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Loboggomm gMammds) s 3abmblb ol oggdb.

Lonb@gFgbms, GmM3 byzLyMgmdn RsbgMnm dobamsdo g3bgwgds Modwgbndg dmbs (3930,
mdgmms dobggomsz asmzzgymo 3abybaolbdagdmmds gan@nco d3gmgmmdobal, bo-
boggomm gMommdals dgomm d0dygbgdmal gomms, bbgs msbssdbEmnmgdmgdbsg ggobmg-
dom. gho-ghmo bggbyyMo 0bym®Is@mmoa, Mmdgmoay ssbEGNMoL, MM xanRYMo d33my-
mmdobol Lobbmo ogEads dbmmme baboggomm dMammmdal Mdysmme 303Ygbgdgmb, ng3g
dommomgdl: sbsMBgbgd0 30 assnboosb bymBsobodMmsemb.” basglh (36mdslb gbzgdoom
300093 9 06xMMISGMMMs6. Jobo mddom, oy xanRYGo 33zmgmmdol EMHML ygzgms dons-
49693L gGommdal dmgemmb, 333mgmmdobsmzal gomgamabbobgdymoa 3obmbabdggdmmds
dbmemme boboggmamm gMammdal 808496989 og30LEM9ds, 865MRBdA 30 3obmbl 539896
bmmme  bgemBobodGmomlb  aswoboom, mommgmmoe 5 dGmbob  mEgbmdom.® 53  0b-
BmMEAH3sGMEA0L Jobgmzom, godmeol, Gm3 bgmRsbadMmomb abmns dbmmmm 3 33mammdals abs
®3b553bENMmMgdgemn, Bmdgmo(y Mondg FMommmdal (sGaboboggoommb) dosygbgds dm jmmmb.
s, mRodMob dobomomsz godmeol, Mm3 bgmbsobodMmomlb 03539 m©gbmdoo abool ol
056503bEANmgdgmo, HmIgmoz  domosb  358oMd, bosy  3bndzbgmm,  FMommdsl
30549698000 dm el

hg9b0 5bM0m, 59 o6 33593L boddg 333 gmmdedn 8bsdmbobomgmdabomgzal obmbals-
3390mmbobmob, mobsdgmmag gogqgdom, MmEaLs KaYBYMo 333mgmmdaol mommgmmo

056553bEANmgdgmo (dmomm 3zzmgmoi s bbggdas) 833mammdabsmgol gsmgsmoabbo-
bgdmma 3mbemom 0g98L 3abggbl o 0bxgds Rsgbom obsdayymmdn dabo dmbsobormgmdals

bamobbol mebsbmBngFom. smbndbmmon 3mbso398980L dabgmzam,bgmBsbsdmamlb boboor 5
dOmbolb gosbs, Rzgbo sDGMom, o6 6036s3L 333mgmmdabsmzol oggboma bgboo 3o-
Lybobdggdmmdsl. bggbyMmgmdn  333mgmmdabsmaal  3obybobdggdemmds  gmmobbdmdl:
LogoGmgdobsl mgsbol gobadgbsls dnEnbdogdal 0o300006 sboznmgdma, Lobbmob gobal —
»003b0LbEmoL® go@obrsl, ,Moanl 836360[)“,12 ,,30633b08363Qm36b“,13 9.b. ,,BQ@OSL)“,M yONO-
30b a0m03935L“."° ymggmogg gb 3o bmmme ©s dbmemme bLsbogzoomm dMommdol 30d-
49bgdgmb o ol sbemm  boomgboggdl g3obMgdom, bmmm Lbgs mobssdbmnmgdmgdals
dmbobomgmds 33530 o6 BobL 09, 94gsb go3m3nbafyg, 56 dgadmgds d3zmgmmdabamgal
35m35m0obbobgdnmo Bgbom oo 3obyybobdggdmmdady Logydsto. bgdmo Rsdmmgmoamo

? %omodady @., 8obomgdo bgbamam Rzgmmadam bLoBsGmombyg, gmbmaMegamma Gagmmo, 1988, 41-42.
1%896580850m0 K., Bsbomgdo bygba@am Bggmmadom baBoGmomdy, jobmadogamgma Gggamma, 1988, 75.
1 mBosn®a s., 30680 56 J0g0, 6/5, gMs-gMommds bggbucgmada, 57.
7 Gogab ggbgde” 833magmmdal bsgdgdy BbaGgms BgFoagdalb Logdsme Gorgmo @s bobaFdmago 3Gmgbos,
HmBgmo(z bggbaEnmds ,Hxamds” 394865, Bmam&(z Labbmal smgdol sm@gMmbsGonma 8gdsbodTa. Magal ygbgds
>9Mbgdlb dnMabdngdol s sG301 adgnsmom d3zmgmab by, GmBgmaz Moglb 1ygbgdlb 8mgmmmmal dbamgh oo
Loomobasme JgobEmmgdl Fsbmeb ©s3o3d06Mgdmm ygzgmes Immbmgbslb (sbggg dgMoggdal 3GMmzgbol Lbgs 3ma-
3mbgb@gdL), 5bg3b Lobbemal smgdal me300056 5(30mgdslb s N MMAbS s bobaMmdmaga domabb3gznl 393w
bgds AboMgms badmmmm Jgfnggds. Mogab ygbgds amemobbdmadl ymggmbmoamman smd8nm omgb (gb 1bos agmb
Am3g0dy Eegmds) Imgmnmal mgsbobsmgal 333mgmab 8ngH bsgmagal gogbagbols, babsd o6 Imbogds dbsgms
Lodmmmm Jgfoggds. sbggg sMLgdmdlL bbgssbbgs babal Gogn, Gmgmmss 333mamab bsmgbaggdo ghmxgMosw
b0sb dmgemmol Bomgboggdl. gbgbos: bagzstm Mogn, baddm Mogo, bogom Mogn, badsdom Mago, bam Mogo.
B 30639bs8yMgmm® — 8mgammol bamm(39380 (,x35080%) 833mgmabs s 8mgmamal 3odsBgomgdal, J98wga
szobnb 6936980l 3g60g9dal (396198mbasma. 30Gdgbadygrm 833mgmal dgdmbamag gdmama(s &oMogdmms.
»30@030" — 833mgmal sbmmdmgdal 8ogH 3m mamal sbmmdmgdabsowdn bamMab asbggs, Mo gobbsbdmg@ama
BqbLgdab Igbemmgdsl ameabbdmdl.
B o050l gomaggds” — Bbstgms badmmmm Jgoagds, o gbsdmms, 833mammdaesh dMegsmoa soggmo Bmal
393ga ImAbosmaym. mog0ob gomagzgdal (39698mbasmol dg8gy Ladmmmme Bywgdmes ymagmbmon®a Gogol
496905 @ 333mgmob bomgbaggdobamgal 3mgmmmal bocgbagzgdolb 0dsmo 358 030L gomogdemads.
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3mM33mbg6@gdal dgbmmgdsdn Ms0dg Loboor GM3 RsMormmoysbgb sMsbobozgmamm dn-
mmdob 803Ygbgdgmn 56553LMMmgdmagda (Msbssdbmmmgdgmo), oo 039G gL, Bodmdm-
doemngm 300m30L 83 3m33mbgbBms 333mgmobasb edmyyzomgdma dgbMmmgdal gommoy-
dmads, dbmmme 35d0b dgadmgdmes g39LoMdMs 338 MebssdbEmmadgmms  333emgem-
dobomgol aagbomoa Bgbom 35Lxbobdggdmmdabs s Mebsdmbabomgmdady, mabsdgommagy
2539300. 0b0bo >M(3 Lobbab smgdal Md0g]Ggdo brgdnsb.'

OmEgbsE  RAPBYO0  333mgmmdol  OHmML  3sbybolbdggdmmds  Fbmmme  gMo
®0b053bENmMgdgmb g30bEMgds s bbggdo sfogomom 3obmblb o 539896, gL, Bmam(s -
0gbBbal Jgbobgd dmbs(393096 8393306000 536036901, Mobsdmbabomgmdols nbLEG G-
&ob bLEnmo 0gbmMomgdss. bazbyMmgmdo xamBnEo 333mgmmdabsl 3Mobobojgoamm do-
mmdol 808Yq69dgmm 56508LEMMgdgmoms Bngcm bgmBsbedmmamlb go@abs, donbgosgswm
03obs, ®™3 gb 333mmgmmdobamgal oagbamoa Bgboom 3sbybobdagdemmdsl o6 gummobbdmal,
05658mboboemgmdal  0BLEGMEOL  03bmEMaMgdsl 339 oMo  6adboglb. gog@os, m3
363bobogzamm dMommdal 30dygbgdgmo msbssdbEmmgdmado Jmbgdfng bodrey@l (bge-
Robod@mmomb) abosb ¢dmsmm 333mgmmsb (Loboggmomm  gMommmdob 30dygbgdgmmab)
96000 dmzmemob bobobssmdmgame dndstmnmon §dgmadol asbbmmsngmgdobsmaal. bgm-
RobodMmomom of oMol aomsbobown 333magmmdol ®sbssdbmymadmol dogfM doygbgdymo
sMsboboggmomm gMommdobomgol. 93 gMommdobomgol assobobol ngo (3om3g gomsnb-
000, bgmRsbedmmam 660LdngH dgdmbzgzsdo & dMmbs nym, dobgosgew doygbgdamo geo-
mmdol boddndobs. 13bndzbgmm dMnmmdalb dgdmbggszedas, HmEaLaE (39m3g smgdymoa o3
FGommmdobomgal, bggby@gmo ,Gxamon’, Gondy LadmonGoi 3o 96 oym gsmgzgsmab-
Babgdmmo, dobo 303ygbgdgmn 333mmgmmdol mabssdbEmmgdgma, bgmbabadmmomb, 5 dmmbal
mEgbmdoom, 350b(3 aswsnbmows. g. 0. bymhsbsdGmomb mEgbmdsl 8nygbgdmma dMammdals
L03dndy  SEaNM3EgdsMgmds 3 aobad0MmmMdgdes, Mmamms odMal ML bazbyGnmao
»ORDmaobmgolb” oym ©sdsbsbosmgdgmoa. sMdboboggmamm dMommdals 30dygbgdmagdo bgm-
Robod@mmoml dbmmme 35306 0bnwbgb, MmmaLsg Labozgoomm dgmgan @oEagdmes. ym-

39039 gL a39030d6Mq60bgdl, xam@m®o 333mgmmdobsl  oMmobabogzwamm  FHammmdal
303Y4qb9gdmgdl bgmRsbodMmmamlb obpg306930bgb 030b gsdm, Gm3 doo mogosbon dmg-

3909d0m, 3564 3399mbomom, bgmo dgmByzl (,bgmo Bom@mmgb®) 833emgmmdals Bowgbob.'”

' 8bg3gmmdsda oFss s@sbaboggmomm dGommdal 808ygbgdgmo ol ms6s8LbEHnmadgma, GmBgmacs Lobajzeomm
FFommdob 808ygbgdemal sbem Bomgbsgos s abgws 3g30@mEs Lobbmal smgdal 3msmm mdogd@ms b&gdo,
006053LAYmgdgema(g MM oG ymgaemoym.

7 LobGgMgbms, GME bazbaEnmo ,GHragmon”, bymBsbsdGmemb ofs Fbmmmeo RKanFnGo 833mgmmdabsb
360boboggmomm gHommdals 0dygbgdgma 333mgmmdol 056553LEMmMadgmo obows, sMsdgm ob 3aMmzbgds(s,
MHmIgmda(z 9Mobobogzoamm gMommds dmgmaemb baboggmomm gGommdol 30dygbgdmabogsb @edmejogdmawo
8noygbs, Lbgs MMLS S F0MsMgdsdn, oMs Mmam@ 80bds Mbss8LEMMdgmBs. bgszbmgmda bdatn aym
d98mb3zg39, Bmegbsz ogmomo 08 gMHnmmdal 8nggbgdowsb, GmBgmasy dabn boggmomo go8mabgas, astzzgmeo
Mmool 3980098 39033 dmEs. 01y 83 dMammmdal 80ygbgdol dgdmga, @agMomal goMea(3gemgdsdy, 3063y
Lbgos 8noygbgds 3ol gMommdsl, oboi oboos bgmBabsdmmomb. o. mRasyMalb Bobamgddn agbgmgds 3mb-
3M9&mo 398mbggzs, Gm3gmoaz vsbENMgdL bgdmm mdmmb: gM™8s 505805685 8gmEgl Bnsygbs FMommds.
3563390 EMmab 393mga odsfomgdmma goMmsn(335ms, s dMammdal 808ygbgdgmBs Moma aobaibows,
3abgbo gam daba 333mgmmdabomgal 08 Im@ogom, M3 goMms3geamb 8ol d0gM dMammmdalb daggbgdsdwmyg ndogy
s@anmdl sy 3Jmbas Lbgs gMammds 3oygbgdamo, HmBgmaz sRoMmJws s gobws odMamanl goMms(33omgdals
80bgbn, 8oL B0ogm Boygbgdmmo dMommds 30 03603369mm ogm s 3ol o dggdmm, odMomal gommsgzomgds
a03mgbgos. Logdolb LobodsMmmm gobbagabsl 356 gl megobo 3mbozas Goom 3G, dbgzy ogMarol
339Mbomds saommdmngds gJoddss esabEn@s gb o 30@m3 LabsdsGommmad (,Gxmm8s") ago gosdsmmems,
083> 5 dEmbs bgmBabodmmoml  gomsbos ©os30LMs (5. mBosmo, dofswo sfdagn, 6/7, dMs-dMommds
bg3byEgmdo, bgmbabgma, 82-84). gb dsgomoamn(y 58@30(39L, BmB bymRsbedMmmaomb asmebos 833mgmmdabamgals
2300m30mabbobgdama Bgboo 3sLbabdggdmmdal o6 60d6sgl. bgmBsbasdMmmamlb gowedbogmo 333mgmmdabamgol
20035mabbobgdamoa Bgbom 3sLmbabdggdmmdabsgsb LEMmos® gomsgabygmes, ab oM asbobbyms, Gy Mogo
my969300 ©d bbgs. Gmame(z Rsbl, bgmBsbedmaml bagba@mgmda 85306 abwowbgb, Hmoabs Bmgmaumb, be-
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0309bs, byzbyGnmoa ,Oxymo” gamBno 333magmmdaobsmngols 3abmbalbdggdmmdsl
333mammdal gdnomme Rodrgbl s30bM9dL, dbmmme dob ggemgds d33mgmmdal dgd-
0b393530 ,OERYmon” gomzgamabbnbgdmmo Lobbmolb gosbos s Lomsbswpm Bgbgdalb oc-
LEYEMYds, MO(3 »m030L gomozgdom® bLBmmegds (5 3mddgEgdlb 3Mabzn30: ,Lobbmo byl
dmbogsb®), o33, 93539 MM, 3sLbabdggdmmdol aomgdy oMz oMababoggoomm do-
mmdol 303y969dgm 006553LEANMgdmgdL BmggdL (Abgrggmmdsdn sMss 83 gMommdobamgals
353350Lb0bgdnma 3sbmbolbdggdmmds). hzgbao sbGH0m, o4 bLoddg agedglb Mobsdmbabommgmdals
9Oma3560 Mg BmAIsbmab, ™sbsdgemmgg mzsmmabgogom, ©obsdmbsbamgmdals
0bbLEOGNGL omag Robobobmsb, Mmogbsi MbosdbEmmmgdgmo abyggds, odzs dob o6
930L6985 03 @obsdaymabomgal (88 dgdmbzgzedn 333mgmmdabomgal) gomgamalbnbgdymo
Bgboo 3obnbabdggdmmds, Gm3malb Rowgbsdas bosbolb WInsmm 30dygbgdgmmsb gfMmaw
dmbobomgmds, ob¢ MmBmal mebssdbMmymadgmaz oym. Gmamey BabL, Lobdmasmmgds
00g303Lb 5Mobobojgoamm dMammdolb 303ygbgdgmo 8bssd8LMmadmadol Bamoamlb ©sbs-
doymgdMngn 399a0b oamdsdo s basbol ydnsmme 303Ygbgdgmmsb gMmo LagoMme
300hbns 3300 @abgs bymRsbodMmamb goabogznbgdom, ovyd(3s ndal godm, MmAd 333mgemmds
s dogemo Mogo Lbgs obsdanmadabs 396dm gmod@ob m3z0bgdgdal do@ogdgmba 56056 o
LodaMmomdyg oMbgdomos mdagd@mn dgmoibgol 30063030l gogmgbs (Mmogbag dmagatns
dggan @ 3mbiMg@mmo obsdsymabamgol 3sbyybl dbmemme obsdsymmgdmogn dgoganl
Mdnomm a53mdbggzo 0g98b), Asdmysmnds 0365dmbsbamgmdals bgdmo Boblbgbgdo ggm@ds.
05653mbBsbomgmdal abLEBGMENL Mebsdgommagg goagds donbs 39330Mmgds Labdmgswm-
900b 809 333mgmmdal s Lbgs ©bsdommgdal Logsmm LadoMmmamEsMmmggzgdem omJdsb
5 mdngd&mMo 3gMa3b30L 3M0b(3030L Lydogd@Mom dgzmasb. byzbyMym LodsGmamdn gb
3Mm(39L0 Ibmmme bobyob dpgmBsmgmdadn a3bzwgds.

LEMmos dgbadmgdgmos, bowsgm gedboamaym bLobogzoomm gMommdol dndyg-
69dmolb 30bomds. Moasbsz d33mgmmdobomgal 3abybalbdggdmmdalb o306 530l mgom-
LoBENLom 535 gowsdbyzg@n 360d36gmmmds 3Jmbos, brgdmes ogn(3gds 0dab asbomMzzg3ewm,
dgemal Gmdgemds 3mbabomgd dosygbs dmzmeymb babozgoomm dfMommds. o. mRnsn@al
3obomgddn Msdgbndy 3Mb3Mg&YMm Rod@L 3b3gdnm. gMm-gHma (36mds sbgmas: ,a@mge-
do@omombo dnmmdo ©s0dMs s FMommdobogsb aoMmmon(zgams gmgmo gogms (3s@o0-
mombo). dobo bagMgzn LasMamom (baagm) gobws, hmbjomsn s nMagmng (3nMmazgmgdos)
036AdmEbgb: oMo 39635 bogMggds dmzms, oMs dgbdom. Mxmmds bogofMasmb gozo Yorgome.
356 16 3o(30 bgem 35030000 5 ©30Q0(35. MO30 ©9EM BMbJssb. " gmmg dgdmbggge: ,Bbemdals
Mmb gMommdal dgmgasm 3m330s mogads s@edmmo..... Job LaMs bymoa gMammds. mo
gGommds mogdn. me3d0 gMmndgmEal sbemm LoMs ©s domnsb obybgds...... 0dsb
bogtgzgdo LfoMms Lmggm dogdo dbmzgFgd doxngsm ns0bogsb o gMwsbda J(3bmzmgd
35300 Bogonbogob. oboboz mogsbonbogsb mMogzg 0y3bgb bogmgznsbgda... dmmmb maogsbs
35MEs0(335ms s baddg asn®Bgzgmo oym, 30bdg Mbws dgzeMmmbomoym ma3Lobbemn, 3ol
@Mbms gygbs Mngn o ©adEgsmaym dgmeggwe. ob 3o gonggl, Gmdgmds bogmagzds dmgzme..,
3og63 30ba56 0gm gb O 3MNYMN, dSMM 0(3MEbYL. dgogsMs MxMmal 353960 s Bogdob ggazn
Mogzomgl: sognzg, ®m3 ab dgbo bogMgzn o6 ngmam. Bodod gumsebal x30Mdn gazo 396
35890 5 bogge: g o6 ga(30, Mm3gmo bagmMagzn ogm Rgdn @s3Bmmom. doxgngsm 053 3o mgge:
39 @og0g0 (353, Mm3d Agdn bogMggn 3gmtg agm, Mm3gedsg Imgems, ol 56 nymgm. s0as ©s 053

Loggomm gMommdol gofs, Lbgs sGabobnzgmomm gMnmmdsz 94690mms doygbgdmman, Mmam (g 0dsgg dnmedo,
Amgbsg 8oL babnggmomm gMmammds 30oygbgl, sbgzg dgdmamda(s ((3bowos, gb 08 dgdmbggzedn 8mbogdmms, oy

Lobogzoamm gmgan babo jgmamm gMammdal 8nygbgdowsb g6 3399mn pmmab 358m9a o©agdms).
18 mBosn@o o., 30Gs0 oM doga, 7/11, 8mbabbrgmds bgzba@gmda, bgmbebgma, 128-129.
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doMmms  ©O0PN(3S. ... 053 3o30b  mogbobbemo gosngm.f” 83 mMogg dsgsmomowsb
ombobo  RsbL, Mmd 333mgmmdabomgal 3sbybl bmmme  Lsbozgoomm  gGammdal
303Yqbgdgmmn d39dw@s. dgmerg (36mdsdn 3oMEadnt oGl Jomomgdmmo, Gm3d bLobozgzwmammm

geommdob 808Ygbgdemal @oagbs sm30magdgmos 0dob gsbofzzggewm, o 300Dy Mboo
dg39Mbomnym magbobbmo, 30l ¢bos gygbs Mogo s sdastoym dgmsagzgw,” b gob xbos
98m 3abggbo d33magmmdobasmgals gomgemobbobgdmmo Bgboo, Moasbsz o3 sdmbsmowdn
dm@obommo  3m33mbgb@gdol dgbBymagds ammobbdmdl bggbyMgmdn 33zmgmmdobsmgals
503960 35bbobdggdemmdsl. Mmamm (3 AsbL, 30bndbymn agol goababyszgd o brogdmus
Lodgmoo@mEmm LobsdaMmommb 869y ,GHxgmab” dmbggzs, Gm3gmoa 080l godm, Gmd bLbgs
60039 38303909 gds 56 aym Labgdg, o30L goabobyzg@ow KoL 830G des dbatggdl ©s,
Mmame 3z 30039 (36mdsdn g303mRbms, 16 0bsdmgnzeommsb ghmoe (msbsdmgoagstmos
sbgmo oo MomEgbmds g56306MMdgdmmo ngm 0doom, HMI ©s3d 333mgmmdal bogdgdg nym
5 333mgmmdado 943308 0b0mgdl bgzbyGgmdn, maz0lb JoBmnmadol 8nbboom, doMomswsw, 16
00b33mR0(39M0006 ghme 9530(39000b906). 943308 9bomb Gosnm Mbos ©s73@ 3039006, HmMA
dob dogé 3nygbgdmmo gMommds Laboggomm 3G oym. o9y ngo Lomsbsme dgobMymgdos
goob ogmamb, 333mgmmdobasmzal gomzamabbobgdmma bgboo 3sbybobdggdmmdal magl
200000935, 09 S ©d ,®agbobbmo* Job goobogdms. mMagg dmygsboe dgdmbgzgzedn
LEmMge goob 35339mdoo oaNbes, oy 30b Mbs ©s30LMgdmEs 333mgmmdabamgal
35035m0bB0bgdmmo 3obybobdggdmmds.

o6 ngm gddmMaisbymo, xangn®o 333mgmmdabslb boghome 396 owagbomoym bs-
Loggoomm gMommdol 303Ygbgdemal gobomds. dogomoms, Mmgbai Mmebssdb&mnmadmgdo
960035690 30 96 83MOmMgobgb Loboggmamm FMommmdalb dnygbgdsl, sMedge mommgyemo
domasbo gHomdmogo 0mgdws basgmme®m mazdg 3obybobdagdmmdsl 333mgmmdady o
365300 omymys dob dogM Labogzgoomm dMommdal 8nygbgdsb. o3 @MH™ML mommgmmao

Rooogegdmes 333mymoe.

mEgbs dgdmgdgmo oym xangn®o 333mgmmdol 056553LMMmgdgmmagsb bo-
Loggeomm gGHommdolb d0dygbgdmol @oagbs, @obsMamgdmm dbotgl dggdmm, dy&n gdaos
6930b30gMm domasbdy, ode dsm dmEob bmemme ghmdg. 83 dgdmbggzedn bbgs omo-
boodbemmadmgdo 333mgmmdobomgol 3sbybobdggdmmdobogsb moz30byYBMEgdmEbgb. oy
obIMdmgdymo dbsmg ML gMmdy 9@ 00bss3LOmadgmdg ndngdws, 3oL ,Labbmo ©sg-
©gdmEs“. gMoma dmgmymal Ladsbybme, dgodmadmms dbmmmu gMonlb dmggmes, Moz ©sbs-
ool g0d@sl g0dmab3zg3s s Lodabybm 833mammdal Badwgbl 3 333egmmdabamgals
3obybobdggdmmds of og30bMgdmes. 3owgg Lbzs Mobssdbmymadmol d3gmgmmds 30
©535@ 9800 B0sbl 6036s300 o 830@M3 3obybabdggdmmdals godmdb3g30 nym. 3m33mba(znsl
30 obgom dgdmbizg3930 333mgmmdal yzgmes ebssd8LMMmMadgmn 03bsdMngMaw gomsnboaws,
9.0. 3060m3b9domd RanR0 3Mmmgd@oncom 5393w 3sbmbl gMmmdmozsw Remgbomo ©sbo-
dommobomzgal. mddnmob boommabEmsiome bazbymo abgmmds@mEal (36mdsl dmgadsbo:
»04) 3339 gdo 538mdgb, Rzqgb dmg3omom gMmam, 35d0b yggmes ghmbsomom oggdL 3sbybl
5 43gmadg dgadmgds abobbemmb obsmsemgdmmads, dogmsd obabbmagdl 9o msgl, msgals
30053960 @MML 30 yzgmes gsdmeal, Mmam(s 3(4)0)0.“20 dmmm gMads: ,ma30b gomsggdol
Mmb 30 yggms asdmeobl, GmamEz gMon” 60dbsgb LEmMgo 0dsb, M3 Lobbrmolb gobal
30obEs  yzgme msbosdbmmadmol dogH ghomdmongs bogds; dgmMg 0bym®ds@mmo
ABOM  SDNLEGYOL 98 3oMgdmgdsl. dabo ®gdom, GmEgbsi M 30Mmgbgdsl g30bEMgds
3obyboldggdmmds 333mgmmdobamgal, ,mo30 00bsdMo@ gonymys, bobgzemb 39 gomsgaboo,

1 0d39, 6/5, gro-gommds bgzbaEgmda, bgmbsbgma, 56.
* 3939@00 8., Bobamgda bggbay@mam Rggmmgdom LsdsGmemby, gmbmaMeganma Gagmmo, 1988, 42.

13



8- 33003330000, 03b5ImbsfFogrgmdol bsjombo JsGomer B3gaemgdoon  bsdsGomsen do

21

babgzomb 8gmeg. Mogob ygbgdss Bgmasdmadzgdomss. s o 3oMasw Robl, HmI ymggmaszsmo
Jmbgdcngo Ladrey@a MebssdbEMmadmgdl dmmMal mebsdfMow oymas, ,Mogol ygbgdob® 30
abobo GogGogmdom sLEMmgdab — gMoc bgmb gfomn, 3gmeg Bgmlb dgmey.

83Mngom, MmEabag 396 ©0anbogdmms, xangn®n d33mgmmdol 3mbsbamgmagsb Gm-
dgmo oym Loboggoomm gMommdal 30dygbgdgmon, mommgmmo 0mzgmgdmes 333mgmm-
dobomgal 3obmbalidggdmam, 0335 Yzgms (39m-(39m 39 96 53930 3oLybl sbaMamgdaeals
b0bodg. MmamM(y ©o30b0bgm, obsMamgdam Ibomglb dggdmm, dgco gdos Fbmmme gfm
006553LGHMadgmbg,” bomm 3m33mbozos oo (3oem-(35mm3g 30 o Wby dosgbowsm,
365390 9MMIMn3z50. BoJGMIMZo®, 056553LMMmgdmagda 3sLybl 08900696 Gmame (3 go-
»0 bYdngd@o, — Mabors ghmo 333 gosnbEnEs, 03539l KbENELYL MobssdbMYmgdmgda,
dbmeme 08 gobbbgegzgdom, Mm3 gl goabsbswo oo ImMal MsbsdMoe bsbomeadmes.
09mgbowm, 833mgmmdal, Hmam® 3gMdm ©gmad@ob, Regbabsol dmsgstns 83 ©gmad@om
30ygb9dmmo b0sbolb sbsdmanmads, Madg o3 333mgmmdal Rowgbsda 3mbsboemg oMo
HomEabmds 5Mobont ao3mabals 56 sbgbl.

006053bENmMadmmdom hogboemn 333mgmmdobomgol 3sbybobdggdmmdol @s 30b-
960b Bgbgdo bbgs ob535maddy(3 36M(39m@gds. dogomomom, odMs-sbabohtgdol @Mmb
09 59603y 30Mmgbgds Imbobomgmds xanxm® Rbnddo s 30635 ©ongMgdmes,
FE0ommdob bbb nbns Fbmemme YIgsmme gMommdolb dodygbgdgmo. o9 RaNBYMO
Abmdobol Lbgomsabbgs oMo ogfaws g 3o(3L, Mmocmgmo sggdes 3sbybl dbmmme dabs
dogé  d0ygbgdmmo  gMommdobomgal. boomabE®sgome gho  3mbiMgdmm dgdmbgggsl
3m30896m o. MRosn@al dobomgdoab: ,30Msdgo bggbnEgmadn, bmggm Rbydsdo (sbmgHmdos
90 3350 dNmo 3530 — 39bsdg (3gbs@g obo babgma oym). dgbs@g x396do dmay-
3969b.., bagmbo Bm (3 snEM, gfo mgdsabgamgmb, bobgmao omggsb, s dgbs@ gl Inmmaw
dmabos (Rbmda dmez0ms). dnmemdo bLbzgdo RogMngbgb o dgbs@®g g0mo398 ©obFMos
babxFom. 396 ao0aql, 306 3368, Mo@asb Fnmmo gMmdsdse Fmbos s dgzMn bobgmgdo
BF0omgds. 3965893 ddodn @onygbs s FMammds ImamfAnbs. o3 dmememda dmbsboemggdo
Lb3gdoz o0gMbab gfMoa dgmMnbogsb o yzgmed omes, gob gobasb oym wogdamn o
bg3LEgmal Mrmmalb Jobgogzom yzgmed cmog-megal bogMgznsbl @esygbs s4ndn, dmsmhnbe,
obgmms s Mo ORYMIS ©odEM, ©Mdd3 dobzgb. bmmm dgbo@gb bogMggo gobws
LooMEaMmam. oMo306 o0 0dMamgdes, yzgms oMb 53dmdms — Agdash oM oMol dgbs@g
ogMomoam. 83 dnmemdo dmbsbomggdo 0ygbgb: dgMmns, gogmms, bmmmas, LyddsGo o
bbggda, Lym gHM0-8gmMal babmogszgda (d0dsdzamgdn). Mago gb BoagMgza LosMesMomw
adbs, a5056yms ©IGBO(330.., P30 y39mad ongnzs, LagMomeo dobigb byon dmbs
,b03oMmomn® 964y ,0M585.“? Gmam (3 3bgozm, yzgmed dbmmme msgol 30g doygbgdamo
FGommdobomgzal sgm 3sbgbo. Fbmmme g dgdmbzgzedn gobs gMommdob mdmsmm
303y9693mals 306smds Loogm s Mo 30 gb a35 G333 396 3oaby3z08)s, sFMmmsb Juwm-
mdo  dmbobomyg yzgms 306M8s gMomdmogsm  goesnbos o3  gMommdabasmgal  gomgo-
mabBobgdmmoa LodroyFn. 83 dogomomds (3ombobow bomdmaRnbs, MM @ogmal bgabyGmem
hggmmgdoo LbadsGmamdo 3960dm gmod@nlb dnbss@bo o43b. 333mgmmdol dbagsgbaw, ods(s
dmogomn 5dmAbos odfMnb dgogasw 30Y4gbgdmma basbals 3m33gbbacsns. Goz0o gMammdals
admomme  303Ygbgdgmon 3960 ©oanbs, dgbodsdabo  LodreyMob  goobrs  dmbrs
LemosGmma, Msdgbndg 3ocol dogm. dobo oggbolb dgdmbggzedn, dybGowm 0dsgg
LodEONML FbmEME JMMO goEsbENEs. sby HM3, Mmam(s 333mgmmdals, 0by ogMal EMHmL

! 0dgg, N6, 1977, 42.
22 56 80b sgobenmgb Bsmgbagdg, GmBgmacs g@obdagdolb mdogd@ms 86 g0 3gmoab.

3 mBos@o o., 30Mo@o oM Joga, badsdm 0babdgmmdgmmdal dgbsbgd byzbumgmda, bgmbsbgma, 1953, G399ma Ne3,
31-32.
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3obmbobdggdmmdal DmB8s  (goobobgmo  Jmbgdfngn LodbmeyMal mEgbmds) o6 oym
53m30®9d9m0 ©obsdonmal howgbsdn dmbsbaemg SoGms Mommgbmdady.

Jnomdolb @Ambsg ©8865ds3960 gommgdmbo 0943696, ©ogdMbgdnbom bogn-
a0 (56 30bo g33039mgb@ ol Jmbgds), sMsgnmama 360336qmmds o6 3dmbrs, Madpgbo 330
Rongbms 33 dbsdommb — gMmn oY) Me8gbndy. 83 3565 3bgem dgdmbggzedn oDome-
mgdnmb dggdemm, mommgnmobegsb (3om-(30m3g dmgombmgs bagyMoamol sbsbronmgds
(099 9F-gFm0 M3653mMbsbarmg LEYmoE 5565dEoYMgds bogdnMoaml, 35306, dybgdfngns,
bbgs 8365353900856 Bmmbmzbol gmgds oboMomadymb oo 3Jmbws). dgbadmme,
05653mbsbamggdL gBmmdmoagem 8gbsbmon@mgdabom bogyMmmaman. dmagatos, obsMamg-
b Bogmm 3gbadadabo mEgbmdal 3M33mbazns — Jmbgdcngn Labmon@o obsdsgmal dg-
©9as© 30ygbgdamoa basbabomgalb. dobmgzolb sMbgdoma 3603365mmds o6 3dmbs, gMo-gMmomn
05658mbobomyg goanbons 3ol 3m33mbansl LEMmo mEabmdom, o yzgms mobo-
dmbobomg bmmosmnma, 03539 MEgbmdoo.

3563390 3mba(393980 05653mbabamgmdal dgbobgd Lgsbymn Rzgmmagdoma Lods-
ool 3obamagdda(y a3bzmgds. 39Mdme, dbgoagmmdsdn 33043L 3. 39390l doge XX bLowy-
3160b 70-0060 Bemgdol dmemb doemb Dgdm Lzsbgmda RsBgmama doboms. (36mdommn anEob@n
39360960, dobamgdal Lbgs dgdzMgdmagsb gobbbgeggdom, 63nbws ogMowoymo 3nmboo
(3R0mmds 0bxym®mIs300b domgdsl bgsbo 0bgrm@mIs@mmgdobogsb. 3oL L3gosmyMoew bo-
bobbod 3gmbes Im3bsgdnmo ombggdo ©3bsdImMbsbammgmdals 0bLENGYGM6 ©s353d0-
900053 8 B396 0 ML dgagzadmos Memss 85063 gobaydHmm Mebsdmbabomamdal nb-
LEBYGD L3sby® Rzgnmgdom LodsMmamdn, LEmMg 3. 3gggmosl 83 dsbomgdol o3-
Loby@gdes. dom dabgzom, Msbs3mMbsBamgmdol nbbGoGNEo Lzsbgmdn g™ Rsdmysmo-
3989mo Loboo Bsbl, 3006y bggbaMgmadn, s, 3oMggm oado, 333mgmmdal o9 ogdab
0b053bENMadmal 3obyybabdggdemmdal gbgds.

bggbaEgmal Bbasgbow, LsbgmMdn KANBNO ©IBSToMEObIL sy bbgb Dasbal
mdomm 303Yqbgdgmb o 3sLybobdggdmmds LEmMgE 3ol g30LMgdmes: 3oMggem Mogdo dob
obobbrgdwbgb, bmemm JgMoagdolb Jg8mbggzedn Bmmob? aswsbrs 3sb g30bHgdmes (Mogab
bomgboggdmob gMmo). dogomomam, gfo-ghmoa L3sbo nbgm@mBsGmmal aob3sMGgdom, Lo
30M3s 3o(30L dmbogmogem ob abagMgmom sbrmmdgma Bonggebs s Asnnbgl ©sbsdommo,
dmM3900 (a30M0b30Mgdma dbomggdalb dogfm 3mbimgdmo bogdaob gobombggem sGRgymo
39000&™mMgd0, bLodgos@mEmm bobodsMomb Imbsdsmmmyggdo — a. ©.) 30Mg9m Mogdo 0dal
©503960L  (300mmd696, gobo bgmoom mbos ©obsTomma ...“% (3bowos, gL 0daboogol
bgdmEs, HM3 o9a0b650 3060, 30Ls(3 333mgmmdobamzal o) sFMabomgal bgsbyma Rgg-
amgdomo LadsMmmon gomzamabbabgdmmo domdg 3dadg 3sLybabdagdmmds ©ag30LEMY-
3. 0bgmEmBoGmEms gs635MGgdom, oY) ©s6s3smmoal MImsmm Rodwgbo Lobgdy of
0dbgdmes  (3s0dise, bgmdo 396 Rsogoglb), dgbodmms, obsMamgdam  Ibatglb  dabo
006053bENMgdmobamgzol dmgmbmgs 3abybalidg gdmmds. o3 gofgdmgdsb Medwgbndg nbyme-
do@men 80*@0700736[).26 960-9Mm0 3omasbob mddoom, o Mdnsmm 333mgmn ob sdgGgmao
3507(39, 35005035085, bmmm dobmsb o3 @MML dgmazn 3o30 (36mdaemos (3bgoggmmdsdas wo-
bodommol Rogbobsl dobo mobsdbMobzgmn — a. ©.), bmEo 3oL goEsbogds, b dsbgzg obob-
bm9396.“?” 53 MgombabGobom Lo domo boobGgMgbm Jgdmbggzsl magz0cmbGMBL moGomgmo
0bgm®Is@mn: ,,333egmmdado Mobsdmbabomyg 53bsbagals 3obmbaldggdmmdsbmeb ©s393-
dotgdoo dobbgbmgds sbgmn baddyg: asbrmmgdom 1934 Bgmb g396gm3ds (dombgzgdm Lgs-

13569080 Bo@L mBm@gd96 833 gmmdabsmgal gobbadmgGam as@sbsbawb, bobbmol gabb.

» 393900 8., Bsbamgda LzsbaM Rzgmmadom badsFmomby, gmbmaMogamma B3gmma Ne2, 1968, 43-44.
% 0dag, Neb, 1969, 25; 5, 1968-1969, 42.

7 0dag, Ne2, 1968, 43.
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bgmal bmggmos) ggGm0sbgdds dmzmagl mo@omgma gofMagmoasbo. 333mgmmdnEsb (3m@o

Mmab gogmob d93ga 333mgmo g96mnsbo gsMman(z3oms, s30&md abobbmgl 333mmgmob
53b56530.“% 09 ®ANBNG0 ©6Toobslb Fobo YInsemm RsBrgbo 396 35dmzmnbogdmes,

LogoMmommmem, 3sLybobdggdmmds  bggbagomdo dmddgon  3Mnb(3039d0L  Logydggmdy
QOQ3JOMES.

09 ®aNBYO0 333mgrmdobsol Jobo qdymsmm Rsdgbo Lobgdg oym s dgFnggdab
bogoombo nas mob bybMogdn, bemMob goobrs, Mmam(z smgbndbgm, Lbmmgw dob g30b-
190mEs, 0913(39, MMamM (3 530096039 0bGMMIsGmMn ghmbdow 3@ 30(390L, 3oM33gmmo ao-
oboboo 3ol ®96533LEMMgdgmbsy (MobosdbEmnmadmgdbsz) @og30LMgdmes. Loogyb-
&M (30mE M3300b60dg domaobols 3ob3smGgdolb Imzn@obo. ghmo ms@omgmn 0bgmmIs@mmals
dobgzom, 0 Msdwgbndg 39395 3sbodMobs 30639l Im3zms s 3o6DMObzs LobEmmgda
dmnygebs, @dnemm 333mgmb (3063 gbemms) dogm BmMb aswsegebogznbgdm, bmemm dab
53boboal Bl 39Lbsdglb do06(3 (Bobggzomlb sMobmeglb).“?? wdmsmm 833mamo GmI Wgthm
39&L obows, 30Mg Mmebssdbmmmadgman, bemm o3 3565b36gmal go@abobown @osbrmmg-
3o Bmeol 39Lodgo 86 MRG™ Bo3mgdo 0ym, bbgs 0bgm@GIs@mMmgdmobsois obENMgds.*
Amam@ 3 36ge3m, 056553LEMMgdmal 3obmbabdagdmmdsbmseb ©s3zegdamgdoo bgsbgmdn
bggLaEgmabogob goMzzgnmbomow gobLbgsggdygmoa gomamgdss. o o 33b309dd MbsS3-
LENgdmobomzgol Babobbom gobbodmgMnmo aswsbobowon, bgmRsbsdMmoml Momsrs sbs-
mmao. mbss3bENmgdgmo goM33gm gosbaboplb 6gdolbdng® dgdmbggzedn abolb ©s oMo
dbmeme 85306, oy oMsboboggmamm  gMommdol (ombosi ¢9360d369emmb)  dnsaygbgdl
dmgemmb, Gmam@s gb bgzbymgomdos (8bgoggmmdado a3943L ob, H™3 bgmRsbsdMmsm bgs-
Ly gmdo 08 M63LENMgdgmL og30LEMYds, BMIgmog sGobobognmm gMommdalb dnsyg-
69dL 3mgemmmb). Bobomgdo a30h39693L, HM3 gannMMo 333mgmmdaboll MsbssdbEmmgdmal
3096 ao@abobogmo LadmanEal mEgbmdsl dm@mg9dn ymzgm 3mbiMgdmem dgdmbzgzeda
6439896. Hmame(s bgbo, Bobo mEgbmds Bmmab gbedgrl o6 smgds@gds, odzs dgbadmme,
bo3mgda(z 0gmb. o BoDdgs gb edm3nEgdamo, gMo-gMma bzsbo 0bgmM@IsGmEn sbg gobdo-
&o3L: ,08b5dmMbBBomgmdal PAML oY) oEanbrs, 306 nym Wdnsmme dgdbEmmadgmo, ndsl
305bgds 0b, Moy sbgo ImJ39009d90Dgs BgLYdMmN, brenm ©EsbsMAYb Mbsdmbsobarmggdl
GMES 3osbegdmesm. asshbos, Gmam@o bogdgs s Mado godmabs@gds 3bsdmbobo-
mgmds. " Gmam(g Bobl, bgsbo mM3980 MobsALAENMYdmAL obbobdagdmmdal gobbob-
03M0LsL 0gomMnbB0bydbyb obsdsnmgdMag J35wgdsdn dabn dmbsbamagmdal bamabbl. gb
Bdd@™Men (Lbgs Bog@mEMgdmob gMmow), R3gbn sbM0m, dommomgdl 0dsb, ™3 Lzsby®
R3gmmgdoo  Ladofmmomdo  ®obsdmbabomgmdol  abbEoGNGe NRO™  LENmRILmZbwss

a53m3magbomo, 3oy bgzbyGgomdo.

2. 056535 mab 3s3MmgmnMmgdmabl 35Lybabdagdmmds oMoy
R339mgdom Lyds@msmdn

bggbaEnm Rzgnmgdoom LsdsGmomdn, gs633gmo FME3om, 0obsdmbobomolb obgm
bobgbos 3639300, BmamEnges bsd]gdgdgmo. 39Mdme, o9y 333mgmmds 3mbogdmes 9bal
308obal LaggmdggmDyg, 3obabl oMs domGm 833mammdolb Rodwgbo sgqgdws, M8 gbals

% 0d39, Ne1, 1967, 7. 35bomgdob 8abgogom, 833mammdal Bobowmgbsw o 3068 Bagnmes, ©@s8b3sMge, dofamswsw,
@030b0 sbem boomgbagn d03yszwe.
* 0439, 63
R H
0gd39, Ne2, 1968, 44; 5, 1968-1969, 42; 6, 52.
' odzg, Neb, 1969, 52.
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303@oba(s. obgag, bbgobo csMomom 833magmmdolb dgd8mbgzgzedn, asm33gmma 3sbmbalidggd-
mmds 050Gl 35GMHmbLag 530bMgdmme.

3. 3m35ma3Lzo Mmby@ Rzgmmagdoo LodsGmaembyg LomdMabal donmamgdl, Hm3 dmem
3wy (g9.0. XIX bay3m60l dmmmmbogal) mbgdo 3obybabdggdmmdsl o30L6Mgdwbgb dbmemme
bsdogmol gobogyman Rsdgbl o 36 653]9Dgdgmb, Mowasbsz @ebsdsnmals Ibmeme
md09d@® Ibatglb 073930096 ynFomgdslb — 03 3gMdm Dbosbl, Mm3gmoai ©e3bsdseggl
dooas.

bggbaEnm Rzgnmgdoom LodsGmamdn, dofMndom, (3ombobo RBL gbals 80@ebolb bo-
39dzgmdg  3mdbesmo  @sbadaymabiols  (dsgomomem, 333mgmmdabsl) 6oL 303 @obals
3obmbolbdggdmmds. dmangfmo bggbaa 0bgm@mBsGmma gbals 30880bol 3sbnbaldggdmmdsls
obsdogmal Rodmgbabol ¢0obsdmgdl. gfm-ghma domasbaol asbdsm@gdoo: o 30639L
3000309 965 Bom@obs — dgbbdg obyg o sbg mdzom s 830l godm 3 33mgmmds dmbws, 89969y
533mdbgb: o) 530l b3sends Im gems, 530l §bs3 Fmgmom. Ms dggbss, MMogg d33mgmos.... @S
mdgmboz 3mabb@gdgb, 39q9bgbs oy @dmommm d3gmgmb, 0dslb dm3zmo3z96. mMogg o
I gmglb,me30 ©090930;“? 39mEg 0bgmGIsEmMolb mddnm: ,B53Jgbgdmol (89960L) 393-
39mdoo oy dmgmogebab 3o3L, bamboi (dgbgmg) ©o 3ggbgbois 09bsdMow gogdmes
Lbobbmo.“3 Gmam (s 3930, 93 3mbo393930L Bobgogam, g6ol 3038 obabs (3969) o 333em-
mob 3obyybobdggdmmds ssbemmgdom abgmns, HmamMog 0obss3LOYMmgdmagdobs, Loboys-
oem gMommdals dsmme 303Ygbgdmol onoagbmmdalb dgdmbggzsada. mMogg 0obsdMmow
0mgmgds 833mgmor. ®3BIGomgdyme oy 8ggbgb dmmoges, d3zergmob 8mggerol o6
dobogob 3m33mboz00L Fmmbmzgbal Mgmgds dob smo 3dmbs, obgy dgbadmms, wdymsemm
3339l 333mgmmdabomgal 3obababdggdmmds bagMHome o6 ©s30bMgdmes. 3m33mdaznals
3505bsd0 3o MFM039 bmmopsGmmsm 8mbsbomgmds.

5bobndbogns, MM bgszby® 0bgm@mBsGmmms MdcMogmgbmds 89960l 3obmbalidggd-
mmdal b3gnomYM ao@abobawl — ,0Mdomb® v 3933060798L, Moz Babo s 333mmgmal 3sbnbab-
3390mmdsl 3o0b(3 Lbgoobbgs LodMEBYgdg ©Ygbgdl. sMdomol gosbos dsdob brgds,
mEgbsz 333mgmmds 3060l nsMsmomss hogbomn — mmgom, babgmom, @sbom. ,o6Mdomn
A 3060L ©0900930L,“ — 2568568s3L 9HM-9HM0 06RMAIsGME0. P sMd0mn, BmamG (s Jmbgd-
030 LabMoyHo, o6 Jgoob mogbobbmol dgdsagbmmdsdn ©s M30bals nofomom 333mg-
mmdobol  0o3Labbmal  bgdmo  goEsbogds sMmdomol  gowsdbrgml by ,,8306600)3[)".36
56300006 MEY6MdS 5 ...d6AMbs.T Bmaagimn dmbs3g3nm, ngn dgodmgds g@n(3 nymb: 5-0wob
16 dAmbsdwg.® 960b 303@obol 3obembobdagdmmdol 5 dHmbol mEgbmdoo gdogolb Lobsd-
30930 s@sbEMMdL gogs-gdaggms. dobo mgdom: o) gobdglb gbs@obomdom, 564 ,qb6s-
3ogmomdomn® gfomn 3gmMgl aomegd@gfgdmms s 33sb bobbrmob od3930 3m3yzgdmes, 35dnb
03 mogmadolb adamamagdamal bocmgbaggdabsmagal mbws googbsws ,bagbsm® — byma dEm-
bo.¥ Mmame(s 3bgsegm, gogs 960b 30@sbolb gwgase dm3brsmo sbsdsyymoabol 560l d03-

32 Koganesckuii M., CoBpeMeHHBIN 00bIYali 1 ApeBHUit 3akoH, M., 1886, 93.
3 Bmadg m., Bobamgda bggba@mm Rzgnmgdom badstmamdy, gobmamaegomma Mggmemo, 1988, 75.
34 836060330@0 %-, 3dbaemgda bggbammem Rggmmadom Lodstmemdy, gobmamagamma Hggmemo, 1988, 48.
¥ gomodsdg @., 8obamgdo bysbaFam Bzgnmadom bedsGmemdy, gmnbmaFsgommo Gaggao, 1988, 36.

3 , 3030000 3., 3sbamgda bygbaEmm Rzgnmadoo bsdoMmambdyg, gobmaMoganmo Mggnmoa Neb, 1977, 1

Xomobodg ©., 3sbamgdn bggbaeam Rggmmgdom LsdsMmemdy, gombmamagammo Gzgmmo, 1988, 18, 36;
3gModndgomo x., dsbomgdo bggbgduem Bzgnmgdom LodsGmomdy, gmbmaGaganma Mggnmoa, 1988, 20, 81;
3939mos 3., Bsbamgda bggba@mm Rzgmmagdam baBsmomDdyg, gobmaMoganma Hagmma Neb, 1977, 12; 8s 3omomns
L., bggbymgon, 3., 1984, 95. dEimbs bygbyMgmdan gmbgdtnga bsdmenmab gomsbralb dofMomawa g33035emg6@0 ngm.
3 batodg 6., bggbyMmmo Ggamo, ,obomagda”, . I, 1947, 188; 3939m0s 8., sbamgda bygba@mm Rzgmmadoon
LodasMmamdy, gmbmamaganma Gggnma Neb, 1977, 9.
39 39¢19-doggms, mbd. bEmmo 3MHgdnmo so §mBsw, §. IX, 1964, 76.
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&obab gosobobowl ,bogbsmb® MmBmmgdL. Bobmsb o6 3b3gdnm ,ocdomab* Bmblgbogdsb. ,Log-
bom® Bbmmmm gbals J0@obobomzal sbgbgdeym gomsbobolb gnmalbbdmdws, bmmm ,omdomb®
39360 PoMmm ©obndbyymagds 3Jmbrs o 3Md JomEm gbol 303@sbals 3obmbalbdagdemm-
dabomgnl godmaygbgdmes.

bggbFgmdo sMdomlb obwows, sbggg, ©o3bsdsgabomzal 0sMomolb 3ad(3930. ob
bggLnEgdo ©bsdomol BodMmzgmznMgdmae  omndgodwbgb. 3063 30Mm3zbgdsl noMamb
smbmM3zq0®s 5 53 noMmeM0m IMbEgdmMEs d33mgmmds (sb odMs), ngn sMdomlb gosnboows.

Lbzobo noMamnom 333mgmmdabsl, naMmamal dmbmggdmal 3obybobdggdmmds gogM(3g-
mgdmmo dmgmgbss LodsMmomasbzomamgdal sMgnm 9@&o3dg dgmgo bombgdabomgab.
3og5m0mo, 3. 3m35emg3L30Lb Jobggnm, mbgmdo 333mgmmdals nofomal 3s@Emmba, Rzgmmgd-
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GIORGI DAVITASHVILI
Full Professor, TSU, the Faculty of Law

COMPLICITY IN GEORGIAN HABITUAL LAW

(Short Summary)

The institution of complicity in Georgian habitual law is analyzed on the basis of ethnographic
findings collected in Khvesureti and Svaneti in the twentieth century.

According to the data on hand, Khevsuretian justice would hold liable not only a perpetrator, but
also the other persons, who were related to the commission of a crime: a co-perpetrator, a person
who lent the weapon the crime was committed with, a perpetrator, a slanderer — when the crime
was committed due to slandering, etc. The foregoing evidences the existence of the elements of the
institution of complicity in Khevsureti. This is a certain derogation from the principle of objective
imputation, under which principle only the direct inflictor of a damage, the one who caused the
consequences of a crime, is to be held liable. However, the principle of objective imputation has an
essential impact on the institution of complicity.

In Khevsureti, only the person who personally committed a crime (e.g. the one, who did the
wounding to death in the case of homicide) was held liable. A co-perpetrator in murder was
required to pay khelchasamrtao (payment for giving a hand in a crime), which was not included
into the composition provided for homicide, whilst an accomplice was not supposed to observe the
rules imposed on a person held liable for a homicide, i.e. he was not subject to sanctions which
were envisaged for the crime he was an accomplice in. The same can be said about a slanderer and
a lender of a weapon who pay arbit, irrespective of their subjective relation to the committed
crime. The aforementioned factors prove the influence being exerted by the principle of objective
imputation on the institution of complicity.

There is no institution of complicity in the habitual law of Khevsureti in the modern meaning of
this term. In our opinion, this is the early, germ-type form of the institution of complicity, the
peculiar characteristics of which are conditioned by the primacy of the principle of objective
computation as compared with the subjective one and the private tort nature of crimes.

The liability of an accomplice in a crime, lender of a weapon the crime was committed with, to a
perpetrator, initiator of fighting which resulted in a crime is also proved by the available data of the
habitual law of Khevsureti (the data on hand do not certify the existence of the liability of an
instigator).

Unlike Khevsureti, the amount of penalty payable by the aforementioned persons in Svaneti was
not predetermined — the morves (judges, mediators) would set the necessary amount on a case-by-
case basis — according to the level of their involvement in a crime, which evidences the
development of subjective factor in the habitual law of Svaneti. This amount was sizably lesser
than the amount payable by a direct perpetrator of a crime in the case of reconciliation of the
parties. If there was such a person, he would be held liable for the crime concerned through the
payment of the respective amount of compensation in rem (tsori).
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Full Professor, TSU, the Faculty of Law

CRIMEWITH TWO FORMSOF GUILT
(Short Summary)

Based on the new concept of fault commensurate with Article 11 of the Criminal Code of Georgia,
the author puts forward and offers his own solution to the problem of possibility not of the
existence of two or double guilt within a single composition of an act, but rather of two forms of
guilt (intention and negligence). In particular, the guilt is neither the psychic attitude of a person
toward an action and the consequences thereof or abstract condemn for an unlawful action (the
normative theory of fault), but rather the irresponsibility of a person before the state, that is —
irresponsible attitude of a person towards his obligation to act lawfully, which is manifested in the
commitment of an unlawful action, punishable under the criminal law. The intension is the willful
denial of positive responsibility of an individual before the state, whilst negligence is revealed in
disregarding this responsibility. Based on the foregoing, it is possible, for example, to willfully
inflict heavy injury on somebody’s health (Criminal Code of Georgia, Article 117, Paragraph 1)
which can be followed by the death of the victim through negligence (Paragraph 4 of the same
Article).
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3mM330600) 33069 o LadPdm LobsMmIMgdobamgals (Small and Medium-sized Enterprises (SME)
35639m3b0mo  badsMommgdcngn gm@dss. o3 LobsMmBMgdl ™sbsdgMmmgy g3mbm3dozsdn
356Ls 3O gdnmo saomn MgoMmagzo: obobo Jgewagbgb g3Mm3nl 39330630 @ogmdbgdamo
LoboIMgdal 99%-b, ondzs Boma Ibmmmm 8% 96q35 GESbLES(30MbaEmE bogdnsbmdalb o
5%-b og3b 330mmdoma Lobdmasmgdgda o6 gRMMdmago LobsMmdmgdo Lobmgomastgo.’
30y o bodmomm bdmdobow dooRbggznsb  LsBsMImgdo, Gm3gmos 3ysgo 250-3wg
00653d6m3gmo s ofzm Bemomdo d6bgs dogbodwd 50 doemombo 936HmbL mEgbmdom.® 0dals
353m, M3 bozombacnm@a bsgmM3mMszom badstmmamon ggmmaal 3ogdomal 6936 439969030
LodgbomTgm Labmaomgdgdl o gobsbbgzeggdl boawal dobgwgnm, ssbrmmgdom 23 doemomb
LoBoMIML, GMImgda(s (3069 s Ladsm LobsGImms go@gamnsl gobgznmgbgdansb, ndsgy
3®30bobGMmo(30mmo 3Mm(39MMgdal gogms @ bafmxggdalb asbgzs Mbogdsm, Mo 41 sosb
3Lbgoe LoBsMmAmb g30LMgds.” 5356 ooygbs Ml BgbMoadn ze30@omumo Lodmaswomgdal
sbamo abgmo gm®dob 539dog9d0b o (30egdemds, HmIgmoa(z bagddnobmdalb absbygdsm o
356LabMA(309madmo RRO™ bgmbayMgm 306mdgdl dgmddbors 33069 @s badysmm bmals
LoboIMgdL.

936m30L 396dm babdmasmgdal LEIGYEGL 3MbEgB(Es Mege30MzgmaE gsbymo
Lo 3mbab 90-006 Brgddo odbgbabs @s Ledg(zbogmm bEAggdal Bomdmdswma 9bgmms dogH adbos
dg30ds3909m0. EHMms 3obdsgmmdada 83 nba(zns@nzob IMsgsmon bomesdggmo godmnhbos

! Council Regulation on the Statute for a European private company, Brussels, 25.6.2008 Com (2008) 396 final (SEC(2008)

2098); Verordnung des Rates iiber das Statut der Europdischen Privatgesellschaft.

? abomgo 580b memdody: FobGPF0s ., JnEImEszonmo doFmgs s bym8dmgebgmms 3sbibobdggdmmds

Logm@m3mMaom Ladstmoman, md., 2006, 87-90; 3abogg, ggtm3alb basgom Lsbmgsmmgds (Societas Europaea) —

mbogg@barma 8megmn 01 b 3o6mBBEYdm 3MI3nma(300, ¢. 080560 S 3MBLE NG 3ns®, 4, 2004, 90-100.
Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee

of the Regions: ,,A single market for 21st century Europe® — COM(2007) 724, 20.11.2007.

* Hopt K. J., Die Europiische Privatgesellschaft, EuZW 17/2008, 513 ff.

* Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 1.

® Der »,Small Business Act“, EuZW 14/2008, 419.

7 http://ec.europa.eu/enterprise/entepreneurship/sba_de.htm.
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9GHDa356 bog3oML MBm©gd96,'" 936Hm30L 39Gdm Labdmaspmads bHmmosw sbamo g3HM3Mmo
bodonmgdfngn gmE@dss (new European legal form).'? 03ogfmemosn 0go mogobo bodo-
onmgdMogo &bgdoms o LEIGYLoo YRO™ Jgbroyymo 3sLybbodggdmmdol Labm-
2000mg3930b0396 0bMgds, oMol Moo 3060 s 5J3b Lobgbrgdm joda@omo.'® mnd(ze
o039b0mgds  930m30b  39Mdm Labmgsmgdal dgbobgd obmgdn@ Joamdgdlh dgazegh
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I LodmadsEMgdab o3 dbgds

Lo gm@m3mEs30m LodsGmamms 3mbgnMgb300L Momdodg g3cm3sdn dodwabamyg wab-
31b0gd3d0 Fndogsw FognEacgdl bLodgbsmdgm Labdmasmgdosms egndbgdals 3GIm(3gMMab
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3MbBOMmol  bbgs g3m@3gdol oMbgdmdal, Moz Bl Lodmasmmgdosms ©gdbgdals
boxgdL."° 59006 358m30bsMmy, o6 stol Jgdmbzgzoma, Gm3 53 Lsgzombdo owagbomgds
034136980l Logmdbmdn godaM@nggdal aboo dowab.

936300 3gHdm LodmasEMgdol oxdbgdobasmzgal awagbamgds Mondg Lobal dg%-
0390L o6 0035m0bbabgdl. ngo dgodmagds osgndbmlb Mmamm s gemds, abgy Medwgbndg

§ Opinion of the Economic and Social Committee on a ,,European Company Statute for SMEs* (OJ C 125, 27.5.2002, 19.

’ European Parliament Report with recommendations to the Commission on the Furopean private company Statute
(2006/2013(INT)), A6-0434/2006 final.

' http://ec.curopa.eu/internal_market/company/advisory/index_en.htm

""Hopt K. J., Die Furopiische Privatgesellschaft, 513.

"2 Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 2.

'3 Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 7.

" Hommelhoff P.r, Der Wettbewerb der Rechtsordnungen im Européischen Unternchmensrecht: www.uni-
heidelberg.de/presse/news/2110rektor.html 21.08.2008, Eidenmiiller Horst, Die GmbH im Wettbewerb der Rechtsformen, ZGR
2/2007, S. 168-211, Schuhmann Ralph, Das deutsche Wirtschaftsrecht im Wettbewerb der Sprachen, ZRP, 5/2007, 160-162.

5 Kieninger E.-M., Wettbewerb der Privatrechtsordnungen im Europiischen Binnenmarkt — Studien zur Privatrechts-
koordinierung in der Europdischen Union auf den Gebieten des Gesellschafts- und Vertragsrechts, Verlag Mohr Siebeck,
Tiibingen, 2002 = Beitrdge zum ausldndischen und internationalen Privatrecht, Band 74 (Habilitationsschrift, 2001), Heine
Klaus, Regulierungswettbewerb im Gesellschaftsrecht: zur Funktionsféhigkeit eines Wettbewerbs der Rechtsordnungen im
europdischen Gesellschaftsrecht, Berlin: Duncker & Humlot, 2003; Ogus Anthony, Competition Between National Legal
Systems: A Contribution of Economic Analysis to Comparative Law, International and Comparative Law Quarterly, Vol. 48,
April 1999, 405-418.
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©53%9." 53506, g3MM3olL 3ghdm Lobmasmagds dgodmagds ogndbrgl Bozombamn
LodoMmamdn  gomgzgamobbabgdymo 6gd0bdogma Lodgbomdgm Lodmasmgdol MgmMasbo-
bo300b dggas."”

936m30b 3gMdm bo‘bmgoggmg&ob Lobgmbmegds dgo(393L Lagommgdmmm ©sds@gdslb
SSPE“ — Societas Privata Europeae.z LoDmasEmMydol saombsdymygmo — Mgaob@mMmsznal
sanmo 36 (396@MomyMo myobob saombsdymagmo s9y30mgdmom Mbos 0dymeygdmegl
936m30b  3033060b 636 geo-gem Labgmdbogmdn. 385Lmsb, Labdmasmgdsl o6 xbws
05930b6MH™ML 030l gomEadmmads, ™A (396@MamMMn Mmgynbo b doMamswa sgombodymegemn
3Jmboglb 0339 LobgmdBoggmdn, Losz oMob  Labdmaopmgds MgaobEMomgdnmoa.?' 53
Lo gombdo ngMdbmds g3Mm3ol 056539amdMmmMdal LabadsGmnmmb badmbadstmmmm badstmmal
80309607

503 9b0mgds 56 dgo393L 93Mm30b 3gHdm Lodmasmgdal Hgaob@ms(300Lmsb wo-
3938069800 Mo0dg L3gosmym Bgbgdl s doGomoom gyMmbmds g3eim30l Msbsdgamd-
mdob  3oMggmo  LogMEM3MMS(30mbaBofmmmgdfngn  oMgdGogz0m  gsmzamabbnbydym
©939mgd93L.%° 53 oamdol Fobobos Lobmgomgdol sxdbgdol godom@Boggds ©s asns-
3gds. dgomomeE, oagbomgdol Babgogom, dgbadmgdgmos Mggob@mazaal Jgbobgd
9mgd@Hmbymo asbs(3boal 398065;* 3gmeg bz, oagbomgds dgazegl Ggaob@me-
(300bsm300L 59 (30mgdgmo ©M31396E930L 53mBMHog Bosdmbomgaml.?

doybgsgem Mgaob@®mozoob godemBngqdal dzmgmmdabs, mapagbamgds dobs donb(s
3M6LEOG MGG 3603369emmdsl 5b0dgdlb o gobsd@3o(3gdl, ™I gzmm3olb  396dm  bo-
Dmasmgds, Hmam s 0Moommo 3060, BoM3modmds dbmmme Ggaob@ Mmool 3g9ogaow.?
sdo@mdoz 93d398L  omggbomagds  Ladganb@msizom  mM3NdgbEgdal  ©e8mBIgdabs o
A930L@E Mo (30087 do00 LobgmaBaggm d93mBIgd0l Jgbodmgdmmdob.?’

16 Article 3 (1) () of the Regulation.

' Hopt K. J., Die Europiische Privatgesellschaft, 513.

'8 Article 5 (1) of the Regulation.

' Article 5 (3) of the Regulation.

? Article 6 of the Regulation.

2! An SPE shall not be under any obligation to have its central administration or principal place of business in the Member State
in which it has its registered office: Article 7 of the Regulation.

2 5@bs60865300 5.6. Centros-ab Log8gdg as8m@sboma 3o@sBygg&0mads: C-212/97.

2 First Council Directive 68/151/EEC of 9 March 1968 on co-ordination of safeguards which, for the protection of the interests
of members and others, are required by Member States of companies within the meaning of the second paragraph of Article 58
of the Treaty, with a view to making such safeguards equivalent throughout the Community, Official Journal L 065 ,
14/03/1968, 0008 — 0012.

2 Article 10 (1) of the Regulation.

B o0 396930036930: 936m30b JgBdm Lodbmasemgdal LobgmBmogds ©s 8obo seanmbsdymagma, Lobgmo ©d
80bodsmma 03 306gdabs, HmBmgdaz NBmgdsdmbambo 36056, Labdmasmgds BoMImawgnbmb dgbsdy 3oMgdmab
MOD0gMnMd30, 56 IMbsBormgmdgh Labdmasmmgdol BsGmzsdn; Lodmasmagdal 3o30@oma, Bamgdal 358 gam@agdo
©5 Bomoms Bompgbmds (30mggmmo 3mabgdal 8abgogam, Bomoms Logfom GomEgbmds, Bomgdol Em3absmaa
©0fgdnmgds o6 Bomms sGomg@ognmo xs80, babmgsmmgdol Bgbwgds; o9 Ladmasmgds Mgmmasbadsznol
dggas® 0oxndbos, 35306 gomabyzg@amgds s3al dgbobgd: Article 10 (2) of the Regulation.

 Article 9 (2) of the Regulation.

7 Article 10 (4) (a), (b).
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dgbodmgdmmdsl 3m3zmadmmos: domo 363 bLogsMmm dgmogodgds bpgds s 303 bogsMmm
3046Hmd5.2 530l Logmd3gblogome oagbomgds Labmasmgdal 3960mggdl GoMmm we-
mgd93L 5dmaal, Bmze Lomdomns 53 Boemgdal gobbodmgMmabs s Bommab ©s33330Mgdem ve-
mg393Ls s Fmzgemgmdgddyg. g3cm3al 3gmdm Lodmasmgds NRMmydsdmbomoas, asdmmdgsl
B39 936030 s 3Mogomgaamgdamo Bomgda.??

LodmgomMgdol bgmddmgsebgm mEMasbmgdl g30bMgdsm Lobdmgsmgdal 3gboemgoms
bybbol (List of shareholders) Bofmdmgds, Gm3gmdaz dgo@obgds ygmggmo bomo ©s bomal
Igmmdgmo.® gl bbby 8ol 3gBomgmdol ©odswsbEuMgdgmoa doGomswn ©m 3 1dgbEoe.*
a3M©s 530bs, dgbadg 30Mgdl MBmgds odzm, 3o9(36mb 93 Losl s 8300 Bnnmmb LaMBEIMbm
0bgzm®3sz00 Ladbmasmgdal 3sMGbomEMs Momdady. Lodmasmgdol bgmddmazsbgmmds
5b939 3oEgdNmos, IgBomgms 56 89Lodg 3oGms Immbmzbom asssdmBImL bool Lobebeg.*

Rggmmgdmog, 936m30b 396dm Labmasmgdal Bomgdal aobbgobgds moz30byGsmas.
099330 ©oEagbomads  0035mabbabgdl  bamgdol asbbgabgdol dgdbmmwzal dgbodmgd-
mmdabos. sbgo dg8mbzggzeda Bomagdob gobbgobgdal 3ommdgdo Lodmasmgdob Babogdseda
BbGo® bos nymb gobbadmz@mmo. baomab gobbgabgdobmeb ©s393d06Mgdmma dgdrymgal
o6 gobbgobgdal s3Mdomgol dgdmmgds ©sndzgds bmmme 08 dgbomolb  Mbbdmdoo,
Gm3gmbors gb 39dmmgs 96 03B domgs 9bgds.*

Boemgdab aobbgobgdoborgol Lszdamabos doM@nzo byMammdomo gmmds. gsbbgabgdab
®omddg 0bgm@Mdszns d0gbmmgds Labmgomgdalb bymddmgzebgmb, Gmdgmoaz dgbadadal
(330mgdslb dgo@ebl dgbomgms Bybbsdn dob g8, Mos 398d960 ©o03E30(398L, H™I ab
560l BoonbmBngmo 3gbs gnomtg.>

36od@0gmmo 360d369mmdabos Lagnmbo 080b momdsdy, oy MHmIgmo 8mdgb@nwsb
omgmgds boemolb dgddgbn 3ol 3gbsgmodgr. o3 Lszombdn oagbomgds asM3zgme ©o-
B9M96(3060985L 539098b: Lodmasmgdol dadstmn boemal dgddgbo 3gbomgm, obe JoFome-
BmogH dgboggofge, dooRbggzs Bomol dgdgbals dgbobgd Lodmgsmgdobsmgzal dgGym-
306980L EMOEs6. bmmm 3gbedg 30Mgdmab Jndstmgdom dgddgbn 3gbogmmMgE nmgzmgds
dg60mgms bxybbsdn Jg@ebol mnws6.%

o 9bomgds o6 560dgdL dgbamggdlb m3(30Mabmdsdn dymazn, d0bmMoGemn 3gbo-
9930l LodMadEMgdowsb adymagdom goyzebals, 9.6. squeeze-out—ob ©gmgdob. >3 NIMS3-
mgbmdsdo dymeyy dgbamggdl s30LM0sm BobmEo@emo dgbomggdals Bomgdol godmbynwgals
3omEgdnmagds, 9.6. sell-out right. oxd(3s sbgon dgdmbggzgde Bgbrgdom dgodmagds ogmb
a50m35m0bB0bgdummon.*

28 As the SPE is a private company, the shares of the SPE may not be offered to the public or be publicly traded”: Explanatory
Memorandum to Council Regulation on the Statute for a European private company, paragraph 7 L.

** Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 7 1.

3 Article 15 of the Regulation.

3! Article 14 (1) of the Regulation.

32 Article 15 (3) of the Regulation.

3 Article 16 (1) of the Regulation.

3 Article 16 (2) (3) of the Regulation.

3 Article 16 (4) (a) (b) of the Regulation.

*6 Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 7 I11.
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Logm@m3mmazom badsMmsomdo d0dwnbomg ©abignbogdol gMm-gfMmo dmodngn mgds
o060l 80bndsmmo Lobgbgdm  3o30@omo. gMmBobgmabagsb gsbbbgsgzmgdnsb J39469d0,
m3gmms Lo gm@m3mMazom badsMmsomo bogomegdmmm dabodsmma@ Lobgbogdm jo30@omb
0035m0LB06g3L 3mMB3MMo30980bsm30L,% S 3946930, GMBmM9ddacs Lobgbgdm jo30@smol
M bmdsl ®3000mb 3MEM3MES(300L 3G Ndbgdmgdn gsblbadmgFozqb s 396mbImgdmmdom
9L LogemEgdnmme ©swagbomo o6 5Mab.* 306mbom ©swagbomo d0b0dsmno Lobgbogdm
3930@ommn ggcdsbyymo badsmmmal nbbB oG ns, bmemm 3m@m3mMs (300 sbgon Lagommadmmm
LobgbEgdm 3o30@omol gofmgdy Sboboomgdl abgmabyM-s3gMngnm bLodsmmamb. s3Mogsw,
©0b3nboob dofMomawo 30bsbo sfal 0dob gof 33935, ) HM3gemos 53 M 3Mb(39%3(309L ImGab
390900 = bagaGms 366mbabdngn obadomumo Lobgbrgdm jodo@omon myy sfs?%

936300 396dm Labmgsmgded Moo mggs domamo dobodsmymo babgbogdm 3o30-
&omob, Mmam@ 3 babmgsomgdal 3Ggoo@mems ao330b Ladamgdem smnsmgdal, 3mb(39%-
(300D9. 93 80am3dsl Laggyydzmow agoEm ab gsdm3zmgsz9d0, MmMAmgda(s s@sbEMgdgb, Hm3
Lodmasmadol  3Mgo@mMMmgda  babdmasmgdobmeb  NMmmogmmmdgdol  @sdysmgdabal
LoBgLEgdm 3930 omb 30 oM 5939396 YFoEMgdsl, sGsdgm dob mo330ENMMASL, Laggnbsbbm
3Gb3sl, g.6. Cashflow o ©.9.4' 5308m3 oag60mgds, JoMmamos, Mol o6 533mdl dobo-
o LaBgbYdm 3o30@omdy, JogMad dob Loddmern@ babosmb sboggdl s Labmgswmgdals
©537d6980bomg0L 30bndoran@ LobBgbrgdm jodo@omon 1 g3Mmb swagbb.? mudis b o
60dbogl, ®m3 ©sdxndbgdmadl NBMm domomo dabadsmo  Lobgbgdm  3odn@omal
356babM3MS 56 Jgndmoson.

LodmasmMydol sdxdbgdmadl sdzo LEMma MmogabnRmyds, MgocMb gsbLsde-
36mb Lobgbgdm 3930 omadn dgbo@obals babgmds — gumowo oy sMogmsewn dgbs@ebo. dsm
MRBYds 8J307, ™300mb 30sby308™b sEegMmama 3gba@sbolb dgxmabgdal bsomba: Bnsbomb
080 ©33mM9) 300989 94L3gMEGL, 0 gogabmb mgammb. cd(3s yzgmes b b jocmba Mbos aymb
Lbodmasmgdol Bgbrgdsdo gomgzamabbabgdamma.®

daqb0omgds d90(393L dbg3g 9Mc05b Bgbgdl Lobmgas@mgdals Jmbgdnwsb dgbaemgg-
30Lom30L goEbEl MeMdsdy (N300gbmgdal goEsbos, Labmasmgdal Ly zmmstin Bomagdal
dgdgbs, gomgdall o¢gds). 9833560 gomobs dgbodmgdgmoas dbmmmme 35d0b, Mmzs Lobm-

37 Article 18 of the Regulation.

¥ 58 Bmggmol gggmedy @gomboBobm BomdmBswagbgmo stab 2935605, 8 J39460L LedsGmmom Lssgom
LodmgoEmMgdgdabomzal ©oagbamas Bnbndsmuma Lsbgbogdm 3odoGoma 50 000 g3Gmb mEgbmdom, bmemm
Igdbomonmo  3obymbabdaggdmmdal Lsdmasmmgdgdabomgal — 25 000 936mb mEgbmdom. gg@m3dal Losgom
LodmMgaEMgdol dabndsemmo babgbogdm gedndoma 3o dgeeagbl 120 000 gz@mb.

* 5896030l VggGmgdamo IGs@gdo @ 06amobo 530l yzgmedy mgembsoBobm 8ogsmomgdos.

¥ LoBgbmgdm goda@emalb BbsFrsbsggMo oy LoBobssrmdrgam oMandgb@gdol 808mboemgs ob.: Drygala Tim,
Stammkapital heute — Zum verénderten Verstindnis vom System des festen Kapitals und seinen Konsequenzen, ZGR 2006, 589
ff.

*! Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 7 IV.

2 Article 19 (1) of the Regulation.

* Explanatory Memorandum to Council Regulation on the Statute for a European private company, paragraph 7 IV.
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V. bodmgsomagdab mAgsbmgdab LGAndEnms

30aq60mgdal 0365635, 936M3al 39Mdm LabmasEmgdsl Mbros 3dmbmglb gfMon
bgmddmgebgmo mMasbm (a management body), Gm3gmoag 0mgdl gosbyzg@0mgdgdl yzgme
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25000b56y39@0.% 53 MBHo6mL 9360 Jgadmgds aymb dbmmme oo zmHo Somo.

bbge Lognmbgdl bgmddmzgebgma MmEmasbmgdal babgmBmgdgdol o6 3MO3MEs304mn
domnz0b Imgmgdal momdsdy aagbomgds o6 dgaiegb o ngo sdoi bEMm Lobgbogdm
53&™MbmM30sl gl bo@l, Moz 8ol ggmm3al basgzom babmgsmgdabgsb gobobbzeggdb.

3aqbomgds  3sbbobmgMaglh  Lodmgsmgdol  bgmddmzabgmoms  dmzamgmdgdl,
mdgmmoasb dmagmgbos Lodmgsmagdol 0b@gMgbgdobscmgol baddosbmdabs s bLobm-
aomgdob Lobamggdmme gumdmoaaby s gmbog@nmo bogdnsbmdal gomeogdamagdgda. gb
dmgomgmdgdo 300 5306M00m babmgsmgdal babsdyg. bymddmgsbgmms 3obbobdggdemmdals
bbgs bognobgdmob s 303806300 as3maygbgds Bozombarmamo Ladsomoal ben@mdgdn.”

IV. ©3b336s

936m30b  3960dm  Lobmgomgdsl, asbbbgeggdom g3em3al Lasdzom Lodmgswmg-
30bog b, MM 3omg dmdagomb Mbnbobbamdg@yzgmgdgb, Mo, Mbabamgl ymgmabs, ndom
353m0bs@gds, Hm3 3ol IMsgamo boMmEsdggHn s 3mdbdaMgdgmo godmnhbogds gzGm3als
39330630,

dobgegae 0dnbs, oy MHmammo BoMds@gdymo 0dbgds Ladgbsmdgm Lodmasmgdal
03 dbomo LadoFMmmEgdMngn Mol 83 3300M7ds 93MmM353dn, gMoma Medolb dds Msdsdswm
dgodmgds: g3em3ab 3933060 0b@qbLoMo (300mmdL gobsbmMzngmmb (306 o badysemm
30bbgbal bgmdgbymdal 3mmo@ngs, GmImal gMm-gMmo 1dmagzmgbo dabsbas, Lbgosbbgs
939460L Bo@m3mBoggbgm LsBsmdmgdl dab39L 93MmM30L dos dobatdgy gsd8mbgmabs o
bogd056mdab dgbademgdemmds.

bogdoMozgmmbogal 30 Mosgzme Lonb@gMmgbmes 03 3Mm(39Ld0b gbbogmes, BmImgda s
936m30b LagME3MMS30m LodsFmmamdn 3ndE0bsMgmdL, MoEash JoMoma LszmME3mMaom
Lodsmmamo goaEgdgm Mgum@mdst bogommgdlb. dgbsmdgms 306mbdn bemgdol gobdsgmmm-
3530 03gbo bobEgdm s dbgmam sbablbgmn (33mamgds 9300, MM oo bsbos, ol
BgLEMoadn aslL sboma 30bmbals d53Mdoggdal sgyzomgdemmds. g3Mm3mmo gs3m(30mgds 30
od mog39ma gobsmgamabbobgdgmos.

44 ©oa960mgds o6 dgozosb ,dmbgdabs® o ,39mgdab® gReba309dL ©s Fsm JndoMo gsBmaygbgds g3EmM3ab
3gmobg b gmB3mEs30mbadsmmmgdfogn afmgd@ngol bm@dgda 56 2002 Bemals 1606-g @awagbaemgds: Fourth Council
Directive 78/660/EEC of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the annual accounts of certain types of
companies, Official Journal L 222 ,

14/08/1978 P. 0011 — 003 1.

* Article 26 (1) of the Regulation.

“ Article 30 (1) of the Regulation.

7 Article 31 of the Regulation.

* Hopt K. J., Die Europiische Privatgesellschaft, 514.
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LADO CHANTURIA
Full Professor, TSU, the Faculty of Law

EUROPEAN PRIVATE COMPANY —NOVELTY IN EUROPEAN COMPANY LAW
(Short Summary)

On 25 June 2008 the European Commission produced the Proposal for a Council Regulation on the
Statute for a European Private Company (Societas Privata Europeae, SPE). After the introduction
of the European Co-Operative Society this is another great novelty, which aims at the promotion of
small and medium-sized businesses within the European Union. In this article the author discusses
the preconditions of origin of the European Private Company and highlights the opportunities
offered by this new form of corporations to the representatives of small and medium-sized
businesses.

An SPE company is a new European legal form. At the same time, according to its legal nature and
status, it is more like a limited liability company; it has a legal personality and has the authorised
capital. The Regulation does not provide for any restriction with respect to the manner in which an
SPE may be created. It can be set up by one or more natural persons and/or legal entities; however,
the registration is of constitutional importance for the origin of a legal entity. This approach aims at
the simplification and reduction of the price of creation of a company, for example, it is possible to
apply for the registration of an SPE by electronic means.

Unlike European Co-operative Societies, the shares of which are designed for public offers, the
shares in an SPE are devoid of this opportunity: they cannot be offered to the public and cannot be
publicly traded. The SPE departs from the recognition of a high minimum of legal capital as a
means of creditor protection. Although it does not refuse the minimum capital requirement, it
makes this requirement of a more symbolic nature and sets this minimum capital requirement for
the creation of a company at one Euro.

Through the introduction of the legal form of a European Private Company the European Union
does its best to pursue the policy of promotion of small and medium-sized businesses, the main
purpose of which is to give the opportunity to the enterprises of various countries to enter and
operate on the European Internal Market.

The study of the processes ongoing within the European company law is undoubtedly of major
importance for Georgia, as Georgian company law requires urgent reformation. The Law of
Georgia on Entrepreneurs was subjected to so many unmethodical and hardly explainable
amendments for the past years that the necessity of elaboration of a new law has been the topic of
agenda for a long period now. In this respect, it is beyond doubt that due consideration is to be
given to the European experience.
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3 Knemeyer F. L., Polizei- und Ordnungsrecht, Lehrbuch, 9. Auflage, Miinchen, 2002, Rn. 92.

* Schoch F., In: Besonderes Verwaltungsrecht, Schmidt-ABmann, E., (Hrsg.), Berlin, 2003, 163.
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S BVerwG, NJW, 1989, 2034.

44



Zsoﬂoﬁ/m)@ob zyg(ﬁbbgg)n, Nel, 2009

8-8 g3oohgms 33&mImdocrn olgor sgocn by, Hmd 88 3mengdros bbzs o538 mImdocngdnb
bm@ s 3o@ss@Z0crg3sb. smbodbayemol godm  Smemozool  ymzgemogol om  930b6M935
908079800 35em@98m935. 30 3memorz0s Bomgzob 30643980, Job szl ombg55600
89390900L oemads — go@onygobmb o-b 838 mdmdoemn 930 3m5GmM0b ©sbdsmgdno ggoboob
33¢&mbowgmddy 56 Jndrogdomy J9bs 8y, Goms of dyggmbogl §Emsbbdmm§ol moz0lbascmn
3003303 01730.

bgmgmagms’ LadMogmal EE®L 3mmaznslb ggdmas sbggy Megabo gbgrmmgdabe-
3936 g5bLodbE3MML, 01 30b O 3ALEYEL badmo(30mbadsmmmgdfng 3obmbalbdggdmmmdsb. s

F396 0bg o6 @b asgngmm, GmM3 3mmosnal ©abiMgogmo Bmgdsdmbomgds
SdLmE@ Mo dgndrnmszns s Bgdmambndbym Lsjnmbms gosbyzg@s dob msgnbaggscy
6935895 ©53m30009dmo.  bagomeadagmms, Mmd  3memoagns  3mddgegdogb  dobdg  ©o-
30bEgdmma 53m(396980L gobLobmM(30gmgdmem. 3mmaznal ,dgbgrmmgds” 3mbzGHg@me bo-
&o(30090 Mgoanmgdabs @s aobbobm@zngmgdgmo Ladmmoazom mmbobdogdol dgchggzol dg-
Lobgd gdyamgds dabo dmgomgmdgdal, MBmgdgdol s 8dm (356500l 3gmomambogtnem, 39-
o0omboboobog®  dggobgdsl, babssmdwga d93mbzgzedo, ©sd39d9mo  0dbgds  dg(3m3s

3mmo(300b ,@0b35m930m0m 90pemgdodmboengdodn’, 6(*)83@80(3 3mmaznnlb 4990930l domoren-

60bsodoggmdsdogr 3o 3godmgds 805303306mb obgMmgogmo  xmgdsdmbomgdal
39(30m3obmab g3043L Ldgdy, OEMEaLaz dmmonob 0bBgMggb0s 39bmbagH Logmdggmbes

dmgmgdamo, 369 o6 sMbgdmdl dmemazool Romggabsmzal badmmozombadsmmmgdfngswm
9mg356@ Mo d53500a96emmds 56 Basbol oamdal LogMmby s sbgzg, Gmegbsi 3m-
ma(300b 309 dgMhgmmo badmmoznm mmbobdngdol asbbmmsngmgds 3m3934e LoGms(znsdn
399b0358m s 80Ds639mEmBymns.

bdoFow 3meoz00b ImJdggdol 5@ gMba@nzgdo 0dwgbse d30M®gds, Hm3 3ol Jog®
dbmeme gMmn 3mb3Mg@mo gs0s6y39@0mgdol domgds 0d6gdmes domombdmngHa. sbgm
dgdmbggzedn  Lomdotos  @obimgiomero  eemgdsdmboengdol  baemdy  sy30608y, oba
(ﬁjgpganﬁgéo%‘y.ll ©0b3MgEogmo HRmgdsdmbomgds, Mmamez 6gbo, 35306 oMol bymdg
59435600, MmEgbs 3mmoosl dmgdgegdol gomeEgdnmgds g30LMgds s dobo dmg-
390mds daMombobabssmdmgam ngbgdmes.

035bmdb s 393d0Mgdom, o9y Mo 30Mmdgdal MLgdmdal dgdmbzgzeda dmgmbmggds
3mo300L Mgoanmgdolb 3omEgdamgds, Mbos omggsl, Hm3 s@mbndbaymo 3ommdgda ymazgm-
30l dmgdmmos, Gmegbs 3obmbom w©ommo domamo  gabgymmdal dmbg Ladsm-
0mgdMog LoggmggdL Bosbal Logmmby g43bgdso. 12 33M0g0@, 0¢) s@sdnsbal Lombmal,
®O6IONgmmdol 56 Lo 3nomgdol bgmymazal bagmmbyg sMbgdmdl, 3mmoa(30s3 30(9&3@36@0(9
@bs 8mobEobmlb Ggog0Mgds ©d 0dmd8gmb LogGmbol mogo@sb sbozomgdmo."” bs-
300bd300: 3omMEYdNMOS M) 5 3mEa(305, 0dmd3gmb 353065(3, HMEaLaz Basbal bagmmby
bgdmo 30badbyyem Ladsmmmgdmng Lo jgmggdmeb dgemgdom ©sdamn gabgymmdal dJmby

7 badmemagom badsmamdo bgmdymab 1Bmegdgb 30Mb, MmMIgmasy Logymata b6 bbgabo d8gwgdom, Mabmgabs(s
@350 >0l 3obbabdggdgmoa, gs3mabgzns badmemoom o330l Loggmal bgmymaal LogGmby. bgemdymepns sa-
Ggmgg ob 3060, Gm3mal Lsgmmmgdeda ob BoJEMdMng dgmmdgmmdseda oMbgdmma bogmgda bLadmeoom
LadsFommoam oMo boggomabomgal Basbal Boggbgdab o6 bymymaal Lag@mbgl J860s6. ab. Rithle D. G., Polizeil und
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® Garbe A.A., DOV 1998, 632.

? Ossenbiihl F., in Erichsen/Ehlers, Allgemeine Verwaltungsrecht, 13. Auflage, Miinchen 2006, § 10, Rn. 10.

19 pieroth B., Schlink B., Kniesel M., Polizei- und Ordnungsrecht, 2. Auflage, Miinchen, 2004, 191.

"' Laub K., Die Ermessensreduzierung in der verwaltungsrechtlichen Rechsprechung, Miinchen, 2000, 50.
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1 Rachor F., in Lisken/Denninger, Handbuch des Polizeirechts, 3. Auflage, Miinchen, 2001, F Rn. 131.
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4 Ppietzcker J ., Jus 1982, 108; Gotz V., Allgemeines Polizei- und Ordnungsrecht, 13. Auflage, Miinchen, 2001, Rn. 354;
Schenke W.R., Polizei- und Ordnungsrecht, Heidelberg, 2002, Rn. 100.
'3 Schoch F., In: Besonderes Verwaltungsrecht, Schmidt-AfBmann, E., (Hrsg.), Berlin, 2003, 170.
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17 LLL3-0b 22-9 8«beo; Schroeder R., JZ 85, 1033; Hamburg B., GA 84, 290; Hund H., ZRP 91, 464.

18 0mb0dbymo 35mEgdmmgdgdalb momdedyg ab.: ,3meaz00lb dqbobgd® 306mbals 39-8 dqbemal ,©* s ,8“ J39346-
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0gdombohabmes dmbammebgma Bosbals dmzmmmds. 835Lmsb gMmow, Mo YBRM™ Bomgmoas
Imbommebgmo  Bosbal Loby s BmEymmds, Joor gGm dgbadmgdgmos  JmMb 3G9
dgdmbgg3od0 dmen(z00lb Bocgzal dobbol DbGo gobbadmgms. 3mmoazoob Rofmgzol 30bbal
BbBow gobbadmgms 30 9mbndbyym dgdmbggzedn dgbadmgdgml bool, 3meaznsd bgm-
LoyMgmo s 39Manbo 3mddgmgds dgomfomb s@bgdnmo bogMmbol megn@sb sbssomgdma.
a5MEs 530by, 3ol Jgydemns, YBO™M oMo ©I5EZ0bmL, oy GmIgmo LadsMomgdMogn
Loggomgs 39@o gBabgymoa: ob badsMmmgdmngn boggog, Hm3mal Lobosbmesz Ladmeaoaom
mbalbdngds bmM(309mmgds, 04y ob, MmImol obogogows(s 3memo(3053 bs 0dmJdgomb.

3meo300b 8mddgegdal 0sbsdmMIngHgdals 3606303006 dgbodsedabmdsdn Imygebs o
dobo 30Bbob DuLESE gobLadmzMs dgEsMgdom Mommos, MmEILs 3meaznsd Imbo-
mmEbyrmo ©sbsdsnmal ma300056 sbsznmgdma Mbos 0d3mddgomb. 50badbym dgdmbggzeda
3mn(308 3mJ890098L 5MLgdyma o §mdmnzn gomgdmadgdob 3gmomambog®mma dygsbydnl
Logmdggmdy.  gMm85bgmnbasb  aobobbzezgdgb  dobogob s  asMgash  gog@mdmng
356g3mgdgdL. Fogomomo, 30Mab obsdeymadmogo dgbgommgdgdo o dobo gosbms
56535 mnb Rsgbols3gb dommomgdgb 0dsbg, M3 83 30Mmgbgded ,dgadmgds Rsn@nbmb
56535 ymn, o33, 30650086, 50bndbyymo GogBmdMago astgdmagdsbo dnbsgob aotg-
dmgdgdlb d0g3mm3bgdnsb, Lodmmaoaom mmbabdogdgdal goboGomgdmow Logsmmadnmms,
Inbsgobn Bod@mdMogo asMgdmgdobo gomggzob God@mdmog aofgdmgdgddn 3mobogdmugl.
3509356 BogBMIMog aomMgdmgdgdl 3o doggnmgbgds, dogomomow, dybsdy domob gobrzbowyds
o bbgoggeto 0bgmmdszns 3mbammobgmo  ©sbsdommoal dgbobgd. smbobodbagos, ma
0933560 aob(3bogds o 0bgmEMBa30s, Lomsobsm gosdmb3dgdal ascgdy, SMegomem
dgdombggzedn of mbws gobogl dmbommebymo ©sbsdonmol  maz30006  Sbszomgdma
3memo300b 3mg8g00g39d0l aobbm@m(z0gmgdals baggmdggmo, aobbsgmmtgdom nd dgdmbggzsdo,
mEgbsg 96mbod=mo 30em3zb9ds dmbammebamo @sbsdsyymal dgbobgd dmasw ©s sGsDdNLE

*2 Ossenbiihl F., Jura, 1997, 618; Kuhl W., JA 1999, 609; Michae L., JuS, 2001, 764.
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0bg3m®3s(3098L ndemggs. badmmozom LadsGmamdn gods@mbgdamon dgbgmmgdal dobgoz0m,
3mn(305L 3g9gdmos, 396mbam gobbobmzMemo badmmozom mmbabdagdgdo gobsbm(z0gmmb
3530653 (3ogomomo, dmoboabml goM339mm saomgddg Lobdgds@nno dgmzgomysn-
gmds), BmEgbsg 9MbgdmdL goMmommn 3mdszommdn sbsdoymmgdMogo Jdgmadgdal gsbbme-
(309gdol dgbobgd. goMmeymo sy30mgdmom Mgomy® Imgmgbgdlb Mbos gyMbmdmogl o
oM bd a9dmdmnbsmgmdrgl dbmmme 3mmozogmol 0b@o300@sb. oYy dmmongml
356Mg3mgdgdal 3gomoamambog@mma dgxsbgdabs o boyyomomn godmzwnemgdol bsgmdsgcm by
350339990 ©obsdamal 3930 9bemmdals dmdsgamdo  gobbmM(sogmagds  dybsdergderewm
Jnobbos, 3oL o43b @mgds, 935Lmob 839330698000 goo@ommb LogaMm 3Mg396(30mmo
mbabidngdgdo.

Bmame (3 9339 Dgdmo 5@0badbs, 3men 3088 @obobema 30Dl Jobambgzem dbmemme
gomaobo dmd3ggdgdo ¢bms gsbsbmM(z0gmmb. 3mmosnal dmddgogdol gomaabnobmds o6
amobb3mdlb 30bbal LENMROLMZsb BombBggelb, b (3omzgym Bgdmbzgzedn s@bLgdmemo
B0sbolb Lagmobol LAY FmEnmmdon Mo300056 oeoqwabob.m dmosgomn ol oMal, HGmJ
a56bmM(309mgdygmo 3mddgegds ,LEmMa dodsMmmmgdoo doemadymn badogo® aymb o
3060393 sMbgdnmo bog®mmbol dmmmmds o6 dabo gobbmMz0gmagdol dgbodmgdmmds
d993(3060mb. oy dmagzosbgdom 3memaznolb Bogf  3mbiMmg&em dgdmbzgzedo gobbm(zag-
mgdnmo dmgdggdal 9Mo356Ma0b056Mds 3odmgmnbogds, ImJdgoads 8s0b(3 o6 Rsncmgmgds
06035 dmIngMse, ovy dob  Imgdgegdol  gobbmM(s0gmgdol  3m3g6@8dn  sMmbLgdymo
Logmonob  ygonengmbogmaemo  doggolgdob LagmdzgmDg ©@badbamo ImJdgogdol aob-
b 30gmgds 3oMaobow 80086@0.24 3meo(300b dmgdggds 35dnb oMol gzo6g0bo, Hmabs(s
080 3035M0m0d M3037 BoJGMEM0350 o LFoMMNEGEFH035 ,, ggzyd@‘jé@nb‘;‘yﬂ‘.zs

37 (30e098crmob 308 gfamdoo 360d369mmgbae ndmmgds Ladmeoaiom mbab-
dngdgdo. 3006y 3mmogogmo 3mbiMg@mm dgdmbggzedo ondg ImJdgadsl  gobsbme-
(309g8L, Mbos gos33mBImL sbggg obgmn Ladmmaom mmbabdagdal 4e8mygbgdols dgbod-
mgdmmdsg, OmIgmog dMgbe@L dowomgdoo bsjmgd b0obl 30sygbgdws, 69, Gmam(s
1339 Dg0mom 503608690, 3men(3088 m330b0 93m (396930 JgbEmmgdal MdEHNbzgmbsymays©
3ol 8ogm  gobLobmM(z0gmadgmn  bbgsabbgs dgbodmm s dobomgdo mmbobdogdnwsb
13065 qbmds Mbs Jogbodmb ndsl, Bm3gma(z 306HM3gb930L 86 Lobdmasmgdal 653mmgd Basbl
80083636b.26 3og5m0ma, o) bdGgzommnm 338mImdamoal JogH bogbom dmdEomdals bybgdals
oMM3g300 bogomon bobomolb gomszg@gabsl Lbgs s3@mamdomms bmMdsnFn go@sswo-
30madolb smEagbs Bgbgdol edmmggzo LaggoMmmm s3@mamdomal bLogbom dmbs 33901000006
a0l 63300dg goayzebal 3gdggmdama(zss dgbadmagdgmo, 35306 5bndbymoa 83@&m856456al
BoL0sb 03@MLoEamM3by goEoyzebs 36 0gbgdmes doMmmgdmmao Ladmemoazom mmbobdogds.
03M0g50, Lodmmoiom mmbabdagds sM0b ogznemgdgemn, GmEgbs dob o6 goshbos bLbgs
dmd890gd0l sm@gMba@ngs, MmIgmoi ©obsbmmo Babbol dombgzabsl Gmames Labm-
350mMgdsl, nby Mmocmgme nbozoel YBE™ bs 3mgd bosbl 80033636Qo.27

3060m3bgdol, GmImal dndoMmag Ladmenzom mmbolidogds mbws asbbm(sogmegl,
dgydemons sbggg mogem dgbmagsdmb dmea(znsb bog‘gmoﬁo dgbgnmgdoo dobomgol bs3mgdsw
LoBasbm dmema(z00b 8mddgegdals sendgmbsGngs. s dogomomo, RbMgzob @MmL 3ommgbgds
LogabMBL dmema(znal SoMao RbEgzalb Bozgmae, Mm3gmaz goM3zgnm 3oMmgbmm mboos-

2 Kluht R., JA 1999, 609.

# Ossenbiihl F., Jura, 1997, 619.

% OVG RP, DVBI, 1991, 1378.

6 Ossenbiihl F., Jura, 1997, 618.

27 Schwabe J., NJW 2002, 652.

28 Schoch F., In: Besonderes Verwaltungsrecht, Schmidt-Afmann E. (Hrsg.), Berlin, 2003, 167.
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3- o7dsbodzocmo, Seaemagzool bsJdosbmdols doGomswo 3tobo39d0

dm3bm d9acdbgdqdmobss s 303306 5dmmo, JnGme30Ls s 30kd30L goboslb s dsm Rbgab.
o030 30M0bogsb  dgdmmagadgdymo  dmddgmgdol o g@bodogs  @obsbayemo  dnbbol
Jobombigzom z0m30b05, 35306 3mmoz0d sbmM(309mgdL 50badbmm Jgdmmsogzgodgdam mm-
bobdogdob.

3mmoz00b @mbobdogdsl Mo YBM™ 0bGgbboyda bobosmo odzb o Mo yx®m
39890 bgmymaxzlb ngo 3obmboom smosfmgdam s N 30MHm3b69d0L 360d369cmm3s6 g3-
mgd93L, dom YBAm JgGom 0drYmgds dmmo00b sbgomn dmddggdgdal gobbmmzngmgdals
dgbadmagdmmds. LEMG g 330&m3 835mgdnmgdl 3obmbo dmmoa30sL, odagnEo doms ©s
bbgs 3obmbom gomzamoabbabgdnmo (3060b N@mgdgdol bymdyman) Ladmeoaom @mbab-
dngdgdo (30M0b @s3oggds, RbMgzs s o. 3.) bmeme asbbs3nmmgdnm ©s z0YMgbso
S(30em98907 393mb3939630 353mMm0yqgbmb (,3mmo(300b dgbabgd® 306mbab 3g-11 3bemo).

mEgLys 3LadOMbe MebsdMIngFgdols 3Gb(303dg, Im3magw Mbos dgzgbmo ,306-
M 30890000 065 dmdngmgdol” Ls300bLs5. gb 3965L3b69ma Imombmgl sbmbocr-sbmboem
J9909356 3memaz00l 83m306960L gobbmm(30gmgdal Logsmm ab@gmabls s dmma(znol 0b-
8963963006 Loddndgl Jen0b. > 303093 36 b aobobmM(zogmmlb  39bmboom gom-
35m0bB0bgdmma Ladmeazom mbabdngds, Mm@gbsis dobo 6B gbboymmds 88 mbabdagdal
a56bmM(309mgdom abboE ILobym FgEaamsb vMmeSmMImEzomer  @dm jowydmengdsdo
046gds, b, GmEaLsis dobo ®Igbs sMgLOGL o 8m3mbm3360.30 30660m gasagdoom, omo-
bodmngFgdol  360d3bgmmmds  gmabrgds, dsgomoms, 3dmeaoolb  3oge  Inmmz6930b
@o@3960L ©OML. 33008 o Mbrs RosGommb 30Mmzbgdol LoowgbBogozszom wm-
bobdngds, o) ngo Logdal 360d369mMdsLMSE sGE3MMIME(30mm M F0EdMmgdsdas. >3-
0300, oM bos dmbogl ymzggmogol oMol ©o3o3gds o dobogol Lonwgb®ogngsom
mbobdogdoms Ro@omgds, oy, sMbgdnmo bogdob gomsMgdowsb gs3m3wnbaty, s3nbmgal
356Ld 3O gdNmo s (30mgdmmds 36 3MLgdmL. 0dob gobbodmgMmabmgal, dggbedadgds oy
365 3ma(300b 3mg890gds 0bsDMBngMgdal Immbmzgbgdl, gsmgamabbnbgdmmo mbros ngbgl
3memo300b 80g@ aoebyz980mgdalb Jomgdal dm3dgb@do sMbgdmmao bn@)‘g]oem.31

5. @3b336s

Amam@ 3 ©o3060bgm, ,3mmoz00b dgbobgd® 3obmbal dg-4 dgbmo sdmBByHogom 56
356bod3M33L 3mmo300b Lodd056Mdal dofmomem 360b(30390L. B0bsdwgdstg 3ndmozs(z00m
393939099, 993393bm  0@badbymo  0bgm@mdsisogma  Lodiamg  JoGorem  ogMo@ogyem
0@ gMo@&Madn ©d a93(36mdmmam Lbbgs 03 Labgmddmgsbgmm 3Mnb30390Las, GmM3mgdacs
a5bLagnMEgd e Mmeb  SbENmgdgb Ladmemagom 3Mod@ngoda. Lagommgdamms, Hm3I
3meogoob dogH 369396300 Fbg300L gobbmEm(309mgdabsls, ,3mmoool dgbobgd® zo-
bmbals 3g-4 dgbemda Rodmysmndgdmem 3600630390006 gMmom, @ 0dbglb Mm3m&mEMbmdabes
> mbabdmMBngMgdol  3Mab(303980L Immbmzgbgda. 8dM0gs, M3MEGMbMdaLy ©s Mobo-
BmdogFgdal 3ab303580 Logmdzmem Mog3b dmmaznob 303960 Logdnsbmdab. Moy
dggbgds  mgaserm@®mdob 360b303L, oL Bbmemme  dmeoool  Mg3Ggbommo  gbdzonb
356bmM(309mgdabab gbnggds gobbsgnmmgdmma 360d3bgmmds.

¥ Riihle D. G., PolizeiB und Ordnungsrecht fiir Rheinland-Pfalz, 3. Auflage, Baden-Baden, 2004, 97.
 Gusy C., Polizeirecht, 5. Auflage, Kéln, 2003, Rn. 399.
3! pieroth B., Schlink B., Grundrechte. Staatsrecht 11, 19. Auflage, Berlin, 2003, Rn. 293.
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GIORGI TUMANISHVILI
Doctor of Laws

BASIC PRINCIPLES OF POLICE ACTIVITIES
(Short Summary)

The recent police reforms have defined anew the duties and tasks of the police. Since the Soviet
period the police has rather been the repressive machine of the state than the body, which was
supposed to serve the society and safeguard it against any violation or abuse. The reformed police
was deprived of its mandate to punish. The main task of the police is prevention of crime and
protection of the society. The article reviews the main principles modern police activities are to be
based on. The author is of the opinion that the Law on Police does not contain the exhaustive list of
guidelines for police activities. Based on the foregoing, the author discusses both - the principles
enshrined in the Law on Police and also the principles of reasonability, adequacy and legality,
which play a particular role in police practice.
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3b0d RKIBRIVY
obeg-0b o@mooomern s gmendg&ob obobdgb-3mmagbmen

RITNISIAN 30LIBNLEA3I3ITMB3NLY RO LOLITIIZMITIBM
300LIbLNL33IBSTMBNOL 01960BIGRMBY

dgbogoma

Lodmgdomagm dmbzob LEMogo s batnbbnsba gsbbm&(30gmgdobomgal Moowy-
Lo 86033b69mmmds 5d3L Lobgmdg 3G mmadm MOmogHmmdsms 3mbsbomyggdol gommgda-
mqdoms bm@mBomue Mgomada30ob. md(ze oM 3M0ab asdmMabymo bsmgms dogm
bo30bMo gomEadmagdol Jgnbemmgdmmds, Mobsy bobgmdbogmb dbMowsb dgbsedsdabo
Mgogntgds Im3yzgds o gb, doMomowa, asdmabo@gos Ladmdsmsdmbodemmgdfngn
35bybobdggdmmdol @s30bMgdom. o439 Mbws 500b60dbmb abo(g, Gm3 Lodmgomagmbe-
doMnmgdmogn 3obyybobdggdmmds bodsGmomeedmmggy 30MbL dgodmagds ©sgz0bOHmML
06 FoMGm ,Labgmdg3MNmgdm® Basbobomgal, oMsdgE ,oMobobgmdgzmnmgdm™ boo-
bobogobogs.

B0bs3gdomyg LEGSG0olb Jabobos Ladmjomodmbadommmgdfagn 3obybobdggdemm-
b0l g Lo 3domm Lonb@gMgbm Lbszombal, 39MdmeE, gmodG Mo 3obybobdggdmmdabe
o Labymdg3Mmmadm 3obmbobdggdmmdal Mmsbsgommmds.

1. badmgomagdmbodsmomgdmangn 35Lybabdagdmmdab (3650

1.1, og@opoqma  3sbababdggdmmds ©agds badsmmemammgggolb dgdmbizgzsdo.
Lodmgamogmbadatormgdogn 3sbybabdggdmmds ogfmnpammo 3sbmbobdggdmmdal gom-
afmo bobgs, 8d0@mad Job obobooscmgdl Gdmamé(y L3gnxninco, sbgzg LogHome anMowayyma
3obmbobdggdmmdabomgol odsbabosmgdgmo 6ndbgdo.

393609698530  go3M(39mgdnmo  m3ombadMnbom, bodstomgdog bmMdady  o-
3dbgdmo yzgms odymgdomo mbalidngds o6 oMal Ladmgsmogmbadsmmmadmogn 3o-
bybobdggdmmdals godmba@mmgds, g.0. bobg00b gsd8mygbgds ymzgmmazal o6 60dbagl Lodm-
Joemogmbodaomgdmagn  3obbobdggdmmdbol ©s30bmgdsl. Ladmdsmodmbadammmgdmngn
3obybobdggdmmds — gb oMb obgmo baboscmolb bsbgzns, Gm3gma 06393L asbLbadEgMMEmn
Lbobol JmbgdMng o4 JoMowo babnsmob 33DmyggdL'. dogsmomaow, My dmgamal sodwmmgdgb,
369008mMab 60bsdg dgobEmmmb 3o0s8mbygmoa gomadymgds, gb 0dbgds Lobgzns, doacod
o6 0gbgds Ladmgomaodmbaodstmmgdmogo 3obyyboldggdmmds. LadmgsmasmbadsMommgdmng
3obmbobdggdmmdsbmab 03 dgdmbzgzedo g394690s Logddyg, Bmogbsg 30ML eg30LEMYds Dasbals
3bodmomMgds, 30Masbad@gbmmb goobos s .9.

B. sbzmaEnsbo 50bndbogzl, MHm3 ,ymzggmazsta babgns, MMIgmbsy 3obmbo swaqbl
39 dMmgdol  @oMmm3g30Lmzgal, o6 BoMm3moagbl  Ladmdsmsgmbedsmommadtog  3o-

' Modde 0.C., ObszarenscTenHoe mpaso, M., 1975, 95.
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Lybobdggdmmdsl. Lodmdomodmbedstmmmgdag 3sLybolbdggdmmdsl dbmmmm obgma Lob-
(30900 bofBmaagbgb, Hmdmgda(z 0m35mabBabgdgb gommgdnmagdol sdMmag30 doMabom-
30b 030l bgdmo ©sds@gdom dmgdgegdsms dgbemmadol @s3abmgdsl, Mo dob gommgde-
™gd0m g30L6Mgdms. 2

Mmame(z bgdmo s00badbs, badmdsmagmbaedsmommgdmag 3obnbobdggdmmdsls sbsboos-
093b oMoonmo 3sbnbabdggdmmdal yggms 60dsba:

1) og@ogommo 3sbybobdagdmmds babgmdBogml dogm odymadoo bgdmddgogdab

960-960000 mEFss badsMomal bmMdob sdMmgg3dy;

2) 0g0 353m0ygbgds LadsmmamEsdfmggzgdal dndstm;

3) 030 303m0ygbgds mRmgdsdmboemoa Labgmdbogm mEMasbmgdal dogm;

4) 3obybnbdggdmmds anmabbdmdl bodsmmomesdmcmggzgdob dodomom 3obmbom goom-

35m0obB0bgdmma bobg30980b godmygbgdsb.
Lodmgomodmbadsmmmgdfngn 3sbbobdagdmmdol b3gz0x03m6M0 Badsbos ob, G™3 ogo
3806 76L JmbgdMog bobosmb.

1.2, bodmgomogm badstmamo s6gbFnggdl mobobbm@mmdal Lobynbgddy ©odmy-
300989 Lydogd@me YMmngMmmdgdb. dbstmyg, GmIgmoi ©gdL bgmdgimnmgdsl, @om-
b3nbgdmmos, Gm3 dgobEmagdlb 8sb, Bobssmdwga dg3mbggzedn ©oagds dobo 3oby-
babdagdmmdal Logomba. ,35Lbabdggrmmdbol adbmds s gomEgdnmagdol asb(zs Mog3lL
bogdgma 505305600 5HRY356L — oMU bymdg 3GMEads 56 o6 oMb ngn.“

LodoFmmomEedfmgg3nbasmagal Jmbgdmaga Lab]30980L ©s30LMYds DM gdamn
dbomnl ©o(330L 360d3b69mmzgabgbo Lodysemgdss. Jmbgdmoga Lobgnol godmygbgdom brgds
NRB@YO303M@3 Mmoo oMl JmbgdMogo damdsmgmdol smoagbs. Mmamti Bgbo, Ladm-
Jomagdmbadommmgdmngo 3abyybobdaqgdemmdol dmzmmmds dgqbodadgds daygbgdamo Dasbal
mEqbmdal, o339 vgo3 dgadmads sMbgdmdogl godmbs 3mabagdo.

LEmMgE oBIMOmgdmmal  JmbgdMogo Bramdsmgmdol  smeagbsdo RsbL  Lodm-
Joemogmbodaommgdmagn 3obmbobdggdmmdals bs3md3dgbbsznm babosoo.

»Lodmgomodm dMbzadn Ladmgomodm YMmngMmmdal dmbsbomgms dogH zommg-
dnmgdol aMmgggel siomgdmo dm3yggds Nemogmommdol Lbgs 3mbsbomgms -
93900l oMmgg3s. 330@mas(z, JmbgdMaga Lobgzns, MmIgma(z godmaygbgds 3omegdemmy-
0L  oMm3g30bamzgal, ymzgmmzal Fobbo abobosgl aDoMmemadymal oMMz
@Begdol 50agbsb 96 3m33gbloznsl.

m.L. omgg 300RbysL, ™I ,Lodmgdomodmbedstmmgdfoga 3obbobdggdmmds — gb
360b bobgiosms ©sbgbgds LodsMmsmmammaggznbomgal, HmIgmoz ©3M@3g30Lb dodsto
0b393L omymayom dgmgagdlb bydogd& o bLadmomsgm MBmgdgdob dgdrnogol Loboom ob
sbamo 09 ©5358 980000 bodm oo mbedsGmmadmago dmgomgmdgdol s 3oL gd0b 4boo.“®

03Mngom, Ladmgomadmbaedsmmmgdmogo 3obmbobdagdmmds, Mmdgmos o0l Lodmds-
magm bodsmmsmmemmiqzolb dgmgan, g30bMgds Lodsmomedmmzgsl MYBmgdossmmggmmn
3060l dpamdomgmdol ombopagbo o godmabse@gds Lodmgomosdm  30b6mb3gdmmdoom
356LobMzA Ym0 BMEIgdoo.

? sbgmgmnsbo B., 3sm@gdamadomo bedsGmsmo, md., 1999, 64.

? gob@aFos m., Bgbogamo bogeGmggmmb bsdmgsmagm bedsGmmalb dmasw 6sBomdo, md., 1997, 60.
* oreys 8., gomegdamgdoma bsdsBmsmo, md., 2006, 37.

* Hodpe O.C., O6ssatenscTsennoe mpaso, M., 1975, 97.
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d. @b, @m0 3sbaybolbdsgdemmdobs s bsbgerdymmemgder 3sbmbolbdsgdememdol msbsgs@omds

2. Lydmgomogdmbadsmamgdmangn 35Lbabdagdmmdab Labggda

2.1, 900 3sbgmnbogsb gobsbbgezqgdgb Labgmdgzmmadm ©s sMobobgmdgMmmgdm
3obmbobdggdmmmdsb. Lobgmdgimmmgdm 3obmbalbdggdmmds ©aqgds 08 dgdmbgggedn, Gm-
qbss bgmdgzdemgdal 3batg o6 sbEnmgdlb bymdg3Gmmgdnsb asdmdwnbstg gom-
©q0mmgdol; oMmsbobgmdgimmmgdm 3abybabdagdmmds 30 35d0b, GmeEgbs LodsfMomsm-
33Mm3933s msegabo J3ggdom Dosbn dnsygbs 0d oMb, GmM3gmog 96 03ymygdmes dobmsb
Lobgedg 3O mmgdm HBmogHnmdsda.

3obmbobdggdmmdals sbgor oymazsl sMbgdoomn 3b60d3bgmmds od3b, Modgbowa(s
3obdge @edm3n@gdamo sbgm YAMngHnmdsms dodsto 535 09y 03 bmEMBal godmygbgds. oy
Logddg gbgds 03 Bosbal sbsbMonMmgdsl, GMIgmoai ©gmod@NMo 3omEgdamgdoEsb bom-
3m0dmds, asdmygbgdmmo 1brs 0gdbgl 93 gomogdmgdal doMmgammamgdgma bm@dgda, bemenm
09) Bosbo 306 Josas LabgmdgzMmgdm gomEgdnmagdgdol dgnbeymademmdol dgogasw,
35906 bosbabomgol 3sbyybobdagdmmds Mbos a3sbabadmzmmlb dbscgms dmGnl owgdamo
bgmdg3Emmgdal 30Emdgdom s 08 bmMdsms Bgbgdom, MHMImgdag sbgo YO MMl
5693 momadl.t

s@sbobgmdggmmmgdm  3sbybobdggdmmdabomgol @edsbsbosmgdgmn  Logyydggmos
B0sbob 303y9b65dmob Boommbababssmdmgam dMamammon Jdggds; o9 Dasbal 303ygbgdgmbs
5 ©BIMIMadnmb ImEob of 5Mbgdmdes bodmdsmsJmbadsMmommgdmngn gomogdnmgds,
3ol ©oMmgg3el  dgadmgdmes dm3ymmmms  bosbal 80ygbgds, ombadbymo  Lobal
3obmbobdggdmmds MM oagl, sbsMamgdymads Mbos gobas@mb Mgsmuma JmbgdMagn
b 3emabo.

2.2. Ladmgomagdmboadamomgdmngn 3obbobdggdmmdal ©MmL dmgamal dbatgdy
dgodmgds oymb Msdwgbndg 3oco (Dosbol d0dygbgdgma). 530l dobgogno gsbsbbzezqdgb Bo-
Mo, bmmowstnem ©s byydbooyM 3obybobdggdmmdsls.

Bomaoo 3obbabdggdmmds 60dbogl, MmEabs mommgmm dmzamgl g30bEMgds 3o-
Lybobdggdmmds 30bmbacm 86 bgmdg3Emmgdoc aobbodmgmmmo bomol 3qbsdsdnbow. do-
a3moma, 3983300009980 3obabl 089896 bLadz30MHML ©SIGM3gdmOlL 3omgddg Meg0sbmn
Bomal  gomgmgddo. Bomoo 3sbybabdggdmmdal B6gbo 03 dgdmbggzsdo asdmoygbgds,
mEgbsg 3obmboo o6 bymdgzMmmgdom gom35mabbabgdama o oMl 3sbyybabdggdemmdals
Lbgos Lobyg.

Levemoadgmo  3sbyybobdggdmmdol sMbo obos, GmMA3 3MgEomOL Yymagds 73,
ooomgye  dmgamglb  Batoanbmlb  dmambmgbs  daygbgdamo  bosbol GHmami  LEYmo
dmmmdom, sbgzg bobomob sbsdmanMgdadyg, gb Laby dmbobgMbgdgmoas 3HgLoGmMobom-
30b, @owasb dob dgmdemons, Dasbol LEMm FmEmemdom bsDPINEds ©d30LGHML 0
dmgomgl, Gmdgmbos 930bsmzab b 3dsmnbo Jmbgds ob gmmown bablbmgdo o743b.

bevmos@mmo 3obmbobdggdmmds ©aqds 3obmbom ob bgmdgiEmmgdoo oMedn
35035m0obB0bgdmm d9dmbgg39330.

2.3. Ladmgomogm 396mbB3gdmmmds 0(36mdL 3sLyybobdagdmmdol abgm babgl, Gm-
am@0305 bydboom@a 3obmbabdggdmmds. ngn g88mayqgbgds 3obmboom asbbsdmgHMmm d53-
0b39390d0. s bgmbg dg@&n sbogal, Foged sEOLEYMMbmm3sbn, 3oMa 3sbybl sgq90L 0d
Bosbobomgal, Gm3gmog dob Lbzsb dosygbs. 038 dgdmbggzsdo, BmEs o3 oMb sMs o543l
Lo 3doMnbo gmbgds ob dgdmbegama d0ygbgdmn basbol sbabsdmay@mgdmo, bLoadsMmazgmmb
Lodmgomagm 3megdbolb (dg8pgmddn — LL3) 994-5 dgbmob 3g-3 bsbomom ods@gdomo
3obmbobdggdmmds g30bEMgdsm 30l bomImIowagbemgdbs(s.

% 0b. sbgmaeesba B., 3omEgdnmgdomo badsGmoma, md., 1999, 65.
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3E3LOMEBM3zbms Bamdmdaaqgbrmgdal bndboanEo 3sbnbobdggdmmds abdmds nd
dgdmbzg3edn, GmEabsg dmbommgdn doombyzab LEMEBEM3Zs65d0L sboglh o6 aoymhbogdom
300 dog 3nygbgdmmo Bosbal sbsbsdreyMmgdmaw Lo 3dsmabo LabbEgdoa.

2.4. badmgomogm bLodsmmamdn domnsb bonbGgMgbme asdmayn@gds Mgamgbemo
3bod@on@mgdal Logomba. GmEgbsi LamdasMos Lbadmgsmagmbsodstmmmgdmogn 3sbabobdagod-
mmdolb Imnmmdal gobbodmgmody, hgdo sbGom, azgmwob 396 ogm3mom Hgamgbob
Logoobl. ogo 3sbybobdggdmmdal gsbbsznmEgdamo babgs, GmIgmoi Batdmodmds 0d
dgdmb3q39380, MmEgbsi 3obmbom ©s0dzgds gMmmoa 3omal 3obybobdagdemmds gmeyg 3ofal
dmddggdobomgal, g.0. Bosbob sbsdmem@gds brgds Lbgobo dMsmobasmgab.

dgbogmotg ob 3oMn, MHmIgmds(s aob(3d Jomnmygds, bafagdmmdl Mgamabol Me3mgdom
»3bobmEab” 56 03 30M0b B0dofmm, MMIgmdss ogemgdol dgbEmmagdobal dnsygbs bosbo
Lbgol, oa3Med o Mbs 0dbgl gomzemabbobgdmma dbmmme ol doMmds, Gm3 mz300mb
©535gd0b 303(393L o6 Bomogbos dsomgmmo bosbals Im3Eobo dmJdgwgds.”

2.5. (3bmgMgdsdo bdoMo azbzogds dgdmbggzgdn, Gmegbsi dmgomg magobo
39m©gdmmgdab gL gdal 530b6H7dL 3gbady 30Mb. 0 88 13obab 3bgmds o6 FgobiFmmes ob
MK gMmM3bo dgobEmmes ©o30LMgdymn Imgamamds, 35d0b agds Imgomal 3sbybab-
3390mmdals Lo gnmba. LEmEAgo 835bg dng3z0603658L LL3-0b 306-g 3bemo, GM3malb dobyco-
300(3 3mzomgd md30bo 3obmbogHo Bamdmaagbmabs s 03 3oMms ImJdgegdgdobomaal,
Mm3gmmaz 030 094qgbgdl  Logymmoe®m gomogdmmagdasms dgbobEmmgdmae, obgmngg dm-
Eammdoor bes sgmb 3sbyybo, Mmam@z Lagymefn dMsmgmo 3mddgEgdol EMmL. 5dab
dgdaa Imzomalb gmgds o43b, Mgatgbmmo dmmbmabs Bomygbmlb 03 30Mb, 30b0 dMsmacms(y
Bosbo  oas. Mgafgbol g@mgds as3moygbgds oMs domBm  LobgmdgMmmgdm  m-
®09MH0Mdgd3d0, 5839w ©gmad@ Mo 3abybobdagdemmdal eHmbs(s.

9369b0b Y@mgds g0dmaygbgds 03 dgdmbzgzeda(z, Mmss bogdg agedsb bmmostmen
3obybobdggdmmdabmab, g.0. 33493L bmmosMymo Imgamggdo. dmgamgl, AmIgmdss dgob-
s bomoo@mmo gomegdnmagds, 133mmbmazbol gamgds 543L ©obsMhgb dmgaomgoms
3030600 Bommms 30b608MMd0L  335mmdody, MmEmb magobo Boemal gs8mymagdom, oo
bgmdg 3O mmgdoc 56 396mboo bbgs Med o6 sl gomgamabbabgdyma (bL3-0b 473-g dqbo).

3. @gmogd@fa 33bybabdggdmmdabs s Labgmdg3Ommgdm
35Lybab3gagdmmdal msbsgsMmpmds

3.1, ©gmod@nco gomEgdymagdsbo Mganmomogds bbg-ob 992-9-1008-g5 dgbmgdoo,
bomm  3omEgdamgdol eMm3ggzom  gs3mbggmma  Dosbol  obsdmanmMgdaol  dmgzomgmds

BgbEMogagds bl g-ob 408-9-415-9 dqbmgdao.
LonbBgFgbmm bgedl Lbszombl Ladmgomadmbadstmmagdmaga 3sbybobdggdemmdols 53
Mo bobob gEmagmommdolb dgbobgd x@sbgo (3030mabEo . dmEMsbongfn. ngo 53sbmsb
53933069800 0demggs bod dgnmbgsl:
1) 96bgdmdL oy 96 3obbbgoggds o8 mea babob 3obybobdggdmmmdsl dmGal?
2) Bmgmos mobsgammds ©gmod@ncn 3sbnbalbdggdmmdabs ©s LabgmdgsEmmgdm
3obmbobdggdmmdal 3mJdgmgdal bggMmgdl dmEal?

7 ob. Mopauzsep JLXK., [paxnanckoe npapo ®parin, M., 1960, 464.
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3) 5033908 9 oMo aobbodmgEmmmo Jdggdabomzol babgmdgzmmadm 3abybabdagd-
mmdab 3ndnmo30s® ©gmod@ned 3obmbobdagdmmdoboeb?
aobbbgoggdom Lbgs gMaban (3030m0b@gdobogsb (dsgomomse 3mobommo*), o. dm-
obngfn 08 DML 0BosMgdL, Mm3 o6 dgadmgds gb ™o bobob 3sLybaldggdemmds
303503039Mm0 @ 3oL oMaMdgbGom Im3yszl Lagmobagmal Lobodstmmm 3Gsd@ogzs, MHm-
39ern(3 8330060@ 396obb3aggoL LobgmdggFamgdm gorregdnemgdelb dGmym RIGL3gzoL

dMdmgmo gemng@obogsb.
3.2. M 3603369mm3560 a5bbbgeggd9d00 LabgmdgzEmmgdm 3oLxbobdagdmmdabs o

amod&aem 3sbymbobdagdmmdal dmmab?

- bLobgmdgPmmgdm 3obbobdagdmmdol Bamdmdmdobamgals Lsjdsmabo o6 sMab
sbobadmonmadgmon bosbo sMBoMmmbDMBngmn  Jdgegdal wdymsmm dgmgao oymb, dabo
35m35m0obbB0bgds dgbodmgdgmo Mbrs oymb bgmdg3dmmgdal o@gdob 8m3gbGon. dbasgbo
653 of bgds gmoaddmo 3sbybabdagdemmdal MHML, MoEash ©snb@gmabgdnm 3amgdl
30l o6 5MLgdML sM3bsnGn Babobbomn dgosbbdgds;

- bLobgmdggPmmgdm 3sbbabdagdmmds dgodmads megz0s6 0dbglb  S50mgdaemo
3g00bbdgdom, @gmod@nmo 3sbnbabdggdmmdal ™ML 30 sbgmn Bgmebbdgds omdzgdgmos.
Lbg-ob 395-g Bgbemalb 39-2 396Gl obobow, ©omdzgdgmos Ibatgoms babsbbsmn
3g00bb3dgds Imgamal dngm asb6dbMsbo 8mddgmgdom gom@gdmmgdal @eMm3q30LoL bosbal
0b0DMonEgdobogsb Bobn gobmezobyygmgdal dgbobgd. ,as6BMobzabol Fbstgms babsbbsmo
3go0bbdgds 3abyybobdggdmmdabogsb aomazobygrmgdsdy domlb @obmob gomeadagmgdal
Loggmdggmb, s8LbgMgsb 03 Gobgmemdgdl, MedgEs3 3omEydamgdomn MOMogHNMs
39600900.“

= 030bomzol, MM 30MbL  ©sg30LOML  Lobgmdg3Pmmgdm  3sbmbabdggdemmds,
0 (30mgdgemns, babsbbo® oanbmgl dmgamal 80 3owob goszamgds; @gmod@nco
3obybobdggdmmdal ML 30 SLgomo Mol s (30mgdgmo o6 s6ab.

Bgdo sDE0m, 36 360l bagnmm, sbg godm3zzgomnmem enbndbmb dmgamal 80gM 3500l
3903(30mgds, MHmam@g Lobgmdg@nmgdm 3sbababdggdmmds, Gmdgmoai dgadmgds oMb
©5930LOML oMo BoMBM 3o00L goEa(30mgdabol, 9Medge bymdgiMmmgdal JgnbErmmy-
denmdobab, 56 bbgs bLoboo godmbs@mmo sfoggmmgabo dgbEmmgdabsb.

— 09 b0sbob 303ygbgdemal §8ggds 3gn303L Lobbmobbedsmommgdmngn ©sbsdsmmab
603693L, 35306 dogdol 3Gm(39Ld0 Ladmdomadm baMRgmmsb s 333300 dnc bobrsbIMmmdal
3000b ©gbs Bymgds; Lbgsggzemamss dpgmdatgmds, Mmogbacg baddyg gbgds babgmdg3Gmmgdm
3obybobdggdemmdals.

- Lobymdg3Mmgdm Dosbal gomobmgz0b930bol 3Mgo@mM8s Mbos ©ss3@gomb
dbmemme bgmdg 3 madol s6bgdmds. Imgamal baddgs ©ssd@303mb, Hm3 bgmdg3Emmgdals
3gnbEmadmmds 353mbggmmos gocgdg aomgdmgdgdom, Mmdgmoms dg33ms dmzamgl o6
dggdmm. Bmamt(g 933mdgb, Imgamy 003 ds dMsmgnmaE. 0@ n&n 3ommgdamgdgdal
Mmb, 3oModom, @sbsMmomgdnmo (3MgEoGmmMo) 3omEadymos osbadymommb dm3sbybol
domo. gb gobbbgeggds Lyb@ogds 0dom, Gm3 bsbgmdgzOmmadm 3obmbobdggdmmmdals
bzgmda, Omegbsi Logddg gbgds aobbadmagGMma g39cmzbyma Lobol Lodwsomadgdl,
369008mAL bmax g bogds 88303905, O™ Imgsemyg o6 dmJdggdos Mmamt(y 3oMan
dgMbg, bengnm dgmerg 3bMng, gmod@&mo 3sLybobdggdmmdabomgals 3obmbom @oagbaemns
dFogomagemn 36gbmdg30s.

¥ 58 §9M806006 ©5353806 530 g.5. Bengodaa Jg6adbagh, HmA s@LgdmM3L YaGm b 3sdmmdds s gb oMol
»bobgmdg3Emmgdm” s gmad@mEo 3obybobdggdmmdal 3mMbynEmgbsns. 88 dgdmbggzedn Loddg gbgds oMo
MdFsmmE g9Mmgdolb 08 mMa Lobolb 3sobabobdggdrmdabsb, oMsdge dmbamBgmal oMRg306L — Bomowgabml
Lo@hgmo Lobgmdg3Enmgdm 3omEgdamgdal oMmgg3oLmab s 3o3dnfgdao. (nggg, 464).

*©00©0 §Moban (3030m0bEG0, HmBgmag Immgabgmdos XIX bav306olb dmmmmbs s XX Lo 6ol obsbynbdo.

7Bmadg 6., badoBorggmmb bsdmdsmodm jmwmgdbolb 3m3gb@sma, Boaba 8g-3, »d.,2001, 391.
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- y39ms bamobbob dMsmo o6 g65300mdgdlb aom33gmm dgdmbzgzgdda Lobgem-
3930 madm  35Lybobdagdmmdal, bmmm  gmod&ma  3obababdggdmmdal s 30bEMgda-
Lomgal bsgdomabos dbydmdo dMamal s@bgdmda(s.

- obg3g 90b0dbs396, MM oBIMIMgdnmb o9 Medwgbndg 30638s Bosygbs bosbo,
bogddg a394690s Lmmopammm 3sbmbabdggdmmdobmeb, gb 35d0b, Hmegbsi Lobgmdg ;-
Bramgdm 3abybobdaqgdmmdol byggmmda bmmos@mnmao 3sbybobdggdmmds dbmmme 3obm-
600y gomgomalBabgdae d98mbgg39330 bogds.’

3.3. 3mMsbogMo, Mmmgbsi gbgds bgdmambadbmm mEma babolb 3obybobdggdmmmdsl
3ol bbgomdsl, s@oggmlb 58dmdlL Bosbal 30d3ygbgdgm Lydogd@gdbs s, dgbedsdabac,
B05b0b 9865bmeMgdgm 306gddg.

3obmbabdggdmmdal bydogd@gddg 235630 gdL ynMomgdsl Mmoz0lb BodMIM3dn &. bm-
0dg, ®mIgmo 90badbagl, Hm3 3sLybobdagdmmdal bydogddo ymzgmmgal LsdsGoremals
Lmdogd@ns, LadsMomalb ymgzgmo Lydogd@o 3o oMss 3obybobdggdmmdal Lyydagddo — gb
®530b909Mgds g5bLsgMPMgdom 3oMgoE 3mobogds Lobgmdg3Emmgdm ©s sMobobgmdg -
Gmgdm  3obyybobdagommdsdn.’? ngo ©3dmdL, GM3 3oL, GMIgmbor o3l MRmade-
MBoMnabmds, dogoRbgzo LadsMommal Lydogd@ow, bmem 8sb Jg3maa, Mo gb 3oMn bogds
4890mboMnsba, ngn 339 Badmazooands 3sbybabdagdmmdal Lmdogd@oma(s. §3goymbatasb
306l mogo dgbBgsl mbomn, 3sbyba sgmb bLogmme® J3gmgdedy. gb sdsbsboscmgdgmoas
godogmco doMobomgal, Mo 3ggbgds onFoomm 306b, — ogo gPoEOHMMme© bogds
Lodsmmmal bmdogd@ag o 3obyybobdggdmmdal byydagd@o(s.

bobgmdg 3O mmgdm 3sLbobdagdmmds g30bEMgds oMb, AHMIgmbeig og3L Gmamey
MRgdsmboMnsbmds, sbg3g Jdgnbscnsbmds. Bobssmdoga 3gd3mbazgzedan LobgmdgMmmgdm
MO0 gOHNMs 6 BaMImadmdmes, Momasb goMnggdal bsdwgommdal gMm-gMmn 30Mmdas
bgmdgd336gmo dbatolb 3gbamasbmds. g.0. Labgm3dgzMmadm 3sbbobdagdmmds do-
F0mdd© 930b6M7d5 Dosbalb 8ndygbgdgm dbamab.

a56Lbbga390mmo LyMomn BamImaznmaqds ©gmad@nma 3sbmbobdagdmmdol M.
amod&amo 3sbybobdagdmmds dgndmgds ©ag306HML 08 oMb, HMIgmbsi MInsmme
dmboboamgmds 56 dogymns bosbal doygbgdseda, dogmad bbgs baggmdszmadal (8gmzgsemynMgmdals
356930L  3omEadygmgds) as8m  39bmba  Foor ©30LEM9AL  DBosbol  SBBEeYMgdsL. SLgm
3930b39398L nngomabBobgdl LL3-0b 994-g, 995-4, 996-45 dxqbemado.

o3 dggbgds dgbmnmnmo Jdgmbsmnsbmdal 8dmbg 3069dL, 0bobo Lasdsmmal
Lmdogd@gdoi oM0sb s 3abybabdagdmmdalb Lndogd@gdo. dosGmamos, dosm doge do-
496930 Dasbob 565bmeyMgdabsl dgadmgds Bo68madgsl biydbowam@a 3sbybobdagdmmds,
30853 gb o6 (330l M350 B0dbnb 303ygbgdmals LadsMmmgdfng damdsmgmdsb.

3.4. 8mMsboogmo mez0b 6536mM3dn gobabomsglh @gmod@m@n 3sbxbobdagdmmdobs o
bobgmdg3Emmmgdm 3sbmbabdggdmmdal MYHMngMmEsdm 30gdnmadolb bed dgdmbagazsb.

bogom Bgbalb Bobgogom, LobgmdgzEmmgdm  3sbmbobdggdmmdal Bsm8mdmdals
boggmdggmos 8mgamal Bngf bamdgzMmmgdom bszobMo gomEadmmadol dgnbEmmgdmmds
ob sMoxgMmaobo dgbMymads. yzgmes Lbgs Labolb dMsmanmo 489090, oboss Rowgboemn
0ymb bgmdg3649mgdsbomob 393306dn, asbobomagds @gmoad@ewm. sbgma dgdmbggsgdos:

3) Ggbsdy 3omob oy Bowybocro J89wg8s, mmdgemary boendgimaengdob Jbsmy o omab.
m3G03mgb 398mbzg3990 8@bndbmyma dgbadg oMo 3393mnbgds bgmdg3Emmgdol edMmmazg30
3bomnl 03bs3mbobamgm. 8sgomoma, 8Yynzgmds ©s 38dyom3gmds oEal Bobynmdal
bgmdg 3O mmgds, BogMed godyoggmads bogma dn3yns dgbedg oMb, g.0. 3ob o6 Jgobyems
®530b0 39mEadmgds 0dab Bnbody, gobsis e33nMs Bogmal doyowgalb. o 3gLedg 3063
03ms dab dgbabgd, Hm3 gb bogma asdynwzgmb Mbws gomsgzs bLbzs 3oMabsmgzal, 85306 3ob

139500 Moparbzaep JLIK., @obob. 6536m80, 465-466.
"' Bmadg 3., JmbgdFngo 3sbmbabdagdmmds gomegdnmadams sMmggzobsmgal, »d., 1989, 21.
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Ronobs dMomgmman dmddgogds, Mmdgmai 0oL gmoddo. dobo zom@gdamgds oo3-
a30M39mo  3ynzgmobomzol  Bogmob  asms3gdalb  Igbobgd  aodmBobsmgmdl oMo

b9 3O mmgdowsb, 568 bosbal dnygbgdowasb;

3) bgendgmeemgdol dmbsboemolb 8oy Bowyboemo dmocngaero wogemog§amo JEwgds
dobodyg  Somomsb  Jodstomgdoom. gb 0dsl  603bsgb, MmI  bgmdgzGmmgdol dmbsboemyd
3MbBMa3gb@nl 606539 mogobo gomEgdnmgdol oMmazgzom, 88539 ©MML, Rso©obs
amod&aeo  Jdgwmgds 89Lsdg 3oGnl  Bodsfm, Mmdgmoai oM  Imbsbomgmdms  byem-
393609madsdo. dsasmoms®, LdGMebLIMMEBM 3MI3sb0ol Bnge 3adogMal go@ayzebabsl gb
339360 ©o0m3s. a3mmo daDogmal 393 3300M798L MRPmads oz BoMowgnbmb
LoGRgmo aosdygzebol dodoto, MmBgmass 3gMm BgobEmmms ma30bo 3omEydamgds s 396
DbONb39mym 83 bazMob  qLogMombmgds. 985375 ©@MML, goMEs(33mamol  Sbemdmagdl,
Mm3mgdoz 398330009900 o6 56056, Jogcod 83 306l gaMs(33omgdom dosaso bosbo,
3gydmnsm Imombmgmb 8nygbgdmmoa basbal s6sbmom@gds.

3) @90 G0, Bmdgmaz hsownbs bgmdg3mmadol gHmds 8mbsbomgd 3gmeal dndsto.
y39ms dGsmgmmo §390ads, Mm3gmoas hogbomoas bgmdgdmmgdal gMmn dmbsbamal 3og®
dgmeg dmbsbomolb B0bsdg o oF oMal  s393d0Mgdgma  bymdgz@mgdal  dgubea-
mgdmmdsbmsb ob sMoggMHmzab Fgbemadabmseb — gobobamgds Mmam(s gmngddo. sbgmo
dmddggds 3godmgds Imbrglb bgmdgdmmgdol ogdol 3Mmzgbdn, bymadgzMmagdoom
30boggdmmo xmgdal dmEmE oo ao8myqbgdabslb o o.d.

3God@ogmmoe domdg 860d36gmmzsbos @gmod@ncn ©s LabgmdgzMmmgdm 3o-
Lybobdggdmmdal go8ogsbol Logombo, Gowash gMmn ©s 0go3g J8ggds Bgndemgds
80g0Bboma Bmam(3 @Imed@er, sLgag babymdg G umdem gomeydymgdob RIGEFIFIR-

gmE0gmoE sbgmn gs80x3bs 3OMdmgdal o6 sMab. amFoonm mo@gHednEmsedo
sdbom3swss 30Rbgmmon ab, H™MI o9y bosbo EsEas gomEgdnmgdol JgnbEmmgdmmdal b
M0%9MmM3560 dgbMmmadolb dgmgasm, 35306 Lobgbgs Labgmadg 3@ mmgdm 3sbbabdagdmmds;
09 bosbo Bamdmadgs abgomo J89009d0b dgogasw, Mm3gmai 96 oMol 393306 gd4mo
bgmdg 3O mmgdobmab, 35306 ©agds @gmod@amo 3abybobdagdmmds. doacod 3Meg@niedo
1398 gbbomap Moo asbomzzgzns, gbs o ob JoBombsbobssmdogam J85mwgds ©o-
39380698 mmos o oMs  bgmdgzemadol  dgbEmmgdsbmab. dsgsmomom, gosdowgal
bgmdg3Emmgdol MHmL 83 bazMabomgal basbob 3nygbgdals dgdmbggse.

bobgmdg 3O MEgdm s gmod@nen 3sLmbabdagdmmdgdol MBmogHmncmsbsgstmomdal
356 33930L5L 8603369mm3z560 3EMImgdss Boma 3MIMmaznal bosgombalb goMzzgss. Dgdmom
1339 90360867, Mm3 DmgngFma 938mE0 Y@dm LbmEsewm 800Rbg3L ,3m3mmas00b® basgmo
353m0y4qgbmb &9M3nbo ,3mb3mEgb30s“. 8y 39mbb3gdo 53 ¢ 3565L36gmMs BmbaDdEMYdSL ndals
a0dm, Mm3  3ndnmoios anmobbdmdl mMoagg Labob 3sobybaldggdmmdal gogHmnsbgdsl,
®338myMsl, Moz o6 Jggbedadgds 3mbiGgdme Lodonsl, Msdgon of brgds ofs dsmo
3590006935, 303900 gMo-gMmmn bobal 3obmbabdggdmmdal dgMmhgze; ©30@m38 30sbo
046gds avdmgoygbmo B gfMdobo ,,3mb3Mgbzns”. sbms asbzobommor 3BMdmgdal sMbo:
489009358, ®m3geng 96 o0l Imgemob 8bM0Esb magabo Lobgmdg 3G mmgdm 3omEgdamgdals
oMM3939, dgodmgds asdmabzoml dbmmme ©gmad@nmo 3sbmbobdagdmmds. dsamed v939
Mbs 506036mb LaBobssmBogam(z, Moz 080, 3sdmaba@gds, Hm3 3MgEnGmMb, MmBgmba(s
odab 3698 gbbogdo  3MbGME396@ 0L  Fndomor  gomEadymgdol  IgubEmmgdmmdals  ob
sBoxgMmzabo  gbeymadol  aodm, dgmdmos  Bmombmazmb 88 3MbGMe3gbBobamzgals
bobgmdg 3O mmgdm 96 gmad@ Mo 3sbnbalbdggdmmdal ©s30bEMgds. 3MgLoGmMa Lszombl
3505694398L 080b dabgmzom, oy E@Igmo bLobol 3oLmbabdggdmmdss Babmgalb wgE™
dobomgdo. Bogomoma, 9Jodmsb ©a@gdnmo bgmdgmnmgdal Lagmdggmby 3s(30968L
ELbMEMOE gom3gmms M3gMa(30s, MMIgmday 358mab30s 98 93560L36gmal Bamdstgmdals
a5m0Mgbgds. absMamadyml dgmdmos, babsdsmomml dadsmomb  LamRgmoom  Labgem-
393609madm 3obmbabdggdmmdal 56 @gmoad@uco 3sbnbabdggdmmdal dgbsbgd;
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JoGom  anfoonm oG gme@nMmsdn domomgdamoas, MHmI  bLogmbmoabs o
®o63O N gmmdol gmgds 500530560L SdLMEYG M0 YRMgdgdos, MMIgmmas N30MsGgbmds
5300 MgmdG o B d5dmeb dodsmmgdom. 3308m3 Jomo (335 S Dasbolb sbsdmom@gds
b 309m@gds  gmod@nto  3sbybobdggdmmdol bmMdgdom, obosi  YHMogHmmdal
bgmdg3emmgds gomb bogmdgmaewm. 3bsbmo  Labsdsmmm 3Mad@ngs Mmame byzg@b
5bndbnym bogombl: bGsznmbsmbs s 35309680 dmeinb wonm bsdywarznbm dmdbsbamgdol
bocrdgimmemgds. 35(3096@L a0 3goms M8gbndg m3gMsns, Mmdgmms dgogasw 3ol
®563Mmgmmds 360336gmmzbo ggMys, ozoMmas dMmal Mbotn s gobs abzsmoao.
ymzgmogg gb aobes Logmdzgmo 080bs, Gm3 353096@L LomBgmoo BngdsGms  Lobo-
donmmbamgal. ogn cobmgs do@gMmosmy@o s ImEomuma Dosbol sbsbdmonEmgdsb.
bommdm babsdsmmmmlb 3mmgaons Logdob gobbomgobsl sgy®mbm LL3-ob 1007-5 dqbmb,
3ol dgbodsdabo, ,LodgEn30bm ebgLadymadsdo B3mEMbommdabsl oMal xobIMMg-
mmdobomngab doygbgdmmo Dasbo s65bmonGmgds LogMmm Logydzmadoom. bosbals 8ndygbg-
dgmmo meg30bamegds 3obxbobdagdmmdabagsh, o9 o83 30(390L, BM3 Dasbol samdsdn
3ol dGon o6 dogndegab.”

Lobodamomm 3megansd 800Rbns, M3 bosbo Bnygbgdymoas dm3abybol dotorembo-
Bobosmdmgam  dmJdgmgdom, domombobabssmdmgam  dmJdgmadsbs s  bosbl  dmeab
06bgdmdL 30bgbmdMngn 3933060 s ImM3sbnbgd esMmgns 33MMbommdal smosfmgdamo
Lodgmn(30bm LEbEIMEGgd0, Moboi dm3yss 35(3096@0L KobIMMgEmmdals 8603369mm3560
a5m0Mgbgds. goMEs 3mbodbymabs, LobsdsGmmm gmmgansd dooBbos, Gm3 Im3sbybgl
dmbomBgmal LabaMagdmme Mbws ©og30LMML s@embgdmoago babosmal basbolb sbsbdrmoen-
9053, ob Logyd3zgmbsi odmgzs LL3-oL 413-5 Bgbemal 3gmeg bsBoemn, GmBemals
0565bBoa3 Lbgmmal ©abnsbgdals 3 3mbzMg@mm 3gdmbizgzedn, dmbamRgmagl dgmdmos
dmobmgmlb  sbadbmom@gds  sModmbadMoga  bosbabomgzgobsz. dgdmamd  LobodsEmmmb
3mmga00b 3og@ asdm@obomo gssby3zg@nmgds Lo gobsiom Baboo gosboBogms Im3sbimbgd
(LES(EOMBIMBS). Logobazom abbBOb(300lL aobRnbgdals LadmEogszom bsBomdo bsmgzsedos:
»30EM3m0s, Lamemdm LabsdoFmmmd Jogmoms badmdomsgm 3meqdbob 7007-9 dxbemy,
mmdgemoy  @ICPOYETH  3orr@gdaeng8gdl  o65bmnggdL  (bobaslbds  s3@mMMaboes), FogMsd
0bndbmymo BmM3s 0:m35mabbnbgdl Bomomgdymo asfgdmgdgdol 5MLdmdsL. o3 dg3-
obgg30da Imbomhgmol dmmbmabol badsMmmgdcmngn bagmdggmos badmdsmasdm ymmgfbob
394-9 drmberob Somzgemo bsbocro, Gowgob dbomggdlb dmmol smbgdmdos bobgends imaengdm
DH009HNMBs. 33mEqdnmadol eMm3q30Lomzgal 8b Mo gMmaboo dgbMmmgdabsl ©agds
bodmgomodm 3abyybobdaqgdmmds. 98 bm@m3al bogmdzgmdy gomEgdmmadol sM@3g30Lab
3609g0&m@L dgmdmos dmambmgmb 8d0c 3sdmBggmmo Dnobal sbsbmonEgds (ab. bogdg Ne ob
33-406-05, 13 s36nemn, 2005 6.).

Bmam (s 3bgooegom, o8 baddal aobbammgaliol bamemdm Lobsdsmomemmad abgmddmgabgemes
LL3-0b 1007-g Bybmom, bmem Dgbsgbo LobsdsMommb doms@ed of396@0 asszgms LL3-ab
394-9 3gbmol 3oMggm 6560mDy.

5L 3365

09335600, (39mbobo@ o6 dgodmgds 0dob mgds, Hm3 LabgmadgzMmadm s ©gEo-
J&c0 3obnbobdggdmmdal bmdgdal 3993ma300bL (3Mb3YMgb(300L) @MML godmaygbgds gb
1 3obob3bgmo. smdom, MBE™M 13060 0469ds 50bndbmb, HM3 Loddob gosbyszg@e dmbrgds
3Mb63M9@ Mmoo Logozoolb dgbodadobsw o gb, dofomswse, brgds 3Hgoogmmal ob-
&9Mgbgdals gomgamalbbabgdoom.
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MZIA DUNDUA
Assistant Professor, TSU, the Faculty of Law

CORRELATION BETWEEN TORT AND CONTRACTUAL LIABILITIES
(Short Summary)

The legal liability arises in the case of breach of a law. The civil liability is one of the types of legal
liability. The difference is made between contractual and non-contractual liabilities. The
contractual liability arises when a party to an agreement fails to fulfil the obligation assumed under
a contract, whilst non-contractual liability originates when a perpetrator, through performing some
action, causes damage to a person with whom he had no contractual relationships.

Practically, it is very important to delimit between tort and contractual liabilities, insofar as one and
the same action can be regarded as both a tort and breach of a contractual obligation.

Theoretically, there is no problem in making such a delimitation. However, in practice, in most
cases it is difficult to determine whether or not an unlawful action is related to the fulfilment of an
obligation. For example: inflicting damage to a passenger during the conveyance thercof; or
incorrect surgery performed on the basis of an agreement made with a doctor, which resulted in the
deterioration of the health status of a patient.

It is impossible to explicitly assert that in the case of cumulation (competition) of the provisions on
contractual and tort liabilities, the latter should apply. Presumably, it would have been more
reasonable to say that the situation is to be resolved on a case-by-case basis, with due consideration
of specific circumstances and, mainly, in favour of a creditor.
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dgbsgoma

3MBLGOGM(00L, Bmamds bobgmdBogmb Nbgbsgbo 396mbabs o LodsMomgdMagn
Lobgmdbogmb  s¢yomgdgmo  3mMI3mMbgb@nl, ©o(33d bbgowabbgs ablbEGoGm@abs ©s 3Gm-
390960l 39339mdom  bm30gmegds.’ dom dmol  dofomowo  LogmbbEodmom  3mb-
&OMEos. d93mbgg3000 o6 oMal, MM 3mbLE G (oNMLITsMNEgdHng ™o gFs@nfodn dg-
19 Loygby  39Mmedgb@omnddolb  ©od330060980L, bmem  39-20 Lo gmbLEoGnom
3MBGBMmol g3mdow 5ol 3oRbgymn.?

Lo gMBLEGOG MM FMbGHMmAL gobbmM(309mgdal Bmgdsdmbomgdoo Lbgswsbbgs
mE3obms segmMzomn, m9d(3d aobbs 3mmmgdmma BHmma 83 bogdnsbmdadn Lo 3mbLE oG om
LobodaMommgdl s30bM0sm. 356 3gmbgbo M3moEs, GM3 sMs3mbLE NG 598 gdab
Sbmmamgdol gbgzns, MmamE(y 3oMmadgb@obash, sbggg bgdobdogmn Lbgs Labgmdbogm
bamobyagzmgdobasb, gobzomigzgdm o admznwgdgm mMgsbmb vmbos 3Jmbogl. sbgma
mMasbm, dobo sbFom, dgodmgdmes  ymgomoym  bagmbbGodiom  LobsdsMormm b
&M0dbomn, o6 3gobabobodsmommm mEMaobm, Mmdgmoai ©o3madmgdd&gdymo 0dbgdmes
30339896860 ©o (36mdoemo 0uob@gdabogsh.? LBmmgw 8333060 b3gEnsmobgdmo M-
356m — LagMBLEG NG (30M babsdsMmmm dgoddbs s MmJdal (358980 Bgmoas b z0mbagdl
bogdotoggmmao.

Lo gmMbLE OGN EOM b0l 360d369mmdsdg LadsMmmgdfmangan Lobgmdbogml 3dg-
693mmd5d0 86304 0bg 3MEGO PN JoPmm oMo mo@gMoNMadn.* Jombgoogow
530bs, ¢bos 8m3b0dbmm, Mm3 bogdstmggmmadn bszmbb@ogisom 3mbEHmMEmmsb ©s393-
dotMgdgema 3Mogamn 3Mmdmgds@ma bszombo 86 LagMmme, o6 bamsbsme o oMol godm 3-
gmgaemo. gL bogoGmggmmb  bLogmbb@oGmiom bobsdstmmmlb oghmdgdo mgmgdsdm-
boegdnsb® 08 MRBMgdsdmbomadsbog gbgds, Gmdgmoaz Bobsdwgdsyg LGs@nob asbbomgals

' Droit constitutionnel, Eric Oliva, 5° edition, 2006, 39; ynexenko H0.JI., O moHsTHH «IpaBOBasi OXpaHa KOHCTUTYLIHN,
TlocymapctBo u mpaBo, Ne7, 2002, 11; Oscensin XK.U., CyneOHblli KOHCTUTYIIMOHHBIH KOHTPOJb B 3apyO€XKHBIX CTpaHaX:
MpaBOBasi 3alKTa KOHCTUTYLMH, PocToB-Ha-0HY, 1992, 42.

2 Marcou J., Justice constitutionnelle et systémes politiques. Presse Universitaires de Grenoble, 1997, 5; Rousseau D., La justice
constitutionnelle en Europe, 3-e éd., 1998, 9.

3 Kelzen H., La garantie juridictionnelle de la Constitution // Revue du droit public et politique en France et a I’ étranger, P.,
1928, nr. 2, 198.

* Bmadyg 3., LogmBLEEG M JMBEFHM®mO ©s CoMgdnmadsms BgbFngo LodsGmggmmdn, 0d., 2007; ©gdg@msdgomo o.,
LogmbLB G MM LobadsMomm JMBLEGNGMENH NBEgdsms ©o(330L 33MSBE)NS, 3. ,93B0sbn @S 3MBLE G0, 4,
2000, 202-207; 3960dg ™., 3mbbE0dm(300L @a(330L aobmbgmo 3565680, ¥. 030560 S 3MBLE NG 30", 4, 2001, 9-13.

> bagommggmmb Lo gmbbGodmam Lobsdsmomm 11 asbbbgeggdgma bLabob Mgmgdsdmbammgdom ofab seagmGgaemo.
Lodomggmmb  3mbLGoG 300 v@agbL LogmbLbGogmiom bobsdstmmmb 3m33g@gb30ol dognm3zbgdam NBmgdsdm-
Loengdoms Bbbsol s 0dogmmumosn 3sbbsdmzMagh, Hm3 LozmbLEadMam Lobsdstommm ,obmMz0gmgdl Ladotom-
39emmb 3mbbGodmnom o mEmasbamo 3956mbom goblodmgmmm bbgs mamgdedmborgdgdl” (89-g dxbemal 1-gma Bo-
Boemal ,D” J393964@0). 9ggsb gs3m3mnbatg, LodsMmggmmb bs3mBLEnEmom LobsdsMommmb 3m339@ 96300 3sbL-
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bogobns, 39Mdm@ 30, Lojomzgmmb 3mbLE 0G0l 89-5 8mbeals 1-mo 39b6dE0b ,o“ J39-
3mbd@non gobbodmgtnm MPmgdsdmbomgdsb, Gm3mab goMamagdda bsgmbb@odyom
bobsedomommm s3LE MG’ bmMmom 3MbGHMML sbmE(309mgdL.

MBos 50bndbmb, Hm3 docmnmgdymo MYRmgdsdmbomadol Mgomodsznom bszmbLE -
&Eom bobsdsmormmb dgydmos, 360d36gmmzgsebo Bgmoamo dgo@ebmb MHmami 3mbLEo-
&(300L Hbgbsgbmdals, sbggg bgmabyRmydol 6B gdal 3MBLE G EING 3G0b3039dal
DbBOM639mympal bogdgda. Loagomggmmb 3mbLbEad 00l 89-g dgbmol 1-mma boboeal 0"
9393964800  gomgamabbobgdymo  NRmgdsdmbomgdol  gaMamgddo  LogmbLEGGM M
Lobsdsmombawdn dadsfmmgal Ngmgdsdmbomgdom s@dsbMmgdgmo s Ls3obMbILgdemm
bgmobygmgdal BomdImdsmagbgmn dgbsedsdaobo Lmdogd@gdo Lafggdmmdgb. SdLEGMsJEmo
3Mb@OMma  bgmobygmgdalb Mmoo ML BomB8mBoagbgmlb  ymzgmomgol odmgslb  bo-
3momgdsl, dmaombmgmb bgmabagmagdol 3gmeg I@mb Bomdmdsanbymo mGasbmb 8ogm
doemgdama bm@m3sGommo o590l oMo 3mbbGadyonco (36mds. ymggmogg gb 3o, (3bowos,
bgmabagmgdob ©sbsbamgdal 89dobnDdddn  YEHMogEmdgzo3900bs s  goBmbsbEmmgdals
360d369mm356 MMl sbEmmgdb. ymzgmogzg gb, Rzqgbo sBMoom, asbbsbomaggmo bszombals
3J&ommdabes s 3603369emmdsdg doymnmgdl.

l. 53LG M3 @ Yma bmMon 3mbGMmmmab mdngd@gdo

bm@mdoGonmo  od&qdob  3mbLGGNEINOMdIdg bmaswa  3MbGEMma  Fbmgmomb
dmogoma Labgmdbogmlb LagmbBLEGGNEm LabsdsGmmmlb ¢dbndgbgmmgabgbo Gubiznss,
3ol gobbmM309mgdobab 9 dEHMb3gmymegamas 3mbLEGM300b, Hmame(s dofMomaeo 3o-
bmbals, 9Dgbogbmds. abGmMogmow 3mbLEGM NG JoMomdbsgmadol asbbmE(3ngmgds
LEMMgE 3oMMe3g6@ 0L 8ogM Bomgdyma 3obmbgdal 3mBLENGMEINOMSL dgdmbdgdsbmsb
560l 3933069540,

bogdoMoggmmb 3mbbEo@ ool 89-g dqbmoal 1-cma 396480l ,o° J393964E&0b mobob-
3o, bogdommzggmmlb  LogmbLGa@mEom LobsdsGmmm ,0098L assbyzg@omgdgdl  3mb-
LEOGN(3LMSB, 3MBLEG NG Fgosbbdgdal, 3obmbal, 3MgbagbGL, dmsegmmdal,
o3babgmal 93@mMbm3nn@mn Mgbdndmozobs s sgaMal 38mMbmdoy@a Mgbdndemnzal by-
mabagmgdob gdscmmaglb mMasbmos bm@mdsdogma od@&qdol dgbedsdabmdal bszombgdbg®.

Logmbb@o@nom bLobadsmmmb gl HRmgdsdmbomgds 30g3 YRO™ gM(EMmE SM0b
Bo3meggbomo ,Logdsmmggmmb Lo 3mbLGoG(30m babodsmmmb dgbabgd® mmasbymo 306mbals
39-19 3gbemab 1-mo 39b64@ab 0 J393967&0m. 39MdmE, 50bndbymn Mm@l Msbobdow,
LagMBLENGM(30M babadsMmem Mg gdsdmbamos, aobabommb s 3osbyzo@mb: Losmggmmb
3mbLE &M (3056 3MbLEGM(3MM0 Fgosebbdgdal, bLagdsmgzgmmb 306mbgdab, badsGmzgmmmb
3oMmadgb@ ol bmMds@ngmo ©oaqbomadgdal, bademzgmmb 36gbawgb@nL, Lajetmggmmlb
3:00360md0b, 3365BgM0Ls s sl 53@&mMbmMInnEn MgL3ndmn3gdol bgmabeamadal ¢MBsmmal
mEgobmms bm@m3sGommo 9@ gdab dgbodadabmdab, sgmgmgg Logdsmzggmmb Lo 3obmbdwgdemm
0d@gdobs s Logsmmggmmb 3oMmsedgb@nl aaqbamagdgdals Bnmgdal/asdm(3930b, bymdmbBy-
&0b, 35dm7g39y6900Ls 8 53mMJ3ggd0b dgbadsdabmdal bsombgda.

SDMgEMmns Bmgmés 3mbLE NG (3000, dbg3g »boJsMMZggmMb Lo 3MBLE NG M0M LobsdsFMommmlb Fqbabgd” mMasbyma
39b6mboon.  396dm, LagoMoggmmb  3mbLEGEM(Ensdn  LagmbbGogmEom bLobsdsGmmmlb 7 mgmgdsdmbommgdadgs
30000 gdmo, mMasbyma 396mba 3o 53 bybbal Jogs 4 NBmgdsdmbamgdom 3obsgM(3mdb.

6 23LEMdJG Mo 3MbGFmmmo 360l Lo gmbbBoGzom gMbGMMmMmAL Gm@Is, MmMBmalb EAHMLL(3 bygomba 3obmbals 56
bbgs BMBs@amemn 990l 3mbLE G (300L bm@m3gdmab Fgbadsdabmdal Jgbsbgd ggds abg, Hm3 dob 3933060 &
5943L BmBgmndg Bodmgnm @o35Lmsb b 3mb 3G g@mm ao6g8mgdgdmab.
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08 nmgdsdmbomgdsl L gmbLEoGmEom Lobsdsmmm dgdwamdn (Mgd3mgbommo)
dLGMOJBMmo  3MbGEMmal  gm@m3om  sbmE(309mgdl.  985Lmsb, bgImInmamgdamo
6®3930L  Loggdggmbdg Jqbadmgdgmos Gmamz s@gMose®o,” sbggg BmEGIomea®
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1. 35@9gMmasmaMma 3mbGMmmalb mdagd@gda

Lo gMbBLEGOG MM FMBGOMML ©od3930gdsMgdymo bem@ds@oymn od@&gdol dm3y-
mmdolb 035mbabdMabom, gobobbzez9d96 MboggMbama@ ©s dgdbonnm LszmbLGoGnEm
3MBGBMmL.” 30639m Jgdcbggze80 LogmbLbGodmom JmbGGHMmL 9439809856Mgds 69dob-
dogFn bn@3s@ommo od@n, boemm 3gmeg 398mbgg3edn, 3mbGEmmMmL 9d399mgds6gdosb dbm-
mmE  396mbdgdmmdomn dNLGs gsbbadmgmnma bm@m3soma of@&qda. 83 m3zombsb-
0boom, gobbobomggmo MRmgdsdmbomagdol GoMamagddn, bojoGmggmmb bszmbbGodyyom
Lobodamommb dogf asbbm@zngmgdoa bLogmbbEoGnom 3MbEOmmo dgdbrymymo bo-
Losmnbos, MaEash 3mbLEGaGEns BYLbGs 3obbodmgMmagh 0d bm@mBsonm sf@ms bybbasb,
Mm3mgdaz 9833960 3mbGEMmob mdogd@n dgodmgds asbmgl. 39Mdme 30, LajoGmggemmb
3MbLGGM 0ol 89-g bl 1-mo 396480b o J39306E0b Mebobdsow, LsgmbLEodmom
3M6@OMmab mdngd@n dgadmgds gobragb: 3mbLEGMEINYMo gosbbdgds, 396mba, 3Mg-
Boyb@nb, 3:s36mdals, 5g3bsbgmal 538 mbm3oyMo Mgbdndmnznbs @s sgomal s3@mbm3ann
gL3mdmngol bgmobyymagdol dommgl mMasbmms bmMdsGonmo od@gdo. mMasbymo
396mbal 39-19 3qbemall 1-mmo 39bd@0b ,0° 439306@0 98 Rsdmbomgaml Ladomggmmmb
3oMmadgb@ol bm@mdsGommo owagbomgdgdoo gobogMmdlb. gobzobommoe  mommgmmao
domgsbo:

1) LadoMmzgmmb 306mbB3gdemmds mbLbEadmz0mmn d9omsbbdgdnl ghmswgto dq3-
0b3935L 0035m0bB0bgdL. 39Mdme, LadsMomggmmb 3mbLEo@Eool 3g-9 3ybemol 1-gmo
3964&0b mobsbdo, LogsMmggmmb Lobgmdbogmbs s LojoMmggmmb Ladmadnmm s3@m-
39B3NG0  BoMmnmIsoEgdmymo g3mgbool MEmagBomds gobobabmzMgds 3mbLEEG-
309960 dgosbbdgdom. 33 bmm3ob dgbedsdabaw, 3mbLE G0N dgmebbdgds wsnwm 2002
Bemol 14 mg@madgmb;'

2) 399mgan bm@3sGoyymo 8@, MmIgmdg aobbabomggm dgdmbggzedn bsgmb-
LEOGEOM FMBBEMEMOL gobbmM(3ngmagdss dgbodmgdgma, 50l jobmbo. Jotmyma badsm-
ool bogMsgdo 3obmba Lada babol dgodmagds aymb: 3MbLEEEGMEOYMO, MEabYmo s .b.
»P39MmgdM0g0 . o3 3MBLEOGN(E0S S (3 LLOJsBMZgmmb Lo 3MbLE G MM Labodem-
ommb dgbsbgd® mMasbymo 3obmba o6 sdLEGYdYE, 3MbiMgG MM Mmdgm domgsbdy
dgodmgds a93M(39mEab LdgmMBLEG NG MM Lobsdsmmmmb anmaboodsos. gMma Jgbgmzom,
dgodmgds gog0dmm, Gm3 Lo 3mbLbEoG MM 3MbGMmMmal mdngd@o Lbadogg Lobals 30bmba
dgodmgds aobglb. o9dss, hzgbn sDEM0m, gb sbg o6 sfab.

60dobmdmngns, Hm3 Lsgombo 0dab dgbobgd, oy Gm3gmo Lobal 396mbbg dgadmads

Lo gmMbLEOGMEOM FMBGEMEal aogf3gmgds, sd@memMos babmgsmasmgmolb bLobgmdbo-

7 Bo@gnacmmns bagmbbBodmom gmbGHmema, Bmmgbas, 3mBLENGM(E0LMSL Jgbadsdaobmdal Laewagbal 8nbbam,
8mB80gds 535 0 08 580l 6 (30m3gmmo 8abo hdmmgdol Jobssmbo.

§ gmOdsemgos LogmbLBoG YoM JMbGMMmO, Mmegbsi ImBIwgds 3MBLENGYEIYM0 BmEMBgdom ©o©agbommo
Bm@m3sGomma 580l asbbormgabs s Bomgdabasmzgal memagbomo 3Gm 39 nGmo bgbgdab mssze.

’ CpaBHUTENBbHOE KOHCTUTYIMOHHOE 1paBo, OTB. pea. Yupkun B.E., M., 2002, 108.

" bogoBmggmmb b 3o6mb68mgdam 8a(36g, 108, 2002, 954-5 8bmo..
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3M6LEGOB NN FoMmm3bagMmgdol mMasbmb dogM o3 3obmbol 3MBLE NG (0YHMbAb

3dgdmb3gdal Logyydggmoa. dsgsmomem, Obgomalb 3mbLEaG(E0s saqbl, HGmd 3mbLE-
&Eoob T-mo, 39-2 o 33-9 93930L ©gdMmadgdo o6 dgadmgds aobwalb gosbobygal
Logobo. 59gob g98mBEnbaty, o ©39d39dm, M3 Ld396mMB3gdmm mMasbm Bonrmgdl
396mbl, Gm3gmoa (33emomgdgdl 3g089bL domnmgdmmo me3980b ©adMmgdqddn, sbgon
396mbo Jgadmagds asboBogBgl LogmbbEodmom Lobodsmmmmdn;' dbaogh dmbabGgdsL
a0dmm 3oL 3. dogmaogzmgas. dobo sbFom, sboma 3mbBLENGNEINE0 bmMds, GHmIgmacs
06393L  3MBLEG NG (300L dMabm3zbgdl, dgbodmgdgmos aoboglb LsgmbLGadyiom  3mb-
GOmalb mdngd@n. dsgsmoms, aqgMmdsbool dofMomswn 3obmbols 79-g dnbemals 89-3 346480
36domagh doMomomn 3obmbol dgzzmolb 03 Losgombmeb dodstmgdom, Gmdgmoai gbgds
396mb3gdmmdada 30bgdol 3mbsbomgmdol 3G06(303L. odgwsb g3odm3abamyg, o) doMomaw
396mbdn dg@sbamo (33mamgds Bobssmdogamdmago ngbgds 93 3b(3030bs, s3@™MEM0L sdMom,
030 39bodmgdgmoas (36mdom 0d69L oMo 3MbLEG0GM(30Gow.

3530460mdm, bgdmdomomgdaymn 3mbabdMmgdgdo ygumowbamgdas, omboscs, ndaob gomges-
mobbabgdom, HMI 53850 3oMmdd96E0b edxmdbgdgma bgmabygmgdol 398broggmn
©qdmgdgda 3Mszomo babgmdBogmb  3mBLEGM0sdn sMLgdmdL. Jsgsmomom: badgm-
dbgomab 3mbLbEadonb 110-g 3nbmol 1-mmo 3496780l 0sbsbdsw, o6 dgadmgds 3mbLE G-
300b 08 Egdymadosms go@sbnbgzs, MMImgday 83sMmzggmmdal gmMmIsm asbbsdmgMmsggb
Lo3oMMsdgbGMm GgL3ndmool;'? LogMsebagonl mbBLEOEM300L 89-9 Fymbmol csbsbla,
33560 39mmdob GgL3ndmo Mo GmEGIs o6 dg0dmgds 0ymb assbobggol Logsbo;' n@omoals
Lo 3MBLE NG LabadsMmnmmlb gMm-gehom gosbyzg@omgdsdn sbadbmmaos, Mm3 n@Gowmaal
3MbLGoGME0s dgaiegh dmas 3M0b(30398L, MmIgmos dgagms o6 goddgds, dsmo
s@bgdomon 860d369mmmdo@sb a3odm3nbsamyg, o dgadmgds 3mbLEGNE(00L gosbobygal
dgbobgd 396mbBoma(s. 83 dgdmbgzgzgdda baydamas s JoM@m 03 3M0b(30396Dy, GMIgmms go-
obnbggs o6 dgadmads megee 3MbLEEGM00L bmMBgdosb 3sdmdmnbsmyg (33smmggmmdals
9L3Mdmo g0 m@Is), 30389 03 3Mb30393dg 5, HMImgdas Fgbadmms, 30MHE30H o6
sbabyyms 3mbbEod300L &gdLGdn, BogMed Mmagzaba dobsstmbom 3mbLE NG (300L bogndzgmda
56bgdm M3smmalb o gdnmgdgdl 30g3mm369306.'°

356Lsbomggm Lszombmeb ©s393d0Mgdom, anfoonm modqgMms@nmado aobbbgssyg-
o 3mbobEYdgda3 9MbgdmMAL. Bogsmoaoma: 8. Bn@ozmazn 50badbagl, Hm3 3oMmmadgb@al
d0gf domgdama 3obmbgda 3mbBLENEGM(300dn ©335Bgdgdabs s (33momgdgdal dg@sbab
dgbobgd o6 dgodmgds dgdamdo (Mgd3mgbomea) bagmbbGodyom 3mb@Mmmmal bagsbn gob-
©qb. ©e3gbsesy o3 39bmbgdom (33momgdgdo dgwolb  3MmBLENEY(300d0, ababo  3mb-

1 ©obob. Bystm: CpaBHHTEIbHOE KOHCTUTYIHOHHOE 11paBo, 110.

'2 KoneruTyHnoHHOE (TOCY1apCTBEHHOE) IIPABO 3aPyOeiKHBIX ctpaH, otB. pen. Ctpamyn B.A., T. 2, M., 1995, 326.

1 LodmgzeMasmgmal d394b9dab 3mBLENEM(30gd0, Bsbama I, 3sbmbabdgqdgmo Mgwmed@mo gmbsdgoma 3., »d.,
2005, 558.

1 0dgg, 605.

* Bpukcos B.B., Koncrurymuonnsii Cyz Pocciu i 3aKOHBI 0 KOHCTHTYIHOHHBIX [OMPaBKaX, AKaJICMHUUCCKHI FOPHINCCKHiT
skypHai, Ne4 (6), (Oxrs0pb-/lexadps), 2001.
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LEOB (0L Jgdsaqbgmn boboo 6086, 3MBLENEM(300L bmEMBgdal 3MbLE NGO YH™Bal
393mB3gds 30 gmdmadgmos, LobgmdBogml yzgms bbgs sJ@o0 oo Mbos J9gbodsdgdmegl;'
M. m3baMg3z0l sBM0m, Gnbgoal LszmMbLEGEom LabsdsGmmml dgmdmos  3mbLE -
&9(300d0 (33c0emgd930L dg3@obo 3obmbob 3mbLE &Y (30Mmdalb dgdmbagds, mmd(3s s3&m™0
SDLBYdL, M3 gb dgbadmgdgmoans Fbmmme 3obmbals domgdolb dgdwga ©s 30bo BggMsznab

Lmdogd@gdol  Lo3zobmbdgdmm  bgmobyBmagdol  mMMasbmgdobogol oL o(390mo©
35005(39353007. 3@ 30(3900L 39308 3obmbo brgds 3mbLE0EGM300L 6sBagma, 3mBLEG G300l
3MBLEOGMENEMIaL dgdmbdgds 3o Mbgmal LogmMBLENGM M Labsdsmmmb o6 dgund-

17
0.
(369000, Dg8mo Imygsboea gsbLbgsggdmma ImbobMHYdgdalb LodEMsgmyg Mmogabmagaw

398939l 83 L 3ombob sg@momyMmmdady.

5bobndbogns, HmI, pmgol Bpamdsmgmdom, dbmgmomlb DmgogGma Lobgmdbogmb
396mb3gdmmdada  g963830(390mmos bm@3gdn, GmBmagdoz LogmbLEoGMEom Lobodsm-
ommgdlb 3mbLbEoG NN 3obmbgddy babsbBsmo (36g39b0mmn) 3MbEGEMEAl asbbme-
(309930L NRBmgdsdmbomgdsl sboggdgb. dogsmoma: MMdnbgmal 3mbLE0GM0alL 144-9
dnbeolb ,0° J393064@0b msbsbdow, LszMbLENGMEm LobsdsMomm Ngmgdsdmboemas,
®530b0  0BM0  3odmmdzol  3mbLEGNG (0L  gosLobxgol 0bozsdogal  3MBLE NG (30-
Adobg, 535bmob, sbgmo jMBGHMma Logsmegdymm bsobosob s@smgdl;'® dmmpoggonl
3MbLEOGME0oLb 135-g5 Fgbeol mobobdow, LogmbLbEoGEom LobsdsGmmm magol >dML
353m3g353L bobowomgdgddg 3mbLE oG (300L goabnbyzal dgbobgd. s3sbmsb, 141-g 3mbemals
39-2 3996480 smagbl, Mm3 35(mMsdgb@olb babsdy Bofmoagbom 3mbBLEGMEING 3obmbals
36mgJ@L 006 o(30mgdms Mbws sbrmwgl L zmMBLE NG M Lobodstmmml sl gbs. "

bogdomggmmadn  LogmbBLEGoGMEm  3MBEOMEOL  asbbm@m(zngmgds dgbodmgdgmas
396mbgdLs s MmEMasbym 306mbgddy. Mo3 Bqbgds 3mbLEOEGMEYM 3obmbL, Hmame(s Lodom-
039mmb  LogmbLbEoGmEom bLobodsMommmb gmgnmo ®o3dxmdamyg, 3Mmugbmea x. bg-
(3060560 0mbodbogl, dobdg LogmbLbEoGmEom Labsdsmmmlb onFmobongos 396 ao3-
(390909, M30adb ,bmMIs@omma 598 gdalb dgbobgd® bajsmmggmmb 3obmbal 39-9 d¢beals
39-2 39630l msbsbdo, 3mbLE @M 30nMa 3obmba LadsMmggmmb 3mbLE &Y (300L gobyym-
Qg 6oBom0s.? 506036y FmbobMgdsl B3gbz 30bostgdor. sdsgzMmumo, d0bsbdg-
Bmboma 3ng35hbns, ynGommagds aogedsbzommm gfm gomgdmgdsdy.

bogoMmggmmb  30bmb3gdmmds  3mbLGoGNENG0  396mbol domgdsl mob dg3-
0bgg30do 0035mabbabgdl, 3gMdmm: bLojomggmmb  3mbLEGM NG  3bmba donmgds
LogoMoggmmb  GgfogmGogma  Labgmdbogmgdfogn 3mbymdol  gsbLadM3MALaL  (3mb-
LEOBYEOL 8g-2 3gbemals 3g-3 3Mb@n), sdoMal s3@MbmBanEa MgL3ndmoazal LESGYLAL
356babM3MOLLL (3MBLEGM L 89-3 Fgbmal 39-3 349bJ@n), sxbodgomnl s38mbm3anca
9L3dmnz0lb bGoGMLOL gobbadmaEabal (3MbLE G ML 89-3 bl 3g-4 396480) o
3MBLEOGM 0oL goabobgzabol (3mbLE0GEoL 102-9 Igbemo; ,6mGEIsGommo 598 gdabs
dgbobgd® 306mbab 89-9 3ybemal 35-2 3164@)0).

1995 Bemosb 2008 6ol bmgddmsedyg badsMoggmmadn domgdamaos 3mbbEody oo
396mbo ,0d060b 83&mbmdnna Mgbdndemnzalb LEsGMLaL dgbobgd® s 20 3MBLE GG
39bmbo, Gm3mgdomsz  (33momgdgdo  96/d 35§ gdgdns  dgGoboemn  3mbBLEGNEY(300L

' Koncrurymuonnoe npasocyaue B crpanax CHI™ u Bamriu, Ots. pen. Mutiokos ML.A., M., 1998, 59-60.
17 Kpsoxxos B.A., Jlazapes JI.B., Koncturynuonnas roctunust B Poccuiickoit @enepannu, M., 1998, 79-80.
" Lobrgodasmgmal dagy6adol 3mbLEG M0, boBaena I, 593-594.
19 0439, 65Bomo IV, 644, 646.
banosbo ., Logomggmmlb  LogmbLEoGEam  babsdsGmmmlb  NBmgdsdmbomgds, 3. 080060 @
3MBLE oG 30s”, 3, 2006, 18.
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&9dL&30. Bombgszem 0dabs, MmM3 3MbLE G MO0 39bmMbal Jomgdolb Babo LogMmms yzgme
dgdmnbgg30bmaal, B3960 sBM0m, 3MBLENGMEINE0 3obmba, Gm3momsi (33mamgdgdo
00535898960 3g0&obgds 3mbLE NG (300L &gdbEdo s LogaMal s3@Mbm3nnEa GgL3dmo ol
LEdGMLOL Fgbobgd® 3mMbLEGMEIYMa 3obmba, LadstmmgdMogn dmbgdowsb godmadwnbamy,
306bb3530096006 gONTobgmabogsb. 39Mdmw, 3mbLE NG YG Jobmbn, Gm3moms(s dmddgwo
3MbLGoGM 0L B94bEdo ol (33momgdgdo ob ©s3sEgdgdn, domadn dgbgmol 3mdgb@nwsb
6y398L ©odmy300gdgmo  bm@IsGomma ool Lobom sMLYdMISL s  3MBLEOEG W00
3935039690 bsBomon bpgds.?' ,odeal s38mbm3nnmo GqL3mdmojzol LEs@bolb gbobgd*
3MBLEOGMENE 39bmbo 30, HMIgmoa(s sbg3g bodsMmzgmmb 3mbLE G300l dgdswagbymo
boBoemns, dgndmgds omggel, Gm3 domsdn dgbgmoal 3mB3gbGomabs(y gobogmdmdl w@sdmy)-
3009390 bem@m3sGommoa 0@l Labom s@Lgdmdab. 30bndbymnEsb godmdwmnbsmy, (sbowons,
30M39m 3gdmbggzedn dgydmadgmos  3mBLEGGMEONE  3obmbal  3MbLE NG OYH™Al
3g3mb3gds, Mopash, Gmam@i om360dbgm, domsdn dgbgmoal 3m3gbBowsb ngo Byzg®L
©33m9) 3009890 bm@m3sGogma d5g4Gab Lobom oMmbLgdmMdab. bmmm, Goi dggbgds ,ogamals
33@mbm3nnMa Mab3mdemnzol LEsGMLOL dgbobgd® 3mBLEGMEINE 3obmbL, B3960 sdMom,
ogmeogmsee dobo  3MmbLENGMENOHMalL d93mb3gds dgbadmagdgmos, m9d(3s, Mmam(s
bgdmon dogmmomgm, 30g3ohbos, Hm3 Jobdy LogMBLE OGN EIM JMbEGMEOL onmaboodzos
396 3030 (39c©gds LogoMmggmmb 396mb3gdmmdsdn s@bgdnmo 0d 360d3bgmmgabo om-
430b g0dm, MHmImol 0obsb3oEs(3, 3MBLE NGO 3obmba LodsMmggmmlb 3mbLE NG 00b
a569mazgmo baboemoo.

0dmgbom, dmddgmo 3obmbdmgdmmdal mabobdsw, Lojomggmmdn 3mbLE OGN YG0
396mba  LogmbLEoGMEMm gMBEEMmL 396 ©ogd399mgdomgds, odss, Rzgba sbG0om,
396mb3gdmmdadn qbadadnbo (33mmomgdgdol dg@ebol dgdmbzgzedo dgbodmgdgmoas domndy
Bobobboma (30g396(3099em0) 3MbGEMmMal aobbmm(s0gmgds. 39Mdme, 396mbdwmgdgml dgund-
05 350a0bmb, MHM3 3oMmsdgb@olb 30 domgdama 3mbLEG NG MG 3obmbals 3Mmgdd o,
3ol 36mInmanmgdsdg, 3mbLENEGMENOMAL Mmomdsdg dgbodsdnbo sl jgbabomgals bogsam-
©qdnmm  Bgboo abos goweggdmogl  LogmbLGodyiom bLobsdsMommb s Ibmemme
dgdomo ©sbzgbal dgdmbgzggzeda agmb dgbodmgdgmo, ogn 3GM3mantigdobsmgol ao-
059(39b 3M9D0gb@b.

Fg960 sBMom, Logommnggmmb Lo gmbLEoGnom Lobodsmmmb 3mBLEGN NGO 3o-
bmbgdalb 36mgd@&gddy Bobsbbomo (3Mg396(30mm0) FMbGGMEAL  aobbm@(30gmgdal vg3-
mgdsdmbomgdoo smdn@mazs 30dsb3gbmbomos Lbgoobbgzs gogd@mEnl gomgsemabbobgdao.
396dm, 537850 badoMmggmm ocab Lobgmdbogm, Gmdgmdo Ladmgbowgb@m demmzn
Lo 3obmMB3Egdmm MmEMasbmda ,3mbLE oG onMa YIMogmgbmdom® 560l BoMdmmagbaemn, sby
©939& 580 03 MdMEgbmdam, MmM3gmbacs 3mbLE & (30530 (33mnmgdgdabs ©s 358 gdqd0b
3989bs mogom 3gdmos.? gl mogobosgor dmo(zogl Mobiolb Bod@mAL o §36ob bodad-
mM7gdsL, ®m3 sbgon gods@mbgdmmo dgmdsmgmds, bgmabngmgdsdo dyman 3o E 00l dbo-
36 96 aoboglb mz30mbgdmdabs s ¢3MbGEMmm dImgdgrgdal Logydggmo. gsbomgamals-
Babgdgmos obog, Gm3, Gmameg 3Mod@&nged az0h39bs, 3mbLE G E0930 (33eomadgdals
dg@obalb 3Mmi3gLL, MmamE(y Bgbo, ob sbmoglh 3mBLENGMEINEN 3bmbBol 3Mmgd@ab
dndofo  aoblLbgoggdmmon  3mboz0gdal  sMLgdmds  3oMmadgb@da  bgmabyygmgdobawdn
m3mboogmoe 3obbymdammo 3mmo@ognma 3om@ngdolb bomdmdsmggbmgdda. s3sbmab, gb
bdoMom bogds LodmasEmMgdol Ly gmmdal bogsbo. Rbmgds dggusbgdgdo, H™I 3mBLEN-

2 3bmdomoady 3., bodoGmggmmb 3mbBLE oG EonMa badstmsma, §. |, md., 2004, 40.
2 603sbmdemngos, Gmd bogsMmggmmb 3sGmsdgbddo 3mmogogn® domms 5833060 Mmobogsrmdss 1995 Bmal
3MbLb&n@(300b 93mddggdnwsb pmgdwg.
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G060 396mbob gbs o9 b 3Mmgd@ o o6 3ggbadadgds 3mbLEEGM (30000 S@NSMdam 585 04
03 36M0b303L s 9.3. 5mbndbymoEsb gs3mdnbotyg, 3x0JOMdm, Ls3mbBLE NG 0m
Lobodamommb domomgdymo Rmgdsdmbomagdom smdnMas, 3oM339mbomo, dg303900bs
> 3obmbobbmmgdal 394ob0bTol Ml  Fgobmnmgdl  bgmobygmgdal ©sbsBoemgdal,
Mmamez  babgmadBogmlb  ©gdmzGs@onmo measbadszonb @udgdogdmama 3M0bz030L,
95m0do(308d0. 83obmob, gb aobmgds ods@gdomn goMsbBo 080bs, Hm3 3mMbLE NG
396mbal 3Mmgd@o dgbedsdobmdsdn 0dbgds Hmames 3mbLEoG 0ol BmMmIgdmasb, sbgsg
3M6LEOGM(300m 30MES30M M) 58306306 d08M Y 3(0b(30390056. 360d3bgmmm3zs60s
abogg, ®m3 Lo gmbbEoGMEom bobodsMommmb 5¢0badbym 3Mm(3gEy®ado Asdds ©sdsEgdoc
DbEMb39mympL  Logomggmmb  3mbbGo@ b, GmamEy  Lobgmdbogmb  dofmomaswo
3906mbals, bndysmgls;

3) 3oMmadgb@ol ©J@&qdowsb, 3obmbal goMs, sdLEESIG M LagmbLbEogyom
3M6@MMmbL sbgzg 99398009d069b056: ©) FommsedybGob MHy3emd960, Mo©adh ,bmMdsGanmao
598930L Fgbobgd“ LogoMoggmmb 3o6mbol 89-9 dbmols 35-5' 3464@0l Msbsbow, Lsds-
»ggmmb 3oMmadgb@ ol Mgamsdgb@o 3o6mbals dogmals 3dmbg bem@ds@onmo sg@o0s, Mmdmal
dmdboegds s domgds brgds LojoMomggmmb 306mbol 3mdbogdobs s domgdobamgals
5039600 Bgbob 3gLsdsdnbow® s ) SomemsdgbBol bmmAsGommmo wsragbocrgdgdo. ,6me-
do@ommo od@gdab dgbobgd® Lojemggmmb 306mbals 39-9 3mbemals 89-7 31bJE 0L Mebobdsc,
3EbmMIs@ommoas LogoBmggmmb 3oMmadgb@ol dbmemme ol oagbomagds, MGm3gmags
Lo oMM s 39MbmbarnE Ls3ombgdl gbgds, 564, sbodbymo bmEMdob dnbosmbowsb gsdma-
©0boMg, Mbes gogndMmom, MM, LygoEMM s 3gMLMBamME bszombgdmsb ©s35330Mgdemn
50396096930l goMEs, 35MmMadgb@ ol yzgme bbgs oagbomgds bmMdsGommos. oyd(3e
Mgomuma© gb sbg o6 oMabl. B396 goboaMgdo 3MmggbmE . byEwEosbolb dmbadEmgdsl,
m3gemog 300m00gdm bm@mBsl 9g30bgdl Bmam@(3 sMObOmMyMEomb s 50bodbagl, GmA
080 LaMOboEM (33t0mMgdgdL LagnMmgdl, Moash LogsEMmm s 3gMbmbaomy® bsjomnbgdmsb
5393306900 aagbomgdqgdol gomms, 3ommadgbo Lbzs obgo owggbamgdgdbs(s
00gdlb, M™Imgdo(s ,bMEMBsG oo 5@ gdolb dgbobgd® 30bmbals 3g-2 dbemdn dm(393ymon 3&o-
&gM01389d0l  dgbododabow, 396 hoomgmgds bm@mds@omm LbodsMomgdfng of@owm  (3o-
33mM0mdE, ©aqbomgds 3o o) 0d 3obmb3MmgdB ol as356mB039dma 56 ahdsmgdamo
36 (390M0m 3sbbomzabs s Bomgdol Jgbobgd);*

4) 33bGEsg@mmo LagmbbEodom 3MmbEEMmal mdagddns 3Mmy boybBol bmEds-
Goaemo 358930(;. »bMEIsGoma 5d@&qgdal dgbobgd® LadeMomggmmlb  306mbol mobsobda,
bogdomnggmmb 3Ggbogb@ol bm@dsdonmoa od@gdos dGdobgdamgds® o ©giMgdo (3g-11
Igbmob 1-mo 39bJ@n; 39-12 Igbemalb 1-mo 396480; dg-13 3pbemal 1-cmo 3964E0). Mo
dggbgds 369bogb@nl d0Mdsbgdsl, ngn dgadmgds oymb Gmame(y bm@ds@ommo, by 0boo-
300MomMo LadoMmmgdMngn 880 (,bmMBo@ommo 548 gdal gbabgd® 306mbal 3g-12 dub-
mob 3g-2 3964@80n). 930gbo, 3Mdobgdmmgdgdmseb o ©g3M9@&dcsb ghmaw bszmbLEdn-
&Eom 3mbGMmmmb  939809006198056 bogomggmml 36gboab@alb dbmmme ol d6ds-
693930, Gm3mgdaz mogobo Jobssbom bm@mds@onm LodsomgdMog 594G 3o@gammasl
3569390369300

Z bogoBmggmmb babgmdBogm bsdsGmamo (bsgobmB3rgdmm sd@gdol 3GHgdnmo), ™d., 2004, 141.

24 ©363Mnmagdom ab. byn@asbo ., badsBmggmmb Ls3MbLEGGM oM bobsdsMmmmb Mamadsdmbamads, ¥. ,oms-
30060 5 3mbLE 030", 3, 2006, 19-20.

B 2408mbs3mobos 3@dobgdamadgdo LogdeFmggmmb 8megmmdal Byg@ol 0s658gdmdsby ©o60d360bs @ ms68wyg-
3mdosb gomagabagmgdal, LajoBmggmmlb dmjomadgmdals aboggdal, 3m3mggdal, dgby3zg@nbs ©s smmagbols
®omBsby, 5aMgmgg LogMBLE G (3M LobadsMmmmmb Bzl 60360l Jgbabgd.
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5) Lbadommggmmb Bmegmmdal gMmmsgfmmon 8g@n, HmIgmbg LogmMBLEGNGYEom 0v-
Mobeogns 3MEgmegds, oMol dmeghmdab @owmggbnemgds, oash Lajestmmagmmb  3o-
bmb3gdmmds LodoMmmgzgmmb domogmmdsl bbgs bm@mds@oymo sd@ob godm39d0L ngmgds-
dmbomgdom o6 sgMaglb (,6mMIsGoyma 5@ gdab dgbobgd® 30bmbals 83-131 dgbeob 1-gmo
306480);

6) @odmmb, 53LGEs &m0 3MmbGEMmal mdagd@ns vgbs 8gmnl s38mbmdonma Hyb-
398emng0bs s sgstmnls s38mbmdommn Mgb3adema ol byemolbagemgdols dsmengl mEgzobmos
bm@dsGomemn 58 gd0. 030bsmzal, Mmd agsbabgmma gb s@gdo, 30fzgm Mogdo Mbos
356335M@mm, 3mb3Mg@nmom Mmdgmn mMasbmgdo 3093003693006 sg3bobgmnbs ©s sgomab
83&™Mbm3oMa Mgb3ndemonzgdal bgmabygmgdal @dsmmgl mMasbmms bEgl.

o0gbodgmnl 83@mbm3an@a Mgbdmdmozol 3mbLEGa&m 0ol 93-5 3nbemals 1-gmo 3¢b-
J&0bL 03bob3om, sg3bsbgmal Labgmdbogm bgmobygmgdals MBosmmagbio Batdmsmaqgbemmdoomo
mE3obms sx3babgmal Bsmmabo Loddm, bmmm 111-g9 3mbeal msbobdow, babgmdBaogm bg-
%, @o3 3g99bgdo
830l 938 mbm3ayHo Mgb3ndemonzal bymabngmgdolb dsmmab mMasbmgdl, smbsobodbsgns,
M3 93 oMol 93@MbmBanFo  Mgbdmdmogzol LEIGYLoL Tgbobgd® Lajomggemmb
3MBLG0GM30M0 396mb0? s o3 Lbgs GMBgmndyg bm@ds@nmmo og@n Jocmdg 30Mro306 Jo-
0009356 o6 ma(zo3L. HmamM (3 3EMRgbmEn k. bynGsbo 50bndbogl, ,ogdstolb 538mbm-
domeo  Mgbdndmogzolb  bLEsGMLab dgbobgd® Lojomzgmmb  3mbLEaGYEoncma  3obmbals
6b0Esb godm3Enbamyg, Mbws 3n30Rbomm, M3 sgamal 838™Mbmdnnl GgMoGmEMasdy scw-
30mmdM0g0 bgmobygmgdal dsmmabo BomImsagbmmdomn mMasbms sgofal s3@m-
bm3ogmGo Mgbdmdmogzolb Mdscmmgbo badgm (3g-10 dnbmob 1-mma 3¢67@&0n), beoraemm @dsmmgbo
s@3obEmmgdgmo MmEaobms sgofals 938mbm3nyHo Mgbdndmon ol dmsegmmds (3g-15 3mbeal
1-mo 396480).2

ymz9mogg bgdmo 0gdnmoesb gs8m3mnbastg s ,b6m@3s@ommo od@gdal dgbobgd®
Logo@mggmmb 3obmbals 3g-4 dnbemal 89-2 39b6JG0b Logmdzggmdyg, sgbobgmabs s sgotab
038mbm3doyMa  Mgbddmogzgdol  bgmobyymagdol @dsmmgl mMasbmos  bmMdsGoymo
0d@gdos:  o3@mbmdonmo  Mgbdydmogol  3mbLENG Y0,  obmbo, dommgbo  Lodgmb
5039b0mmgds @ 30babEHmms Ladgmb (Bmsegmmdal) mewagbomagds. LEmMgE 83 od&gddg
36(39©90 bogoBmggmmb Lo 3mbLbEoGmnm Lobsdstmmmmb ay@maboodgns.

09m9bowm, LadmmmmE 536036530, MM Ladommzggmmb 3MbLE 0 (300L 89-9 dabmal
1-ma boboal ,0% J393064@0ms @s mEMasbamoa 306mbal 39-19 dqbemal 1-mo bobamals o
9393964&0m gomgamabbobgdym dgdmbzgzedn s8LEMJG MM Fo@gMasmyma bs3zmbLdn-
&Eom  3mbGmmemal  mdogd@gdo dgdgan bm@mdsGonmo  sd@gdos:  3mbLEGEY NGO
3900bb3dgds, mMasbmma 306mba, 306mba, 3oMmadgb@ ol Mgamsdgb@n, 3oMmsdgb@nlb bmmds-
Gommo sagbomgds, 3M5boegb@nl d6dsbgdymagds (bgdmdomomgdamo asdmbsmabgdals
35M©s), 3MgD0gbBob ©g3MgG0, 3MgboEgbBolb bmEm3sGonmoa 3Mdsbgds, Imazmmdal
30aqb0mgds, sxbsdgmabs s sgamol 838 mbmdayma MgL3ymdmnzgdol 3mBLE NG00,
3obmbgdo, wdommgbo  Loddmb oagbomgdgdo s dobobEMmms Lodgmb (Jmogmmdal)
@50 1b0rgdg60.

mobyRmgdol gdommgbo smdobEHmmadgmn mmgobms dabaobGmoms Laddm

2 og3bodgmol 93@mMbmBoyMa Mgbdndmngzol 3mbLEGGME0L GgdbBoe ob.: gomasdg a., omMEos 3., bdsmasdy 3.,
Lodomggmmb 3mbLEodnoyMa badstmsma, md., 2001, 279-307.

2 3MBLEOG M0 39bmbob GgJb&n, bL, 16,2004, 53-4 8xbema.

28b3(3*3(¢)0060 K-, bogdomaggmmb Lo 3mbbdndmom babodsGmmmb ¢gmmagdsdmbamgds, 23.
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2. gmA3dsmyMn 3mbGMmmmal mdngd@gdo

o9 bogemomggmmb 3mbbog ool 89-g 3abemol 1-cma 39b64@0b 0% J393964&0
dbmeme 3o@gMosmm®o 3mb@Mmmal gobbm@309mgdsl 0c35mabbabgdl, ,Lodsmggmmb
Lo 3MBLEG NG MM LobadasMmommb dgbobgd® mEmasbmma 306mbals 3g-19 Igbmals 1-emo 39bgE0b
»0" 43939964&0 LogmbBLE NG MM LobadsMommmb gm@Ismuydn JMbB Ml gobbmM(30gmg-
30l gmgdsdmbomadoms(s smdnesh.?’ mmasbammo 306mbol dncmomgdamo bmdol dgbods-
dobo, BMmMIomy 3mbGMmmb 99393gdoMgdasb dbmemme bodsMmnggmmb Lo 3obmbdwgdmm
0J&9d0 o bogdoMmzggmmlb 3o6msdgb@ob omagbomgdgda. bs3obmbdmgdemm 5@ gdalb Redm-
bomgomo ,bm@mdsGonmo 5d@gdalb dgbobgd®, LojoMmggmmb 3obmbol 39-5 dqbedos Im-
(399mo. gbgbos: LagdoMmggmmb  3mbLGadY (300, FMbLEGNGYEOYG 35bmbo, ™mEasbymao
396mbo, 306mbo, bLogoMmgzgmmb 3oMmadgb@ ol Mgamadnb@o s badstmmggmmb 3Mgbawgb@nb
930980

RMEOIsrnEo 3MmbGHmeal sMbosb godmdwnbsmyg, dnbo gsbbm@(3ngmagds Fbmmme
03 549D dgbadmadgmoa, Hmdgmoms domgdal/gsdm3930L, bgm8mbgmals, 488md399693al 56
09m743900980L Bgbgdo oagbomos mazo 3MBLENGMNNm. LodeMmzgmmb 3mbLbE o0
3MbLGoG MGG 396mbal, mMasbyma 356mbal, 306mbal, Lojotmgzgmmb 3ofmadgb@al
9amadgb@obs o LogoGmggmmb 365bowgbB b ©q30M9@&0L domgdal/gedm 3930, bgmdm-
BgMab, ao8mgd3946gd0bs @s 93mddgmgdal babgdmsb ©s393d069dmm Lbgeabbzs ©gdmmadsl
398-653mgdo dg0(303L. 506036 yymnseb aodmdabafyg, (bowos, gb 948 gdo FmEMBorn®
Lo 3MBLEG NG MM FMbGOMmL 99393 gdoMgdnsb.

o3 dg9bgds mogom 3mbLE oG 309dg FMmEMBormHo 3MbGMmmal gsbbmM30gmgdals
Jgbadmgdmmdal, 98 bogombmeb s3s3d0Mgdom  JoGmm onMoone  modgMoGmado
a56Lb3o39899mn 3mbadFMgdgdo MbgdmdL. 3Gmagbmma x. bgEnMosbo 5mbndbaglb, HmI bo-
Jotrmggmmb 3mbbGod 300 396 046935 Bm@IsenmEa LazmbLbGoGyEom 3MbEHmMEal mdogd-
&0, M3035b 505 bogoMmnggmmb 3mbLE G M0 s 33 Lb3s Lo 33BMbIdmm 5@0 o6 nmgo-
@obB0bgdL  Lodomggmmb  3mbLEad ool  Jomgdol  3Gm3g0n@gdLY,  bmmm Lo 3mb-
LEBYEOM LdLdFsBNEML ymPamo Me3dxEMBsMOL, 3MMEgbmE o. g3gGMsdz0mal dmbab-
90000 a53m3mnbsmyg, Lagomggmmb 3mbLEGnG M0 dgbodmgdgmans gmMdsma® Lo 3mb-
LEOG(30M JMBGBML o399 gdsMHML.*!

domomngdam bLsgombdg asbbbgeggdnmo ImbobEMgdgdal oMLYdMbal aobsdnMmdgdl
Logomoggmmb 3mbbGa@oalb 102-9 3qbmol ©gdnmgds, Gmdgmoai J3gybolb doMomswn
396mbol ,Dmaom” 96 ,bobammdMng” aoobobggol nmgemalbobydl. 3mbimgdmow 3o,
bo@agma Lagombo, o9y Mol badbsoglh 3mbLE oG 300L domomgdym dnbmmdo Mgamsdgb@gdamo
&9M30bo ,Bmasn gosbnbyggs®. o. @gdg@Mmadgzoma s0bndbagl, GmA3 ,Dmaswn gomabnbygzs”
sbamo  3mbLEGNEG(300L Bomgdsl Mbws 60dbogragl, MoEash oy gb obg o ofMal, 8530b
396mb3gdmmdada Mbos nymb oagbamo goabnbyzal dmzmmmds, HmImab dobgogoms(s
3560bbE3Mds, goobobggzolb HMIgm Labgbmab g3sd3b boddg — Bmasmsb vy Bobarmd-
03006;7 %. bgEnG0sbol sdGHom 3o, 3mBLGOEME00L ,DMaswo gowobnbyrge” oMs sbamo
3MBLEOGM(300L omgdsl, sedgm 3MbLEEGMEOYMO 39bmbal Jomgdsol 60dbagl, sbey 306mbals,

AMImomd(3 (330mgds 96 3858905 dgob  3mbLE0GM(30530. 330b ofandgbBem o0an

¥ geGdsmafo 3mbEGmmol gamgdsdmbomgds bgs@mggmmb bogmbbEodmEom bobs8sGmmma 2004 Brmal 25
6mg339@ab ,bagdoMmggmmb Ls3zmbbEa@mEom babsdsGommlb gbobgd” mMasbym 356mbdn gsbbm@sogmgdnmo
(330 dgdab 3gmgase dgodabo.
% bg3mM0sba x., baJomggmmb bs3mbLEodmom babsBsGommmb Mmamgdsdmbamagds, 25.
z; 3mMbLE @M LadsGmama, 3sbbabdagdgma Mgwsd@mmn gdg@Mmedgzoma s., »d., 2005, 93.

ob. ogsg, 93.
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,0mEBoGomma 5@ gdalb dgbabgd® 306mbal 3g-9 bl sbabgmgdl, Gm3mab 89-2 3464830
50b0dbymos, MHm3 3mbLEGY(300L  gowsababyggobsl doomgds 3MbLEEYEOYGo  3obmbo,
boaeme oMz 399674@&do dm(393mos 03 bmMdsGommoa 898 gdalb LEmmao Rsdmbsmgzsa,
mdgmms domagds dgmdmons LagdoMmggmmmb 3oMmadgb@l. 83 hodmbomgsamda 30 LajeGmngg-
mmb 3mBLE0G (300 o6 ol dmblgbngdema.*

3MbLEOGME00L ghmo ©gdnmgdal 4obbbgsgzgdymo ab@gMm3mg@ (30, Rzgbo sdMom,
M30639mgb ymgmobs, domomgdamo bm@dal dmbomgzabgdsdg donmomgdl. (3bowns, goboo-
35m0obB0bgdgmos x. by nE0sbal 3mbsbdMgds, HmMIgmas mgmal, Hm3 ,Dmaswn goabobygzs®
sbamn 3mbLEGGM(00L Fomgdsl of 6adbogl, cmds sbgo dgdmbzgzsdn ndowgds jombge:
Mmgm& b gogogmam gb EgMdnbo? o9y ngo sbamo 3mbLE G M0l domgdsl o6 6adbogl,
35906 LodoMomgdMngom Mo aobbbgoggdos 3mbLENGY(E00L ,dmasw asobobygzobs® wo
»,00B60mmM0g a505L0bx3goL* FMmENL? L,bmEMBsommo 598 gdal dgbabgd® 306mbdn &qM30bgdo:
»dMaon” 96 ,6060mmdMng0 LogMomm o6 5ol dmblbgbngdmmo. 35bdo Fbmmme ob oMol
50b0dbymo, B3 3MbLENEM(300L 3odLEbx30LLL Fonmgds 3MBLE G M ENEN 3obmbo ©s o6
360b DL oMM, , Dmas“ o9 ,6560mmdMn3" goabnbyggabgs Lamdama. oy asdmgzsmm
03 3mD0(3000006, HM3 , bmasn gosbnbyxgs® sbomoa 3mbLEG G (300L domgdsl 60dbagl, d5dnb
ol gomgdmgds, Mm3  ,bmEM3sGoymo  od@&gdol dgbobgd®  30bmbdn sMeggmMos bomdzedn
3MbLEOGME00L  Fomgdody, o3 3obmbol bamzgddg o 3obmbIgdmmdado  oMmbgdyyem
3M0d0sdg Bommomgdl. s3gbsw, dogzohbas Mo, MM 3mbLE NG (300 Sbomo 3mBLEGGY(300b
domgdol 3Om39nEslb  Mbs 00m35mabbabgdogl, zmgmom, ®m3 LajoMmggmmb  3mb-
LEBYEoL 102-9 3gbmo PsBYLEYESL LagnFmmadl. 38sLmsb (3bawns, dgbadadobo (33emo-
mgd9d0 396mbB3gdmmdada s Mbos sabobmb.

Il 53bLE MG Ymo bmAmsn 3mbGMmmmab gasMamgdda Ly 3mbLbEagnom
LobLsFsMOEMMbLIEIn Jndsmmzab Yegmqgd53dmbamgdalb 3Jmbg Lydagd§gda

3dLGMOG MmO 3MbGMmMmol gmMdoo Logommggmmb bLsgmbbEoGmiom bLobsdst-
b gsbbommamo o3l dbmemme mmbo bomhgma, sby gL 60dbagl, M3 Ladsmggmml
LogmMbLEoGMEom  LobodsGmmmda  3mbLEoGMEool 89-9 I bemob  1-mo  boboeal 0
93939648 0L (,bagdoMmggmmb b 3mbLE oG om Labsdsmmmmb dgbobgd® mmasbyma 306mbal
39-19 3gbemob 1-mo boboob ,o“ J39316480b) Logndzgmdg dgdmbyma 3mbLE NG EonGn
LoGhgmgdol Gom@gbmds o6 smgds@gds bLogmblbEogyEom babsdsMmmmdn dgdmbyyemo
3MBLEOG MG LoMmBgmgdabs o9 BaMoanbgdgdol LogMomm Momogbmdal 1,2 %-b. sfgwsb
353m3nbsty, dgodmgds nmnd3slb, Gmd, doMmamons, bm@IsGomm 598gddg L@@ o
3MbBOMmal  asbbm@zngmgds  Bbmgmoml  dGsgemo  babgmdBogmb Lo 3MbBLEGGM M
LobodoBmmmb  mdoogmgbo  gbgzoss, Lagomazgmmb Lo zmbLGadmom Lobsdscmmmb
3654@03o 98 byggMmdn ¢3bndzbgmms. hz9b6n sDM0m, ymazgmongg o3l Lbzoabbgs mdagd@ o
BoJBmMMa gobsdntmdgdl, 396dme:

396mb3gdmmds gobLabmzMagh 03 Ldogd@gdl, GmImgdas SBLEGMSEYma 358 g-
03mNM0 04 oOIomMo JMbG MMl asbbmM30gmgdol dmmbmgbom, bozmbbGodyom
Lobodamommbadn 3mbbEog oMo bamhgmom dodsmgol gymgdom bLofmggdmmdgb.
9bgbo 360nsb: 1) LagdoMmggmmlb 36gDogb@o, 2) Ladommggmmb dmegmmds s 3) Lajom-
039emb 3oMmadgb@nl BggGms s6Msbs 3mgd gMmn 3gbymgwn.

3 by3nM00ba x., bagoGmggmmb bsgmbBLEogam Lobsdsmmmb Mamgdsdmbamgds, 25-26.
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1. bogsmggemmb 365b0096@0

bogdoMoggmmb 36gDngb@o bLs3ebmbdmgdmm 3Mmzgbolb objzboma g@sedolb dm-
boBoemgs. ngo 96 bgmb s6g@aL 3oMmsedgb@nlb d0gm Jomgdmem 396mb3Mmgd@L s 99399690L
396mbL, 56 LofMg gdmmdL 39@ML YFBmgdom s IME0z0M5dmn 3560369500 396 OMNBLL
396mB3MMgd@L 3o madgb@b. mgmEoymoag, 83 9 3965L 369 dgdmbggzedn 39@mb NEmgdom
Lofggdmmds 30gD0EgbdL 396Mb3MmmMgd@nl oGs3MbLENEYNMMbaL Ladsdomsy dgyydmos.
09@gbom, Logommggmmb 3Mgboegb@n mogom oMol Lo 3obmbdwmgdmm 3Mm3gbal dmbsbomg
5 39bmbob domgdab 3Mm39Ld0gg gmdmos, oo go3mgbs 3mababmb 356mbal bLadmemm
Lobooy BMEMBoMgdadg. b0dsbomdmogos ol aoMgdmagdss, Mmd 1995 brmob 3mbLE OGN0
09m 439009800056 M3y LadoMmmggmmb 3oMmsdgb@dn Ladmgbogb@m dmmgzo ,3mbLE -
&Eonco 3cmegmgbmdomn® oGl Bomdmoagbomo s 83 3gHommal go63s3mmdada 3gdo-
©36@L 39&™L gymgdom Latagdmmdsy 3o dbmmme ghmgym dgdmbzgg398do dmybBas. ym-
39039 50b03bymneb ao8m3nbaty, asbozznMn o6 @brs oymb, Hm3 LadsMmggmmb
3609b0gbdL mgdmg o6 Mbofmggdmos bogsMmzgmmb 3mbLE oG nom Bobmgal 80bndyg-
S @mgdsdmbomgdoo s 36 dondsmmsaglh LogmbbEogmom Lobsdstmmmmbamgol oo
o9 03 39bmbol  3mBLE NG (NEMalL dgdmbB3gdal dmmbmgbom. mgmEanmewm dgodmgds
539133000, Hm3 39&mL dg3mbgzg3od0 3oMmsdq6@ds o6 gonmgsemobbobmlb 36 5bowgbGnl dg-
60336900 5 5MO3MbLE OGN (30NOMInL IMB 03000 39@M@OEdYma  Jobmb3MmgdEo donb(s
doommb. sbgo dgdmbggzedo 3Mgbowgb@Bds dgodmgds abomggdmmb  306mbdmgdmmdoom
doboggdymo @mgdsdmbomgdom s dndsMomb LsgzmbbEoGmom Labsdommmml, oyd(zs
BdgG0d, Gm3  Jomorgmo  3mbLbE0GY(30mbamaddol  abGmEmasdo sbgmn dgdmbgggze  of
dmdbsMs 8, PMY39bgmn MgommdnEsb godmdmnbamy, bogmgdow bogomammms, dmbrgl.

bogoMoggmmb  8mddgon  396mB3gdmmdam, 3Mmgboegb@lb dgydmoas  Hmame(s
Logofmggmmmb dmogMmdal, sbggg osgotal s3@mbmdayda MgL3dmo ol dmagmmdal o4& gdals
35148985 Boma 565 3MbLEGMOMIal BmEog0m, 569 LadoMmggmmb 3Mmgbowgbdn owm-
Fnez0mos  g@mgdsdmbomgdom, mezs dged8mbIml domomgdamoa g8 gdal  3mbLEEG -
309Omds. dgbadadabo, oM o3 Jgdmbggzedo Mhbwmgds 3G5boEgb@L Lo gmbLEoGmom
Lobodsmommmbawdn 303sMm3z0L LagnMmmagds. gog@ns abacg, Mmd bLadomzgmmb 36gdowgbdL
g3y o3 oFoMal 938mMbmdoycn Mgbdndmngzal ¢dommgbo Ladgmbs s sgbsbgmal
338 mMbmadnyyMa Mabdmdmozal bgmobngmadal @dommgb mMmasbmms bmmdsGoymo o548 qoab
3MBLEOGMENOMB0L bsombo abgos badomggmmb bagmbLGa@nam babsdsmmemdn.

ymggmogg vgdmor mgdnmob Logndzgmdg dgodmgds ©o35b336sm, MM Loom-
039mb 3M7boEgb@L SdLGMo G mo JMbGOMmOL Bomamgdda Lagzmbb@odom Labs-
domonmmbadn dodotmgzol LogoMmgds momgdob o6 ogslb. dobo 3m339@9bzn0lL sMLgbomao
039bo ©oEns, Mm3 dsb LbgogzsmMomsz dgdmos, aogmgbs admbomb sdLE GG me 3mb-
&ML ©059398gdsMgdnmo 5d@&qdol 3mbLEG G NEoNMMdady. dwmgbow, doggzehbas, HmA
bogoMoggmmb 3mbbEog ool 89-9 dqbmal 1-mo 6sBoemal 0 d39306480o gsmzamab-
B0bgdmm dg8mbzg39d0 badommggmmb 36gDawgb@ o ndmsgamsyg 3sboyma bmdngddos.

2. bygdsmmggmmb domszmmds

LogoBmggmmmb dmagmmdal bogmbb@oGmam bobsdsmmmmbawdo dndstmgal ygmg-
do3mbogds 3ol dgdmga aonhbos, Mo LajoMmggemmdo 2004 Bgmb gobbmm(sogmagdamo
3MBLGOGNENE0  (33momgdgdol dgogasm ngo gmemggoyma 3sLybobdggdmmdol dJmbg
mEaobme Bodmysmnds. gb ghmsgHomo LsdsBmmadMogo nsMsmns dmegmmdol bgmdo,
3ol Ladomgdoms(z 8megmmdalb 3MgbaEgb@obs s 3oMmadgb@ob oJ@&gddyg, o6, ormb-
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(3, d3g8bodgmal 83@mbmdonma Mgbdmdmozabs s sgotolb 938mbmdnn@a Mgb3mdemo ol
bgmabagmgdob Mdsmmglb mEMasbmms bm@MdsGonm 4@9dDy aoc339mn bgdmddgmgdal
dmbegbs  dgmdmos.  3g@dme, dmegmmdol  3mbLEoGEonMa  LomRgmol  bLogydggmdg
369D00096@0L 96 3oMmadgbGal o948 gdn, oby Gmame(s sxbsbgmal s38MbmInyEn Mgb-
390m030bd s sgoMmal 538 mbmdoyMo MgLbdydmozal bymobnamgdolb dsmmglb masbmms
bm@mdoGonmo  5d@gdn, LogmbLbEogyEom bobodstommad dgbadmms  (36mb  sMs3mbLEn-
GO, 569 domoms jomanmam. donbgosgsm 330bs, Mmamty 36Mog@o03ed gzohzgbs, o3
13965L369m0 Mongdob mabo Bemal 3563s3mmmbadn cogEmmdal o6 MbafMagdmoas s0badbyma
NBmgdsdmbogdoon.

bogomggmmb 8mddgmo  396mB3gdmmdal sbomabo bLogmdggmb agsodmgsgl om-
3603bmm, ®m3 bgmabagnmadob Mdsmmglb mEMasbmms bob@gdsdn Lodsmggmmb dmagzmmdasl
bo38om dm 3MHdoadamo sanmo 135300.% Wamm dg@n(3, dmangMoon 333mg3Mal sDMHoo,
»30330mds 3oL Mmadgmo bgmobagmgdol gs63sbmM(30gmadgmo 3G5bowgbdnl ©od-
b3sg mEBasbms s 56 ©s3MN 3000939 s0BsbEmmgdgmo bymobmamgds“.® sdwgbow, 0y
30300035m0bbabgdo 0dol, Mm3: 1) LodoMmzggmmda Jmagmmdol gm@3nfgds 3Mgbagb@nbs
5 306madgb@ob dogm brgds, 2) dmogmmds 3sbybabdagdgmos Mmamti 36 5bowgbEnl,
obg39 3oMmadg6@ 0l 60bsdy, 3) 30gbawybE 0 NRMydsdmbomons, 63d0bdogH ML, bs ot
06030080300, 3005594gbmb dmogmmds s ymggmogg gb 03 gomamgdsdo, Mmegbs 3Mg-
BoEgb@n o 35MmMadgb@ol Bgztoms sdLmm@nEa MIMogmabmds gHoma 3meod o nco
360l BoMm3mBoggbmgdn 86056, omdom, bogmgdom  bLogsMayoms,  dmegmmdsed
Lo gMbLE OGN EOM Lobodsmnmmb babsdy 36gbagbB oL 86, b3, 3oMmadgb@al 598 gdab
8653mbLE0 G 30M© (36mdab Lbszombal @oygbgds aswsbyzgn@mb. 3x0dMmdm, dmagzmmdasl
M3z gohbogl sbgomn Ly@gamoa, bgmobygmgdal Bdsmmglb mEasbmms bob@gdsda dabo
dmgedomgdamo saomol gomgamnbbobgdom, dbgmow Bomdmbowagbos, 856 bszmbLEn-
&nom  bLobodsmomnmmbawdo dodstmgs ,308gmbLY.  dgbodmms, gomsmagds dgazzommb
3063968 3dn 3Mgbngb@nlb 3035 M3mba(z0Mae asbbymdaema mmodozyco b3gddHal
M3Mogmgbmdado dmbgmol dgdmbggzsdo. oqd(3e, Rzgbo sbGom, bymabagmgdol ©obsbo-
m9d0b  JoGommo dmegmob 306mdgdda 3963 gL asfgdmgds dg3gmal 360d365mmabac
dmogmmdol admy3000gdmmdol batmabbl.

3. bogsmmggmmb 336 md968nb Bg36ms 56565 3tmgd gMmma dgbyogon

d9bodg Ldogd@o, EMIgmog LogeMmgzgmmb 3mbLE oG b 89-5 3qbemal 1-ema
boBoemal 0% J3939bJ@nms ©s ,bogdetmzgmmb bazmbb@adiom Labsdsmmmmlb dqbabgd®
mMasbyma 396mbal 3g-19 dgbmob 1-gmo baboab o 39306480 gomzamabbobgdame dg3-
06393530 LogmBLE NG 30M babsdsGmmmbawda batmhAgmom dodsmngol Memgdsdmbomgdom
LoMggdmMAL, 5M0b bogomoggcrmb FomersdgbGols bozmoms s@mobogemgd gmon daboyogoo.
Logomoggmmb  3mbbEogEoob 49-g 3gbmol  mobobldow, 3oGmsdgb@o dgroagds 150
693600ba0b. 3490056 30dm3nbomyg, (36985 ,bodsMmggmmb 3oMmsdgb@nl BgzGms s6obs 3mgd
gm0 dgbgomgeo® ammobbdmdl omsebszmad 30 693mb, s69 bgdmembndbymoa dybmagdoom
350350Lb0bgdmm Fgdmbgzgzedn LagmbbEodyiom Lobodsmmmb LamRgmoom dgndemgds

3

* ©oB3Fomgdam bagsmggmmb dmag@mdalb bLgo@gbob Bgbobgd ob. ©g8gEMsBg0mo ., gmdabady a., 3mBLEGOE-
300 badsmmsma, »d., 2008, 315-330.

* ab. Lo gMBLE B (30M-3MEoG Mo Mgxm@dal 3Mmgbo bodoMmggmmdn: dmmo@ognco gmoGe ©s bambal
63930, md., 2005, 21.

72



Zsoﬂoﬁ/m)@ob zyg(ﬁbbgg)n, Nel, 2009

3085G0mb  3oMmmsdgb@ol sMobogmad 30-3s B9363s.%¢ Gmammz 3God@oge a30839693L,
LogmBLEGNG MM  LobodsMmmmdo  LagdoMmggmmb  3mbLbEoG Mool 89-9 dgbrab  1-mo
bobomal 0% gd39396d@0bs ©s ,Lagomnggmmb LozmbbEoGmEam bLobsdsMommb dgbobgd®
mMasbyma 3obmbal 3g-19 dabemal 1-mo 6560l 0% J393064@0b Logydgzgmdg dgdmbamao
mobogg  3mbbGod oo Lombgmo LbmMgw LojoGmggmmb  3oMmsedgb@olb  Bgzmoo
8Mbs 3mgd g dgbyyogelb g3mogbab.

MM3a0396M50, 35Mmsdgb@nlb Jobmbo 56 bnMmds@oymo owagbamgds, nbggg Mmame(s
369bogb@obs o9 dmogmmdol bm@mdsGonmo of@n, Ls3MBLENGMEM LabsdsMmemdn
Jgbadmms  gobohogmgb bgmobygmgdobsdn m3mbogonmon gs66gmdar  ©g3nGoGms
RANBOL, ©d 3> La3oMMBgbG™M WIMogmgbmdal Bgzcms, dogM. dmbgdfngns, Bs3mgdow
bogaMmaomoms, Mm3 badsMmsedgb@m ¢MdMmagmabmdal Bg3Mgdabasb dgdwasmds 30-35(305680
Ra9%3d 9339399 o0ygbmb 98 ¢8Msz3mgbmdabgg Bomgdama 396mbBab 86 Lbgs BmMm3s@ogma
0d&ob 3mbLG G Eoncmmds. sbggg bogmgdsw LogsMamoms, Mm3 dsm 3Mgbowgb@ob o6,
b3, dna3Mmdol bm@ds@omma od@&nlb 3mbLENGMEINO™dalL d58mb3gdal dmmbmzbom
303ommb  LagmbLGodyiom  LobodofMmemmb, Mowash, MmamEz bgdmo  smgbadbgom,
LogoBmggmmb 3mmodogygmo Mgommds abgmos, Hmd 3ommsdgb@ ol byztms sdbmen@ o
M3Mogmgbmds, 3Mgbogb&o s LodoMmggmmlb  dmoegmmdob  ygzgms  Bgzco  geomo
3mo@ngn®o anbool bomdmdswmggbmgdo ofM0sb. 83gbsw, MgomuMa, S0LEMIIGIma
3Mb@OMmol  gomamgddo  LogmbLGoGmiom  Labsdsmmmml  dgadmgds  FadsGomb
LodaMmadgb@m m3mbaznal Bg3Mgdabogsb dgdas®ds ©g3GoGms xaNB3d, ond3e
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a0b3momgboe  360d3b69mm3s6  0oMomem  bms  dmzgosbdmm, Gm3molb  dgd3gmdoma(s
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GIORGI KAKHIANI
Assistant Professor, TSU, the Faculty of Law

THE PROBLEM S OF ABSTRACT CONTROL OF NORMS
WITHIN THE FRAMEWORK OF THE ACTIVITIESOF THE
CONSTITUTIONAL COURT OF GEORGIA

(Short Summary)

Georgian legal literature has paid due tribute to the importance of constitutional justice within the
process of building a rule-of-law state. However, irrespective of the foregoing, it should be
mentioned that many problems related to constitutional control are inadequately studied, or even
not investigated in Georgia. In his article the author reviews the power of the Constitutional Court
of Georgia guaranteed by Paragraph 1(a) of Article 89 of the Constitution of Georgia. Within the
framework of this power, the Constitutional Court discharges the abstract control of norms.

The article consists of: the introduction, which investigates the importance and topicality of the
issue under review; the main part, which, in its turn, is subdivided into two chapters: the objects of
abstract control of norms and the persons/entities enjoying the right to apply to the Constitutional
Court; and the conclusion. When discussing the objects of constitutional control, the author pays a
particular attention to the possibility of exerting constitutional control with respect to a
constitutional law. Also, a special importance is accorded to the possibility of subjecting the
Constitution of Georgia to formal control. In the second chapter the author deals with the problems
which, in his opinion, are related to the exercise of the discussed power. The offered conclusions
and recommendations also add the due value to the article.
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®0b5dgMmggmdol ghm-gfhmo sd@pomutn 3Mmdmgds Lsdsmmmol ybogogsgns-
3063mbodoznss.  bmgmom  ab@gamo300bzgh  LBGogzal  godmbogymgds  g3cm3ab
3M6LE0GM(300L Bomgdss, MmMIgema(y 30bsd@3o(3gdL 93Mm3nlb 3mmoGngnc ©s g3mbmdozy®
96®056mdsb. 930m30b dogboom bagMHom dobMab Rodmysmndgds Bomdmuoanbgmoas 39Mdm bo-
ool dgbododabo  asbgomomgdol goMgdg, odgomyy dabo @by  g3gmbman 3n@
aRmogBonmdscms dmbgbmnggds. LEmMge 39Mdm  LodsGmomoalb gMmazemmagsbo Bgbgdal
dmdbogds LogmmsdmGabm  3mbB3gb(30980L, BmEgmuMa  396mbgdobs s ©oMgd@nggdal
39d39mdom, Lbgsmsbbzs GMawaznabs s Gobgymmdal djmby LodstmmgdMago Lob@gdgdal
osbmmgdolb 80B6om, dMogomo Logmmsdmmobm ™mEMaobobs3nolb Logdnsbmdal bLagobos'.
309cOmb  3mbggbzns Logmbmalb LagMmsdmEabm Bobyomdol bgymdgzmmmgdol dgbobgd,
936m3mo  LabgmdggMnmgdm badsMmmobs o LagMmedmEobm  3mdgMmonm bgmdgs-
Bamgdoms  3Mab3n39d0 dgowggblb lus commune modernum-b  (mobsdgmmzy  Logom
bodoMmsmn), GMIgmbaz 3mBsgomo dbmegmoml 3gMdm Ledommmol LaByobow boboggb.?

3o Lamgmbggddo g3m3al Bogm  GgMoGmEnsdy geHmosbn 3dmmodozneo  ©
bobodamomm  bgmabagmagdol sMeMbgdmdol gomemgdsdn 3obmbagn® s Rzgnmgdoom
LOBOANOMMNOb  MdbsMLYdMOS MYg(398(30Mgdma  AGmAnb  Ladstmaemn  (lus Commune),
Mm3gemoz mog30bo 36Mboo EmJEM0baL, MbnggMboGg@&gdol Lodsmmamo oym. 39-19 Layznbals
3M0%035(309835, Mm3mgdoz d0bbo  0bobogebgb 3gmdm  LodsGomoal  mbogogszasl
Bo30mbocm® ©mbydg o LabgmdbogmadMogo gHM0sbmdal dombggzel 93LabyMgdmmbgb,
bogBom LsdoBmmob sbsBg3Mgds 3s65306mdgL°. wMobmmgl dmBsgomdn bgbszombomeuo
babosmal g3em3ol badmdsmasgm 3mogdbol dg4dbal 8obsbo Abgszbo g3mbmaagn&a 3Gmigbg-
30l ImbgbfMog gdabomgal gMmagemmgaba badmdsmsdm Ladommmob ©sed 3g0Mgdss.

bogdoMoggmm os@msbMmb ymgams 030l Bogombomaum momgdmmgdgddo Rsjgdo0m-
Radoemmmo  d3ggobs. ol ymggmomzob o 8068 gcgLgdsl 0hgbrs 3Mmamgbmmo  3mem-
&930L 303560 o 83 gboo Mogab JmENGOl LEHnmymas®. LodsBomsmo Mm@ Mol

' Pernum JI.TK., lapmonuzanus mpaBa W MEXKIyHapOAHbIe opraHm3anuu: YHuapya. B kawre: IlyTm k HOBOMy mpaBy.
(Matepuanbl MexxayHapoaHbIX KoH(pepenuun B Cankt — IletepOypre u Bpemene. mox obuiei pen. borycnasckoro M.-M. u
Kuunepa P., Dm6opH, 1998, 290.

2 Lando O., Principles of European Contract law. part IIl. The Hague: Kluwer Law International — 2003. domomgdyymos:
CunsieBckast M. EBponeiickast HHTerpanys ¥ BOIPOCH YaCTHOTO IpaBa. XK. BecTHHK BbIcmero apourpaxHoro cyaa Poccuiickoit
dbeneparum, Ne9, 2003, 136.

Bazenor 10., Kogudukanus gactHoro mpasa B pamkax EBpomneiickoro Coroza: coznanue ruopuna. PedepatuBHblil KypHa ,
T'ocynmapcTBo u npaBo, Nel, 2004, 35.

*Bmadg 3., 93@m3gma 3gHdm baBsGomab My 3953300 bodsBmggmmBo, »d., 2005, 5.
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39bm3gbns.  mobsdgommay  (3030mabs(300L  LadsMomgdmogn dmbgboggdal  doGomswn
a0 3o bsdmgomodm LodosMmomons.® Lojooggmmdo of Lodmdomadm Lodofomals
391dg30gdmncn bystim — badmdomagm 3megdbo dg43bnems doM@GmmEab gMmgbmma 60dbals
dobgz0m. ob 068gMH9Lgd0m godsMomadmmo nwggdoll, abGmMommo s mgmmommo aodm(3-
©omgdob  LoByobgddy oxMdbos’. JoMommo  Lodmgomodm  Lodommol  gMom-gHmo
3603d3bgmmzobo  bobomn  gomEgdnmgdomo  Ladsfmama 93ysfgds LodsGmamms  bo-
B03o(300-35M3MbaDo(300L  LsdsGormgdngn LobBgdgdol ©MBbY.E gomegdnmgdoma bos-
doonmalb doMgmmo 3Mab3039d0l, Mmammgdozss babgmdgzMmadm magobygmgds o
bodaMomasabmds, 3gomamboboabogMgds, dgbEmmgdol Logsmogdnmmmds, mgomdsbnbab-
3393mmds, 456939 Ladmdsmasgm dGbgal LEmM 3sbg0mofmgds @s LadsMmmmgdfngn Bgbmogn
Boc3mmmagbgmas.

B0bodmgdomg 6536m3ab 33emg30L 8obobo Lodmomsodmbadstmmmgdfnga 3obmbalidggd-
mmdob gMo-ghma 30Mmdal, dMsmal, oMLOL goM 33935, 3MBGNbYEE NG g3Em3nbs ©o
Log@om Lodoomol Lob@gdgdl dogmmgbydmmn J39969d0b  396mMbBILHdMMbAL, ¢boga-
(30698990 LML 6569Lgdal asbboemzal, Jommmo badsGmmoal abGmMool gomges-
mabBobgdabs o Lojommggmmb bodmdomsdm 3mogdbob Bm@3gdal sbsmnbal Laggmdzgmdg
dgbadmagdgmo gobs 65dGmM330 03 Lsgombgdolb bomdmBgbs, Moba sDMMEMngaw dma(3o3L
365mob badsMmmgdfmngo 3o@&gamns. 33mgzobal godmazggoms ob bamggdgdo, Moy oMbgdmadl
®565390060m39 Jofme Ladmdomadm Ladommamadn dGamal 0bLEGGWEsb dodstmmgdom. 39-
MdmE, ©md@mabolb  Lodbomg ©s gmEgdbob (sem3gmma BmMIgdal  SMSLOLEYMmY o
dmbmzs6gds. B065300gdatg bodEmman dmzMmdamgdamo (30000 93 bafmzgbal godmbbmmgdabs.

2. bydmgomagmbodsmamgdmanga 3sLnbabdagdmmdab (36905 S 3nMmdgdn

2.1. 3omEgdmgdab EsMmggzelb Igegan

dogmo LMoL Mobobdo, ,35mEgdMmgds LadstMmmoal dm oemas, HmMImals
domom hggb a3935mgds, M3 hggbo Labgmdbogmlb 3o6mbgdal Jgbodsdobsw 3063gL Mondg
3939bEnmm».“? 53 356356906 303mInboMy, gomogdnmagds LodsMomgdmogo 3o3d0-
05, Hm3gmoaz dmgoglb bodsmmmgdMago NEmngMomdal bmdngd@gdlb. Gmdsnma badsGmmal
3baogLaE, MdbsdgeMmmag (3030mabE G EMJGMNbs s 39bmMBIgdmmds gommgdymgdsls
356LabM3MO3L MMmam@ (3 oMms dmMab M@0 gHnmdal Ladsmmmgdfng gm@Isl, MmBgma(s
500396L dmgomobomgolb L3gzoomyG Ji3930L BgLL 3HgROEMMAL 068 9MHgLgdel dobgogzom, ™
396dme, JgsbBmemmb 3md3909ds 56 ms30 3g0303mb dobogob'.

5 RMOEg65dg L., Agda (3bmzgmgd0l abs, 3G9dnma ,b. gmMdgbadg — 75%, md., 2003, 20.

% 3603960 G.., 3mE0g0gE00L Bgomegdo ©s JMbEgB(30980 aoGEsdsgema 3gMom@al Lydmasemgdsdn, jGgdmmo
,LodsMmal Haxrm@8s bostmggmmadn®, md., 1994, 188.

7xm(¢)6360d3 L., LogoBmggmmb Mgbdmdmozol dmdsgsmoa Ladmdomadm 3megdbolb doGomswn 3Hmdmgdgdo,
3698ma ,LodsMommal MHgxm®ds bogsMmggmmda®, md., 1994, 142,

8 Bmadg 3., Joogmo 3omEadamgdomn LsdsBmmoalb bobGgds s 3Mabzadgda, ¢. ,JoMogmo LsdsBmmal
303mbaengs”, Il = IV 33568 sm0, 2000, 114.

? Gm8ob bodsGomal dgagda. 0nb@nbosbglb abbEa@magdo. B, & Xl (romabynwmsb matgdbs, Babsbo@yzomds,
3960336980 05 Ladagdmgdo eHmm b. byMammsdgd, Mgw. 3. Ig8Mg3gmn), md., 2002, 168.

' Mokposcxkwuii, U.A., OcHOBHbIE TIPOGIEMBI IPaKIAHCKOTO Ipasa , M., 1998, 236.

" Bogomomo:  LogdoBmggammb  bodmdomagm  gmmgdbolb 316-5 3aqbmol | 6sBomo; a963s600b  Ladmgsmagm
Lrmmogdolb 241-9 3oMaaMaggn; Bmbgmob ggog@sznol badmdsmadm 3mwgdbab 307-g 8mbmo.
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39mEadymgds, MmamMy LddsMomgdMngn YO gHmmds, Lbgowsbbgs Lognd-
3000056 boM3madmds. bogomggmmb badmdomsadm 3mmgdboo gommgdamagds dgodmgds Bom-
dm0dgol (30m3bGngn asfnggdosb, bgmdgzammgdol 3mddogdnsb, bgmadg3@vmgdnwsb,
©9m0d&nwsb, bogydzmm  asdoMmadomsb s  3obmboo  gomzamabbobgdama  Lbgs
bogmdgmgdnEsb. msbsdgmmgg dbmgmomb yggms bodsMomgdtog bob@gdsdn, gomogde-
mgdab boIMAMbab baggmdgmob dombgosgsm, 3ommgdamgdal dgbMmmagds ghom-gHoa 36nd-
3b9mmgsbo an@)o@)‘g@)oou. Logdomoggmmb bodmgomogm 3megdbolb 361-9 3mbeo gs6badem-
3603L  gomEgdnmgdolb  dgbEmgdol 360b(30398L:  gomEgdmmgds bos  FgbEHmogl
®JOM3650, 39m0mboboobogfo, @smnddnm MHmbs s sanmab.

39mEgdnmgdal gnbemmadmmds badmdomsdm d6bzabomgal bm@m3smyma Gab 30s.

39mEgdnmgdal  gubEmadmmds o6 ofoggMmmzbs  dgbEmmgds  gomEgdmmgdals
©MM39350 5 dob badmdomodmbadatmmgdmngn babosma ogab. Lodmgomagm bodstomsm-

QEOMXE)FO, JIPINE 3orregdgmgool ©MEgY3e, 8mgamalb obgmo J8grgdss, Mmdgera
309G nHoe o6 Jggbodsdgds gommgdnmgdoms BMgb," somogdnmgdom MH®0gHNMdsL ©o
063930 3060b 3gomom@emgmdol 3933069350 56 gobaan@gdsl, JmbgdMaga ob sGodmbgdfngn
bobosmab Bomymegnon dggagdolb opamdsb.

39mEgomgdolb oMmmggge Lodmdomodmbodommmgdmago 3obybalbdggdmmdol ow-
amdolb  Lagmdzgmos, Gm3gmo oMoaommo  3sbybaldggdmmdal  Labgs.  oyGooyemn
3obmbobdggdmmds godmabo@gds LadsMmmamEsdfmggzabmgol asbbsdmgmnmo mofmymegomn
J99aqd0lb oamdom, 39Mdmm, JmbgdMogo o6 3oMoo Bmgdgdal dgdmymgom, Mo
b (30993 Gmam®z ©odDsamadamal, oby Lodmasmgdal bLsbsMagdmme'™. bmmm
bodmgomogdmbademmmgdmngn 3abybobdaqgdmmds s60b babgm8Bogmagdmozo ndnmgdals gEom-
96000 gmMds, Mo aodmabsBgds LabadsMommb dogM bLodsfmomedmgginl dodomm
Jmbgdmongo Lobgz00b sBgLgdoom, GmM3gmos bzl dobomgol sMsbgmbeytgma Jmbgdmngn
dg9a900L  oamdsl s  dodsMmoymos  @obsMsmgdnmal  @oM@ggmmo P gdgdals
50000396005 396." 535Lm0b, Lodmomsgmbadstormgdmogo 3sbubolbdagdmmds o6 ammobbdmdl
39m©gdMmgdal sMmggz0bomzal 3obmbdgdmmdom gomzamabbabgdnm gmggm babdosb.
Lobg(300d0  godmbodmoas  bogomEgdgmm  Ji3g30Lb Fmabmgbals dgbEmmagdol Lobgmdbo-
Bm9dGogo adumagdol Bgbo dobo ©omggzol 393mbggzedo.” gompadmagdalb gubea-
mgdmmdal 96 oMo gMmgabo dgbEmmgdol @MML Lodmgomadm 3obybalbdggdmmds 56 Im-

0(393L 03 3mddggdol adymgdom gobbmm(z0gmagdsl, MmIgmoay dmgamagl gomegdymagdols
domoo bes Jggbeamadobs (Lobd300l gehm-gBomn Lsbg),' sModg sl Fbmmme obgoo

12 dmagfadzamo B., gomegdmemgdol dgbemmgds, md., 2006, 12.

P 3oRomadg L., Bosbob sbsdman@gds gomegdamadol @oGmgggobsb (bageGomggmmbs o ag®dsbool 3o6mb-
8gdmmdsms 3gsMgdamo sbosmabda), 4. ,JsMagmo badsmmmoal Bodmbarmgs®, L3gznsmaMo asdm3qds, 2004, 74.

1 bg3M0sba K., badmgomsgm badstmmal gmbd(30900, d., 1995, 108.

'3 Cobuak A.A., O HEKOTOPBIX CIIOPHEIX BONPOCAX ODIIEH TEOPHH TPaBaBOii OTBETCTBEHHOCTH, K. ,[IpaBoBenenne”, Nel, 1968,
48. Bomomgdymos bogbowsb: bmadg 3., Jmbgdagn 3obybobdggdmmds gomogdamgdsms oMmggzabmgol, md.,
1989, 11.

' Ppasknanckoe mpaso (1.1) 2-e w3, mox pen. Cyxanosa E.A., M., 2003, 431.

"7 Jlener 0.3., CaHKIMH M OTBETCTBEHHOCTH MO COBETCKOMY mpaBy, M., 1984. 8omomgdamos Bogbowsb: Bmady 3.,
4mbgdcngo 3obmbobdagdmmmds gomogdnmgdsms smmggzabogal, 7.

R [omounonyno B. ®., Jlunamuika 00s3aTeIbCTBEHHOTO IPABOOTHOMICHHS M TPaKJAHCKO-TIPABOBAas OTBETCTBEHHOCTH,
BrnaguBoctok, 1985, 43; Lbgs 3mbabdMgdam, oMmmggnmo 3omEgdnmgdal admmgdom dgbnmagds badmomsgm 3aby-
bobdggdemmdal babgs. bparycs C.H., IOpuamdeckas OTBETCTBEHHOCTh M 3aKOHHOCTb, M., 1976, 69; a963s6gmo
833mg360b, . 396gmIstimal, dmbabdMmgdnom, Basbal s6sDMENEgds s Mgoma@o JgbEmmads gommgdmmadal
JgnbEmemgdemmdob dg8mbgzggedn mma dgbadmm ©s, Gubdiom®a mzgambsdabom, gfimo s 08539 badsomgdtnga
©5(330L BME@Bss. M. 3obrgm3stmon, Mg dgbHnmgds o) Basbob s65bmsnMgds: bagMmadmEabm 3mblbgblbnbo,
3M9damo L. gm@dgbodg — 70%, md., 1996. bsgombo 080l dgbabgd, gommgdnmgdal aMmggzabsl 33meg doemsdo
AR5 6530L6M0 3md8ggdal JgbGHmmagds oy Jgbademms ab bbgs gboo (Fymewo 3m33gbLa30s) asbbm(s0gmogl,
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Lobg30gd0  BoMBmoagbl, mImgdoi  0m35malbBabydl  gomEgdmmgdal  BMmZg30
3060bsm30L 030b Dgdmo oG gdomn dmddgmgdal dgbMmgdal s 30LMHdSL, Moz Bob gom-

©gdrmgdoon ggacngdmes. '’

Lodmgomogmbadamommgdfngo 3obabobdggdmmds, gomogdnmagdol Bomdmdmdalb bo-
gdgmol dobggzom, mEggzemos: babgmdgzOmmadm ©s oMmsbobgmdgimmgdm. 3ofMgzgmo
Bocdmadmds Mgmo@onmn, badsMomgdMagn YOHM0gHnmMdal, bmmm dgmmg s8bmmy@nHo
bodoMmmgdngo YA gHNMIob oMm3g30Lb dgrgaow;™ oy bobgmdg GHmmgdm 3sbubob-
3390mmds 3ol 3obyybobdggdmmds m33g SMLYSMMmO  FoMEdNMgdaombadsMommgdmngn

MPM00gMHonmdom gmgdsdmboma bndogd@olb 60bsdg, amod@ne 3omEgdnmgdsl bab o6
MbBbEMgL 3mMb3Mg&mo 306Mab gomEgdmmads, b g3ystgds 3@ demem §dgmadsl, Mm3gma s
bgmymal sdbme@e Mamgdgdl;®t on LabgmdgGnmgdm 3obubobdagdmmdal gmmdgda
3560bobM3Mgds  BmamG3  3obmbom, obg bymdgzPnmgdom, @gmod@nco — dbmEme
396mbBom®. LodmgomodmbadsGommagdmago 3obyybobdggdmmdol gmEGIsmogsb bosbol 65%-
Mon@gdslb og3b Mbagg@bomeymo 360336mmds s godmnygbgds Ladmgomodm wgmgdscmo
3M3930L yzgms dgdmbggzedo, 35dnb, Mmise Lbgs gm@3gdol 303mygbgdodg doMmsednm
M0mgdL 30bmbo 56 bgmdg g mmgds 3mbiMg@mmo badsMmameammagzobab.

5dg30M0@, Lodmgomodmbsdommmgdmogo  3obybolbdagdmmds, 3sbybobdggdmmds
96m0 3mb@Ma396@0bs 3gmMal babsdy, badsMmmamesdmmgggabs — adoMaomgdymal 60653y,
0539330693 mm0s  oMs 30Mmzgbyma ma30LEBmgdolb dmggabmeb, Gmammi ob@mmonmo

Bombeymdo, 60890 dbmmme dmgomal Jmbgdol 393 (306qdsbmob.?

2.2. bydmgomsgmbadsanmgdMmaga 3sLnbabdggdmmdab 3nHMmdsms dbmaswn
©sbsbadsmgds

03 30MMdomd gMmnmdemomds, Mmdgmao(s o) 30mgdgmos badmdomsgmbadsmmmgdfngn
3obybobdggdmmdol  @o30LMgdabmgal,  Jdbolb  Lodmdomogm  LadsMmomeammazggal
39350396 md5b.2 53 306mdgdL d0g30569d8: LodosMmomosemgg30L dgrgasw dnygbgdmmo
B0sb0, 83Mm3930L doMmmbobabssmdmgam d8gwgds, 3adgdmdmoga 3033060 48ggdabs o
©53356 Jg9ab dmob, bedsGmompsdmhmggsol dGsemo.?

a06Lbgoggdmmee Bywgds 3mbG0bgbGMn g3dim3nbs s LagMomm basdoGmmal Lab@gdsda. o9 ggEM3mma badsm-
@omo basbal sbsdmomMgdal Immbmgbsl gsbobomagh gommgdmmadol bs@mam dgbEmmagdal dmmbmgbsbmab
803sMcgdom ©s3s@gdnmn babosmalb 8Jmbym, Logfmm LadsGmama Basbal sbsbmanAgdal Bmmbmgbals Mgergdol
©5(330L dofoma Ladamgda 300Rbggl. ab. dmag@adgzama B., bobynmdal bgmdgyz@nmgdol badstmmgdmago
dmbgds, md., 2006, 48.

1% sbgmgsbo B., gomrgdamgdomo bsdsGmama, md., 1999, 56.

? 3oumse B., JI0roBopHas 1 BHEZOTOBOPHASA OTBETCTBEHHOCTh B MEXAHU3ME IPAJKIAHCKOTO TPABOBOTO PEryIHpOBAHMs: B K-
re: AKTyaJIbHbIE IIPOOJIEMBI COBETCKOTO IpaBa, aBT. KoyuL. tox pex. T. I'. Ilasrymmaze, T6., 1988, 164.

*! Bensikoa A.111., [parIaHCKO-PaBOBAs OTBETCTBEHHOCTh 3@ PHUMHEHHE Bpeaa, J1., 1986, 25.

z I'paxxmanckoe npaso, nof pea. Cepreesa A.IL. u Toncroro FO.K, 4.1, CIIb, 1996. 485.

3 Sohm, Systematische Rechtswissenschaft, 1906-s36. doomomgdamos: Tlokposekuii M.A., OcHoBHBIE IPOGIEMBI Ipak-
JTAaHCKOTO TIpaBa, 240.

** Marsees I" K., OcHOBaHMs I'paskAaHCKO-IIPaBOBOI OTBETCTBEHHOCTH, M., 1970, 5.

» Lodgmams baBmgomosgm badsMmoma smbndbym 30HMBg3L Lodmdomadmbedsmmmadfngn 3obmbabdagdemmdal ba-
Bd3mgdl 9bmmgdms. Mgl sbgo bagmdgmom Lodmdomadm Mamgdal sMmagzs dnnhbggs. ob. Bparunckuit MU,
Butpsuckuit B.B., Jloroopnoe npaso, Ku. meppas, O0mue monoxenus, M., 1999, 705.Lsdmgdomodmbodommmgdmngo
3abbabdggdermmdal 3oMmdam bmg g (3939 393mymazgb Ladmdsmadm M@mydsms s 8mzgamgmdams s@bgdmdab.
I'pubanos B.I1., OcymecTBiICHHE U 3aIl[UTa IPaXKTAHCKUX mpas, M., 2000, 319.
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2.2.1. bosban

bodmgomodm bodsmmomdn bosbolb (3693530 8masdbEgds 3ofalb Jmbgdodg o6 bo-
donmgdMogse omm bbgs Loggmgdg aemzzgmmo bgdmddgmgdom asdmbzgmmo mom-
ymzomo  390930.%  Bosbols Bom3mJdbobol  Lydogd@adol  Lbgowobbgs Lbodsomgdago
damdamgmdobs s dobo 965bMONMgdal gomEgdnmgdol bom3mdmdol LodsMommagdmngon
Loggyydgmgdab dgbodsedabog, badmdsmsgm 306mb3gdmmds s LabadsMommm 3Mad@n s asbos-
bbgeggdlb Labgmdgzmmmadm o oMmsbobgmdgiEmmgdm basbl. LabgmdgzMymadm bosbo
dgodmgds doygbgdmm 0gbglb bgmdg 3 nmgdosb Bomdmadmdomoa gomegdymagdol, 306mbals 56
3@30bobGMmozonmo 59 0b JgubEmgdmmdom; sMobabgmdgzMmgdme cmgmgds basbo,
Mm3gmoa(z 30ygbgdmmos abymo eMm3930L dgogasw, Gm3mol @MmMLy(3 Bbafmggdo o6 nygbgb
960356900006 3omEadnmadom NGHM0gGNMdd0.2 (36mdomos sbgzg bosbol Lbgsgzoo
3mabogngans,  dogomoms:  Jmbgdfngn s 8Mdgdmbgdfngn  (BmEamm@n)  bosbo;
Lo gm33gbLbaznm s ImGsGmEMonmo bosbo; MgsmyMo (ogdomn) bosbo ©s Joymgdgemo
3g3mbogamon; 30MEsd0Mn s sMadnfmeadntn basbo.

2.2.2. 3s60mbnbssxdgamds

50b0dbymo 60dbagl Bobssmdogamdsl Ladsmmabawdn. dobo @b abss, Gm3 43g-
©gds oMmgggL Lodstmmaoal bmMdoo godmbo@ymo dmgdgwgdol ob dm]dgomdal gom-
©9399m980L.%8 306mbal 56 bgmdg 3GMmgdol domom 3060 gompgdmo aym (bodsMomgdogo
360&gModn, Gmdgmoi  anmobbdmdlb  gsbbodmgnmo 3mddgwgdol  gobbm@30gmgdals
LodaMomgdMog gomEgdnmgdsl) s dggdmm gdmddgms (Fodogyma 300 gcomdo, Hm3gma(s
aaobbdmdl dmddgogdol gobbmmsogmadol god@mdmng Bgbadmgdmmdol),”? mwdgs o6
9oL ms 06 sMoxgHmgbor dgobems asbbabmgmumo dmddgwgds.* Lodmgomagm be-
doGmnomadn doMmmmbobssmdmgamdam dnoRbggs bbgs 3oGms ©amma ab@gmgbol bgmymays,
M3l gobogh gb bedsMmsmo, Bommmbabssmdmgamds dmaaslb Mmammz 39bmbom
5039600 Bbgdol, 0bg bgm3g 3G mmgdoo gomgomabBabgdammo 306mdgdal omhm3zgzel.?!
LobgdggEmmgdm LadsMmomEaMmagss 1dg@qgbsw doMmmbababssmdogam mdmJdgomdom
b (309m@9ds, bmmm  ©gmod@mo  sfedsfmmbdmdngfo dmddgmgdoom. o3 ©3565L 369
dgdmbgg3930 J39009d0b dommmbabssmdmgamdal 3GM0@gModos 3obmba, bmem Labgmdgea-
™9gdm 3oemEgdmgdol sMm3zg30l bobosma bgmdgmumgdal dobgogom asbobobmgmhgds.®
domnmBoboomdgamds Lodommammemmzgzol mdogd@m®o 60dsbos ©s dobo o@bgdmds o6
560b ©odm 30gdamo dmgamal (36mdogmgdals bobosmdy, 5695 035Dy, 5(36mdogHgds oYy oo
ol 0930b0 3mddggdol LadsMmmgdmng babosmb.

26 Yanuuckwuii A., Pepuxrt A., BBenenue B Hemerkoe npaso, M., 2001, 369.

7 Roggodgomo 3., ImMora basbo bsdmgsmagm badoGmomadn, md., 1991, 15-16.

2 Hans-Heinrich Jesheck, Thomas Weogend, Lehrbuch des strafrechts; Allg. Teil. Berlin, 1996, 233. 3omamgdsymas
Bogboob: g. @ oMady, dotmmbBabosmBogamdal bsznmbabsmgal, 3Ggdmma: ,Labbmab LsdsMommolb msbsdgw-
mgg 30mdmgdgda”, Mg. 3o8yMgmadyg m., md., 2006, 125. badoMab3aMme JsmmmbdmngFo §8gwgdabs, BmBgma(s
d99bsds3dgds  LodsBmmalb bm@Iob Bmmbmgbol ©s J3bal FoombgbHogl, dsmommbobabosmdrgams Jdgwmgds,
AmBgmog 9Mm393L 39GmbmMBngFn J89mgdol gomeEgdamgdsl s bgmymal dsGambgbmagl. ob. bagygdos a.,
J890930b BsGombabssmdmgamdal s gbal bsznmbabsmgal, 4. ,sMomBbogmmgds s 3obmba“, 1, 2006, 72.

? Hode O.C., OGI3aTCIBCTBEHHOE npaso, M., 1975, 59.

*30un3e B., JIOroBOpHas M BHEIOTOBOPHAs OTBETCTBEHHOCTb B MEXAHU3ME FPAXKIAHCKOTO MPABOBOTO PETyTUPOBaHHs, 165.

*' Lowisch Manfred in Staudinger (2004), $276, Rn 13ff. 8omomgdammos: dob@gos m., 3mEH3m@sonmo 8oGm3gs ©d
b9m8dmzobgmms 35Lmbabdagdmmds bsgm@m3m@asom LadsGmaman, »d., 2006, 376.

2 bogomaggmmb bedmgamagdm jmegdbolb 3m3g68sn, B.1I, (bmadg 3.), »d., 2001, 364.
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2.2.3. 30b3mdMng0 3333060

30bgDmdM0omdal 398 gamMns Fommbmgon@os ©s gMmabbdmadl yggms 03 s9yz0mg-
390 306mdal gMmmmdmomdsl, Hm3gmms 30693y 3Mmb3Mg@mm MM s saomasl dgogan
o6 oagdmEs. 0MobdMmgbznsdn dodgdmdmngn 3933060 dmzmgbgdl dmeal ndggzemn
393306005, Bm(3o 96H®0 dmzmabs (30Dgbo) B0b ©ydmzal Jgmgl (3gw9al) s BoM3MImdL ob.*
@gbomgmdon  ©83330M0MMNs 507335890 B0bgbmdMomdol  mgmEos, Mm3gerds(s
dg(335mms 933035 gb@ MM 369 JoMmdoms Gmmzabmgbgdals mgmMoes. o) 93 3965L36gmal
0565630, dgmgaol LagMom 3adgdo SoMmdoms ghmmdmomdss, mommgnmo 306Mmds 3o
396dm d0dgbo, GmIgmosz dggaob eamdsdo mobsdofn 860d36gmmds sq3zm, o®g3-
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bodmgomagm 3megdLob 276-9 dgbemal | 3oogogn).??

33 Coperckoe rpaxaanckoe npaso nox pex. I'pubasosa B.IL u Kopaeesa C.M., 1.1, M., 1979, 41.

* Dertmann P., Recht der Schuldverhaltnisse, I, 1928, 50. 8omomgdamos Bogbowsb: LodsMmggmmlb bsdmgsmsgm
3m09gbob 3m3gb@smo, B.111, (6. 5madg), 369.

33 Raggedzamo 3., @gmod@ada g3omegdamagdgdo badmdsmsgm LadsMmamda, 36gdamma ,bobgm3bogmbs s Lodsm-
ool sg@momnco 3Gmdmgdgda”, md., 2003, 186.

36 Bapkaimio B., O6 0TBETCTBEHHOCTH O TpayKIaHCKOMy Tipay, M., 1978, 100.

37 paurepr K., Kéti X., BeeHre B CPaBHATEIBHOS PABOBEACHHE B chepe 4acTHOro mpaga, T.2, M., 1998, 388.

¥ Bmodg 3., bageBaggmmb bedmdsmagm gmmgdbob bLob@g8s, 9. »doFommmo LsBsFmmal dodmbaamgs, 1998, 1 3506-
Godmn, 28.

¥ dob@aFos ., JmEImGoEogmo 8oGmgs s bgmddmaabymms 3sbgbobdagdmmds Lsgm3mGsgam LaBsFmemao,
od.., 2006, 375.
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J390935b.% 535bmsb, 3obyybolbdagdemmdal smb0dbymo LoByobol 3mddgwgds o Fgdmo-
RM3amgdmeEs  Mm3gmadg  bambolb  Labdmgsmgdmago (sbmgFgdom. o3 damIatgmdsl
3565300mMdgdms oM bambms bamgbomds 56 Mmngmmdnddadgzgmmds, s6sdge babmgsom-
q60b gombsnmo LEEONJGMs dobo sALYEMbAL g3mbmdogno s dmmoadoznta, LogGHomm
3NEENmo 306mdgdal gMcmazommgbgds s dom Lagmdzgmdg bocmdmdmdoemn dbgagbo
393930, B6gMdM030 o LodosMomadmogn dgbgrmadgda. SoMmggmymaznmo bodmaswomgdals
69360L, BmamM ©sdsMomgdnmol (obo mxobob, azomal), xbojozymo dpgmdsmgmds
353m0b3@gdmes Immbmgbomgdoo — bgdabdngf dgdmbzggzeda dogmm ws3dogmanmgds aob-
oo 3ofsn bygbobs oy JmbgdMogo ©obs3mobol aodm mogeednmggmow ducabggdal
(Bdmombals 360b(3030), d93am3 30 bsGM0m goobg3nbgdolb o6 gyymon s6sdraMgdal
boboor (3m33mDboz00b 3ab3030). JgLododabow, LadsGmama Badbow nbobsgms obsMSMg-
dnmob o 3d0ymagomgdol ©sdMmgggabomzgol babggmoal dggemmgdol o6 dobo Jmbgdowsb
a500bg306930L 3 bom.

B0sbal doygbgdals 3606(3503L 939dbgds gmad@nma 3abybabdaqgdmmds dms Lo -
69930b 0bgmaba® LodsGmamadn. dMsmgnmao 3sbnbabdggdmmdal Rsdmysmndgds o dbmem

“ Ipaskarckoe mpaeo mox pex. Cyxanosa E.A., 447.

! Honuknii W.B., Jlynn JL.A., O6mmee yuenue o0 obs3atensctse, M., 1950, 323.

42 Cornil G., Droit Romain Bruxelles, 1921, 251. omomgdamos Bogbowsb: 3m@smoas m.-g., dGsmoa Lobbmob Lsdsm-
oo, md., 2000, 52.

“ 39Bg0dg0m0 5., 663393980 Joormmo LadsMommab abGmMnnwsb, b.1, @3.., 1946, 36.

* 35Bg08530m0 5., @6535mab bydagd@m@o Bbsg beddmms babbmab bedsBmemda, md., 1957, 43.

4
> Bapkaio B., O6 OTBETCTBEHHOCTH 110 TPAXkIaHCKOMY TIPaBy, 35.
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ga5bn Imddgmgdom godmgmnbrs. mobosmsbmdbom, bgdol godmgmgbabs s Jdgobamosbm-
d0b dgbobgd Imdmazmgdol gobgzomemgdsbmeb ghmae 3@ 30(3gds LadsGmmamadn dMsmagaeo
3obuybobdggdmmdal 3606(3030.%°

36bgdmAL 3mbabdEgds, MM 535 o4y 03 bambol Ladsmmmgdfmngn gobgzomsmgdals om-
bglb aobLbadmgMmagh dMomoal 3Mmdmadol ©edxdaggdol bomabbo s oMs dbmemmeo — ab
LodMBos LadmasEMydalb nEINE0 s JmgPMo asb30meMgdaby, 358396909 0dabs, o Mo
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J0mENG0m.2" LodsBomol obEmMos dmBIMdL, MM3 msgs30Mggmon dMomol  Lods-
nmgdMogo gs39ds bogimgbom Lodstmmal bygmmdo dmdboges. 3obmbaznEa LsdsGmmalb
mJ&Mabs Bom3mImdal d0Mggmo ©Mggdnsb3g o yuMemgdsl oj3gzes Jdgmgdol
d0bogob dbomgl, Momaz bgmb bymdes dGamab (36980L ©edxdaggdsl. Jomgmoa bodsmo-
mob obGmEMnsdn dMamal bsgombol Logdzmasb 33mg3zel gd30008y 30sb30bogmal Labgml
13930069396, HmMIgmba(s, doMmomoas, 3sbdg L3goomnEa 6sdMmdn o6 dguddbans, Jogsd
boggoetn Jgbgomgdgdo domomn ©mbol dmeMadbgmmdom bogdosbmdom BomdmoBabs,”
3ol gobbm@30gmgdal godbog dob IMwed dbgoggmmdado 3Jmbes megobo mobo-
99353930l 068 9mgd@ oo dmmbmgbomgdgdo o asbzomomgdal ©mB9.% 3ol og

4 Marsees IO.I'., Aarno-AmMepukaHckoe IenuKTHOE mpaBo, M., 1973, 80.

47 AHHEHKOB K., Cucrema pycckoro rpaxkaaHckoro mnpasa, 1.3, CIIb, 1898, 136.

8 Dreitumn E.A., O0s13aTeNIbCTBO M3 IPUYMHEHHS BPEa U U3 HEOCHOBATEIbHOTo oboromenus, M., 1951.

¥ 208yMgmady m., 3Gdmms LsBsGomgdMaga LobgmdBagmbmgal, 3., 1998, 250. Ladgmms bsdmgsmsdm Lsds®-
@oda dMomymmmdal 3063030 30607g360L BobssmBmga as8mgoms LbyMmam xmM3gbady, HmBgma dMaemge-
mdab gommdgm 9mgdgb@ o 300Abgzs bmznsmabBmma g3mbmdagal d0mmdgddacs go. ob. 3gmgatobm dstom,
bdogd@no o9 mdogd@nca LobgmdgzMnmadm bbb gdmmds? (LabgmdgHmmgdm LodsGmamdn dfsmals
Aol dgemgdomoa badsMmmgdmago asbbomgs), banydomgm 3G gdmma ,b. gmMdgbsdg — 70%, »d., 1996, 151).

*® Xoxmnosa I'.B., [loHsTHE TpakIaHCKO-IPABOBOI OTBETCTBEHHOCTH. B KHHTe: AKTYalbHbIC MPOGIEMbI TPAZIAHCKOTO TPaBa,
Beinyck 5, mox pea. Burpsuckoro B.B., M., 2002, 70.

*! 35Bg0850m0 5., 6563393930 JoBmmo LaBsFmmal ob@mGonwsb, B.1, 136.

%2 Bo@odg0ma b., 3Gsmal 3Gmdmgdol sbmgdao gosdGgds dggm JoFomm LsBsGmemdn, g. ,LoBsGmoma®, 11-12,
2002, 133.

> 3930m0dg 3., d39mo JoGBorgmo ma@gGs@gGab obgmas, @. |, 0d., 1980, 211-213. Bomomgdgmas Bogbowsb:
bBmady 3., 930m3gmo 396dm badsmmab Mg39%(300 badeMmggmmda, 87.
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»3(3009 bxamob 396mbob* mecadbol Logmdzgmbg dg0ddbs dMamals dgbobgd JoGormmo
Ind036gd0.% 306mbogmGa Lodotmmol dgamgdds g3mabool gomom onmaboodgoobs ©o
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0@3305bms  ImEadol obGmMos 530000639 0(3bMdL dMomb, Mmaméz Lobbeal-
LodaMomgdMog 3o@&gammnsb. Lobdmasmgdol asbgnmsmgdol o3 g&e3dy 39Mdm LodsGmam-
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9dgmos 3g@dm Labyobob, 396dm MYBmgdMomdol dmazMom 3MLgdmdabs Lagstm babyabal
LobLEYLESE 30dohrmgdnm.* oy Babog LobgmdBogmgdmomdol bsbsdn mgombgdmds sbo-
o gdmob 0b@gegbob s(330L ©d3300Mgdmma Bgbos, babgmdbogm msegabo sGLgdmdals
3omg9mbogg bLoggbnmdg 30Bbsw ababagl, dgmabagdol JobbMoxggds aom339mm GoMamgddo
dmog30mb. Labmgsmgdseda bagsmm babyobgdal godmogmgdsbemsb, badgnmbgm (3bmzMgdal
30630000 gdsbs s 30Mmzgbgdal ggmem(300Lm06 ghmew  3oMowo  LEgMmEsb bogds
JmBgd60g0L asdmymezs, Gomombol 3M0b3030 0(33mgds 3MI3mbo300L 3G0b(30300,% sbu
BgLogds 5@ gMasmn@-Jmbgdmog Ladmoy@ms LobBgds — ,Lobbmmolb snM3z9ds," Mm3gmacs
»003653539L 30Gos 3o o6 Lrgzbol, sGodgr ©3653530L Jmbadady YMammdl KogMbs. !
3m33mbazns Lodmgdomadmbadasmmmgdmngn 3sbyybobdagdmmdol nbLEGMENL Bomdmdmdsl
aobbdmol s vdogfnwsb gb «3065L36gmo 396dm LodsMmmal dnbowatns, bmmm dafmmg-
Byemo 3obybobdggdemmds 396 dm mz00bgdbmdals godmmazbzom bagsmm badstommol sgsmdn
mogbgds.

>4 0d39, 42.
% 35Bg0850m0 5., @abob. 653Mm3a, 137.
: boogodgormo ., Girodob bodrgarrsdn Ladsosgmo, o, 2003, 125.

330003300 3., badgns@mMm Labadstmem, sbyy “Gxama” byzbyMgmda, md., 2001, 8. 396dm 068 gMgbgdols
BobosmBrgg 80dsMormm ©obsdonmms (39Mdm gmngd®gdn) a39Mmnm sMbgdmdms Ladmaswmmgdal Bobssm8oga
8n3s@ormmo ©sbsdammgda(s, Hm3gmbas bgmymzms 8mgma bsdmasmmgdal 0b@gfgbl s nB3g3ms bobdmasmmgdals
90806985 (3ogomomag: babmgsmmgdal 3@Mgdalb obdamgds, 93mgbool godsf(33s s 5.3.). ab. sz30msdz0em0 4.,
©36035ymob dbgdabomgal JoGornm Rzgnmagdom LadsMmamda, bajoMmggmmb 3g(36ngMgdams s30m9300l 8369,
1,2005, 76.

% Boa®gdgomo a., 39Gdm o bogsm babggmgdo ggmeem bageGomggmmda, 4. ,omBsbsbo®, 14,2000, 113.

* s@bgbadg ., 306boemgs Agig 39663 VI-0b 3o6mb3gdmmdabs, 3oG0ba, 1963, 43. Bomomgdamas Baabowsb: dmo-
dg 3., 93m3mo 3g6dm badsomob B39z 0s bodedmggmmaoa, 31.

 Xoxoa I'.B., @sbob. 6536Gm3o, 75-76.

o Lodammal abGmMo3mbgdo Bommomgdgb 3m33mba00lb 3gMdm s Logsmm babosmdyg. BsGmamas, 8ol x3g@qbo
BoBaemn absMomgdamb gdmgmms, 353688 gobbsdmgMumma baborma bymabammgdol, Mmagmmg Lsdmasemgdfago
m30dMmmgdal sd(339mmab, LobeMagdmme gomsgbogznbgdmas. ab. gshgadgama o., 6563393980 JoMormma badem-
ool obEmMonwsb, 6.1, 41.
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Bbogmemanal dgbgonmgdgdl, Gabsi 3mBamdl dMsemalb 3Mmdmagdnbsdn dodmgboe bsd-
©m398d0, ™0 oG nenmo bysGmgdol cmgzombsdMobom, FoMdow domomgdamoa gbogm-
™Ma 0460 MoBgModns.t

03 g33mgbal Jgbadadobaw, Lobbmab badsMmmol 3g(36096Mgdsdn 89-20 Loy 3693wy
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dggobgdoma oby bm@3s@ngab@mo — ,6mMIsGogma” mgmns. dobo Bodmdmds ¢393-
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Mbgdmds. dbmmme  asd3mbagzmabol Laboo 3MLYdMAL dfomals gmMdolb dobgwgom  3o-
Lybobdggdmmdal obgbgds o6 Babo DmBob gobbadmams. Bosgsmomsw: Gnbgmab g-
gmM3300b badmgomsgm 3mmgdLolb msbobdsw (2083-g 3mbmn), pgmad@&ne gomogdnmgdgddan
dbsMsmgdnmol aobbMobo 3mddgmads smegabngmgdl Dosbalb d0dygbgdgmb 3sbabnbdagd-
mmdobogsb, bmmm ©sDoMomgdymol dbGnEsb wbgdo gongGmbomgdmmds dgbodmms
30035m0bB0bgdmemn ngmb LodsMmommsadmagggal 3obybabdggdemmdal bmdabs
206bobE3Mabsb (2083-9 dabrmo).”

¥ Lowisch Manfred in Staudinger (2004), $ 276, Rn. 28. domomgdymons: FSbGME0s ., JMO3MAS(30m0 FoMNZd
bgm3dmgobgmos 3sbmbabdggdmmds bogm@m3mmsgom badstimarnda, 377-378.

% Casarbe P., Teopus o6s3arenscTs, M., 1972, 308.

! Marsees FO.T., AHTII0-AMEpUKaHCKOE JETUKTHOE TpaBo, 148.

%2 I'paxcnanckoe mpago, mo pex. Cepreesa A IL u Toncroro F0.K., 500.

% I'paxanckoe mpaso, mox pen. Cyxanosa E.A., 447.
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4. 2. d65ma Lobgmdg 36ymagdm Lods@mmsmda

4.2.1. bgm3g36mgd0036 33bzmab Lygwdzgema

Pacta sunt servanta — bgmdgimamgds 9bos 3gbeymmogb. gb Bbmgmomb yzgme
3oMmmBgLGgolb gomeadamgdomo bsdsomoal joMoobomanmo 3Mob3030s,™ mdiss dnbo
336mbmM(309madmmds, obgy bgmdg3Ommadol o335, badmgomsdm d6bzab msbdwgsn
dmgmgbss. g3m3gmo Labgmdg 3B magdm bodsGmmol dofmomsmn ©gdmgdgdol mebsbds,
Lobgdg3Emmgdm 35mEgdnmgdal dgbEnmgdmmds aneobbdmdlb dgbEmmadol 3o00b
3005(30mgdsl, sMsbomsbsm  dgbemmgdsl o bgmdgzmnmgdom  gomzgemabbobgdmmao
LodamomgdMogo dgganlb obombggee dgmmg boGgbmab sbsddmmammdal 3ommgdamyg-
3oL oMmggzel (3g-3 gobymegomgds, 1:301 Fybmo).”® Gmamég Bgbo, LobgmdgzGmemgdm
3obmbobdggdmmds gomEgdymadol dMsmgnm ©oMmM3g39L M3ogdnMmmgds. bgmdgemmgdal
dbocglb dgmdmos, Imombmgmb 08 B0sbob sbsDmanEgds, Mo(3 BaMdmndgs dgmeg dbamal dog
39mgdnmgdal JgbEmmgdemmdom, gomms 03 dgdmbggzabs, Gmzs sMLYdmMAL ©sdMmgggz0l
3obmbobdggdmmdabogsb gobmegobygmgdal Logydzmgdo (93Gm3gma babgemdg3Hmmgdm
bodoMmmol dofMomowo ©admmadgdo, 8:108 dqbemn).” Lodmdsmodm Lodsosmo a36mdl
Bobomgbobgmdg3mmmgdm  gomegdmmagdobs s  3obababdggdmmdal  (36985L. gL oGl
3obmbobdggdmmds bgmdg3Mmgdol dm3bswgdal 3gMommdn 356GbomEmMsb dadsmomgdoom
3900mbobobogMo J3930L FomEadnmgdol odmzgzabomagab.” a4g@dsbmmo Lodmdomsdm
Lods@mmmom, bymadg3emmgdol 3m3bogdal g@&o3dg dgbodmms 50b0dbmlb dgdmagan Labab
dMamgmo Jdggds: 3mngb@ ol 303500 sGsbs 3dsmnbo 3bEONB3gmmdal god8mhgbs, Mbogyds-
o M0 Fmadamaggdol  aoaMdgmadadyg, oMo 3gmomboboobogmo bgdmgdgogds 3om-
&bommdg o Lbgs.” Lodomggmmb bodmgomadm 3megdbob 317-9 ubmoal 3g-2 6sBoemo
o@agblb  bgmdg3Emmgdolb  IMmIbogdol  Logmdzggmdy  gomEgdmmgdal  bomIMImdal
dgbadmgdmmdal, bmem 39-3 6sBagmo Lobgmdg3mmgdm dmmadsmszgdal o@s 3gmombnbroo-
Log® dmbsbogl, 30b0 dMomomsg o6 dmbes bgmadgzMmgdol gogmmdgds, dgmeg dbsmab
3096 aobgmmo  bofxgdol  sbsboMMgdal  dmgomgmdsl  830bMg3L.”  m@mIbmog  bge-
3936 negdade omEgdmgdol  @IGr3gze  bymdgyHgmgdomsb  3obgerol  0bLEAGYEL
3939060985, 30gcmHmb 1980 brob 3mbzgbzo0l = ,Logmbmoab LogMmedmEabm babyomdals
bgmdg3emmgdal dgbobgd® — cobobdow, dyowzgmb dgymdmos Bmombmagmlb bgmdg&a-
mgdoEsb gobgms, oy gsdyomzgmol dogfm bgmdg3Gymagdoom bs3abMo gommgdamagdals
3M3935 3Mbgdoma babnsmabss 36 godynmazgmo o6 3056300L Ladmbgmb dynggmol dog®
3aqbomo  sds@gdomn gomnl asb3szmmdsdn o6 oy oMb gobssbogdl Ladmbeals
30Bmgdedg.'?  g3Gm3mmo  LobgmdgGamadm  LodsMomol  dofomswo  ©gdmgdgdals
0565630, IboMgl Bmgds og3b, oo mdzelb bymdgzMymadady, oy Jgmeg dbomals dogH

39mEgomgdolb oMmggzse sMbgdomons. s@Lgdomo nmgmgds, 3o35mm0moE, gom®gdymgdols

* 396@gm3sGon &., @obob. 6536m3n, 103.

95336(03‘3]@0 Lobgmdg 3P mmadm badoGomal doMomswn ©gdnmgdgda, JsBomma 3gmdm badsommal 36 9dmma, b. |,
»d., 2004, 230.

% Edpemor JI.B., Banbiii mar B mpaBoBoM 0GeCIICYCHUH SKOHOMHYECKOH HHTEIPAINH, K. , BECTHHK BBICIIEr0 apBHTPaKHOTO
cyna Poccuiickoii penepaunn®, Ne3, 2005, 174.

97 I'paxcnanckoe mpaso, mox pex. Cyxanosa E. A., 600.

% Wanuuckuii A., Pépuxt A., obob. 65dMm3n, 355.

? LagoBmggmmb badmgsmagm 3mmgdbolb 3m8g6@sco, B. Il (. o6 nmos), 51.

1% dmmog@adgzoema B., 6obyommdal bgmBg@amadol badsMammadGagn 3698s, 140.
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3gbEmadmmds gsbbmsb, Mms odsMamgdam dbomglb gdmgss 080b bogmdzgmo, GmA
5036 9bmb dgmmg dbscnl dog® badmadsgmm dgbAvmgdsl (9:301 3mbema, ,a* 396480).
Logo@mggmmb  Lodmdomodm gmegdbo m@IbEGozn gomEgdnmgdol dgnbEnmgd-
mmdobal dbamnl amagdsl, go3009b bgmdg3Emmgdnwsb s dmambmgmlb o306 gma sby
bgmdg3Ommgdol omgdadwy sMLgdmoa dpamdamgmdal smmagbs, oM v39330698L dbmem
dMomgyem 43ggdol. dMomgymmdals sMbgdmdobol dbsmgms YHmogMmgsommgdymgdsl do-
0gdgmo  JgbEmmagdobs s  LoMggdmob  ©edMNbgdabol, gds@gds dMsmgnmo oMol
dmgomgmds, 39b65b@anEmb dgmeg dbaMobsmgal bgmdgimamgdal dgnbeHmadmmdom
d0ygbgdnmo bosba (407-g5 Igbeo). a9@MBsbmmo Lodmgomadm bLodsGmama dbmmmeo 2002
Bgmb  gobbmM30gmadymo  gomEgdnmgdomo  Ladommol  Mgym®dol  dgdwgy  Smem
39380693 bgm3g36mmgdowob asbgmob 0bbGodnEL dbmmmo dGomgnm Jdgwgdsb. !

4.2.2. 35m©309mqdab M3 gMmM3360 JgbAnmagds

dmgomol dogH gomegdygmagdol dgbEmgdol 3000l go@somygds 3ommgdamgdals
SM0%9MM356 dgbOmadslb gMmobbdmdl. badsMmmgdfngom gowol gows(30mmgdss, o9 3093
0@bgdmdL dgbadmgdmmds gbemagdol Immbmgbobs ©s dobo asbbmE(zngmgdabs. o
39mEgdnmgdalb  JgubEmmgdmmdobsl  3MgoGmEn oo Mol ©e0bGgMgLgdymo
dgbEmemgdol  Bomgdoom, 3ooL  godamgds  ammobbImdlL  gomogdmmagdol  LHm
39bEYmMgdmmdsl.'” a9@dsbool Lodmdomodm  3mEgdLol csbsbds, dmgemg omgmgds
3000bg5083(30mgdmom, 09 0 86 SLEYMadL FomEgdnmgdsl, Hmmab dgbHmmadal 3003
©33a0M0d  3MgEo@mmal  Bogm  3gbbgbgdal  dgdgas.  IgbErmmgdal  Bgbbgbgdsl
GobdMEgds IgbEHNmMgdol Momdodg LobsdsGommdo LoGRgmol 39@sbs.'" Jmgoms goen-
©90mmgdob dgbEmmgdob 3000L go@ed(30mgdmae nmgmgds, o dfMsmgnmsm (356DMb o6
259BOObomgdmmdom) o6 JgobBHnmgdl gommgdnmgdsl Lomoboom M. bmaxgm
dmgomob 309 3000l gosamgdabsl 3sbybobdggdmmdal Dmds ©sdmogdnmoas dGsmab
BMOIoDg. ogdmome: BMmabanmo bodmdgomsadm badsMmmoon, dmgamoal ngf aomgMobo-
mgdmmdomn FMeoo gomEgdnmgdolb dgbAnmgdolb gomal gosamgdabsl 3G goo&m@L
MRmgds 5g3b dbmmme 36m(396@ Dy, brmmm asbbMsbo dGsmal s®Lgdmdabsol dsb dgudemns,
dmgomglb  dmbobmgmb  Bmami  3Gm3g6@0b  gowsbes, obg  doygbgdmmo  bosbal
5bobongds.'®

3o00b good(30mgdgma 3gbadmms agmb 3Mgodmeos. 3OgEodmmab 806 3000l
350033009350 003 gds, 9] 0g0 36 0gdL Jobmzolb dgdmmegabgdam dgbEmmagdsl, Gm3mal
39005(3 33asMns, sbg3g, OMEs 3omEydnmgdal JgbobEmmgdmom bagnMms 3MgonGmmab
qbs 09 ob Imgdggds o 3MgEoGmmn dob o6 sbENmgdlL (bogofomggmmb bodmdomajm
3m©94bob 390-5 dnbmn). 3GgooGmE0lL 30gf gowalb gowsomgds dgbodemms dmbrogl dobo
dMdmom ob dMamolb go6gdg. doGmamos, dgbEnmgdol domagds 3MgEOGMEANL Bmadss,
dogMs3 ol 3ogdnfdns  Imgomolb  gomEgdymgdobmab.  dgbeyymagdol  domgdal  gowob

350530905 03 gog@ob dgogans, HmIgmdoi dMomgmmmdal obgmagg 360d36gmmds o3l
dmgomobamgal, MHmamtog dmgomol dMamb 943L 3Mg0@mGabocmgzgal dgbHmmgdal gowab

ot RoRogs L., 34039mob dgmomn mamgdgdal 3gosmgdnmbsdsmmmadtngn sbomada, . ,doGormma badstomal
3ndmbomgs®, b3gnsmau®o godm3gds, 2004, 42.

102 Hoxnés 1.B., Pumckoe wactHoe mpaso, M., 2002, 501.

103 dmogmndgamo ., gomeadamagdalb dgbemmgds, 64.

1% Po6060s 0., babgmBg 3G nmgdm gommgdamgdel JgbGmmadal spanmo @ gorgde, @3., 2005, 103.

1% 9. dmog@adgoma, gomEadamagdal 3gbeamgds, 126.
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30Q060Q360bob.106 3OS gmmo ao@(30egdobal 3Mgn@mEn gomogdnmoas sbsdmonmmb
dmgomal 8300 dnygbgdmmo basba (Logofmggmmb badmgomagm 3megdbolb 391-9 dabema).
abgzg, 3MgEOEMEM0  3omEgdamns  oMbodmen@mmb  dmgzamagl  bgmdg3dmgdal  bogbob
dgbobgals aodm bomdmdmdaemo batiggda, dob gzobmgds bagmol dgdmbggznm aoxdgdols o6
om9330L Mobgo o oMo o3l FYmowo gomegdymagdobomgol 3Mm(396@ 0L dmmbmgbols
DRmgds (bogotomggmmb bodmomsgm 3mmgdbol 393-g dybemo).

39 dnmgdals sMoxgMmzgebo dgbemmgds sbgzg gmabbdmdl bgmdgzGymadoo
350350LB0bgdmmobagseb gobbbgszgdym dgbEmmmgdsl, dogomomsm, bsgmal 3Jmby Bogmals
3500539350, Babyomdals  bgmdg3Emmgdoo  gsdynzgmal  IbGosb bogmmdMoge o

NRB@dMH0350 Ybszmm Bogmab goa(3980L dmgamgmdalb aMmgggabsl dynwmgzgml dgbe-
3530bo 3mobmgbgdol aobbm@(309mgdals Igbodmgdmmds gMm3ggs, o9y gambogmem go@ado o6

Bomagbl aodyn3zgmb 369dgbDasl. mmd(se, Bonbgosegem 3owab v (339mmdabs, dab
dmobmgbal @gmgds @bsmRmbogds, o aodynzgmds omes bogmol dgbobgd o
dgabgdmmom, 35bdMeb dms 530l Momdady (Lodofmggmmb Ladmgomadm 3mmgdbol 495-9
dnbemon, 396M3sbool Ladmgomadm 3mEgdLol 442-5 3oMog@ogn). agMmdsbool Ladmdgsmadm
3M©94Lob  ®obobdo, JoMozbmdal bgmdgiMmmadol sELdMBNLLL  JoGegbmdal  Logbol
bogmol om3mBgbabol, ©s840Mog9dgmb gobolb d53(306980bs ©s bBogmol gs3mbbmEgdals
dmmbmgbals gofMes, dgndmos dmombmgmb dobmgalb 3nygbgdamo Dasbol sbsbmoymgds, oy
b0ogonl Bogmal s@bgdmds bgmdg3Emmgdol @omgdol ©MmL ob dg3ga dobo BoM3mdmds
2587060398m0l dMomgnm dggdol 1303d0Mmads;'" mbmggdal bamdg Gumadom, o9
35365mbmzgMgdgmo dgabgdamoe o6 ¢dbgmb ImbocmbmgMgl bosmbmgsta Bagmal bsgmb, o6
356bMob o gon@Mobomgdmmdom d3mgdL gobsbombmgmgdgm Jmbgdol gsbLadmgme
6oB0ml, Gobo JmbBgdMngo 3obuboldggdmmds gomrygomns;'® Budgdal bgmdg3GHmmgdoo, o
3Rmdgdgmo dmEmE o 3o6DMobzom adamagl aohmdgdmma Jmbgdal bs3ml b4 ashe]gdsdwy
Bodmdmdaem 33356 Bd3mmm3e6gdsl, MmBmal dgbobgdss abmgal (36mdoemas, ngo gom-
900, @sbokndMgdnmb s9bsbmanmmb daygbadema bosba, Gos dgbodmgdgmos doswagl
bR JA MmOl Lozmsbmgl, %sb63GmgEmdsl o6 dob Lo M gdsd0 sALYd MM Jmbgdsl'®.

Lobgm3dg3Emmgdm  gomEgdmadol  sME3q30LaL  3obbobdggdmmds  Dmaxgc
bgmdg 3O mmgdol  Lobo(zgomagdmmdsl  9dysfgds.  Mmdommo  bodsMomal  dobgogom,
abobynmm  bgmdgmamgdal  s@LgdMdabal  dmgomg  3abbobdggdgmo aym  dbmeme
3omEgdnmgdal 406Dk oMmggzobamzgal, bmem  Labyomosbo  bgmdgiMnmgdabsls
Goamg 3obbobo, by gongGobomadgmo dGemabomgol'?. 3mbE06gbE Mo 93Gm3nl
bodamormals Lobgdado YLabyowem bgmdgzEMmgdol MHML dmgamals 3sbybolbdggdmmds
9539996908 9.6. 3mb3MgBm dMomb, oby dmgomglb g3obMgds IdGNB3gmmdol 03 DmBom
333m3mabs, Mm3gmbs 0hgblb Logmmamo bogddggdal asbbm@(zngmgdabsl. dogsmoms,
abobynmm d0dsMgdal ™ML bodmbmob omm33z0l, ©abnsbgdobs oy ws3oMaz0bmzal
3936sbzgmn 3abygbl 53930, o) 56 g88mazmabs 3bEHMB39mmdal ol BmIs, Mobss Bgbabedgdem
03mgblL Logmmamn Bogmgdol dgbsbzobsl (bLogMabagmal Lodmdsmsdm 3megdbol 1927-4
dmben). babynmosbo bymdgzenmgdom gomazamabbobgdnmoa gomogdnmagdol @smmgggabe-
030l 30Mb 35Lybobdg gdmmds sg30LMgds, e 356 56 gsdmahabs 3bEOMB3gmmdal ol Bm3y,
Gobog 93mgbl 6380Ld0gHo 3gmambobmabogfn, dmbgbfnggdmmo 3gnMby, obg dmgamals
3obmbobdggdmmdals Lagymdggmo o3 dgdmbgggado 9.6, s8LEGMOJE Yo dMomons. 533356

1% Lo goBarggmmb bedmgamsgm gmagdbolb 3m3g6&stin, B. I, (bmoadg 3.), 354.

107 I'paskpaHckoe U TOProBoe MpaBo 3apyOeKHBIX TOCyaapeTs, T. 11, 85.

108 dgbggmos M., mbmggdab s Lgbbal Lsdsomgdtngo dmbgds, ., 1999, 13.

' Lo doBnggmmb bedmgomsdm gmegdbol jm8gb@so, B. IV, @. I, (836agamos .), md., 2001, 73.
1o Bapon 0., Cucrema puMcKoro rpask1aHCKOTO IpaBa, 3-¢ u3f., k. 1, O6mas gacts CIIb, 1909, 98.
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©0bobgLL  0(36mdL  Lobogmbem  Lobymdda Fndomgdal OHML  83gHnz0lb  gEmazemmasbo
Logogem 3meagdbo. 3g@dm, Lobodmbmmm Lsbymdol dgmmdgmo 3abybl s393Lb Lagdmbeal
0535633065 96 oB0s6gdaLomzgal, M 5bodbmmon dgmgan oEas 030l gsdm, M3 Job o6
30dmogmabs 3bOHMB3gmmdal ab bm3s, AHmIgmbsz aodmohfgbos dbaszb gomgdmagdsda bydob-
dogto ambogmma dDGNB3gmo ssdasbn.'!! s3a30Mom, Labyomosbo d0dsmgdol ML,
(30 993b60bg9mb gzomgds bogmal dgbsbzabomgol bdgznsmuo 3oGmdgdol dg4dbs, 356 3o-
Lybo bos sgmb asbdMobn dMamabmgol s gon@Mombomgdmmdol mMogg gmEM3obogal,
bomm qbobyomm dodsmgdabsl ab 3obybl 0g98L go6bMobgabs s ybgdo gongMmbamgd-
mmdobsomgol' 2

4.2.3. 60bsLb3>Mn Jg036b3gdab I1I39dmmds 35Lybabdggdmmdal
d3bmn©30b 56 g3dmMma3b30b momdaby

Lodmgomogm LadoGmamon snofgdl Mo dMamgnemn 3obyboldagdmmdal 3G0b(303L,
3ol Lodsmmmowsb dmymmgdamon, dsmamo 800Abg3lb Fgmobbdgdsl gommgdamagdals
dGdmgnma (356dbMsb o6 bgdo gongmGmbomgdmmdom) oMm3zgzabsl  dbamal  3oby-
bobdagdmmdol godmnisbgol 96 J99(306980l Momdody.'"? bgmdg GHumadol 8333560 do-
6o3Mbob 30MmMdgdo LagMmedmEmabm 3m3gMzanm 3MogE 03530 goblbsnmmgdnm omddgdswm
0bmegds. dmaxg® 93 §gMdoblb Gomomm aobdoMmEo396 o dobdo dmosdEgdgb bgmdg ;-
Gamgdalb 03 306MmdgdLs3, GMImgda bomglb Lodmomadsl odmgsl, gomegdymads dg-
056b3930boa 06 8Mbadomow goblbgoggdnman dgobmmmb.'™ Jobvybolbdggdmmdol godmad-
ogbggm dgoobbdgdol md@Mmabs Mamympomam oxobgdb. d0oRbgzs, Gm3 Lobgmdg ;-
mgdm mogobngmgdol 9333560 3odmzgmagbs o6 gogds LadsMomgdmng gobgmmmdsms
Babeogolb ggomamgddn.'® sbgo Bgoebbdgdsl Lodmdsmodm dMubgsdo Jgdmodsl  gom-
©90mmgdob dgnbEnmgdmmdals gobbymds, ol 3Gnb(zn3mo gbnbssmdmgagds badmsmadm
dmbgobmgal odoboboomgdgm  dbofgos M0 gMobromdal,  3gmombnboabogmgdals
3606(30393L o g03MH-BbgMdM0g0 MzembodMobomos docmaoemmdsl 0dbobuyadL' . jo-
bmb3gdmmds bogMmmadmmobm oy gHmgbnm ©mbydg 3Mdomaglh bgmdgzmymagdol s3a3560
30mmdgdol  oMbgdmdal. g3mbedgml 1994 Bmob 31 09393360l ©oMgd@ngs ,dmab3s-
90gmmob  ogdamo  bymdgzMmgdol  sMs3gmamboboobogfo  3oMmdgdal  dgbobgd®
36domagh  aoblbognmmgdnm  ©emddgdl. g3m3mma  LabgmdgyMmgdm  badsMomal
doMomao ©gomgdgdol mobobdom, LadsMmmgdfmngn so330L Ladyamgdgdal asdmygbgds
39mEgdnmgdol  Jgubemadmmdobsl  dgadmgds  gsd8momobmb o6 dgodbeonomb, o
50bndbmmo o6 gbnbssmdmgagds 3gmombnboobogmgdobs s 3s@ombsobo Lsgdmbbmdal 3&ab-
(303930 (8:109 3gbema).'” LodoBoggemmb bodmdsmodm 3mmgdbo dgo(303L Bbasgh o3Gdom3z9dl
MmO (3 3omEgdnmgdomo  Lodsmmalb bdmgse Bsbomdn, oby (omggnm bgmdg eia-
m9390mab dodommgdom. dsgsmomsw, 395-g 3bmol dgmEg BsBomal sbsbdsw, ©avdsg-

" Iparcianckoe u TOProBoe MpaBo 3apyOeiKHBIX TOCYAapCTs, T. 11, 227.

"2 bogoBoggmmb bedmdomogm gmmgdbob 3mBgb@eta, B. IV, 8. Il (babogsdzomo @.), 3., 2001, 56. bogMaom
LodsMmaenda 3oRbgmmos, ™3 3sbmbabdggdmmdabash gobmagobaagegdal dgbobgd bgmdgz@mmgdol 3oGmdgdo
domamns, o9y aboba sMogmbag@mmoas bagMome 96 3mbiMg@mm LadsMmmomEsmm3z93oLmsb Jodsmmgdom, Mawgysb
©o33939mns bym3ggEmmgdalb mogabaamgdal 36ab(3030lb dmEmm@ow ao8mygbgds. ob. Pomanos A.K., IlpaBopas
cucreMa Aunriuu, M., 2002, 138.

'3 Hopuuxuit N.B., Pumckoe npaso, 153.

1% T3r06a WM., Y ci10BIs TOTOBOPOB 06 OrpaHMYCHUH M HCKITyYeHHH OTBETCTBEHHOCTH, K. , X03siicTBO 1 mpaBo®, Nel, 2003, 19.
Bmadg 3., 930mM3gmo 39Gdm baBsGmmab Mg39x300 bodemggmmda, 126.

"5 bodoamggmmb bedmgomadm gmmadbolb 3m3g68 o, B. I, (bmadg 3.), 391.

"7 Edppemon JLB., @obob. 6536mao, 168.
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dgmos  dbofgms Babobbomn dgoobbdgds dmgomol dogHm asbdMsbo dImJdgmadom  gom-
©90nmgdob oMmmgg30Lol Bnsbal 56sbMoNEgdabogeb dabo gobmegobmgmagdal dgbobgd.
dbaogb  obsbgLL  nmzemalBabgdl  dzgozedool  gomEgdymagdoma  356mbol  3g-100
3oMogmogn, Los domomgdamos asbdbMobzobs o Mbgd goyyMobomgdmmdadg. sbg3g
39635600L Ladmgomogm 3megdbo (§444) bobyomdal bymdgzMmgdsbmeb dodstmgdom
o@agbl, Mmd Jgmobbdgds aoyo@mmo  bogmob  Bogmmsb  ®s3sgdomgdom  dyngzgemals
NRBmgdgd0b dgbmn3z0L o6 god3mnygbgdmmdal dgbsobgd domamons, o) asdyngzgmo gobdmab
©3s 6ogmols bo 3ol Bgbsbgd.''® Logommggmmb bsdmdsmodm 3mwgdLo 3obybobdggdmmdoa-
Lasb gobmsgabyymgdal o6 dgbrmEgol dgbsbgd dgmsebbdgdal dosmammdalb nmgsmallbnbydl
b0gc0lb Bogmolb gobDEMob adamzabol babyomdal (497-g Bqben), Jofogbmdol (539-9
Iqbmo) bgmdgzOmmadom; Gz0Mmal dMsmgmmom s 3oMaz0lL, ©obsbgdobs o gowab
3505(30m930boL = go@aba3zabs (697-7 Iqbmo) s LsGFObLIMMEM 54L3goazanlb (749-9
Inbmo) bgmdg3@nmgdoom s o.9.

50b0dbmo dgoabbdgds damnmns sbggg bgmdg3Pmmgdol 3ol BoMdmdsa gbemnbs
5 ©53b3560L 3035MM(3. dadmomdE, LadoMmzgmmb badmdsmasgm 3megdLbal 348-g dgbals
3) 39bg&0 domomow 800fbyslb bgmdg i mmagdolb 03 LEbsOEYYMm 3ofmdsl, GmIgmacs
353mM0(3653L 96 DYzl 3obmbobdggdmmdsl 03 bosbobomgals, Mos godmbggmmos dgdomo-
350960l 36 dobo Bom3m3aagbmol dogdm Mbgdo gonmrGmbomgdmmdoo gom@gdamgdals

oMm3q30L 308(*).“9
5. 33y 3amns by
5.1. 3gMg9ma dMsman

LobgerdggBamgdem  orr@odnegdob  @aBrgggebs oy ®geoddeb  dgrgaer
3bIMdmgdamoabomaznl 804gbgdm bosbo dgbadmms ngmb Bmame s dmzemab, oby mogewm
369008 mMal dMsmagnmo dmddgmgdob dgmgan. 3 dg8mbzgzedn md@mabs Laydmmdl g.6.
dgEgme dMomdy. JoMmgdamns 04y 6o EsDeMamgdymob 43gwgdsda dnmamgds dfsmbes ©s,
dgbodsdnbo, dommmbabssmdmgamdady, Mowash, oy gb ¢3o6sb3bgemn dgbodemms dFMamals
256937, dMomo Mgd3gmo anmobbdmdl oMormBobosmdngamdol sALYdMdoL. " Lsddmmes
(3030m0bGgdalb  gMomn Bsbomo mgmoEs, M3 sDIMOmgdMmol  dfsmo o6  dmoa(zogb
FoOnmB0bsomBgamdal, Moasb Lagymamo Jmbgdol asbsanMgdsl o6 obasbgdsl o6
3g0demagds dormnBabsomdgamds gBmomm,'! ol o sMmg93L Lodshmmgdmog ©sbBLL,
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BIMOmE  g53M(39madgmo  Jgbgommgdoo, o3  dgdmbzgzedo  deMormbobosmdogamds
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omJ&Mabs  mgmal, M3  sbsmemgdamn  Imddggdlb  doMombababssmdpgamm  ®o

¥ paxcianckoe H TOProBoe MpaBo 3apyOeKHBIX TOCYAAPCTB, 49.

"9 Ancon B., [loroBopHoe npaso, M., 1984, 118.

2% o doamggmmb bedmgomadm gmegqdbol 3m3gb@stin, B. I, (bmady 3.), 371.

121 TapxoB B.A., OTBETCTBEHHOCTbH 110 COBETCKOMY I'pakIaHCKOMY mpaBy, CapaTos, 1973, 98.

"2 bodoBmggmmb beBmgomsdm gmmgdbob jmBgbE o, B. 111, 364.

' Anrnvonos H.C., 3HaueHHe BUHEI IOTEPICBLICTO IPH [PAXIAHCKOM TpaBoHapyueHnd, M., 1950, 503.

" Hodpe O.C., OTBETCTBEHHOCTH IO COBETCKOMY TPasIaHCKOMy TpaBy, JI., 1955, 161.
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3ol gogmazs 30bgdmdGomdals dabgmgzam, sb9) 030l @owagbs, 03y Bosbals Gs Bsbaema 0g6s
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— MM 39850 09 GmIgmo FboMab dMomom 5ol bosbo gsdmBggmea.'
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'3 A. Colin et H., Capitant Cours elementaire de droit civil II 1915, 355. Bomamgdamas bogbosb: ArTMonOB H.C., @obob.
6536m30, 64.

126 pomanor A.K., @obob. 6536m8o, 259.

27 ga@m3gmo bobymdg@mgdm beds@mmol doMomsmn ©gdnmgdgda Joorgmo 3g@dm baBsGomab 3@gdama,
259.

128 KomMeHTapuu k rpaxaanckoMy Kojekcy Poccuiickoii ¢enepanuu (MOCTATEHHBIN YacTH TIEPBOii, BTOPOii, TpeTheit), 2-¢ u3 .,
nop pen. bopucosa A.I'., M., 2002, 397.

" Hode 0.C., @obob. 6536m8a, 163.

P9 Lo doaggmmb bedmgomsdm gmegdbolb 3m3gb@etn, B. I, (dmadg 3.), 481.

! Maii C.K., Ouepk o6mieii uacTu GypKyasHOro 00s3aTebCTBEHHOO npasa, M., 1953, 150.

32 Mopaussep JI. K.., @obob. 6536m8n, 423.
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dg9a90Dg 35L9bobdg gdmmdal ©s30bEgdal Loggmdggmoa Ladsmambndogd@mdss. gb (3650
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qmod&bomnsbmds oMol dgbodmgdmmdss — 030LbEHML  Ladmgomadmbadsmmmgdfngo
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MR gd>MbMnbmalogsb asbbbgsggdom, MmIgmos 90830560l odogdol dmadgb-
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09) 08 g39460L 396mMbB3gdmmmds 356538 30(390L LEYMm J3gEMbsMmnsbmdal 3G9 ndg(300L 03
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Bomgmds, doemndl Lsgnmemo 8mddgmgdal 860d369mmmdal dgg3abgds. ndsgmmmumaw, dgbad-
mmo, LEYEBEmMZ6 5©53056L KobIMMgmmdal Fpamdsmgmds o6 odmgsmglb bgdmoddamo
Jgbadmgdmmdgdal  aobbm@30gmgdal Mbomb. Ladmdomosgm Ladsfmmamn sbgo dgmds-
gmdo@ F3999LLbBMdsLS s Lyymom 93503ymemdsb donhbgal.

33 bogo@mggmmb boBmgomadm gmegdbol 3m3g68sto, 6. 11, 483.
134 I'pasknanckoe 1 TOProBoe MmpaBo 3apyOeKHBIX cTpaH, mof peld. bezdaxa B.B. u [Tyuunckoro B.K., M., 2004, 94.
3 Sumexuepyce J1., ©obob. BodMmBn, 283.
136 I"pakaHCKOE M TOProBOE MPaBo 3apyBEeKHBIX TOCYAAPCTB, T. 1, 122.
137 Iymunos B.M,. Beeznenue B npaBoByto cucremy, ®P,. Mocksa - bpeme,. 2001, 69.
138 F96@M0s ., Bgbagomo badomggmmb badmgomosdm Ladsmmmal bmasw bobomdn, md., 1997, 154.
139
(339089680 3., 3G 30 3., LS. 65dMMBn, @). I, 33.
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mdL  dg0mmsb, dmzmadmo oym dgomol  ymggmemon® smdMmsdn dmbsbarmgmdal
Logmmotn  dFomom, of mogobagmmgds  3sbabobdggdmmdobagsb  sGsbEmBrmmgsobo
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09 Bmame Mbos goebywgl 3sbbobdggdmmdal bsjnmba, Gm(3s sEOLAYEBmM3560L dogm
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0 Kagenun K., IIpaBa u 06s13aHHOCTH TI0 MMYyLIECTBaM u oOs3arenscTBam, CITB, M., 1879, 186.

! bodoBmggmmb beBmgomadm gmegdbol 3m3gb@so, B. IV, @. Il (Raggedz0mo 3.), 394.

2 Bm@ammodgomo ., ©gmod@o 3omegdamadgdal sbmgdn@en asesbygg@eb 3gbsobgd, 3Ggdmmo ,bodsE-
ool Hggm®ds bajomomggmmdan®, 248.

3 Munusesa B.B., I'paxnanckoe npaBo. yactu ob1as u ocodbenHas, M., 2006, 377.

' Kysnenosa JLI., Illepuenko 51.H., I'pakaaHcKo-IpaBOBOE OTOKEHHE HECOBEPIICHHONECTHHX, M., 1968, 101.

99



I JmbBsdzocmo, dGsemo, Gemgerd; bsdefsens fmbsdsemengdogo 3slinboldsgdenmdols Sokeds

dobgzom 8339655, HMI gmzgomynEgmdady gomEgdmm doMms bFnsb Lomsbopm bg-
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dbmenme 3dmdmgdo 039396 3obbl. " Mowash Labgdy agod3L Hedwg603g JoMal Jog Bosbals
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bomos, ©6gbegl 9mbadbym 3ofms ®sds@gdoma 3sLybolbdggdmmdsis s dso sbsMo-
mgdnmol bobody 93 3sLyybobdagdmmdol GofMamgddn 3obmbogfm BomdmIaagbmgdomsb
9fmo@ 3sbybo sgmb LmmoEsMmem, dMamal baMabbob gomgsemobbobgdom. bszombals
0933560 3000bY398)9 gobbognmMgdam boswagds pmgl Ladommggmmmdn 53 sbsgal IMmdoMEm
dogf aobbmM(309mgdmmo LadoMmdmMEIM®3939o0lb asdm domo 3obyyboldggdmmdal asb-
LodEgH0b Bgbb. Lydbowonma 3sLybobdggdmmdal sEbnEsb 3odm3nbsamy, sMedMsmagmmo
3358 gdoma dmgamg, Mmdgmoi dMsmgnmo doMomso dmgsmolb bozgmon sbEYmgdl
3obdg 396mbooc 86 bgmdg3Emmgdoc s abEgdmm dmzomgmdsal 3Mgo@mmab bnbsdg, sdab
d9dga 0dgblb Ggamgbmmo dmabmzgbal gmgdsl dmgsemal dodsmor. 93sLmeb, FMowasb
396mbog® Bom8mBsanbymms s dgmgemynmagmdadyg 3omeadam 3oMmms 3sbabalidggd-
mmdob 306mds bLbgabo 3o o6, Lognmetn dMomos, dom Jobmbo o6 sbnggdl ¢ 3ndmmbmgbals
Begdsb.

Lodoomggmmb  Lodmgomogm  3megdbo (996-5 dgbmo) 3sbybobdggdmmdobogsb
00530bxmgdl 03 30Mgdl, 3063 EHMgdom Nambm 6 bymogMo ImIormdol gomsmgdseda
dnoygbs Lbbgolb bosbo. smbndbymoa 3oMgdo o6 5M05b 3gbastime LobsdsGmmmb dogH
500Mgdmmbo, md3e domo gobIMMgmmdals damdsmgmds bosbolb d0ygbgdobal dom o
odmyg3em Logmmama Bgdobs s dabo godmazmgbals @bl gosbGHgdals dgbadmgdemmdsl.
530gbowa(s gb 30Mgdo 56 36036 g Mbotme (36mdnmba, 3obmbabdagdgmo bydngd@acs

S Hodde O.C., OTBETCTBEHHOCTb [10 COBETCKOMY TPAKIAHCKOMY IpaBy, 488.

146 Mpamosa I'.H., lleuenko A.C., CyGcunuapHasi OTBETCTBEHHOCTS, XK. ,[IpaBoesenne”, Ne2, 1998, 150.
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o6 3MbgdmdL s oBIMImgdamal 068gMgLado oM (339m0s. BLbgmal  badmdsmsgm
3m©gdbob 1068-9 3qbmolb 39-3 3oMsamogn dbasgzbo dgdmbggzgabomgal omgsemobbabydl
Lobodsmmmmb 3ngfm Dosbal d0dygbgdmol mygsbol 693698%g (3GIMAobnbomnsbn 3gymemy,
ddmdmgda, LEYMEBbmm3s6n dzomn) 3obyybobdggdmmdol s 30bEMgdal dgbadmgdmmmdal, ov
300 0(3mEbgb doma mxobol by3zMob gLodognGo dmdmommdal dgbobgd o of osygbgl
Lo goobo dobo J3gEMbomme semnsmgdal dgbobgd, 564 bogombal 8dazoM0 gowsbyzg@ob bo-
%9dzgmo 83 3oGmms dMsmgnmo dmgdgmgdss, Moz asdmaba@gds sMabomsebsmm bgwedbgwo-
39mdal gobggobs s Bobmobgommgdolb dBmdgdal dommgdmmdom bosbal meg0sb sba(zo-
mgdma. 9360360 046985, abaMmamadamal 068gMgLadol obszegem Lojomggmmb bo-
dmgdomadm 3mqdLdsz aobbodmgmmb bgagb gamgdmgdseda 3obmbabdggdgm LmdogdGos BAy.

5.2.2. 35bybabdzgdmmds g3GmdMag d5dbEmYmadgmms Imgddgrgdabsmgal

056539060m39mdodn sMbgdmdl gomeadamagdoms 3o@gammngdo, Mm3gmms ggOH™3-
bo dgbeymads gMmn oMol 80geM dgdmagdgmos, Mo@asb 335 o9y 08 badgyMmbgm sdm 3060l
350569439@° 3mzamal 8bMoesb Lbgomsbbgzogzstn dmddgmadal dgbMmymadsl bLogoMmgdl. o3
36m (3930 Imzgomob dogH dgbadyszobo 3EMugboma mg0bgdgdol 3Jmbg dofms obIsmgdals
353mygbgds o6 Fommzgolb IgbEmmgdal aoobomds Jgbodmms dgomagbrgl Gmam(s
369008mM0b, 0bg dmgomob 06&gMgLL. "

Logommggmmb badmgomagm 3megdbol 371-9 dgbmol | boboemal mebsbdow, o 3obm-
bosb, bgmdg 3 mmadomsb ob 3omEgdnmgdol d6gdnsb 56 g53m3nbatgmdl, Gm3 dmge-
93 3oMosE Nbos JgobEmmmb  gomeEgdnmgds, 35dab gl gommgdymagds dgodmgdos
dgobegmmb 3gbsdg 30M3s(3. Sbgm dgdmbggzedo 3MgE0GMMo gomEgdmmons doommlb dmgamal
bo33ma 39badg 30Mobagseb dgdmmagsbgdamo dgbenmgds. aMaone mo@gfodnMadn o3
399300l Igbedg 30Mgdb Bod@mdMog, mdnsmmm, bodwgam bddgdbEAmgdmgdl Hbmwogd-
96. 3gbadg 30Mgdo, MHMImgdag dmgamal bozgmae SLOYMMadgb gomEadaymagdsl, dgndmgds
0y3696 x0bagnc0 3omgda, dsm dmMab nbmagomsmaa 3965639900, onfoonmo 3oMgdo
0] 3596005698930, HBMAmgdo(3 o6 56086 0yMoomo JoMhgda.

39037 3oMabamzgal gomEgdmmadol dgbEmmgdol ©s30LMgds o6 560l 0dab bogmd-
390, ®m3 3Mg08mMab 60653g ol @ogzobEmb 3obybobdggdemmds 3ommgdamgdals dgub-
A mgdemmdab ob sMoxgMmgabo dgbmmmgdobasmgol. bLojommggmmb badmdomadm 3mmgdLob
396-9 3gbmol 0obobdow, Imgemgd msogabo 3obmbogHo bomdmdsmggbmoal o6 0d 3oMoms
dmg3900gd0bamzganl, MHmIgmmss ngo 0ygbgdl Lszmmemo gomogdnmgdol dgbabemgdma,
0bgmngg dmEmEmdom b sgmb 3sbyybo, Mmams b ggmama dMsmanmo J3ggdal M.
0mbndbmmo BmMds 3bgogbos ggM3sbool Lodmdomadm  3megdbolb 278-5 3sMsamogabs,
m3mol 8mddgogds 3G (39mmgds yzgmes 3gbadg 30mdy, gabss dmgsemyg 09gbgdl gommgda-
mgdob  dgbobeyymgdmom, dobgoszs 0dabs, ob ¢Insmme 94393mgdatgds dmgsamals
300009393L 09 edmy30gdmon dmddgegdlL'. 35bsdg ool ogm Fobdy o ol gdmmo
39mEgomgdol omm3zggzobol dmgomoal 3sbybolidggdmmdsl saqbl Mnbgmnlb Bgogmsznals
bodmgomagm 3megdbol 403-g dgbeman, gofos 03 dgd8mbggzabs, MHmss 396mbo d0MEsdnt dag)-

7 dmmog@odzomo B., gomEgdnmadal Bgbmmads, 15.
148 0439, 29.

149 172
Kéru X., Jlopman ., Beenenne B o0s3aTenbcTBeHHOE NpaBo. B kuure: [IpobieMbl rpakaaHCKOro M MpeaIpHHAMATEIb-
ckoro npasa ['epmannu, M., 53.
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00093L J3LGnmgdgmo 3060l 3obbobdagdmmdedg.'? GmIol Lodsmmowsb dmymmagdy-
a0, dmgomob 3sbbobdggdmmdol as563badmgMmgmn o3 gnmamgdsda dobo dfamas, Moy aodm-
abo@gds dgabEmnmgdgmo 306nb sGhgz0obal sMobs 3domabo Bobosbgoymadol godmbgboms oy

11 as8muy309mo oMol
dgehgzoms > 3ol 3Omygboge 3m3bogdadg oMabszdstabo  3MbGEMmmal  asbbme-

(30029300,

LogoGmggmmb Ladmgomadm 3megdbol (som3zgmmo bm@mdgdo Logsbggdmm dsbzo-
9396 gMomgdsl 938 Rod@MMgddg. dogomoms, ogemgdal bymdgimmmgdoom, Gm3s
bgdoommymons ©agdamgdal go@sbomds dgbedy doMobomgal, MB3Nbadyma 3obybl ogqdb

dob  Img3g0gdadg  sMdbomsbom  dgmggmymmgmdalb  gsbgz0m,

dbmeme 03 dMsmabomgal, Gm3geas 3L Jodmzgal gosbmdabal s 83 3ocal dg@mhggabsl
(711-g 39bemals Il Bobaman); 3g86sbzgema 3sLyybl 5993L 3gLodg 3oGnbomzalb bogmal gows3g3ab
dgdmbzg3o80 Bbmmme 03 dMsmabamgal, Gm3gmas dob domdmaal 8gbsdy oMol sMRg3s30
(766-g dgbeal Il BsBoemn). sbggg 89bsEgl @mgds 5g3L, Ladmdomb dgbEmmgds dosbomb
Lbgob gggbommdal bgmdgMmgdom, memmbo 3d9d33gmolb Bobsdg Lodmdomlb dgbEmmy-
d0bomz0b 3sbybolbdggdgmos sMs bddgbomemy, ssdge g9bgMomuMo dgbsty.

dmgomobamgal 3gdbEmgdgmo  30folb 3ogf  gomEgdnmgdal  oMmggzobasmgals
3obmbobdggdmmdal @ebgbgdsl bLBosL 3MgLaGmMal 068 gMgLadol MBEONLbzgmymBam(s.
396dmE, 3M9E0@MM0 M350 56 0dymggds badsMmmgdfng MmogHomdadn 08 306gdmsb,
Gm3emol godm(z 8mgamg 3obblb 0393L 3ol B0obsdy. 380@md ol o6 aoshbos dgbadg 3oGab
30356 dmmbmgbols mg3magds, 3oL bamhgmol boygbgds dbmmme bsgmmama 3mb@Mmadgb@nb
Bobosmdmga dgdmons. 83 3960b3b69mb, magol dbMag, doemndl, Ggamgbmmo dmmbmgbs
3565bmM(309mmb dMsmgmo gogd@mdMngn dg3LHmadmal d0dsfm. Nbos 5¢0bndbmb, Hm3
dmgomol  3sLyybobdagdmmds  gadmoamasbgds, oy dgdbEmmgdgmo o dmgdggds
dMomamaE, ogdie Lddgmms bLadsMmmgdMogn ©MJGMbs dm0sMgdes dmgzamoal  3o-
Lybobdggdmmdsl, dgbedy 3oMal dMamal Joybgoszsc.

LogoBmggmmb Ladmgdomadm 3mmgdbolb 396-5 dnbmo LadmMAL sbggg dmzgsomals
3obmbolbdggdmmdsody dobo  3obmbogfa Bomd3mdsagbmol 3mddgmgdabomgal. bsgzombals
0333560 ao00byz9@0l Logdzgmb Bomdmdsagbmmdall 0bbEoG G0l Momds gsbbade-
3603L. BaMdmIoaqgbmo dnoRbggs 3o, MmIgmoz 3mddgogdlb 03 oMol Bozgmem, 30ba(s
3996905 a0603935."* BomImBoagbmmdals oAb b sMob, GMI gMmo oo — Bohdmdowag-
Bgmo sbmE(309mgdL oMoone 3mddgogdsl dgmmg 3omalb — Bomdmeagbamal babgmoom
dobmgzob daboggdnmo Ngmgdsdmbomgdal gomamgddo s 0dgbl Lodmdsmsdm amgdgdbs
©5 Jmgomgmdgdl BoGdmea gbnemabocmgab. '™ Bamdmgdbomo meMmagmhomdab bndogd@ gl bEm-
90 bom3mea gbnma s 3gbadyg 3060 o003 9696, beraemm bomdmdowggbgmo o3 MmogHomdal
astgom Ghgds. 'S

13 KommenTapuii K rpaxmaHckoMy Kozekcy Poccumiickoil demepariin, dacTu TepBoii, BTOpoii, TpeTheii, mox.pex. bopucosa
AT., 396.

5! Hopumkwmit N.b., Pumckoe mpaso, 154.

132 (339039080 3., 3G 30 3., LS. 653MAn, @). I, 320.

'3 Jlepubypr T., OGssatenscTBeHHOE TpaBo, 3-¢ m3m, M., 1911, 148. Bo8mBoggbramds gofnggdal ©ogdady
MRmgdsdmbomgdal @gmaganmgdss, Bamdmeggborma 3ofal 80g@ BomImdswggbmabmgal bagnmema 6gdolb gows-
(39995. ab. Kéru X., JlopmMan ®., @sbsb. 6536m30n, 65.

P sebsdy 8., BomdmBsagbmmdabs o 80bpmdommdal aBbEGa@b Mmogobgda@gdseba, 3GHgdamoa: ,bo8sGmmal
H9xmeds bosBmggmman®, 256.

5 bogoBarggmmb bedmgsmagdm jmegdbolb 3m3g6@e6n, B. I, (dmadg 8.), »d., 1993, 280.
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5.2.3. ogMo@oyma 30Mab dGsmo

5.2.3.1. aFowoygema 3aMab LydsAnsmbandagd§mds

0Googe  30Mb, Mgomma@e 3Mbgdnm Lmgosmy® Bsm3mbaddbl, Mmmdgmba(s
bodoMmamo oMo Yymebolb LEOGMLL 860ggdl,'™ Fqbodsdobow LodsMmambndogd@mda(s
5gd3b. dobo Ngmgdonbsmnsbmds dgbodmms aymb dmgswo o6 L3gnsmyMoa, 39Mdme, dob
dgydemns Imbsabogmds doommb gzgmes bobob Lodmgemadmbadsmmmgdfng MmogHonmdsdo,
Gobog 3obmbo agFoomm 30Mb o6 @3Mdomagl, b dgndmoas dbmmme Bgbrgdom o bbgs
©53539d69dgmo M 313gb@qgdom gomzomabbabgdmma 30Dbgdol dgbodsdabo bLogdnsbmdals
a56bmE(309m900." oyMoonmo 3060l J39nboMmosbmds dma3o3L asnagdoumbatoobmdsl,
Bmagms ,LadoMmmadMngsw Robgmmn bgdolb asdmgmagbal ‘3606006(*)60[)“158 ©5 ©gmng@-
MBM05bMASL, Mmdgmoas dgoEm 393d0Mdos onMooyma doMol o@mbol as63bsdrmgMgm
603bgdmab, bgztms 3oMowo Jmbgdobogsb gobzomigzgdamo  Jmbgdol ombgdmdsbs o
©53m91 300909 JmbgdMog 3sbyybobdggdmmdobmab. oyMowammo oMol JdgboMmosbmds
b 309mmgds  dobo  mGasbmgdol  3gdzgmdom.  3Mgo@mmgdobs s dgbadg 3ofMgdal
0b&gMgbos o330L oDbom BoMdmsmagbemmdol gmgdal 3Jmby mEmgsbmos Lalbi@gds,
domn dggdbobs s Logdnsbmdol Bgbo aobobabdmgmgds 306mbaom 96 Bgbrgdoom. ayMooaymo
3060l mMasbmms ogH anFoonmo 3ocob bobgmom, asbbsdrgmnmo 3m33g@abzonlb Gom-
amqddo  gsbbmM(309mgdmmo  boddosbmds  BomImIsmagbemmdal  abLEoGMENL  sMbab
35035m0obB0bgdom nmgmgds anfoanmo 3060l 3mddgogdem @ Bamdmdmdoem Mgemgds-
dmgomagmdoms beydogd@oa(s ob oab. '™

0F0ogmo 3060l MmMasbmgdl J360sb godbogmEn 3oMmgdo, Mmdgmomss sbgmew
306Lod3Mo3L 396mbo o6 @edxydbgdgmo m3Mdgb@gda. dogomoams, bLadgbamdgm Lodm-
300mg0950L mMgebmos LobBgdnb dobgozom, gobbbgeggdmmas bgmaddmgebgm Lydngd@ors
bF9(3. 9M335b69m0bogeb gobobbzezqdgb 3o30@omuMa babmgasmgdgdol dotmgol gembe-
Bgby0sb s MALaggbNsb LobEgdgdL." Y Fommgal gBombsggbyGasba LobEgdal ©39-
030 3MM3MES(3096d0 doMmzgal dmegmgbo MmMasbms ofMgd@mEms Ladgm, g.6. dmMwo,
G0dgmo(3 03s30GmMma bsdgmgamynmam boddmb g3ubd30gdbacs nosglbgdl. !

396356990 3o30@ oMo babdmasmgdobomgol odsbaboosmgdgmo doGmzgol m-
Logggby@nsba LabBgdolb ML, Lawsy 33zgoMem sMab gsdoxbymn gMmMIsbgmnbogsb bym-
3dm356gmmdobs o 3MbEHMEOL gMb30gd0 doMmzal MmEgebmgdl dmmab, — as8a9mds o
Lodgmgomyn@gm bLadgm, — bgmddmazsbgmn mMgaobms asdggmds, MHmMIgmbsg ggobMgds
Lodmasmadol  ymzggmagemo  Log80sbmdal  godmmms o  Labmgsmgdol  3ab6gdab
BoJ@MdG030 asbbm(309mgds. 62

156
157

F96@ 900 ., Bgbagomo badomgzggmmb badmdsmsdm LadsGmmalb dmasw 6obomdn, 212.

396dm badsFommoal om@omonmo 306930l Jodstm dmasw NBmYdonbsMnsbmdal smnsfgdl 3mbEnbgbdnHa
9360m3ab LadsFomal bab@gds. 3gMdme: Jotmyma, a9m3s6mmo, s3bGMommo, IzgaiEsmanmo LadsMmsema, bemgm
onGoeonm d0ms L3gE0smYM YR JOSNBMsbmSL 30653@30(390L 96ammedgHagmma Ladstmemal Lobdgds,
3bg39 AMPsbym-a9@30bggmo badoGomal bobBgdnsb — yMebanma bodstmama. ob. Yanrypus JI., CBobona u or-
BETCTBEHHOCTH, T0., 2004, 57.

13 Bmadg ., 936m3gma 3gedm baBsommal Mg395300 bogeGmggmmaa, 209.

"% Bparycs C.H., CyGbekTl rpaskanckoro npasa, M., 1950, 201.

1% 456@gG0s ., bsdgBeMmdgm Lodmasmmgdal bgmddmzsbgmas 3sbgbabdagdmmdal megabgda@adgda 583-abs o
296356000 Lo gME3MEMs30m bLadsBmamda, g ,Lodomggmmb 8g(360gMgdsms o 300g80ab 8364, 1, 2005, 89.

ol FObG 00 (., M3 (309m0 JoMm30 s bgm3dmazabgmms 3sbbobdagdmmads by 3MM3mMssom badstmsda, 90.
12 Oltmanns Geshiftsleiterhaftung und unternehmerisches Erme ssen, 201. 8omomgdamos: dob@fos an., @sbsob. 6536Gm8o, 92.
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bogdoMoggmmb 30bmbo ,896508gms Bqbabgd® 3mBgMonm anfogonm 3ofmms bom-
dm3sagbmgdo s bgmaddmgebgmgdam asbbabmgmegl 39dwgg bmdngd®gdl: bmmoamstmmao
3obmbobdggdmmdals bobmaomgdsdn — 3oMmEBomMgdl, 3m3sboodn® Labmasomgdsdo —
39MbmbsmmMom  3obybolbdggdgm 3sM@bommgdlL, Jgdbmyoymo  3sbybobdggdmmdals bo-
Bmgomgdado, Lasgiom Labmgsomgdsbs s 3mm3gMaGogdo @aMgddmmgdl (3odagmdals
6936938L). onFoonmo oMol babgmom gotoggds dgbodmms oML sbgzg 3GmgMMabEds,
bogogm Bom3mdowa gbgmas. '

5.2.3.2. ogFomoygmo 3oMab dGsmgnma 3mgdgegdabslb 3sbybabdggdgema
Lydogd@abs s dabo ImgdgEgdab gosMmamgdab 33bbsdmzMms

0000 3060 magobo mMasbmgdol dogH gsbbmm(30gmgdeem badmomadmbodst-
0 gdcog dmgdggdsms dgmgase bosmdmadmdam gmgdsms bydogd@n o6 560l Jbmmme, dobs
03 3mgdgmgdol meb3gg0o dmgzamgmdgdos g30bMgds, 969 dggagddg 3sLybobdagdgmags
o60b. banb@gMgbms oMowonma oMol dGsmab, Mmam@ iz bodmgsmsJmbadsMomgdfngn
3obuybobdggdmmdol  JoMmmdal, oMbl asf33930."% LgMmam xmG3gbsdol dmbadAHgdoom,
0fooggmo 3060l dMomoab (36985 396 mogbgds dMamal GMowazommo (36980L gom-
amgddo. dobo dGsmoab L3gnamyMo (36985 MBS 3obnbabMgHML asbbbgsggdnmew, Mowasb,
(53 3oMBM s@adnsbabomgals o6l sdsbobosmgdgmo, o6 dgadmads yzgms magobo bodbom
00096@ M0 0ymb 0nGoonmo 3060bocgab.'® 53 3mbsbMgdol s3@mE0 Jgbsedodobow s3Mo-
&03900s 0d 3936096 93L, MM3mgdos Mgmnbgb, MmM3 dMomb, Mmammy 300l gbodozn®
©53m300gdmadsl magobo dofmmmbabobssmdogam J(3930bs030 s dobo dgwganbawdo,
3Jmbgos b0ggMbomymo 3603369mmds bodstmmal 6930Ldng Lydog]@mob dndsomgdaom. '*

1% 39656870 3gbobgd 3obmbob 3mBgb@sta, Il 3odm(398s (Fo6@0s ., Bobadg 0.) »d., 2002, 119-122.

' Jgbodmms e ofs omFoommo dofab badmgsmagmbedsdmmagdfngo 3abmbobiagdmmdol aggFwom bobbmol-
LodoMmmagdmng 3abaybalbdggdmmdsody Lomdastan? LodsMmmalb abEmns ImBIMAL, H™E Jus Lowzmbggdol 3o6mb-
893mmdado agfoogm dofoms b0bsdm@dgmgdal, Bsgsmama: Jomogdms, mgdms, bobbral Lsdstommal Bgboom
3obbobdg gdmmds smnsMgdymo ©gdnmagds aym. ab. gohgodgzama o., BoM3zzg39d0 JoMornmo Lbadstmmal ab@m-
00056, B. 1, 209. bogMobgagmda 1670 Bemol mEimbablbo nmgemobBabgdos 0g3gdabs s gm@m3mmasngdal (ogsmo-
0@ 30mE0gdo, Mbnggmbndg@gdn) LabbrabbsdsGmmagdmag 3obnbalbdggdmmdsl gomadabs oy gofMzzgymo
M@mgdgdob, 3Mogamygaagdol Rsdm@mdgzolb gm@8nm, ob. godobmbos a., ogmomanmo ool bobbrablbedsGomgd-
030 35bbabda gdmmdal o gMnsmmm@badsmommgdfogo s Ladmmzgbm msegobgdnmgdsba. . ,3MmEgLbos sgm-
3980, 2, 2007, 68. gl ogmogogmoa 3060l Lobbermabbsdsmamgdtngo 3obmbabdggdermmdal 3mb(39x(300 ©933300-
9dnmos Mmame(z bagBomm bods@omab, obg 3mbG0bgb& Mo g3eim3al LadsGmmal Lob@gdal J39y698d0. dogs-
momdE, 0bgmabamo 36g39090&ma bodsMmsmo sagbl 3md3sbnals 3obyybobdggdmmdal bgmaddmgabgem byy-
309J@s, 9691 08 oMms dogc Rogboma ©sbsdsmmobomgal, 3063 Bom3mawagbl 3m33s600b ambl, bgdsl, Bals alter
ego-U, ob. TTonxosuukos I'.B., AHrniickoe nMpaBo 0 KOMIAHMAX: 3aKOH M npakTuka, M., 2000, 28-29. sxbobndbogns, Gmd
Logdomggmmb Labbeolb LsdsGmmoalb gmegdboi 90396L anGowanma 306al, 396Gdme, 3gfdm Lodstmmal ag-
Googmo 3ol 3sbbabdggdmmdal abo Labgmam o6 dab LobaMggdmme 3obybnbdggdgmoa dofal g @obsdoy-
mob Bogbobomgab. 3ababalbdgqgdgm oMo dnnkbggs agMoonmoa ool bgm8dmgsbgmmdady, Bomdmdsnggb-
mdsby, dobo bobgmoo gosbyzg@nmgdalb Bomgdsdy N@mydsdmbaomo 3ofn. ogMogammo 3ol 3sbabob3ggd-
mds o6 303mafn(3bgds @absdsgymal Rodwgbo a3 Mo 30Mob LoEagbemmdal 56 dabo 3sbbabdggdemmmdabagsb
a06mag0baymgdal dg8mbggzeda. obadzgdos ghmeGmmamsr BodognMo s ogMoanmo oMol 3sbybabdggd-
mmda(3, dbg3g onFoonmao ool Labbrobbsdsmommgdmoga 3obybobdggdmmdbal az9Moom badmdsmsJmbodsm-
omgdcogo 3sbmbabdggdmmdol s6bgdmds. ogfMapanmoa dofal 3sbybabdggdmmds gmmabdmdl babggmob dg8wgan
Lobggdal godmygbgdol: mogzzoma3ns, KoM0ds, Jmbgdalb Rsdm@mmdgze o Lagddnsbmdolb Ygmadal RsdmE™maggs.
Logdomggemmb Lobbmob badsGmmoab 3mwgdbob 107’ 8mbmo.

165 RE3965d7 b., ognamen 3060l 3@amol dnbsstbiol goblobdemgmnbasmagal, ¢. ,Lodgmms Ladstmaman®, 34, 1985, 17.

1 Sxymes, Opuarueckas TMIHOCTD TOCYIAPCTBEHHOr0 IpeanpusThs, Ceeposek, 1973, 233. Bomomgdgymos: gmdgbodg
L., @oLob. 653G3mMBn, 17.
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0F0Eogmo  dMomolb 3Mmdmadsdy dLxgmmdabsol Mbos ®e3z9yMbmm Bgdsmbo-
056mdol (36985, d6gdMnzo00 dbmMEmME 5s3056L dgodmgds 3dmboglb 69ds s dobo go-
dmbs@30L Mbsm0.'” mogom 0Moronmo oMo Bodogne 3oGms dogm d94360mo bme-
3o@0mbadamomnmgdfngn 3mbbE G Jznss. 3oL, MmamE(z 3mEbom Lmnsmu® MmEMasbndAL,
0gd3b 690, GM3gmog gmobbdmdl 3mE3mEs300b BgzMoms 96 ©edgndbgdmal bgdsl, GMo(s
206036dmdl 5GLgdmdol oo 30 394360 Bodmbs]d6d0."® 53sbmsb, nbrogowal 6gds 3
dgdmbggzedn 0mngddgds, bomdmRbogds Mmamt ogMowoggmo 3ofal 65ds, Mo M339 oM
dmbgdMog, 365390 badsMmommgdMng bgdobatnobmdsal ¢ 39330Mmgds.

ab, oy Gm3dgmo bydogd@ob bgdgmmdoma dmddgwgds, 39Mdme dMsmgnemo dmddg-
389, dggMozbgds ogMopoym 30Mb, obGmMonmem ©m]@&Mnbsdn Bbggmmdal bagsbos.
0Moommo 3060l dGemo ammobbdmdlb dogmo jmmgd@ozol 3mddgwgdsl."? dGsmgmmo,
Bgbobodgdm, oMol oMs Jmmoasbom 3mmad@nze, 5Medge 3MbiMgdma 3oMo, 39MdmE
bym3dmgze69ma'"?, 3u35-8mbodbobyymg'"!) bLobgmdsg 3G mmgdm Bscdmdswaqbgmo.'”

mbodgtmgg Lodmgomadm oy Logm@m3mMszom Ladstmmoman aMoogmo oMol
3Momdo 3mosbMmgdl dobo MmEMasbmgdal dfMomgmm 3mddgogdsl, dgbsedsdabsaw, ayMomanmao
3060 3sbybl 0993L 5bndbyymn MEaIbML dGsmgmma dmddgwgdom godmbzgmma bobgem-
g3 madm o 0Mababgmdgygmadm  bosbobomgal.  dsgsmomsm, agfMdsbymo  Lo-
3MOM3mEs(30m LOZIMOMOL MbobIo®, JMM3MMS(300L 3MgEoGMEms dmmbmzbol W@mgds
B0sbol 9bsbMNMgdodyg, bybobadgdm, dodsmorma s onMoonmo oMol bymddmgs-
bgmgdob, 503390 3o30@omm@o babmasmmgdal 3ndsmm, gggMdbgds gsdggmdal Bgztos dog
396mboo gomzamobbabgdamo bgmddmgsabgmmdbomn dmgamgmdgdal gobDMob ob gongmobo-
™gdmmdoo sM®393L.""% Bmgemamdoms 8B 3mmbs 96 3odmu3Rgmmds doo dseml o
353mM0(3b530L. ZoModom, Joo dFsma dgaMao3bgdom LEMG g b, Bm3 obgo baddgb 8m3zoogl
bamo, Gobmgobo 3B o6 043696."7* anMoorymo oo Jobubobdagdgmos 08 d93mbgggedo,
o9 3abo mMasbm dmddgmgdos 3M33g@&gb00l Gofmamgddn, ob o) mEasbm asb(zwe
Rgdodmbomadal gomamgdl, dogmsd agMowonma oMol 3mbBMmadgb@ds of ozmms
otz dggdmm  bgmebmes 8dolb  dgbobgd, @Medgoryy apFmooymo oMol  Rzgmmagdcogo
LogB0sbmdal gomgsemobbnbgdom mzmans, GM3 MEasbmb 3mJdgwgds agm oMamammo doMab
3 J3909ds."7° smnomgdmos onogorymo Jomab 3obubobdagdmmds 03 dds-8mbodbsbaal
dGdmgmmo  dmgdggdobogabs  dobdy  @ogobmgdamo  dGmoomn  (Lodbabymgdfngn)
dmgomgmdal dgbeyymagdol 3Gm39L3d0, gobo dg@bggss, dsbdgy goMzzgpmo Gubiioab
0©530b6M 735 bLYdMMENBS(300L 306 (3030L gomzamabbnbgdom, dgbodsdabew, 3ol bogdnsbmdadby

167

Zitelmann, Ernst, Bergiff und Wesen der sogenannten juristischen person, Leipzig, 1873, 23. 8omomgdgmos: gobGyos
., 3gbogamo bogomggmmb Ladmdomodm badsGomal dmgsw bsBnmdo, 213.

'8 Ioxposckmit U.A., OcHOBHBIE IIPOGIEMBI IPaXIAHCKOTO Mpasa, 157.

' Hodde O.C., Toncroit FO.K., Hossit rpaanckuit kogexe PCOCP, J1., 1965, 231.

7 Lobgm8Bogm mMasboba309380 6930b Bs8mBBgmo mEGasbm sl @oMgd@mn, ob sGal Bgdal 3o8mBgmabacs
(Uepenaxun  B.b., BoseoOpa3oBaHue © BOJICH3bABICHHE [OPHIMYECKOTO JMLA, K. ,lIpaBoBemenue”, Ne2, 195,
http:/law.edu.ru/magazine/article...17.05.2007, 7.)

7! PaGunoBuy . JI., BuHa kak OCHOBaHHE IOTOBOPHOM OTBETCTBEHHOCTH mpearnpustus, M.., 1975, 55; I'paxnanckoe npago, T.
L. (mox pen. I'pubanosa B.I1.), M., 1969, 536.

' Tlokposckmit KA., sbob. 653Gm8o, 157.

'3 Semler in MiinchKommAKTG (2004), § 116, Rn. 502. 8omomgdmoas boabowsb: Fob@m@as m., mEM3m@szanm
BoMmgs s bgmddmgabgmoms 3sbgbabdggdmmds bsgm@m3mesam badsGmsemda, 386.

™ do6@a@Has m., JnE3mGs30gmo oFmgs s bymddmgebgmas 3obgbobBagdmmds bsgm@G3m@sgnm baBsBmsmaa, 386.
' Bparych C.H., CyGbeKThI rpaIaHcKoro npasa, 208.
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3MBBOMmOb asbbm@m(z0gmgds onMoonmo 3060b MMasbmb gomEgdnmgdss, g.0. 53 dgd-
0b393590(3 Lobgbgo MMaE6ML dsema.'”

Logo@mggmmb bodmdomodm 3megdbob 997-g dabemo saqbl 34dsz0b dMsmgmmon
dommmbobobssmdmgam Imddgmgdobasmazol ofs dbmmme  onfooygmo oMb, sMedgw
Boboggco 3060l (badydomb 3ndmgda) 3obybabdggdmmdsl. GmamG s smgbodbgm, bosbo
Mbs  oagl ©o30LMgdYm  dmgamgmdoms  dgbEmmgdol  3Mm(39Ldn. dogsmoms, 0d
Lodmdomb dgbEmmgdabsl, HmIgma(z g93mB0bsMgmdl Gmam 3 dMmdoma bymdgmmgdo-
306, 0bg IMmBomo bgmdg3Emmgdol Gomamgdl gofgom gobbmm30gmgdemn J8ggdo@abs(s,
09y 0go badymdamb 80839800 ngH 04bs agamgdmmo Ladndomb 3Gm(39Lmsb s 3o3d0Mgdamo
LoBomImm o6 bbgs Lognhmgdol godm.'”” LogMom Lsdsormoal msebsbds, dmgomgmdol dgb-
mgdsE 0mgmgds dmbadbabymal abgomn §dgmgds, Hm3gma oby dFoMmE 5Mob s 393-
domgdmma 08 badymdomb JgbEmmgdobmab, Mobmgabsi ob @ongdoMazglb, abg mEMasbymow
obaboomgdl o3 JgbEmemgdsl, Gm3 dgbodmms Rsnmzgommb, oboss, dgnbemmgdgmo
LbodLobyMgdcago 30D6gd0l gobbmM(309mgdol dgomegdoe.'”® Fogsmomsm, dmbsdbsbeaols
a3 LodLAbYMNLS 396 S 0ol Fnbabozgb sEdz30MmeMm 353d06d0 56 &b ol Ladbabymgdmng
3dmgomgmdabmeb, 5808m3 356s0M3g 3obmbl o6 5398L 03 ab(300096@0Lsm30L, AMIgmas dabo
3mbadLabyMmalb dodgboo dmbos 83 gDody. bomm oy Lodydomb EsLEYmMadol d53ga
Lobemdo 3ndsgama dmbadbobyMmg 0mgdL bymaysbl ©s gongGmbomgdmmdoo ©ssdsaggdl gm-
mgasl LaBIM3ML GgMoGmMnady, hoomgmgds, HmI gmod@o howgbomoas Ladbaby@gdfngo
dmgomgmdal dgbEmmgdal 3Mm(39bd0. 39ds-3mbadbabymal dgmhgzaobal azmmo Mbos agmb
Logom Babosbgonmgdolb yggms dmmbmgbs, Moms gonM339L, 343b oy ofs dgMmhgym oMb
Lo gdamabo gabosmmgds, dgbodsdabo 3mdDogds 3oL dmma Ladndomb dgbobmmmgdmaw,
060l o9 oM ob @gmod@nbotnsbo. Bosbal 30dygbgdgmoa oMo Ladymdomb  SbHmgdl
dmdoon bgmdg3emmgdol Loaggmdzgmdg, Mo asbsdommdgdl 03 aocgdmgdsol, HmI ab
993999356 gds, 300009698 0 gdL 0Haaneo 3060l MEMgebmbagsb, 569 oyMaoanma 3o-
obogob.

on@oogmo oMol dogf  3Mgo@mMabsmgal  (sdsMomadmmoabomgol) Dosbal
Sbodmo@gdal dgdmaa dob MHmgds 543L, Mgamabymo dmmbmgbs Bomygbmlb mEmasbmlb sb
dndogl. Bogomomo, JoMogm o agfMdsbym  LagmMm3mMsiom  badsMmamda  Lasgzom
LodmaomMgdol  oMgd@mmalb  babssmdmgy Labdmasmgdal  Lobgmom 938  Fmabmgbsl
Bocowaqbl Ladgmgamynmagm bodgm.

bogoMoggmmb badmgomogm 3mogdbo obgboggdlb sbggg Lobgmabogmb, Gmame(s
Logofm badosMommol  og@oommo  3oMob  3obybobdggdmmdal  Lsgzombl  Labgmdbogm
3mbadLabyEal Bommmbabobssmdogam dMsmanmo dmgdgogdom dgbodg 3oMmabomgol (go-
BogMo s 0o 3060) basbal Joyggbgdobsb. 85bmsb, Lobgmabogm @edme 30gdmaw
0890L  3obbl, oy Lodsmmomesdmmgggn dmJdgogdes doMmBogzo aomBMnbomgdmmdoo,
boem  dobo  8bMoesb  gobdMobzal o6 bgda  goyBmabomgdmmmdabsl  @smagbaemas
LobgmdBogmbs s dobo dmbsdLabmMal bmmowstmema 3sbybalbdggdmmds (1005-g5 3ybeals |
boboemn).

LobgmdBogm 3mbedbobnMgrm 0cmgmgds 3o6n, Mmdgmoai dnedogse, ©OHMgdoom o6

L3gEooENMo PP YdsdMbargdal bogndzgmdy sbmm(309mgdlL bymobyyymgdals BoHImsw-
3960l Bbg(300L. Bosbo godmbzgnmo Nbs ngmb Lobgmdbogm dmbsdbabymal g cmsgabo

78 Bogs mbodMgdom, 58 Jg8mbgggeda ogFomagmo 3oGab dGsma LEmMge Gogoma 343s30b, o o@s bymBdmgs-
Bgmo bydagd@ob, dGsmgmma dmddggdom godmabs@gds. ab. I'paxnanckoe npaso, nox pen. Cepreesa AL u Toncroro
I0.K., 4-e u3n., 1.3., M., 2005, 15.

77 bodoFoggmmb bsdmdamsdm gmegdbol 3m8g6@sto, B IV, 8. Il (Raggedgoma 3.), 400.

178 (339089080 3-, 3G G0 3., L. 653GMBa, 330.
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LodbobyMmgdFngn  Bmzgomgmdol  oMM3g30m.  8mbodbyma  Jgadmgds  gs8mabaGmb,
dogomomo, o3 3oMal 3ngf 3omEadmmgdol dgbEmmmadobsl 3obmbLsBbssmImgam o4@0b
253m (39800, Bg30Mow 96 BgGHommdom.'”

5mbobadbogns, MM 3mEgdLo (39m3g asdmymal Lodsfmmommsd(zo3n MMasbmgdals
056530096mdals 3oGms 3obybaldggdmmdsls dscmn 139bmbm dmgdggdom 3omabmgol Dasbal
dnygbgdol dgdmbggzedn. 3obmbdmgdgmo o3 gomomgdsdn saqbl  LabgmdBogmbs o
00653 gdmdol 30Mms bmmoasmem 3sbyybolbdggdmmdal o3 ¢3obsbbgmoms JbMnwsb asb-
BEsbz0b o6 gbgdo aoBOMbargdmmmdabsl, bmmm doMmBogo gong®mmbomgdmmdobslb ob
3650l sGoMmbgdmdabal 3abybobdaqgdgmo bydogd@o mogow Labgmadbogms. (1005-5 3mbemals
11 6sBoema).

6. 36 3mab g36M9dg 35Lybabdagdmmds
6.1. 35Lybabdg gdmmMdabogsb g3bmszabygamgdab bogndzmgda

dMsmgqemo 3abmbobdagdmmdal 3Mnb(3030 ymazgmo 3m@nemo dsMombgbognl
J35390b9000."0 ol 40003643980 3603369mmds o43b (303N 306mg6930L 08 Lods-
0nmgdmogo bygmmb gs63960dmgdabomgal, Mm3gmdag boms@gdom dgadmgds gobzomammgl
dobo  0bogoyommds. 835 oy 03 bogdnsbmdol  gobbm@zngmagdobsl 30mds  Lbgoms
LodaMomgdMogo 068 gMgLgdo Fbmmme 038 dmdoom YYbos gonmgsmabbnbmb, Medwgboway o6
35M393L  doo  Log@mbamol  syomgdgm  mbabdogdoms  ©o(330L0L, o6  Fooygbgdl
9006L."8" Basbols 565DmoMmgdeby 306l gomEgdnmb bool s6s megabmogsw bosba, sGsedgo
3650, 09 D0obol @oamds godmbggnmoas abgomn dgdmbgggamo gomgdmgdom, Moz 56 sfal
©33m 3009890 LMol bmEMBol sdMM3q30L bgdody, oMo 3sobybobdagdemmdabogsb
0030L98mgds."% Lodmdomodm LodsGmmol ©MIGMNbs JMHMFsbgmabogob asbsbbgoggdl
MdMdmm 3g8mbzgzolb o 339mogaem® d98mbggzel, moydmagzgm domab. mMoagg dsmgsbo
Lagobggdm bobosmnb, gogmgamabBabgdgmo, surgbyme dmgmgbss. dgdmbggge dabogsbo,
beoenm @omdmgggmo dogms gofgasbo baboosmnbos doMal 0d Logddosbmdosbmab dndsMomgdnom,
b3 393906 ds basbol BoMdmdmds. 53sbmsb, ¢y 83 dmgmgbsms Babsbbom asbdztgds
dgbadmagdgmo 046gdmms, YdMsmm dgdmbggzal megosb sz0mgdsz dmbogdmes (dogsmo-
0o, dImgogtg Lydogd@b HmI LEmMbmes, dob JogH dgomogedgdym Logmbgmbdy Ima-
b3oMgdgmms dmmbmzbomgds 393300 dm@s, ol sma dgadgbws sbaem Logmbgmb s basbl
5300056 30300 gdws), bmmm ondmgzgmo domob goMoegommds 93 dgdmbggzadan(z babgdg
04693ms. omdmgggm dogmsm 300Rbg396 Mmam(3 dbgdmog (bysmmomds, Jobobdgms o
5.3.), 0Ly LobmasEM9dMg dmgmgbg3L (Lsmsmo dmJdgwgdgdn, 38033900 @ 5.9.).'8

dmgomolb 6760bgob ©adm30gdgma aofMgdmgdgdol sMLdmdal ™ML dobo 3o-
Lybobdggdmmdabgsb gobmogabagmagdol dgbedmgdemmdal nmzomabbabgdl Gmame(s mbo-
RB0(30698ma g qda, abg 835 0 03 J394bal 3mbaGanEa LodsMommal Esbsbgbgda. gogmmb
Logmbmolb bLogMmedm@abm bobynmdalb 3mbB3gb3nol mobsobldow, bgmdgiMmgdals dbamg
mo30bngmEgds dgbEnmgdmmdabsmgal gocmzgamabbobgdama  3sbnbabdagdmmdobagsb,

179 KommenTapuit k rpaxianckoMy Kozekcy Poceniickoii deneparun (sact BTopoii) mocraremiinbiii, nox pea. Camuxosa O.H.,
M., 1999, 672.

180 Tokposckuit U.A., OcHOBHBIE MPOOIEMBI TPAXKIAHCKOTO TpaBa, 286.

181 (339039080 3., 3G 30 3., L. 653MM3n, 339.

82 Bynmenn B., 06 06513aTeIbCTBAX 0 pUMcKoMy npay, CIIB, 1875, 42.

183 I'paxxmanckoe mpaso, mox pex. Cepreesa A.U. u Toxncroro 10. K., 4. 1., M., 1996, 505.
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09 8338 30(390L, ®m3 gL asdmbzgmem 0dbs oydmazgmo domolb 96 obgmn gamgdmgdals
dgmgasm, MmM3mol go035mnbbabgds(z dob o6 dggdmm s MmMIgmms sMbgdmdsy o6 sGal dab
6930bg ©5dm300gdmo.* g3Bm3nmo Lobgmdg Gmmgdm LsdsGmmalb doMoomsn ©gd«)-
93980l mbobow, dbofnlb dogH gomademgdal dgnbEmmadmmds Ronmgmgds bLads@ome,
09 030 ©33830(390L, M3 JgnbEmgdmmds a53mbggmma aym ondmggzgma Bobssw-
dgamdom s bymdgzMmgdol ©ogdal 3mdgb@dn dobo gomgamalbnbgds, Bobssem-
309a3mdab o6 dobo dgmgagdal Md300006 S(30mgds M9y sdmg3s, aMbogNmo mzombsdMabom
3ol o6 dmgobmggdmes (8:108 dubmo).'® LogMsebagool Ladmdsmsdm jmwgdlbob (1147-9
Inbmo) 0obobdoe, dmzgomg maz30LGBmEgds Dosbal 8bsbMINEgdabogsb, oy Igubera-
mgdmmds a53mB3gmos 3oMgasbn Jodgboo, oz dob 396 sdMammgds.'®

bgdmonddgmol Bogbgoogsm, Gmam@i  3mbB0bgbGmEa g3mm3al, abg LogMom
bodaMmamo, 03bmdlL oMabomzol 3obmbalbdggdmmdal @s3obmgdal d8mbgg393L 03 M-
Lo, OmEe 3Mbgdmdl dmgamanbogsb ©sdmyz00gdgmoa dadgdgda. o9 3mbEGEbgbG MG g3-
3oL bodsGmamdo dGsmab aofgdg 3obyybaldggdmmds asdmbszmobos LagMom Bgbnwsb,
LogFmm bLodsfmsmdn, 396dme, LobgmdgzEnmgdm bLadsMmamdn ob dmaswo 3Mnbz030s.
dogomomo, dgfogmem  bLodsMmomdn dMsmon, GMmamis  3obmbobdagdmmdal  dommdy,
a560bomgds dofMomoeae ©gmod@m LodsGmamdn, bmmm bgmdgimnmgdol oMmgggabsb
dmgomobomgol  3obyybabdggdmmdal  ©o30LMgdabal  dFMomal  sMbgdmdady  domomgdos
bogomEgdmm o6 oab,'® 360d369mmds 593b s6o 0dob, Jmgomgd gomEgdumgds EOsMMZNS
AGdmgnma© o dMsmal goMgdg, M8 moze bamdgzMmgdol dgnbEmmgdmmdals
BoJGL-

3dmob gomgdy 3abyybobdagdmmdal 396563y Lmdngd@mes Bndsmo gom@gdamgdals
3gbEMmademmdol d93mbggzedn v0agbl, dogsmoma, BMsbanmo s Mbyma badsGmaa.
396dmE, 3Mbamma bagodmm badsMmsmo 0035mabbabgdl 83 Bgbl, o bgmdg 3G mmgdoom o6
560l oagbomoa Jobyybobdagdmmds Fbmmme dMomoaboomgol.'® sbgsg, Grbgomol Lodmds-
mogdm 3m@agdbol (401-9 dabemal 39-3 boboo) meboblow, Ladgbocdgm Logdnsbmdal gsb-
b (309 gd0bob, gomEgdamagdol sMoxgMmabsw dgbemmadol dgdmbggzadn, 3oma 3sbabl
0890L 3mb@Ma396@0lb Bobsdg Mmamm(s dMamalb sMbgdmdabsl, oby dgdmbzgzom basbal
oamdolb ©MmL, oy dMsmgnmoa 3sbybobdggdmmdal 3Mnbzndo o oMol oEagboemn
396mboon 86 bgmdg 36 mmgdoom. '®?

Lobgedg 3O mmgdm Ladstmmamdn dMamal gomgdyg 3obbabdggdemmdslb bdnMew v3o3-
d06gdgb dmgamobs s 3Mgo@meMalb dogh gool gosznmgdsl, azeommabamem gs6babem-
360 bogmob oem3gzsl, bmmm @gmod@n® bsdstmamda 3mdgdgdmmo bogmmbal Bysmmb
3096 D0sbob 3nygbgdal go@L.

6.2. 363008 mMabs > Imzomab dngM 3500l 333300l Jggagdo

LogMobggonlb bodmgomodm 3megdbolb (1138-9 dgbemal 8g-2 Bobomn) mobobdsw,
dobgegem 080bs, GmM3 babynmdolb bymadgzMmmagdom 393dgbn brgds bagmalb 8gbszmmmg
bgmdg 3O mmgdal ogdol Im3g6@ 0wk, ab o6 oMl Mobzob dsGemgdgmo bogomalb dodstm
dmgomolb 30gM gool gosgomgdal dgdmbgggedn. sbgsg, LagGom Lodstmmon gowol

'™ dmog@adgzoma B., 6sbyo@mdal bymBg @ amgdol bedsMmmgdGago d698s, 144.

1% ga@m3nmo babgmdggGnmgdm bsdsBmmob dafamsen @gdnmgdgde, JoGmama jgMdm baBsmamal jHgdammo, 255.
186 (339039680 3., 3G GO 3., @Lob. 65dF™Bn, 190.

57 dsB@a@Eas m., JmE3mGszogmo oFmgs s bymddmgebgmas 3abbabiagdmmds bsgm@G3m@sgom baBsBmsmaa, 373.
'8 Bymen A }0., Makaposa O.A., [onoszonyno B.®., Kommepueckoe npaso 3apyGeskHex crpas, M., CITB, 2003, 125.

"% Cyxanos E.A., @obob. 6536m80, 450.
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3505(30930boL Imgomyg 3obmbabdggdgmos gomEgdnmgdol IgubEmmgdmmdabsmgol 0d
dgdmbggzedn(s, Mmzs dgbenmgdmmds dob dfsmom 396 dggMabgds, b asdmbggmmos

393mb39300 56 omdmazgmo dsemoon.'”

390006 go5(30tmgdabol  dmgomabs s 3Mgo@mMol  dogm  dMsmolb  gaMgdy
3obmbobdggdmmdsls 0035m0bbabgdl badsMmggmmb bLodmgsmsadm gmogdbos. ggMdme, 393-9
Inbmol msbsbdow, 3Mgo@mnlb dog® dgbeymadol domgdol gowal gomsomgdobslb dobgy
©5930b69ds oFymazomn LodsGmnmgdmogo dggagdol Gzofmo: ol 3omEydamos, oMbsb-
OonEmb  dmgomagl  bgmdg3mmmgdaol Logbolb dgbobzgol aodm Ba@md8mImdomo  bgwdg@o
botxgdo, 3Mgo@mmb sbg3L bogmalb dgdmbggzom goxdgdobs s omm3zalb ol gn, bemem
RS0 350 gdal sMbgdmdabab dob ghmdgzs 3Mm(396@0b Jomgdol yyegmgds.

dmgomob dogH goob gosonmgdabsl dGomoal aomgdg 3sLybobdggdmmdsbosb
d0dommgdoo LanbGgMgbms Lodomzggmmb Ladmdomadm 3megdLbal KAHMngMRbadoGabdnmm
doboombol meo bmmds: 401-g9 s 402-5 Igqbmagdo. 401-9 Igbmoo @owggbomoas, Hm3 o9
dmgomy 39 dnmgdslb o6 sLEMMgdL EMMYmI© s dob 83530 dMsman o dondmgals, ob o6
0mgmgds 3ol gomsed(30mgdmo, dgbodsedabs, o6 gzabegds dgmeg dbamobsmgol doyg-
6939 D0sbal 8bsD@aMgdal gommademgds.

09g35Mo@, (36905 ,39000L  goo(30mgds”  aeabbdmdl  dmgomol  BogH  gowals
AGOMYME 300300000l s 3MgoGmMo  Bmgdsdmbomos, dmombmgmb  dgbEmmgdol
005330569800 30dmbggmmo bosbals s6sdmeyMgds dbmeme 35d0b, oy dmgamglb doggdmgals
3Gomo 30000 a5(3093530.'"" Dg3mmdnmoal LsdoGob3omme 402-9 dgbemo omgsemal-
60bgdL 3mgamal 3obmbaldggdmmdsl gomal go@azomgdabsal. dGamal doybgosgsm, dmgamy
3obmbl 0gq8Lb dg3mbggz00mdobogabsz, ) o6 ©e83@30(390L, M3 bosbo dgadmgdmes
o3aoMoym  35mEadamgdol  EOmyma  JgbEmmgdol EOMLSE.  8@badbmm  BmMdsmo
JgaMgdabsl gomaqgdstos, Ms sMbmdMngn Lbgsmdss doc dmmab, Mol gdysmgds dmgamals
339360 3obybabdagdemmdal obgbgds. 330dMmd, asbLbgszqds bosbolb aodmadbzgs dobgbdns,
mdgmbs 9Mo dgdmbggzsdo dgomagblb dgbEymagdol oymgbgds, dgmemg dgdmbgggedn —
dgbEmagdol dgndmgdmmds. (3030m0bENE0 ©MGFM0boL mebsbdsw, dgbvymgdal gowal
3005(30mgds bobgbge 03 dgdmbzgzedo, MmEgbaz dmazamg o6 SLEMMIdL 3omEgdmmgdsl,
Mm3gmo ®9O 3ogs 3gbOYmadans, bmmm oy aoM339mmo goMgdmgdgda dgbErmmgdals
dgydmgdgmb beosb bobgmdmoagn mal 356dnm by, gowol go@azamgdsdy s dgadmads
bodamn, Mowasb dgbmmmgdol dgndmgdmmds Byzg@L 300l gowogamgdsl.'” oy dmgsemals
d0gM ool goszamgdabsl dgbemads g6 Fowgs dgbodmgdgmos, 3MgoGmEn g-
mgdsdmbomos  Jmombmgml  gomEgdymagdol  3gbeymadol  3oMomgmuMo  gomob
3503(30mgd0m  go3mbBggnmo Bosbal sbsdmanMgds, 83obmab, 3 gomomgdsdn dmgzomab
dMomo dabo 3obybobdagdmmdol omzomgdgmo gmgdgb@ns, bmmm o9 3omEgdamagdol
JgbEmemagds  dgdmgdgmo  begds 3900L  go@szomgdobsl  Bomdmdmdama  dmgzamoabasb
33m 3009890 356 53mgdqdal go3m, Mgy 3omEgdmos 59bsDMINGML Mmam® (3 3omab
25005(30mgd00, obg 3gbGHmmgdols dgmdmgdmmdoo Bomdmdmdomo bosbn'?, s3sbosb, 53
13965369 3gdmnbgggzedn 3oLybalidg gdmmds aqds dmgzamal dMamab donbgoszsc.

5 g306M93mgdam 50bLbgds dmgamol dfMamal gocgdg 3abyybalidg gdmmdal ©sbgbgds,
mdMaemm (Casus) oy ggsmogooncoa (force majeure) dgdmbgggs bmd 3obbobdggdemmdabgsb
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3gbEmemgdol dgmdemgdemmdsl ImEal o6 sMbgdmdl s@g339@ M0 30dgdmdHngn 3033060,

' Bo@bos 0., @obob. 6536mda, 127.

! 3oBomadg b., @obob. 653Gm3a, 76.

12 Kéru X., Jlopman ®., @absb. 6536m8a, 53.

' Palandt (Heinrichs, 2003, BGB, $286, Rn, 44. 80m0mgdqmos: 8sBomady b., @sbob. 653Gmdo, 95.
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195

35693mgd9d0b dggasm 3gbemagdol dgmndmgdemmdom ©sdpastn bosbalb godm ™.
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Lodmdomoagm badsMmaman 03 306gdl, Mmdmgda(z doMmmbmBngMae sbmE(309mgdgb
3m3g@gdnmo  Logmmbal  Bysmmbmeb s303d06gdmm  Logdnobmdsl, ©30bEM7dL  bLbgos
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Byommb dxmmdgman 56 omgmgds ab, 3obz IMmIomn gHmogmomdal bagndggmby Sbfy-
mgdlb dobo dommngob gmbgznsl. dgbodsdabow, obsMamgdmmoal B06s3g 3obybobdagdgmas
365 gb 3060, 5653900 Bystimb dgmmdgmon, Mm3gmbs(s, mogal 3bMag, dgmdmaos, Mgamgbymo
dmobmgbs Bomygbmb 3ob, o9 bosbo bomdmadzs o3 oMol dMsmgnmo bgdmddgogdom
bogobol Bysdmdg.'” 08 390mbgg30d0, oy dmdg@gdnmo LogMHmbol Bysmm 3oMoodom ob
5653060306 IgEmmdgmmdodos, Job1bobdggdgmos 3063060 dgmmdgmn'®, brnem dobdy
0365bd3nNEgdal ML gdMBabab ob, 306z Dosbal 80yqgbgdol 8mdgb@3do sbmm(30gmgds

" bogoBmggmmb boBmgomsdm gmegdbob 3m3gb@sfo, 6.3, (dmady 3.), 425-426.

195 KomMmenHTapuii k rpaxaanckoMy konekcy Pocciickoit @enepanum, 4. 1, nox pen. Cagukosa O.H., M., 1997, 397.

1% @nefimmm E.A., ©obob. 6536080, 132. bogMom bedsGmmoal bobEgds8a LsbsBoGomm asbbsbmaMmagh s8age
Logd056mdsl 39890 3oMg3mgdgdnrsb godmdmnbamyg: 1) Mabgal baMabbo 56 sELgdmML o 565 basbal Baygbgdols
8mB8g@qdnmo Hobgyo; 2) 5s805balb dgbadmgdmmds, dgoBgmmb smbndbmma baddnsbmdasb ged8m3wmnbamg bagMmmby;
3) 8m (39990 bogd80sbmdab MBggmmm bobosmo; 4) Logd0sbmdal asbbme(309mgdal sanmalb 80bsbdgbmbammmds; 5)
3m3999mo bogd8056mdoEsb godmdmnbamg Labmaswmmgdmoga bLoMagdmabs o Ladmasemgdfogo LadodGHmgdals
gﬁmngﬁmfﬂnaoﬁmg&o. ob. Ocakse K., CpaBHUTeNbHOE TpaBoOBeeHHE B cxeMax. OOmas u ocodenHas gactb, M., 2002, 268.
7 Maiinanux JL.A., Cepreesa H.1O., MarepunaiibHast OTBETCTBEHHOCTD 3a ITOBPEXICHHE 310poBbsi, M., 1953, 30.

198 Lodgmms LbabodsMmmmm 3G54@n3d Bomomnmgdos 8mBg@qdamoa LogMmmbal BysGimb 8gmmdgmabs s pMmgdaon
3mbamagdemal bmmopstmam 3sbnbabda gdmmdady. ab. Coserckoe rpaxnaHckoe npaso, noa.pea. bparycs C.H., 320.
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333mb3gmmos Im3g@gdygmoa LogMmbolb Bysmimb mogabgdnEgdoo o o6 gd393gdemgds
500030560b gmBgdals LM 3MbGHMEL. %'

530gbo@  FoMmgdyymos  3sLybobdggdmmds  dFamal  sMMLgdmdalisl, dbmeme
0obgolb Laggmdzgmbg? Ladmdomsgmbedsmmmadmogo ©mJ@mMnbs Mabgalb (3698530 ammob-
B3MSL Bobobbom gommgamobbnbgdgmo Jmbgdfngn o6 doMawo bobosmal sfmsbgmbaymgmo
39093930 ©oam3ol LagyGobgl,?* 3ol Bbodozm ©SIM 0 dNMgdsl bognomseto o6 bbgs
3ofMms dmddgmgdol dggamsb, sbgzg dgdmbggzal dgmgamsb, Gmdgmoai gsdmoabods
Mofymazomo 39093950l ©oamdal 3g(36md0m.22 aogmagds, Gmd dmdgEgdamoa Lagmmbol
Byommb dgxmmdgmb ao36mdogMgdymoa o43b boggmsema domommdmogco dmddgmgdal Mab o,
MOMYMB0mn 3900939500 oam3al semdsmmds. 3 dg3mbggzedo Mobgo asbobomgds Gmams
3Gomol  dobodsem@o  boMmobbo.  LBmGgo gL oMol 83 30mdg  3sLebobdggdmmdol
©530L6M930b  bogmdggmo.®® F3o360 Jobyybobdagdmmdol mgmGos g3ysMmgds ©obsdzgdo
0bgobogol bmnsmu&a 3sbybaoldggdmmdal 3Gab3n3L obyy oMo, Gm3gmoag Lsgmmamo
30b6930b dobambgzem sbm309mgdl gocdgdmdymaumomzol damamoa bogmmbal do@emgdge
Logd0sbmdal, 3obmbl Mbos ©g9dwgl, oy 8dgzso Mabzo 3MbiMgGmm Dosbdn  aob-

199
2

I'paxnanckoe npaso, [Ton.pen. Cepreea A.IL. u Toncororo 10.K., 4-e u3n., 1.3, 55.

00 (335039080 3., 3G 30 3., L. 653MMBn, 355.

2 Babodg 0., PgogGgbe smEomgdmmdol gome@gdsda 8oggbgdmmo Bosbol s6sdmenMgdal gomegdmmagdals
on@oeonmo 39bgds, 3Mgdnmada: ,Laddmms badmdomodm bLodsmmabs s 3Mm3gbab sd@momaGa Logombgda®,
od., 1977,72-73.

22 CoGuak A., O HEKOTOPBIX CIIOPHBIX BOIPOCAX 00IIeif TeOprr MPaBOBOi OTBETCTBEHHOCTH, K. ,IIpaBoBenenue”, Nel, 1968, 55.

203 Ojixrensuxt B. A., Kareropust pucka B COBETCKOM TPaKIAHCKOM IpaBse, Xk. ,IIpaBoBenenune”, N5, 1971, 65.

2% Cyxanos E.A., obob. 6o36mdn, 453.

205 96m0 3mbadMgdaom, Ladmdomsgmbadsmmmgdmaga 3sbababdgqgdmmdal boggmdzgmo doMmmbobabssmBoggm
3603Mdmgmmo 3mJdggdol asbbm(309mgdobsl sGab Mab go. ab. Ofixrensuxt B., obsb. 6536Hm8a, 67; bmem bbgs
BmbadMgdam, Basbal sbsdronmgds 3obebabdggdmmdal gmmBsw 800Rbggs Bbmmme 35306, Mmzs ab gdysmgds
dMomgqen dmddggdsb. ab. Kpacapunkos O.A., Bosmemenue Bpesia, IPUYMHEHHOIO HCTOYHMKOM HOBBIIEHHOH OIACHOCTH,
M., 1966, 142.
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mmdolb ©abmazgze, Mm3gmbs goshbos o6 bgdoymapmmdomn, 56 bagsmeadaymm babosmo.
doMomos, Imdg@qgdgmo bag®mmbol Bysmmlb 8gmmdgmms 3sbybobdggdmmdal abmagss
3&oM9dL LogomEgdnmm sbm3z930L babosmb, Mo godmbggnmoas ndam, Gm3 3mdg@gdamo
bog@mbal Byatmb 8ggmmdgmao 88 mdogd@ob mg0bgdgdalb godm dg@n Mabzolb do@omgdgmos.
Jgbadadobo, 396mbImgdgmo  gomeadymos Jdgddbsl  mLogMmombm  dMmbzob  3oMmdgdo,
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bgmdmjemg bosbol 803Ygbgdgmon Bogmgdn aoMmobGnos sbsGomgdnmabsmgalb.2'? 53 J43-
obgggzedo, 3ol g@mgds og3b, odmzoEgdmo dodsmomb dmmbmgboo Losdmgggm

2% Bmbgemo 6., 39FHgbgmady ., 3oMg8mbamgol bsdodo bog8nsbmdom godmBagmmo Bosbobmgal LeBmdsmsdm 3o-
Lybabda gdmmdob bsgnmba JoGmmm 306mB3gdmrmmdadoa, 4. ,JoMorgmoa badstmmal Jodmbamgs®, 3oMzgmn-dgmeg
33960@sema, 2000, 84.

* Xoxnosa T. B., @abob. 6536Gmd0, 72.

% Bagdomadgamo 3., dGamol 3oMg3g 3obinbabdzgdmmds 0bamaba@-s8gGagmm babbmal bLsBsGmemdn. bBsGBomgd-
030 5bmBsmos oy Mgammamgdab 939480060 8gdob0dda, 4. ,LoBsGmsma®, 1, 2000, 70.

*% Tokposckuii 1. A., @obob. 6536m8a, 290.

210 Bmadg 3., 938™Bmdarab 8gmmdgmos Jmbgdaga 3sbnbabdagdmmdal edmgg30L bszambabsmgal, 4. ,boddm-
oo badsFmoma*, 4, 1984, 24-25.

2! IpaskiaHCKOE M TOProBoe MpaBo 3apyGexHBIX CTpaH, 1o pe. besbaxa B.B. n [yuanuckoro B.K., 413.

"2 %mady 3., bogmBLEGMEom gMEGGmEma @ moMgdamgdsms BybHngn bods@mggmmo, md., 2007,19-20.
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FAULT —ASA CONDITION OF CIVIL LIABILITY
(Comparative Law Analysis)

(Short Summary)

The civil law is the set of legal rules regulating the relationships between a personal initiative and
the persons with self-responsibility. The principle of due performance of an obligation arising on a
certain basis is also recognised within the civil law; however, the non-performance of an obligation
is a risk, which is quite common for civil relationships and this risk is followed by the origin of
civil liability. The study offered to the readers serves the purpose of clarification of the essence of
one of the conditions of civil liability — the fault.

The concept of fault has undergone certain changes within the legal doctrine. In particular, the
purely evaluative or normative theory of fault was introduced instead of the psychological theory
of fault. The former is no more based on the psychic attitude of a perpetrator to his/her actions and
the consequences thereof.

This approach was accepted both by criminal and civil laws. Currently, the key point in the concept
of fault within civil law is the observance of the requirements of due diligence characteristic of
civil relationships. Against the background of these dramatic changes the author tried to develop
her own vision of civil law concept of fault. The study investigates various aspects of the category
of fault. Along with the discussion of historical development of the concept of fault, which covers
the general overview of the path taken by the mankind from objective imputation to subjective
liability, the paper deals with the essence of the types of fault (intention, negligence) from the era
of Roman Law until the present; the cases of manifestation of these types of fault within
contractual and tort law; the circle of perpetrators which, in its turn, covers the following aspects:
mixed fault, liability for the actions of incapable persons and actual executors. Furthermore, the
problem of comprehension of the fault of a legal person is also raised. A separate chapter of the
paper is dedicated to the problem of liability without fault, the discussion of the commonly
acknowledged preconditions thereof (delay on the part of a debtor and creditor and causing damage
via a source of increased danger) as well as the reasonability and lawfulness of liability without
fault. The author summarises the outcomes of the research in the final part of the paper.
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3 Lobgmddm3zebgmmdn,® Bocnmgdammos, bsdmomsdm Mamgdoms ©s(330L jo6mboo s3-
39000 Lodmomadgdo gMmsbgmabogsb gobbbgezmgds ogMomomn s BodgMasemm&o
dobsstbom, g58mygbgdol gm@mdgdoms s bagmdzmoao.

53 6036gdals Jnbgog00m, LadmJomadm Y@madsms @o(330L badnsmgdgdal maobognzs-
(300 dgodemgds 3gdmga Labgmdgdo:

) Bmgdsdmbor byydogd@ms Rogd@mdMogn dmddgogds, Mmdgmbs Lodmdsmsgm
NRBYOIMS M35(330L 60dbgda sbobnsmgdl;

3) badmgomsdm Mgmagdoms ©s3MM393%Dg M3gHsGommn bgdmddggdal mbolbdngdsbo;

) badstmama(z30mn babosmols mbabdogdsbo, MmImgdbog badmdomsgm ygmgds-
0 ©IMM393900bsdo 3m339Egb& M Labgmadbogm ob Lbgs mMasbmgda nygbgdgb.

Yneo0mgds 1bos dngedymmo 0dsl, HmI Ladmgomadm YBmMadsms s(330L 3mbgMg-
&mo  Lodmomgdol  go8mygbgdalb  Babo s GoMamgdo  ©edmoEgdmmos L3930
bodmgomadm Mgmgdal dabssmbbes s Jobo ommggzob bobosmdyg. 3 Bgbl o6 gbnbosmdrgag-
35 ob goaMgdmgds, m3 Lodmgomodm Lodsmmamdn bdoMns dgdmbgggs, Bms badmdsmsgm
NBmgdoms (330 gPmEOHMMm© Modwgbndg bbgsmsbbzs Lodmomagds godmaygbgds. dogs-
momsE, MgbBodmos dgndmgds 3s3mnygbgdmeogl Mbogydgmm as3nMgdosb gs3ma-
0656 3omEademgdal 39Jobnddmsb ghmawm; m3gMme@nnma bgdmddgmadol mbabdogdsom
bogonlb  ©o393985 dgadmgds Imbrgb 03 oMol LodmgomodmbadsMmmgdmng  3obybob-
3390mmdsbmob ghmow, Mmdgmo 9M0393L 03 3060l Bmgdsl, MmIgmbsy bogoo g3l wo-
393900 ©d 5.9. bogbgdoom (3bswns, HmA, 530l donbgosgem, bodmsmsadm gmgdscms ©a(3-
30b 985 049y 08 Lodnemgdol 3odmygbgds 93yscgds b 3Mcmom bogmdzgmb. 3oMgzgm dsgomomdon

9L&0B (300 godmygbgds guyydbgds goMoagdol go9ddgdolb god@l, Mbogndzmm asdwac-

6 Cyxanos E.A, I'paxnanckoe npaso, Tom 1, M., 2005.
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196000 353m3nbomg 39emEgdnmgdol godmygbgds gdysmgds 0dslb, Gm3 83 goMogqdals Hm-
3903y Imbsbomad qbogydgmme dgodabs Lbzobo Jmbgds.

0d badoMormgdogn bmmdgdol oMbgdmds, Mmdmgda(y 33300MgdL Ladmomadm wes-
mgdoms ©3(330L IbmemeE 3MB3MgE M bgmbl, sbws sMbgdmds Lbgsmsabbzs badmsemgdals go-
dmygbgdol  dgbodmgdmmdabs, 60dbogh, Mmd  ©ozgolb  Ladyomgdal  dg@bggs  bogds
LodaMomgdMogn YMHMngMmmdal dbsolb dmbsdGHgdao.

535b0b, dgbadmgdgmos gHmEOEMMMIE ©(330L Medwybndg Lodysemgdol dgbsdgds
(9Pommymo gsdmygbgds).

0933560, badmJomogm YBmgdoms a(330L bodyemgdgdo dgoagblb 03 mmbabdngds-
0o babEgdsl, HEmMIgmms dobsbos bsPmEgdol bymdgnbgdmmdob @a(3ge s NdEONbggmymes
5 bodmdomasdm amgdgdal mogzobygama gsbbmsogmgds.

bodmgomodm Mxmgdgdal o330 dgndmgds aobbmE(309meEalb 96 do@mEm badmJommo-
Jmbadamonmgdfngn, 9839w 5@3nbnbGMsz0nmbsdsMmmadmaga s LobbmoblbsdsMommagdmo-
30 Bgboom. 30hbgmmons, Mmd gb gob30MMdgdmmos Mo Jadgboom: ¥y gemo, 3ol bodsGm-
m9dM030 bLBGNLYdOL osMgdG 0 NEn Mebogsfomdam. dmaswbsdstmmgdaga (3mbLEGo-
& 309960) bGoGNbo — gbss efMgmMdMaga bGoG bl dsbs, bmmm ofmamdmnga (A396L, bLadm-
Jomagmbadatmmgdfng, dgdmbgggzadn) — aboogomemyma 56 3mbiMgGmmo LEsGNLaL bo-
%39d39m0. 30650006 Bmasbsdsmmmgdmngo LEsG ML dobos Medwybndy oManbomgal, go-
dmeol, Mm3 oMmamdmngo LEIGMLYdD 3909&03NMIR NYOHMNYMNES3330Mgdmns, Mo(3
bdoMom aobbodmgMmeglh abazeg boggmgms gMmnsbmdsl (Jogomomo, baznm®mgdalb Magmg-
ds); dgmMg, LadoMmamEsMmagzol bobosmobs s NBmgdol o330L go6dbmE(309mmgdgmao
mEaobmb @ndab Jobgognc dgagzodmoas 3oMmdoma NRmgdsms ©o330b Medwybndy ,boggbe-
0" 30dmgymo. gMmo s 03539 B gdol dodsmor dgodmagds ©a(330L bbgaabbgs mmbabidag-
30l 0dmddgwgde.

2. bydmgdomagdm NBmgdsms s(330L bodYsmgdgdab 3mobaggazszns

dozdsmormor worz0b 3mbym9& om0 bsdyoemgdgdob ogmmm wg§ocmmt sboemn db:
2. 1. 9gem9dob o0smgds — ©0o(330L 03 Lodmomgdolb sy30mgdemmds Bo@dmndbgds do-

dob, (3o 30Mabomgol ao6 339990 NEmgdalb oMbgdmds 9434399 ©agds, brgds daba Momym-
3 5 3Mbgdmdl sbgmn ImJ3ggdol Mgommn@o bogmmbyg. bdoMow Emgdol gon® 3393mmds
0b393L 3obo a0dmygbgdolb dgndmgdmmdsl o6 30N gbo 5dbgmagdl sbgm asdmygbgdsb.
NBmgdol s0omgds 300l LEMG g bydogd@gdol HBogHNMdsdn 3o9M3393emmdol sSdmesb-
3600, dobo Hgomadsznabomgol bagomm 3ommdgdol dgddbol s 3gLady 3oMmms dbMnEsb dabo
bm@mdomyMa gobbm(z30gmgdobasmgol bgmolbdgddmgmo dmgdgegdol maz300096 s30emgdal bo-
3omgds.

MRmgdol smnaMgds, Mmams ma30bo dybgdooc dobo o(330L Lodmsemagds, dgadmads
356bmM (309l dbmeme onmaboodionmo (bobsdstomm) Bgboom, dogmed sms Imbombg-
mob 309 o087 @odme30gdgmo (30m3bMngn ImJdgmadol gbom. dmbamRgmal dmmbmzbo
MBgdalb 30 5d0b dgbobgd Jadsmmmmos sMs IM3sbbobawdn, sMsdgm LabadsMommmbaw-
30, OMIgmdsz MBOE0SMNMSE NbEs ©I9EILENOML, o593L o 9Ms gL ImbLaMAgmmgl
Logomm ggmgdo.

13989b dgdmbzgzedo gmgdals sm0sfgdol dgbobgd dmmbmzbs o(330L Lbgs badys-
93930l 30dmygbgdal z0mmdgmo Bobsddmzatnes. dogomoma, sMmgg3edmg sMbgdamo
3am3omgmdob omEagbnbomgol ob ba@ o dmgamgmdal dgbAmgdobodn dmgsemal ady)-
mgdabomgol dmbamAgmad ¢bos s53@30(3ML, BM3 543L dgbadadabo Ygmgds, Mm3mab a(s-
30bmgobag ngo 0gbob. 8og6sd bdoMaw NEmgdol (36mdals dgbobgd dmmbmzbols sdme 3owyg-
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dgemo 36033b9mmds 5g3b s ngo 96 Bmenbmddgds a(330L Lbgs Lodmsemgdgdom. Jogsmoms,
MBmgdalb (36mds 3Mab bsgmomgdolb ngmgdal, bbgs sdbmmuGnEa (bodgyMbgm bsmdmgdals

MRBYdS, 53GMOMI0L B gds s 5.9.) s dodsMmgdomo B gdgdal s(330b go3M(39mgde-
o Ladgomgds.

2.2, a9omgdob  @smmz93500y ombydaemo  Jogmdsmgmdol  (sby  Somzsbogero
g mdsmgmdol) smgnbs, Bmame(z o(330L odme30gdgmoa badyaomgds, asdmnygbgds od
dgdmb39398d0, Mm (3 badsMmsmeammzgzol dgogasm EsMmggnmo badmdsmadm Mgmgds o6
69398L oMLydMAL s Jgadmgds MgsmyMae ngbgl smwagboma badsMmsmeammggzal dgwg-
39%0b 508mgzbzmalb aboo. o330 gb Lodmsemagds dmaagl goMmm Bl 3mb3Mg@me dmd-
39009%90L, dogomoma@: dgbognmEnbsmgzol dobo Jmbgdol sdGMbgds Lbgabo w356mbm
3gmmdgmmdnsb, 306l godmbsobmagds, Mmdgmds 0300b50Mo @an3egs bagbmamgdgmn
boggdmds s Lb3. umgdol oMMm393930y 3MLdymo 8pamdsmgmdal smagbs dgndmgds
dmbogl Bmam®3 o330Lb og@abrondonmoa, aby sGsonmaboodgongmo Babgdal asdmygbg-
doo.

2.3. 80560l 565 donmgds — bLadmdomadm LadsMommoal s(33000 Gb]300L Y3nMzg-
mgbo 30DBsbos badmgomagm d6mbzal dmbsbomgms Jmbgdmngn nb@gMmgbgdal @s(33s. ngo do-
doGonggmos 03ab396, Mm3 JmbgdMogo dpamdatgmds dgnbombnbmb 3gomamboboabogM Lndo-
99898b 03 3gmdstgmdom, MmIgmoag domo YBmgdgdobs s 0b@gMgbgdal dgmobgzsedwyg M-
LydMd@s. 530@mM3 BmasEa 3MdgE0z0m 030 bmM(309mEgds @sMEM3gNmo YBmgdgdal sy g-
Bob 96 @oDoMomgdnmoabasmgals doggbgdmmo batamal 3m33gbbazool gbom. (3bowoas, 3abo
3mM339bbaz0nM-smmagboma dadsmmmmgds g3o630mmdgdamoas Jmbgdfngn Labogmbem-gze-
M0 YOHN0gMHMob §33035mgb@NEbsbMINMmadawn, aMgdnmgdocmn dybgdao.

Lodmgomadm MBmgdgdobs s 3obmbogHo ab@qMmgbgdal ©a(330L yzgmadg aszc(3g-
mgdamo Lodmomgds bosbol obsdmaNMgdss, MHMIgmoaz godmaygbgds Mmamey Lobge-
39309madm, abg sMobobgmadg 3@ mmgdm gMmogHomdal bggmmda. Bosbal s6sbmon@gdals
dmgomagmdsl  gomEgdnmagdol  sMoxgMmgebo  dgbEmmadol  bamobbo  asbLabdmgmagl.
35mEadmgdolb aMm3q30L dggan, yzgmedy dodgcnsmndgdnmo — ,emgdoon bosbob*
3bodEomFgdal gmmabbdmadl. bajstmnggmmb badmdsmsdm 3mogdbdo (408-9-415-g 3bemgdn)
bomdmeagbomo  bm@3gdo  gobbadbrmgMagh  boobal  sbabmon@gdal (30 gdemdals
bbgomobbgs goMgdmgdal gomgomabbobgdom (dom dmMal Lbgmmob @obasbgdoms o
®o6IMgmmdobomgol 36560l dnygbgdom, s6s Jbmmme sdasmn JmbgdMogo @sbsjmabab,
560390 30 gdgmo dg3mbogmobsmgal s +.3.).

»JMbgdMog0 bosbn gmm oG gMmnsmadgdmmoa basbos msegobo gomgabymo asdm-
bo@mgdom s dobo 00g6@0x0 5300 — Loowal 4sbbsbrgMs FgsMgdoom szoma(gss”.?

24, @oemgdgdolb o355 69Gm0or dobmeemgdoom. ,omd@Mmabobs s 36Modd 03530
B05b0b 565beMgdem 3G gbow 8masdmgds bgmymagama boggonlb gumewmo sbsdmanmgds,
30g35Rbns, MM sLgmem Mbws gobzabommmao ol bo@nFam 56sbEeYMgds(s. 3omEgdnmgdal
3M3930L MM, 0bgzg, Gmameg gb g3em3nem bedsGmamdas domgdamo, Babs 3mabbg
©aqds  bgmymagomo  bLoggmalb bsGnfom GgbBoGmEns, o dgadmgds asbgobormmo
gorr@gdrgdab ghmage gogMdgmadar 8nbo @ameggaab Igdngase.

NRBmgdg00b 05335 63GYM0m 8306 dam, HMgmbss bdnMow oMopogem modgMs-
&Msdo 30gy Mgommdo sebEmgds (AgbOmagds) gbmmgds, Gmamz Ladmdsmadm ¢eg-

! Logdomggmmb badmgsmodm 3mmgdbol sbsmman BmmBgda a3b3wgds 3935600l Ladmdsmsdm 3mwgdLbdo:
Lbg-0b 408-g gbema — abz-ob § 249, Lbz-ob 409-9 — abz-ob 8§ 251, Llbg-ob 411-9 — gbz-ob § 252, LL3-ab 413-9 —
abg-ob § 253, bb3-0b 415-5 — ab3-0b § 254.

Z bogdomaggmmb badmdomadm 3mogdLob 3mBgb@smn, (dmadg 3.), Bogbo lll, »d., 2001, 469.
0dag, 452.
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mgdoms 5(330L MM 30gdgmo Lodnemgds, bobosmmgds 080m, M3 sbsMSMgdmmal
dmmbmgboom ©sdMmg933s Mgom@am Mbrs dgobmemmb ol 3mddgmgdsbo, Gmdgmos dgbee-
mgda(3 b ggomgdes 3boMgms 383033065090 3omEademgdnl msbsbds.

39mEqdmgdalb BogyGam smbEnmads, hggnmgdmog, gumawn 3md3gbbsgnol go-
bl ba(33mo godmnygbgds. Logbgdoom (b, MM sBIMSMgdmmal 0b@gMgbo ymazge-
030l o6 dgodmgds sbgma Jg(33mom s 3dsymegamab.

3L mgmgds 993, 8dgR0mMgdom 538 3o3mb, MmM3 d0bds 3MbGMoa 968 s, Bog@mdMoa-
390, ho00bs 3mddgwgds, MmIgmoa(y dgbedsdabo gomeadmagdolb bagsbos, Bogsmoma: Mgs-
@ aosbze bogmn, dgobEmms Lodmdom, aobbos Lodbobymo s o. 3. Fbmeme 0d
d93mb39398d0, Omze Mgomyma sebEnmgds mdogd@nMae dgndmgdgmo ob sGababymggma
35b©s obIMImMgdamoabaomazal, Im9dnma Lodnsemgds dgndmgds dgozgommb ©a(330L Lbgs
Lodmomadoom, sbaMmamgdamal 5GRg3560L Bobgoz0m.

2.5, 9xmgdgdob ©05(330L 303039 gdmmo Lodmomgdss yomgdnlb wsdmmzgz0 56 Jobo
@omm39506 bogy@mobol dgdldbgcmo dmydomgdol o j3900. BmamE(y xmgdol smosmgds,
©5(330L 83 Lodmomgdob asdmygbgds dgodmgds o330L Lbgs Lodyemgdgdal dgbsdgdoo,
dogomomo: b0sbol 365bManMgdobmseb o6 3nmgobed@gbmml gomobogznbgdobmsb, sbwo
dgodmgds ©s3m9) 3000989 360d36gmmds 3Jmbogl.

deenm dgdmbgggado badmdomsdm aamagdol dgmmdgmalb 06@gfgbo asdmaba@gds
0300, Mm3d dgbygl (se03ggomb) dabo Rumgdol eG3z935 LodMBsgmmE S SMBMogbZMSL
dobo @oMmmgg30L bogMmby.

3og5m0m0, 08 636563Mgdal 538MML, HmMBgmbaz 1 3obmbmm nygbgdgb (dabo bgdem-
030b 306939 35dmbodzqds 93Dogdgb, 35606k gd9b, goss39mgd9b ©s 5.d.) Igbedg 3oMgdoa,
dgydemns dmombmgmlb sbgomn 8mddgwgdal d9by39@)s, 3sbmab, o6 Badmaygbmb sfmsbsnta
bbge, Jogomomsm, JmbgdMoga 36 9@ q6Dngda.

bdoMow o(330L 8m(3g3mo Lodmemgdal sbndbmmgds sdMM3930L B0gM MBmgdals
30bbmE(309mgdabomgal dgddbomo @adM3mmgdgdals osm3gzgmes. hggmmadmog, gb bogds
bobadmagn badstmomeammgganbsl, Mmdgmaig mogobmagem 3ol Lydngd@n® Bmadsl
o6 36033, 38603 byl 1dmal bn@dsmm@o dob godmygbgdsdo.

2.6. boggoerm gomnggdob dsomnems (36035 s dobo Ssonermdob dgwgsgdol 3odmyg69-
3o, 0MmoMms 3oMngydol soocrmdob dgwyagdob 83odmyn69ds 03(330L obgmo badysmgdal 396dm
d9g3mb393980, BmamMozss HBRmgdol oMmmzg3e8g sMbgdnmo damdsmgmdol smwagbs,
500356 gdmnbgggs 3oL LadsmmmgdMago sGboo.

Y39madg mzombohobm gb 360l dsmoo gotoggdal dmbobamg dbstgms mogednm-
39 3am3oMgmdado Roygbgdobab. dogMed 3530bs(3, MM (30 3obmbal dgbodsdabsw dsmoaea go-
03950L gon-ghmo dbamobowdn gadmaygbgds 3mbgnbgsool mmbobdagds goMogqgdoom dowmg-
dmmob 96 3mogboemals bobgm8Bogmb Lobofmggdmmm Rs8mMm™M3g30L Lobom, dgmEg dbscal
MRmgdgdbs @s 3obmbogm 06@gMabgdl 030396 08 3aboom, HmB Bobmzgal semewagbgb MBmgdals
M M39353g >Mbadmm dwamdamgmdosb.

2.7. 3mgomadqggdabs s anfopogmo 306560l mgmgdgdol s 3obmboo ws3mmo nb-
&9c9bgdal o335 dgadmgds aobbm@zngmegl bobgerdbogm mmgobmb o6 swgocrmdmazo
2300995603900 m30b MmEZsbmb 8 Gl domaemsw (36mdol gbam. gb 6adbogl, Gm3 dmgomadql
06 0gMoomm 306, Gmdmob bodmdomodm YRMgdgoo ©d 396Mbom (3N 45gymobse ROOMD-
35 396mbol o6 Lbgs LodsMmmgdMngn 5@ gdolb dgnbadsdm LadsmmgdMogn 590l aodm(3g-
oo, 9@mgds 543L, assbohogzmmb aboba babadsMommadn. Labodsmmmm Mm(3d od©aqbL, Hm3
dgbadadobo og@n, gfon dbMng, dsMmmbobobssmdmgams, Maasb dgnbodsdms 396mbmsb 6
Lbgs LodoGmmgdMog oJ@&gdmab (dogsomomsa, domgdnmos Losdobme sMoBmgdsdmbagmo
mMasbmb dogM) s, Igmeg 3bMog, sMm393L dmdomadol 6 ayFmaoyma ool LydagdEy®
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bodmgomodm MBmgdgdL s 396mboo o 068gMgLadL, 0mgdL aosbyzg@nmgdsl, aaon
domnmo@ (36mb dormnsbo ob bobammdmag. 396mbol dnbsstlbnm dmdsmsdggdbs s ayyMowo-
aem 30698 dgdmosm 0gebmb Lsndobme, Mems dsmamam 0gbgl (36mdoemo s6s dbmeme
LobgmdBogm mEMasbmgdabs ©s sEanmmMdMngn ®300335(m39mmdal MmEasbmgdals 396mb-

Lobnbosmdmgam 0@ gdn, sGedgm ab 598 gdo(s, GMImgdas 453m(393mns 0o 3000
domngol mMasbmagdol 30gM, o9y gb o9& gdo o6 dgqbadadgds 3obmbl s bbgs bm@Is@nmem o7-

&9db o 3Mm393L 03 dmdomsdggdobs s nyMooymo 30Mgdolb YBRmMgdgdbs s Jobmbom ws-
39 0b@gMgbgdl. 390dmm, babsdstmmmm aombggel gd393gdemgds ags ogiombgtms 36 g-
dab, Lasgom Lodmasmgdol daMmzabs s Lbgs MMasbmgdal 08 gowsbygzg@omgdsms damo-
mo© (36mdob dgbobgd LomRgmgdol aodm, MHMImgdos sMM3g3L 396MB3gdmmdam gomgo-
mabbabgdmm sf30mbgFms Mamgdgdl.
Bmgoo bgbom, 306mblLobabssmdmgam o9 gdo dosmamom oMol (36mdaemn dsmn godm (3930l
3dm3gb&0sb, 09y 0bnbo sbgmom oM ng(3d Sbamn 30bmbab 56 bbgs LadsMmmagdmngn sJ@ob do-
0900l 3m3gb@owsb. 356mbLobnbssmdmgam o480l domomawm (36mdols dgbobgd dmobmgbs
dgodmgds dgbsdgdmo ngmb ©s(330L Lbgs mMbabdngdgdmsb, dsgsmomam, dmmbmzbobosb
B0sbolb sbsdrmon@mgdol dgbobgd, sbws 9@oMydmab @edmyyz0gdgm babosmb, oy Mgmgdals
Lmd0gdEob 0b@gMgbo dgdmogsmamagds dbmmm 03 590l domoma 3MbLE G (30000, HmMIg-
m0(3 836 3mgdL YBmgdal Mgomadsz0sb.

dogomoms dgadmgds 3mgoyzsbmm badsmmggmmb ¢bgbogbo babadsMmmml oo
3oma@ob 2007 Bemol 24 Lgd®gddealb  33-335- 317 (3-07) wowggbomgds (3oLagmen —
bogoMmzgmmb ggobsbbos bLednbob@mMmmL dgdmbegmgdol LadbabyMob gmmal Lagswsbobaom
0bb3gdos (Im3abybg), 8mbobssmdmgaqg dbofmg — 33L ,smbos® (8mbamBgmy). @sgol bogsbo
0ym bLogaababom dmmbmgbal domamom (36mds. Ladommggmmb 1bgbsgbo LabsdsMommml
©0©ds  3omo@ed abgmddmgsebgms My Lojommggmmb  vdnbob@Mmaisommo  LadMmzgbm
3mqdbob  3oMzgmo dgbemalb 3g-2 bsBomom, LogoMmggmmb bLodmdomadm bLadMmzgbm
3m94Lol 391" dgbmoom, 404-9 dgbmols 3oGg9mo bobomom, 408-9 dgbmoals 89-3 bsBomoo,
410-5 3gbmoom, ,LodoMomggmmb  @bgbogbo  LobsdsMommb  dgbobgd®  LajsGomggmmml
mMasbyma 396mbab 39-9 Igbmom, LadsMmnggmmb gabsbbms LadnbabGMmL dgdmbsogmadal
bodLbyBb Bmmab bogssebsbam 0bL3gd300b bsgobszom LoBagomo o6 os3doymegaems. '

2.8. Ladmgomoagm RmMgdgdobs s 39bmbom @M ab@gMgbgdal o330L gFm-
9fm0 bodsmormgdmogn mmomngmomdgdob dobyzgde o6 dgczaers. dsgsmomsm, 34owggmb, 0d
dg3mb3zq3930, 09 5MLYdomdE eMM3gMm0s bombmal bafmabbobodn Immbmgbgda, Mamagds
0d3L, msgobo dgbgommgdobsedgdm o6 momn mgzel yowge-goyowzgal bgmdg3@mmgdol smbea-
95Dy @s Lagmbrmabomgal gosboomn Mmoo Mbbab edMMbgds Bmombmazmb, s6s Im-
0bmzgmb bamsbam bomabbal bagmbmob bgmdg@mmgdal dgbsdadobo bogmbmoaom dgz3ems;
9680b goedbegmal 80 ma30b0 gomEgdmmgdgdal sMbgdomo oMmmzg30L dg8mbzgzeda
9680b 3030 gdL dgndmas Bmombmazmb badobomgdom dgbsbgal @BOHNE3gmymBabscmzolb go-
©5(399ma  @dMogn Jmbgdol sdMNbgds, sbws daborgol abGaL asdmbaobyomn Gobal
30obEd s 8.8. yzgmedg bdoMmow a(330L gb Lodmemgds bmEM(0gmmgds nnFabondommo
Boboom, MoEasb s 393306Mgdmmas LadsfmmgdMogn MMMngMomdal adymgdom 396y3z98ob-
056 56 g(33mobmab, o330 o6 godmoMazbgds sbsMamgdmmoal dogM dobo edmyyz0wgd-
mo@ a5dmygbgds.

LodaMomgdMoago MmogHmnmdal dgbyzg@e (g(33ms), Bmame(z badmdsmsjm Magemg-
3980bs o 3obmboom s (3o nb@gMgbgdol o(330L Ladyamgds, dgadmagds 488mygbgdeme ng-
bgb 3mb@Moggb@nl Mmam(3 dMamgnm, obg sGedMsmgm 3mJdggdobmeb s 3ogdamgdoom.

¥ bogeMarggmmb gBg659L0 babsdsMommmb 0b@gMby@azgGwo: hitp:/www.supremecourt.ge.
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Lodmdomoagm badaMommgdfngn Mgammomgdals bagsbas, saMgmay, s@sdnsbals goylbb-
30bgdo@o @omadgdobs o cmogobmeremgdgdol s bbgs smodsdgmosenatin boggomob wor;zo.
Logdg gbgds abgo Loggmggdl, Mmammgdozss: s@sdnsbal bozmzbmyg s KebdMmgmmds, 3o-
m36930L oMbgds, dobo 35030 s jgmoma Labgmo, boddosbo Mg3yGs(z0s (93965L3bgmbo
dgodmgds gbgdmmgl og@aonm 3oMba(s, 30650080 bdnm dgdmbzgzeda sbggg JmbgdMaga sb-
39980 2g3L), oMo s MmRsbE Looydmmb, Lobgmoal Mamgdsl, 39Gdm 3bm3zEMadalb bgmdg-
Mbgdmmdab s 9.9, 50bndbymo mdngd@gdol momdady dgndmgds Redmysmndogl dbmemme
630bs 30Moa, sMedmbgdmngn MMmngMomds, 306500056 ngo Logmbgmas(zzmab Logsbo 396
30bmgds. gb boggmggdo gobyymeygmos ssdnsbols 30MmmM36900bogeb s 396 gowmag3gds bbgs
30693L, 3963 dgbywgds Ms0dy Logyydzgmbyg. Ladommggmmb bodmomsgm 3megdLbol dg-18
Inbmob 89-6 31b67B0 s®agbl 3Mods@gMosmmo boggmal dMsmgyma bgmymenl dgdmbgg-
3590 Bmam& (3 Joygbgdmmo Bomomab sbsDman@mgdal, obg ImEomym 3m3356Loznoba(s.

Lodmdomoagm mxmgds o33l 93a356 5Md3s@gMnamn® bnggmggolb dabmgol sdsbs-
Losogdgma bodnemgdgdom, dogomomsm, sdmgsl dsm Igmmdgmagdl dgbodmagdemmdsl, dgo-
&36mb Lobodsmmmm LofmBgmo megnsbmo Ngmgdgdabes ©s ab@gMgbgdals dgdmabsgn dm7dg-
980 o 339mab dgbobgd, oo ImMals gyMo3bdgmaygmo (36mdgdals godsmamgdal dgbobgd,
ImEomm@0 Dol dmbgdfngn 3m33gbbaznal dgbobgd s Lbg. dog®msed @o(330L badmJaemo-
JmbodoBmonmgdmngn  bLodmomgdgdalb asdmygbgds xgeH o 8mBIMIL 0dsb, HmI sbgomo
DB0gHnmds 3gndmgds bEmowm Mgamnmomgdmogl badmdsmsJm badstmmoao.

Lodmdomogm Mymgdgdal o330L abgmo Ladmsemgds, Bmamtages dmmomamo bos-
bob 3m8396bs¢z00, 560l ©oIMMZ30L ©O30mMEYdNMds, 350oboEML sbsMomadymb gv-
moEo 3md3gbbans odagnco o6 BbgmdMogn @obxgobomgal, Gm3gmbsi ob gobozal
®530b0 QRmydgdob oMM3935LMb 8353300900, ©S(330L SLgma badyamgdolb gsdmygbgds
0goMamgds mMo doMomemn goMgdmgdoo: gaM gMon, ImGsmaumo basbob 3m33gbLbsznal dg-
Lobgd Imabmgbals Bsdmygbgds dgmdmosm bmmmm 3Mb3MgG M dmdomadggdl, Mooash
0f0ogmo 300380 BodogYM b DbgmdMoag Gobxzol o6 asba30056; IgmEyg, LoMmggmm
NBmgdgdL, Bmaswo bybolb msbobdsw, 3oMewn sfombydoga babosmo Mbws 3Jmbrgl. Lbgs
Lodmgomagm Nxmgdgdolb oMmmzgzobsl dmGamaua bosbolb 3m33gbbagnol dgbodmgdmmds
396mboo 3oM@sed0M Mbrs nymb domomgdamo. badsmggmmb badmdsmasgm 3mogdbol 413-9
Iqbmolb dgbodsdabow, ,oMogmbadMago Dasbobsmzal Gumowo s6sdmey@gds dgndemgds
dmobmgam 0469L bmmmE 396mbom BLEGs® gobLsbgEMMm Jgdmbggz9ddn gmbogmma o
LodoFmmmnsbo sbsbrmonFmgdol baboo®.

dmEomm@o bosbolb 9bsbmon@mgdol 530LM0s bodo Gbizns: ,30M3z9m0 — ©d33s-
ymgxzommb odsMomgdnmo; dgmeg — bgdmgdgogds dmaboabmb bosbol d0dygbgdgmdy;
dgLodg — o306 sozammb  3oMmmzbymn Bmgdgdol bymygmes Lbgs 3ofgdol dog.
0mbndbmymo  Lsdn — LaGobysdioydo, MgdMabommo s 3Mg3abonmo - Gabiioab
383065300 BoMBmoagbl ImEomuma basbal s6sbmon@gdal gMmnsb dobdobl, Moz Mbwo
50bobmb BmBomo Dosbol gurmow 565bmsyMgdsedo. !

D gME0YE oG oG nMmedn godmomggs Logydgmosbo sBM0 030l momdady, Hm3 3o-
0@ 5Mdmbgdfng HMngMmmdal, Mm3gemas o6 393306 gds JmbgdMogl, dbmmme o393,
3ogM33 oM M ga M gdlb badmdomasgm badsMmmamoa. 9330 93 sDML 3MObs Jmgd oK gMg-
dgmo 3M0d0g3s dm3yges. 3gMdm, 5nbndbs, Mm3 Mymgdoms (339 badsMmmgdMmngn Mgan-
mofgdol ghm-gfMmn gm@mdss, s3Mgogyg, Mmd sbgmoa gsbybbgabgdswa boggmal dgmmdgmb
356033900 dgbadmgdmmdgdo(y og3b, aobzstamb ogn. dogsmomo, dgndmoas omsabbdwogl

" bogoBmggmmb bsBmgsmsdm gmmgdbol 3mBgb@seo (6obadg o.), Bnabo 1, 1999, 74.
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®330b0 306OM36930L gbobgd Imbs(3939dal obmdMngn nbgm@mIs(300L Lodnemgdgddn asdmyg-

695L. M350 d(330L YBmgds hggnmgdMogo Ladmgomadm M@mgdss — Ladmjomsdmbsodstiom-
mgdFngn Mganmomgdol 394s60ddab gmgdgb@ns.

3. bydmgomagm qamgdsms s330L sGs0yMabrngdonmae Lydysmgdgda

Lodmgomagm Rmgdgdol nxmgdsdmbomo oMol dogM ©o(330L ghm-ghmoa sMony)-
obodionmo bodyemgdss badmdsmasdm amadsms mgnm@szge. Ladmjomsdm Mgmgdocmos
03000005(335 30obbdmdl NRmgdsdmbomma oMol dogf God@mdHngo Bgboo 3obmboo ©sd3g-
o 3mddgegdal Rogbsl, Gm3gmos 80bbom nbabsoglh dobo dnofMown 96 JmbgdMoagn gmgdg-
3oL s 06 MgLgdal s(335L. dom gobgimmgbgds, dogomomsa, dgbsnmmal 56 Lbgs 3obm-
bogco dgmmdgmal gogd@mdfngn dmJdgmads, Gm3gmoi dodbow abobagl Jmbgdals o(33sL,
030939 9 (30mgdgmo ImagMogdob 8amdstgmdada ob ¢300Mgbo s 30mgdmmmdals SoGm-
39830 Rogboemn  sbsmmmagoymo  8mddgmgds. ©88mY3000909mm0  MZ0MES(335  33390M0®
a0dmbs@ymos, Mmiss oMo dmgdgogdl s9y30mgdgmo dmagMogdobs s mgom@sbdsmgdol
30bboo (bagdoMoggmmb badmgsmagm 3mmgdbol 116-9—118-g 3nbemgda).

XIO 30093 Om3ob 3g@dm LadsMmamdo 33mMmmdm MmebsdgMmgg mgomms(330L
»335b . 0g0 303mymBEs ,03000690MdL, BmamE (3 NBmgdob s(330L MO3E30M39m FmE-
3ol o @Bmgdoms babgmdbogm o(335b. ,mg30mbgdmdsdn” ngmabbdgdmms (©s0b@gmglg-
d9emo 3060l dogc 39Mdm Rmgdgdol ©o(330L gobbmmzngmagds LadsMomonl sdMmazgzoboc-
30 5630M0dLbmMgdal 3 boom, 564y, Lbgs Lo@yzgdoo M3 godzom, Bogd@mdMngn Bgboo odmey-
3009890 3mgdgmgds, 569 megws(335). MMl 3g@mdm badsMomal dgbedsdobowm, domaomd-
030 Img3g0qdobamgal  onb@amMgbgdmem  30Mgdlb  dgadmgds  dogdsmem  msgnsbomo
0b&gMgbgdabomgzgol dbmmmme gs6Ls3nmEmgdam dgd8mbzg398d0, Mmamtazss o9)30mgdgmo
™0305(330L dam3stgmds.

Ledg(3b0gEM oG gMoGMNMS3n ML 5@ M0l gMm0sbo sBH0 Mz0m@s330L Fndstion.
396mb3gdmadbs s 89(3609MgdL dmEolb asbbbzeggdmmo b oMLgdmdL 03Dy, oy Mo
s60b ;mgomEs33e — Lodmgomadm M@mgdoms o(330L FmE3s o Lodmomgds? 3g(3bog®
0nFobGms gfma Bobomn 300z mmon asbobomsglh mzomes(3z0b byMbgdlb: Mowashb, dsmn
ogombsdMobom, of smEgnmos gHm3dsbgmnmsb sbemmb 3pamdn, JogMed stomsbdbzgomn (369-
3980 = Ladmgomadm Ngmgdsms s(330L bodyamads s mMIs; gmEg Bobomo 30, oMo,
ymagmo@ 306mdme d0d3m3b9dL umgdol mgomms3gel 0d bg@bgdl, Gmdmadaz Ladys-
mgdsb 0dmggse mogosb 0dbgl s30mgdygmo 56 smnzzgomb Bmgdgdol oM®3z93s. ,MZ0m
&9gM3nbo ,m30m@5(335° Obgomol  396mMB3gdmmdsdn  3oMggmawss  gs8mygbgdmmo s
o(330L dbgagbo bgMbgdo o agm (36mdomo oty BLGLA-0b 1922 o 1964 Bemgdolb Lo-
dmgdomadm 3megdbgddo, o63 1991 Bemal Logyydgmagddo. Lodbabscme, Lbgs bs396mb3gdrm
5J&gdalb domgmo Mogabogeb aobbbgseggdom, ogo ©mabsy 396 3m3zgdlb Ls396MbIgdemm
35635608 gdsb Lodmdomagdm 306mb3gdmmdal Gofmamgdda. dsgsmomam: yodbobgmab b3 (3. 3,
33.9), yotandgoob b3 (8g-13 Fgbmo), bm-0b Lodmeymm bs (8g-14 Igbmo), H™Imgdda(s
M3000005(335 3363oMGqdmmoas HmamM(y ,3Mb3MG Mmoo Bog@mdMngo b nnMowoymo doMal
4890935, BmImol MBmgdgdo EsME3gYmns”, 56 Mmame(s ,3mbiMgGmmoa 0ol J3gwgdy,
ol Yymgdgdo ommggges”; Gnbgmalb ggogMsoal bz-do Lamdsmas dbmeme ndsdy, ™3

5003905  Lodmgomodm  axmgdgdolb  mgomeszge; gl BmMds  sbsmmaonfo oMol
Bodmysmadgdamo bdg390000 b3-30 (3g-13 dybema). 2

12 . .
AkTyanbHble poOJieMbl TpakaaHckoro npasa, COOpHUK crareil mox pexpakiuen npodeccopa bparunckoro M., Crates
Kopab6neoii M.C., «3amura rpakJaHCKHX IIpaB: HOBBIE acleKTh», M., 1998, 85.
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3. 3M0dsbmgo, MmIgmoi NRmgdal gobbmGzngmadol gomgmgdal 3HMbmgdals
(36mdoma 333ma3560 oym, Ladmgomadm MRmgdol mzomEs(339d0 gMmabbdmdos dbmemme
MBmgdsdmbomo 306l dogM  asbbmMsngmgdagm  39bmboor 083390 gBod@™dMnga
bobosoolb  4dggdgol, Gmdmgdog dodsGomemn oym dobo 306Am3zbgdal o6 Jmbgdogoa
NBmgdgdobs o 0bGgMgLbgdol ©o330%y. MzgomEa(zzel  Dm3gdlb  ngo  dnszym3zbodos
o (30mgdgm  dImgagMngdol o 30MMaL  og30mgdemmodsl. ogMmooymo  Jdggdgde 3o,
m3mgdbsz dodoMmmogs domme  Bmgdsdmbomo  3oMo, dob Bogf  aobabormgdmwo
&gM3nboom — ,m3gFs@ammo dgasgmgbol nmGowammo cbmaaam“.13

03000053300 06LG GG 3gH3obym bLodmJomsgm 396mbgdrmdada bszdsmm sGnb
39630050 gdnmon, M3 @IGOMYYM© 5Mgamnfgdl mz300m©s(3350.

sbg dogomoams@, oy 9o 306l o3l Lagsbn, Gm3gmai g3990360L Lbgsl dggmm-
dgemmdolb mxmgdoo s ngn JgmEg pmgb 3306gdL a533Do36M7d5L J399460sb s 88 Bogmal
056 Bomgdol, 35dab 3sb, ggM3sbymon  396mMb3gdemmdals dabgozom, dgndmoes Bsommb
b99mombodbamoa bagsbn domob godmygbgdoms(s 3o.

3060b a3gdoMaggdgmb dgdmoas ao@gbmb 3mo@g s Rofmmmb mbzsbo, Mmdgma(s
350539 0mo nym d0bals Igmmdgmal og dobol JoMal OmMmoen gomonbogmmdal gsdm.
3ogMa3 03 §dggdsl 3ol dgdmos dodoommb dbmmme 03 dgdmbggzedn, oy dgudmgdgmos
dooemb babodommmm obdamgds emmymosc.

Lodmgomagm @madsms mzgoms330Lb gHom-gMomn Lodnemgdol — mgom@abdamgdol
(bodoﬁmggmmb bodmgomagm 3mmggbob 118-g Igbmn) @edsbsboomgdgmo maz0bgdymgdgdas:

»300©sbdsMgds bmM(30g9megds, MHm3s YBmgdol oMmmgggs 9339 Imbos s gMmdgm-

0939, 5bes (6doM dgdmbzg359n) Ngmgdsdmboeo oMol NRmadgdobs s 0bBgMgbg-

d0b 98699mngFn bgmymagal Bobosmdroga;

2. 3omaMgds god3mMozbogh 3mbimgdme 8m3gb@dn a(330Losmzgal 3MB398gb@mea ba-
bgmdbogm mEMasbmgdobodn dndammzal Bgbadmadmmdal, obws 3o, GmImal
NBmgdqgd0 @onMm3gs, 3mJdggdlb megabo bgdom s magabo 0b@gmgbolb dgbodsdoba,
06hg3b Mgogamgdol m3g@s@ommm bm3gdbs o Ladwemgdgdl, Gm3mgdai NEc™
LEMsGN s LogFMdbmdns sdMMzgz0bsmgals;

3. 0300056356735 b (309m©gds, 9b0batgl ymazmabs, mogom @obomsemgdmmal (by-
309d&0b, Mmool Bmgds(3 o0M@3s) F0gf ymggmazsto domal godmygbgdom, Moy
o6 aodmMn(zboglh YHmngMmEabdomgdobs s bymdgbymdal Lbgs dmdomadqggdobs o
0G0 30Mgdob 3bM0sb bgmymeal Bobssmdoga @o(330L gobbm30gmgdabal;

4. ogoomEsobdsmgds o6 Mbos gobzogb abgmn dmddgegdal Gomamgdl (bodsMoggmml
bodmgomagm 3mmgdbolb 119-9 8mbea), Bmamag o 0mgdgmos EsMmggz0ol om339-
mobomngab.
bogdoMoggmmb Ladmdomagm 3mmgdbob 119-5 Fgbmmob dgbedsdobsw, ,603m0l bom-

0dg30b  Jgdmbzgzedn  sm3amgdgmos, ©aYm3bgdmos  as39mEab  gsb(zbogds bogmdg
yoomab @ogdal dgbobgd®, obggg, »39mEgdamn 3060l dg3yMmdab dgdmbzgzsda ogo
3194m3b9dmng ¢bws BaMgoanbmb Lamsebs@m mEMasbmgdl®.

bodo Mbrs gogbgel mz300mb3oMgdal d(zeMem gobbmMm(z0gmadol M™ML basbal
360D NM9d0L gomEgdymagdsl (Lodmgomadm 3mmgdbob 120-g5 d9bemon), bosbo ormbos(s
2095G0bomgdgmo 3m3gwgd00 nymb doygbgdwema.'
30b30bomogo Mo mgomEs3gel, Mmamm(s nxmgdolb o330b ghom-ghom bgmbl, mbros gsbgabb-
393M0 9Bmgdsdmboemo oMol Fogf msgobo N@mgdgdol mgomms(330bsmgal 3s8mygbgdmmao

'3 I'pubasos B.IL., IIpe/ensl oCyIIECTBICHIS 1 3aIMThI [P IAHCKHX 1pas, M., 1972.
“ Logoorggmmb Lodmgemsdm gmegdlols 120-5 dqbmol sbommann® 3mBgbmoagdsl a3meg0bmdL 49635600l
Lodmgomadm 3mmogdLab § 231.
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3693960mmo bsbosmalb mmbobdngdgda s of@&nnMmozs(33000 babosmal mbabdagdgdo.
(309390 033005(339 5 IM43ggds ¢ 30NMgbo sm30mgdemmdal dgdmbggszeda aobgmom-
369d5 od@ocmegoszgnma babosmal cmbabdogdgdl.

369396300 bobosmal mbabdogdgdlb asbggnmgbgds, 3gMdme, dgbsgomals dngm

30dmygbgdmmo msgobo Jmbgdol @so(330L Mbabdngdsbo. dsnbz Mmammas Ladmdomodm ne-
9350 03m5(330L 0gFaommo bodrgmgda?
306000006 LobdMasEMydsdn sMLgdMAL nbgmn dmgzgmgbgdn, Mmammgdozos: JumMomds, dot(339,
©589(3909, Mmo30bmgom (3bowns, MM 3obmba, GMIgmoa(y smnsfmgdl dmgomadol 56 mEMasbo-
Bo300L bogmmmgdol, m3g@s@ommo doMmzolb gamgdsl, Jmbgdoom Lamagdmmdolb Mg gdsb,
306536mdob ob Lbgs YBmMgdsl, smaamgdl sgMgmgg dob YBmgdsl — dodstmmb bgmymagabs-
356 03 gmbgdal o(330Lbsm3z0L s9y30mgdgem mMBabdngdgdl. BogMed o3 Jgdmbggzada Mbros
3356Lbm3aL, H™3 dgbsgmmmal o6 Lbgs Logdzgmdg Jmbgdal dgmmdgmoa oMol mgmagds,
30dm0ygbmb Jmbgdol o(330L s9y(30mgdgma mmbabdogdsbn, abgsg, Mmaméz bgdobdogmn
Lbgs Ladmdomodm Magmgds o6 35bdn dgdsgomo B gdsdmbamgds, gd39800gdsM9ds 5603b4)-
m930b 3gbadsdabo dabn gobbm3ngmgdol 3606(503L.

Jmbgdal o335 Nbs bmM0gmEadmegl  396mbol dmddgmgdol  dgbedsdnba.

035b3b, 3Msgd@ngodn g3bzmgds dg3mbggzgda, Hm 3 YBmgdsdmbamo oMo 3obmboom
503900 GofMamgdl Lomegds. dogomoma, dgdmbggzs, MmEs dgbsgnmmgd msgabo
3xmmdgmmdol 05(330L B0Bbom GgHn@mMasl dagormmbmammn dgdmagmm s gemgd&Mmmmg-
bo gomdge.

03306005, ®M3 boggomomo Jmbgdal ,o330L" sbgmo mBobdogdal asbbm(3ngmgds
30Bbo© 0bobogl oMo oM™ 3oL o335, 9Medgr 36580L doygbgdaba(s, 93obmab, scs dbm-
mmeE badsMmomEsdMmgqznlb dndstm, s6odge b6gdobdngMa Lbgs 3oMal 6 (3bmggmab dndsto,
Mm8gmo(z sbgo Mgl ggbgds. 333560 dggagdobsgsb oMz msegem 3gbsgmm@gs s (3mmo.

©5(330L 8333560 Mbabdngdsbn, MHmMImgdaz Ladmasmgdfng Lododmmagdsl 43bal,
36004) 933909 0s bodmdomsdm 3obmbdwgdmmdal mgsembsdGabom, scedgw ddndg dgwy-
39000 oamdnl 3gdmbgggedn dgndmads bobbmal Ladsmommal sbsdsmmosy ngdbgb dohby-

JX0.

Lodmgomadm  g@mgdoms  m3z00md(330L  glm-ghmo  Lodgsemgdss  oazncmydgcro
dmgym0m3s. >u(30mgdgmo dmagfogdol 0bbGoGM@o Mgamsdgb@gdmmos Mmams Ladmdos-
magm, obyg bobbmob Lsdsmomal 306mb3gdemmdom, s gb dgdmbggzomn Mmens. bogdg ab
360b, HmM3 3Gog@n3odn dmggfngdal dgmdstgmdsado 36930l doygbgds g3b3m09ds bmmme s
dbmeme 03 LagMmbggdol 3magfngdabsl, HmImgdai 3060l obsdoymadmogo Jdgmgdom
Boc3mngdbgds. 99906, 39Mdme, 35dmIabsmgmdl megem sy30mgdgmo dmagmogdol (369-
30b 9M0056mMbs, Bmame (s Lobbmol badsmnmabasmgal, abg badmdsmsm bsdstmmobomgab.

09 (30mgdgemn dmggfngds — gb 360l babmgsmgdngswm bodndn bgmymaobsgsb cog-
©3(3030 306MHmM3b930bs o NRMadgdab @s(335. oM (30egdgmo dmagmogdol dpamdamgmdsdn
®0305(330L5L doygbgdmon 36905, 0y o6 dmbs Jabo gomamgdal gowedg@gds, sbsdmaymy-
dob o6 g9399gdatgds. 30Momn s JmbgdMmngo MRmgdgdol @ozgobomgal Memadols dgmm-
dgmob 3mgdggds 3oMombabnbssmdpgamm 56 dnnhbggzs, 0y ngo Rogbomos s9y30mgdgmo
053005(330L dgm3smgmdsado.

LogoMoggmmmb badmgomsdm 3mwgdbolb 116-g 3gbmol dgmeg bobomolb dgbadsdabog,
»O9) (30939 ImagMogdae Ronmgzmgds 0bgomn mogws (339, MM3gmos 530 gdgmos bsgnmem
mo3dg 96 Lbggddy Ggomamna  damombobabssmdmgam  megmsabbdal dmboggMogdma®.
Lodmgomogm  30bmb3gdmmdol  dobgogom, ,oyEomgdgmo  ImagHogdolb  Gomamgddo
a56bmM(309madmo 3mgdggds o oMnl Jommnmbababosmdogam o 83 MM ©3EasMo
B05b0 56 365bEeMgds.” (bodomggmmb Ladmdomadm 3meogdbob 116-g dabmo).
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LogmMamgdms bsznmbo 080l Bgbabgd, BoMmBmImL o) 56 yzgmes megmabbds s (z0-
m9dgemo Img 960qdol Bmgdsl. dmbgdMngns, 3 39dmbggzedn asbdbadmgmgmos megoabbdols
bobosma — 0930990 BmagMogds 35GGmM Lo 3nmed meg3dg sdmasmo Lagmmbal msz0wsb
sbanmgdmo 3o of oMol g830bbymo, sModge ammabbdmdlb Lbggdolb, dsm dmeabl bo-
bgm3Boggm s LabmasmgdMogo 6@ gMgLgdab ogel. '

3ofal 3mddgogds 03 dgdmbggzado asbobomagds om30mgdgmo dmagMogdol gom-
amgddo, 09y ob 5 3dogmBamgdl gof339mm 30Mmdgdl:

» 1. gb 8mddgegds b 8@ oM gdogl megms330L babosmb MHmame s 3sbdyg, obyg Lbgady
»035bb3ol EMMU;

2. 9L 09305Lb3s YbEs nymb dsMmmbobobssmdmgam dmddgwgds.

3. 98 mogmabbdsl ¢Mbws 3Jmbrogl MgsmmEa bobosmn, s80m Ggomyma basbal
dnygbgds bws oyml  dmbommebgmn Mmamei dmdggfogdgma  3oMal, obg Lbzgdal
303s6on. 1

Jofomm onFoom mo@gfod@sdn dm@sbamo oym sbgmn dogsmomon: ,0sd0b 10
Losn Dy o bsdznemads m330L b0 goma(s M (36mdo dgb0dbs. ngo dommsb Rosysdmmoym.
smbadzomn dgdnbrs, 1(3bmdn yshoma gambs — g6 doememb dm3dnzmogb s d53wga g3
3m300gdb dmembm. 30b0@sob ©sbs 3odmo@sbs, 1 (36mdlL dog3sms s dgggdda hab(zs. ¢3bmda
3dndg ©sdogms. dmmmb  gsdmofzzs, ob 3oEgo dmgdoma ymgoams, 5dmdo 30bbme
dgbemogm s doemb gg9Mmgdmes."” 3Gmaqbmm o. dsgammoadol 36356E 900, sbgon
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THE FORMSAND MEANS OF PROTECTION OF CIVIL RIGHTSACCORDING TO
THE CIVIL CODE OF GEORGIA

(Short Summary)

Like any other right, the right to defence implies the possibility of undertaking of an own positive
action by an authorised person, on the one hand, and on the other — the possibility of demanding
certain behaviour from a responsible person. The right to own action in the case concerned
encompasses such treatment of a perpetrator as: the necessary defence, the application of the so-
called operational sanctions, etc. The right to demand a certain behaviour from a responsible
person mainly implies the measures applied by competent authorities against a perpetrator,
provided an aggrieved party applies thereto for the protection of his violated rights.

Delegating the parties with the right to define the relationship between them and the content
thereof is manifested in the dominance of the optional rules of civil law, which, as a rule, imply the
possibility for the participants to choose the most suitable for them option. Furthermore, they are
able to apply or not to apply the means of protection of their interests, granted thereto by civil law,
at their own discretion. At the same time, this provides for unsolicited nature of their interrelation
in most cases. The attainment of consequences by the parties, which is necessary for the
satisfaction of their needs, first of all depends on their initiative and ability to settle their
relationships, which does not exclude a certain property (commercial) risk, but rather implies it.

Another most important aspect of the duty to defend is also the preventive task, which means the
stimulation and organisation of such behaviour of the participants of a regulated relationship,
which excludes unjustified encroachment upon or violation of the others’ interests. This duty
becomes particularly apparent within tort or other legal obligations, also through the regulation of
personal non-property relationships.

Insofar as the majority of the relationships regulated by civil law account for property (or related
thereto non-property) relationships, the civil law responsibility, like the majority of the other civil
law measures, is of property nature. It is revealed in the compensation of damages to the aggrieved
party or enforced payment of the other amounts or assets in their favour, which, as a rule, do not
exceed the amount of damages. To put it in other words, it is of compensative nature, which is
compatible with the principle of equivalence applied in the field of value-based (commodity-
pecuniary) relationship.
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The main duty of the civil law is, first of all, to regulate normal economic relationships within the
society. To put it in other words, this concerns not the offences, but rather the organisation of
ordinary property relationships. Due to this reason, it contains the minimum set of necessary bans
and the maximum set of possible permissions. With the help of civil law instruments, the
participants of property relationships regulate their activity for the purpose of attaining the
necessary for them consequences. Even the moral damage within the civil law is compensated in
monetary terms. Property loss may be compensated in the case of violation of personal non-
property rights as well.
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Bobo@agdgdal dgmagodgds.

3M3al 3MmMdmgdol sbomoDabomgal sMRggze6alb dghgmgds aqgmdsbam Lodsmmambe
o gbb3-bg aobdnmmdgdymoas 08 gogd@om, Gm3 ,LLb3 gdysmgds 356gd@men Ladsmomals
LobEB L s (3omggMma Lodsmmmal nbbEoGMEL FMBgbHnaqgdobsl doMomsmsew ™mMngb-
&0690mos  49M35600L  Lodmgomodm 3megdbdg“® (898amdda — abs?), bmmm gLL3-ob
330935 334G m@ns 30dm3nbafg 03 gsMgdmgdomsb, Hm3 smbodbmma mbogozoMgdymn
od@o o6ob g3mm3olb dofMomomo 3MEoRnga30980L 8dmbogsmo 3M0b(3039d0l dgxsdgds —
3mM336m3obyyemo 30M00bG0 o Bmasgzmm3mmn doamdol gsdmdbs@zgmos. ©3wgboc,
bLgbgdmmn 598 gdob 33mmg3s 860336gmmzsbas MmamE(3 gMm3bamo  396mMbB3dmmmdals
LEREYMROL YInszMgbo bLodmemads.

6536M3al dgmmommmaon@o Logydggmo gdysmgds abGmMoymbadstomgdfongoa,
390 g300bs3sMmmgdMngn, @Mado@ MM s bm@ds@nmmo 33mmg30b dgommgdL:

! Logdotmggmmb Lodmdomadm 3megdbo, bagdoMomggmmlb 3sMmadgb@olb magoansmn®a asdm3gds, ,Bygdoba®,
b5 396mMBAgdmm 8@ gds, 31, 1997.

2 Principles of European Contract Law — Parts I and I - Revised 1998, Part III — 2003, www.lexmercatoria.org, (08.12.07.).

8 BoBogs L., 8yomzgemol 8gm@omo Mamgdgdol 3gsGgdombedsGmmgdmoge sbomobo, Jofmonmo LsdsGomal
803mbamgs, L3gosmaa godm3gds, 2004, 35.

4 39635600L Lodmgomagm 3meagdbo — German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris
GmbH, Saarbriicken, 2005.
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obgmmogerbsdstmoengdmngo doommob a53mygbgdom dMsmolb onMopoymmo  3589-
am&0s dodmbommmos abGmEonem gMHomdo;

dbmgmom  gemmdamadaznnbs s dboMmn  Mbogngsznolb 3ommdgddo, Mmogbscs
Lodomomamo by @m  350M3mboba(300b396 dogdammgds, dgydmagdgmos  ayMo@ogeo
0bbEOBMGgd0L dgbbogms Ibmmme Josobobgmdbogmgdfngn 356mbB3gdemmdal bognd-
39mdy. LBmMge 8808m3 dGomoal 3Gmdmgdal 3g(360gMmma  sBosmada  dysemgdnobs-
dstronengdingo dgomoob a53mygbgdoom asbbsmommgdym 860d369emmdal ndgbl Jomormma
LodoBmmaol, Gmam@  Mbogogsool  gMonsbo  3Gmzgbol  0bGgamomuma  bsbomal,
35630006 9d0bomgol. 50badbmo dgmmemon gdbabyMmgds gehmgbeyma badsMomoal bHymymaegsl
> amobbdmdl Lbgoabbgs Lsdommmgdmng Lab@gdsdo ©sd3zz0Mgdnmo  badsMomals
sbagmman 0bLEBGMEdLS s (3693980L YON0gHMBndoMmmgdal 3sbbsdrgmal;

60dmm330 go8mygbgdmmo @magdsdmmo 39300 dgomon gdLabmEads bmEdsms
0@o@ogmo 3603369mmdab, (3om3gmm (36980005 nbssmbol aaqbsol; bemmm bmmdsgomeno
J3emgz0b dgommo ammobbdmdl badsGomal bemmdol sanmal asbbabmgmsl LadsMormnl
Lob@gdsdo.

LEmMo gomememagoom bgmddmgebgmmds LodsGmmagdmogo 0bbEoGM@gdolb bsd-
300 0gMoomo sMLob s gbal Ydmagmgbo bagndzgmos.

603mm3d0 godm3zzmgmmo bsgombgdo Bamdmmagbomns d9dmgan ob3ndwgzmdoo:
™03530M39md  asbbogmymos dMomo s dabo sgamo  LadmgsmsJmbadsMomgdmngn
3obybobdggdmmdal Bobsdommdoms bLob@gdado; dgdamd megdn BamdmAgbomos dMsmals
Lodamormgdmoago sMbo s dobo (3omzgnmo gm@3al 360d369cmmds 3sbmbolbdggdmmdals gob-
LodEgEL 3MmbBEgJLEd0; edmMzoydgmn Mmeg0 gmdmds dMsmgmmo s d3o(3Mo 3obyy-
bobdggdmmdal 3Mabz0dms YOHMngMmM3ndommgdsl s o0 dmJdgEgdsl 3omEgdnmgdals
3o 3gnmo babol @emmgg30b LodsMommgdmog Mgg0ddon, bLoss (3om3g bogombgdawass go-
dmymgomo dMomal 360d369mmmds 0sbsd3900930b 3om©gdmgdal eMmmzgz0Lal s 3sby-
bobdggdmmds gomEgdemgdol dgdbEmmgdgm dgbadg 3nMms dMsmgnmon J3gogdobomgals;
39mgdnmgdob dgbEmmgdmmdol Mobgol 3GMdmgdsdogzs bodtmMIdn ©sdmyyz0gdgmo
®030L boboom o6l Asdmysmadgdamo, 30650006 ngo gobbognmcgdnmo 360d369mmmdals
3gdmbgo 3oLyyboldagdmmdol gobbabdmgMmal mgombodMmabom; abobMmmb 30 BocdmBg-
Bomos dMomal gogmgbs bgmdg3Mmgdnesb asbgmal gamgdalb BomdmImdady, 3mboemm-
©bgmo Bosbols 965D@om@mgdol Mm@bmdal gsbbabdmgMmobs o dgdbzgMn gomogdmmgdal
dgbEmagdobegsb asbmogobngmgdsdy. bodmmdol ©sbizbomn maga 33mg3z0Lb dgwgagdals
BocdmBgbols 9dmgbgds, Los 9M®msb LobEgdsdos gosdMgdmmo 653MmMIol 33930l
dofMomsn mMngb@onmgdo.

Il. 36 3emn, Amame g LadmgsmasgmbadsmanmgdMmaga 3sbnbabdggdmmdal

3aMmdd

Mm@ 0nMo, 3mb3Mg@mo Labgmdg3ONmgdm YO0 gMNMd0Esb 50dm(39b69d4ma
39mdnmgdob oMmgg3s ox39dbgdl bobgmdg3Mymgdm 3sLybalbdggdmmdab.

Lobgmdg3mmgdm 3obmbalbdggdmmdal ©s30LEMgdobmgal >m30mgdgmos sEbgdmds
350339990 B0bs30mmdgdobs, GmImgdai 3omEgdnmgdol oMmgg30lb 3gds0089bmmdsls
486006. 83 dgds0aqbemmdol gmg3g6@qdos: §3gwgdal deMombabssmdmgamds, 3nygbgdamo
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B0sbn, 48ggdabs o ©admast dgrogal dImEalb Fodgbmdmoge 3ogdoMo o ©edME3930
Lyd0gd@nb dMsma.

dMdmn 33mEadmgdol oMmggzolb dgdsanbrmmdol 136ndzbgmmaabgbo Lwdagd-
&0 gmgdgb@os, ogde 9M> SPEemgdgmn, Moradb »3omrIdmgdel RIME3ze VbR
a00doxgbmb gomEgdnmgdal ommazgzaboomgol 3obyboldggdmmdobash. 3omogdmmgdals
oMmm3930L ghmnsbo (36935 o6 gnmobbdmdl 3sbybobdggdmmdol oxydbgdobmgal gm-
00560 B065306m3930L 5ALgdMBSL.“? gomogdmmadol JgubGHmmgdmmds dGomoal ast9dss

bgmdgammadol ©oMm3930L  obEGMmgdnm F9dowagbmmdol  J360b.. bmenm  Foorem-
Bobosmdmgamds, bosbo s Fodgbmdogo 3ogdnfn gomadymadol ©sMmggz0lb dgdsc-

39bmmdab o 30mgdge mdogd@&e 9mgdgb@gdae gobobomgdasb.

abg-ob 280-5 3oMog@mogol domoom dmgomal 8096 gomEadymmgdol ommggzabsl
369008mAL dgdemoas dmombmzmb 880, godmbBzgmmn Basbal sbsdman@gds. gb bgbo o6
dmd89009dL 85306, 30 dmzamgl o6 domdmzal dMomo gomEgdmmgdal sMmggzedn. o
Lobgbgs bLgbgdyma ZoMogMmoxgnm gomzamabbobgdamn yggms Bobsdommds: bsdwznro
3omEgdnmgds, dobo sMM3g35, basobo, dmgomol dMsmo ©s 30dgdmdMagn 3933060,
369008mMAL BamImgdmds Dasbal sbsdmanEgdol dgmmon dmmbmabal mamads.

sbommgom@o, bLz-0b 394-9 | dnbemo (396@GsmyGn s Rbdmasgbo bmMdss, Gm-
dgmo 396938 30(390L dMomagmo 3abybalbdagdmmdal 3Mabz03L s 3Hgo@mML gom-
©3dmadob  sMm3g30b Jgmgas Bamdmdmdomma  Dasbal  sBsbmeyMgdal  Imambmgbals
MBmgdol  obnggdl. ombadbmma  IMbmol as3mygbgdol babsdnMmdgdos: 1) bodrgoemo
39 gdnmgdombadsMmmgdfngn MHcmngMmmdalb sMmbgdmds; 2) 3omadamgdol ©sMM3939;

3) 30mqdmadob dgnbemgdmmds, Hmamg dmgsemab dMomgmmo Jdgmgdal dgmgao.

2300300, 35mgdnmagdol dgmbenmagdmmds, dmgomal dMsmgnmmdals dogbgos-
350, ox¢dbgdlb dgmMoo dmmbmgbol Nxmgdgdabswda 3MgodmEmab bgmdabsbgom-

3mdsb. dFomal 3o@gam@ns 3obbs Mm@ gdam oG3z0Mm35L 0dgblb Dasbab sbsbmammgdal
3mnbmzgbol NBmadsbmsb dodsmmgdom, Moz 39M3s60alb Mgxm@mdolbdgdrmagmdmmabrgmo
Lodommmal EyomabB o d9bgdal godmabs@zgmos.

Gom3gnm dgdmbgggzedn dMomoa gogmgbolb sbegblb bymdgMmgdowsb gsbgmoal
NBMgdob 6oMIMImMbodg @ Lobs33mm dgbmymgdal Imombmgbal Mamgdsdys sobsbgds.

. 3@ smab badsMamagdMmagan s@ba

Bobodmgdomg mogbs s dgbodsedal J3gmegqgdda gobbormmos dMsmon, Gmam(s
™d0gd&Mo badsMnmgdMngo 3o gammns, 306500056 ngo gobobadmgmgds mdogd@ o dgbsedg
3060l Ji3930b, gmbog@mmo  Bobobgonmgdobs ©s  (3mEbol  LESbsGENm. sbggg
Boc3mBgbomos dMamabs s 8obo (39 3gMmo gm&mBalb 860d36gmmmds 3abyybobdggdemmdals
356bsd3M0b 3mb@qdL@do.

® Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2" ed., Hart Publishing,
Oxford and Portland, Oregon, 387.

% 206 3o@0b gosz0mgdabs, Gm3mab byBsGmmgdmag 3mBLE 30580 dGamn a5bLbsgnm@gdam 86035369mm3sb
ndgbb.
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1. 3@ 3mgnmmdab mdogd&uo LESbps@Gn 35Lybabdazgdmmdal
336LadmzMab 3mbEgJLEG3n

Amdonmo badsmmama gobsd@ o390 dMamals Mmdagd@ne 39GgamGasl, ,Hmam s
350339990 anmobbdogmgdal  aobybm@30gmgdemmdsl, Mo 0bzgzos ofmymggoo dg-
©9393L"7, sbggg, dMomo anmobbdmdws ,doMMgdmmmdowsb aswsbzgzsl, Gobo gomge-
m0bB06gds(3 3gbodmgdgmo ngm 50s880060b gmbogHeymo Boboobgommadom. ®

oo bodommmob mobsbdsw, ,Jmbgdob bobyommmeo cbmggdal 3gdmbzgzsdoa
dbotg 3oLyybalb8agdgmo ogm bgdabgzbom gmmbomo anmdmmanbgdol gommadnmgdal
(exactissima diligentia) Qoﬁmgagnbomignb.“g »396mb03mM0 LadsEmmol oyFmobBgdo dnnhbgs-
©b69b, GMI Lomobsm Bobmobgonmgdobs ©s amobbdog@gdol gomegdnmagdol ©sd-
3930 dMomagmmo dbaMg 0m3mgdmes sMs Jbmmme dmEmomamo mzombsdGaboo ©sd-
603033@“10, 365390 ,35mMEIdNMIE, 3965brengdabs nygbgdmmoa Daobo. ! »39bmbo 39-
0 bLadsMomob 0g@ab@gdol 3@ 30(3900m, dbmmme ob Rsomgmgdmms ImMomyMow 3o-
Lybobdggdgm doMewm, 3oLz bbgogzemam 3mJdgmgdal Lodyamgds 3dmbrs s dabo dGsmo
LBEMGE 53 Bgbodmgdmmdol 458muy969dmmdsdo gsdmobs@gdmes. '

»3903569m0 00l gda dMamb asbobomsegwbab Mmam(s abgomn babsobgonmgdabs
©5 bogGobomol ow(339mmdol, Gmmagdaz Bbsmgl ambogmuma dmgmbmggdmes.“™® 53als

obod@30(390mo ,3Mb@s doohbgzos, Gm3 domama baMobbol Bobosbgoymadol o 339-
mmdobomgol  3obmbabdggdmmdal ©s30LMgds  NMbdMEgdmes  dgdmbzgzommdobamgal
dbotol 3obbobdagdemmdab !, Goz MgsmuGon ammobbdmdos dMomob gomgdg 3sbu-
bobdggdemmdsl.” dm@omolb gommbmegasbs s mgmemmaosdo dGomo MosbsdMgdmus
300356 o asbobomgdmes ambogMgdobs s YBmol 306mbBowsb aswobzgsem.'” sdMnaswm,
gmEma0sbs o bsdsMomsmdo dMomoal asbbbgseggdmmo asagds nym o8 3300 9dxmo. '

7 Lessius L., De iustitia et iure, lib. 2, cap. 7, dub. 6 (omission alicuius Diligentia, unde sequitur aliquod incommodum),
domomgdymos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press,
New York, 2006, 338.

¥ Molina L., De iustitia et iure, disp. 293, no.12 (deviationem ab eo, quod bonum est, quodque per hominis potuit diligentiam
provideri), doomomgdymos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford
University Press, New York, 2006, 338.

’ Dig. 44.7.1.4, omomgdymaos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford
University Press, New York, 2006, 337.

10 Gratian, Decretum, D.50, cc.49-50; Decretales Gregorii ix.5.10.7-13 on Corpus iuris canonici 2 (Friedberg E., ed., Leipzig,
1876); Papiensis B., Summa Decretalium (laspeyres, ed., Graz, 1976), 1b.5, tit.10, §§5-6; Pennaforte R., Summa de Paenitentia
(Ochoa and Diez, eds., Rome.1976), lib.2, tit. 1, § 3. ob. Kuttner S., Kanonistische Schuldlehre von Gratian bis auf die
Dekretalen Gregors IX (Vatican City, 1935), 213-27, omomgdgemos: Gordley J., Foundations of Private Law: Property, Tort,
Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 337.

"' Glossa ordinaria to Decretales Gregorii ix,Venice, 1595, 5.36.5, Casus to non custovit; to reddet; to 5.36.6 to voluntarie;
105.36.9, domomgdmos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford
University Press, New York, 2006, 338.

12 Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,
2006, 338.

1 0d39, 341.

4 Puchta G.F., Pandekten, ond ed., Leipzig, 1844, §266, domamgdemons: Gordley J., Foundations of Private Law: Property,
Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 341.

15 5. Windscheid B., Lehrbuch des Pandektenrechts 1, 7" ed., Frankfurt-am-Main, 1891, §101, Boomanogdaymoos: Gordley I,
Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 341.

' ob. Lessius L., De iustitia et iure, lib. 2, cap.7, dub.6, domomgdyemos: Gordley J., Foundations of Private Law: Property,
Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 338.
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»01bgd0m0 LodsGmama dMsmgnmae dooRbggms 30Mmb, MmIgmo o6 g58molRgbros
obgo Bobmobgmmadsbs o Logmmbomgl, Gmam@mbs 0dsgg 30mmdgdda dymao bbgs
306h0.417

LogyMabagodo dbomgl, Gm3gmbaig ,g39mgdmes aofm3zgee bLogsbdy dgwsdbgosy-
mmdol gobggzs, dmgmbmggdmes 3bGHMbzgmmdabs s Log®mmbomalb ob LGsbsGEn, Mo
sbobosmgdrs gmBog 8gbady 30ML bon pére de familee). >

dmd3ge Jomormm badmdomsgm bodsmmamdn ao63@30(39099mns dMamob badsmmmgd-
030 358 9a3MmM05, HmMImobmgobsz Ndmagmgbos Ladmdomadm d6bgobasmgal Bggmmo yu-
150095056mdal 3mmbmgbol ©o(330. dMsma Mmdogd@ndn  3o&gamMnss, MoEash asbo-
LodEgFgds Mdogd@Men gbedg 3oMal J(3930L bEGSbEMEB0m. babrobgmmgdal mdogd@nco
LEBEIMEGOL sELgdMBam Jommmmo badsmmamo 360d369mmmzba Mobrmmaogds gqgMdsbamo
Lodsmmmal  Lob@gdsb. Loddgmms bLsdsMmamdo dfoma gobobomgdmes Mmamei doMab

gbogognco sdmzogdemagds daob doge hogbommn J3ggdnbs s ©edpasto dgmganbswdo.
dMdmgmmds g5bobadmgmgdmms 3mbiMg@mo 30Mab dgxebgdomn Mbsmnsbmdoom, Moms(s

3603030 Manmgdgmymeaaro 0gm mdogd@ o dobd@odolb Gmemo.?!

0bg ol Lodsmmamdn ,ambogMmo Bobosbgoymadobs s (3MEboL® LB SbosME 0,
R39mmgdMog, 3560bsdM3Mgds 03 bafabbom, Mm3gmoaz edsbsLosmgdgmas 0dsgg 30Mmdgddo
3ymaz0 (08539 3Mmggboob, b3goomadsz00bs @s batobbob) badysmm Embol 3m33g@&gbznal
3gdmbg 306mo030L.“% 080l gocgomabBobgdom, GmI bogjmbmoal bobynpmdabs s d0Bmogdols
3gbobgd 1982 Bemol 306mbB0b? (398amddo — 163 3) 3g-13 Fmbroals (GmMBgmo(s 3653@30(39dL
3G0mob mdogd@ae  39@gam®osl) gsdmygbgdals 3Mad@ngs bdafas LagMmm badsomal
bobedamommgdda. dgndmgds 0mdsslb, Gm3 obamoaby®o bobgmdgEmmgdm bLodsGmamo
(36m3L  dFsmgmmmdol  Dg8mbLgbgdmm  LEOBIMEL  3obnbalbdggdmmdal  asbbsdmgHal
3™6&94L&30.%

dbomolb  dMomgmmmdol  asbbabdmgMmabomgal gbL3 o 3603369emmdsl  sbnggdl
bm3g3Gmmgdol dmbsbomol ambogum (39356%°, Gmdgmas, 1:302 dgbmol msebsbds,
©30b®gds 030l dabggzom, o sl 3oohbgzlb ambogGmmon 08539 30mmdgddo dmgdgon
md0gd@co 39Ls3y oMo 3gomambobabngfmgdol 360bzn30lb gomgamnbbobgdoom. ambog-
Gmmdolb dggabgdabsls bgozgmmdado donmgds: bgmdgzdmgdol d9bgds ©d 3nDdsbo,

'7 ab. Molina L., De iustitia et iure, disp.293, n0.10, domomgdmoas: Gordley J., Foundations of Private Law: Property, Tort,
Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 338.

'® 5. Gordley I., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,
2006, 338.

1 Lessius L., De iustitia et iure, lib.2, cap.7, dub.6, no.23; Molina L., De iustitia et iure, disp. 293, no. 18, domomgdymos:
Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,
2006, 338-9.

% Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,
2006, 339.

2ok, Fob@ Mo ., dmadg 3., babody ., Bgbggmoas &., byryosbo ., Logsmggmmb Lsdmdomadm 3mmgdbob
gmﬁgB@o@o, Bogbo lll, goem@gdgmgdoma badsmmsma, dmgswa bsboeon, »d., 2001, 370-1.

2 Powell J.L., Stewert R., Jackson R.M., Jackson and Powell on Professional Negligence, 5t ed., Sweet and Maxwell, 2001, 2-
120, 3omomgdgyemos: Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2n
ed., Hart Publishing, Oxford and Portland, Oregon, 445.

» Supply of Goods and Services Act, http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1982/cukpga 19820029 en 1,
(15.08.2008).

2 ob. Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 446.

» 5358 9d0om ob. Lando O., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The
Hague/London/Boston, 2000, 126.
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3mMb3M9@ Mo dgdmbzgzob God@mdMmnga go6gdmgdgda, bLogogtm Rggmmgdgda s 3Mad@8ngs,
abgzg Ibomgos 3Mmggboal mogzgobgdymagds.

2. 363mab gmM3Igdn

Lodmgomagm badsmmada gobobbzoggdgb dMsomolb m@m gm®mdsl: gobdmabgsbs (dolus)
5 ao@Mombomgdmmdsl (culpa), Gm3mgdag 3omob 43gwgdal bmdagd@&mmo dgdsa9bmmdals
993968 qd05. 309BONbomadmmds, mo30lb IbM0g, dgbadmgdgmoas onymb wbgd (culpa lata)
o dom@ong (tulpa levis) gm@m3gdse. Lodmgsmadm gEmmogHomdol bydogd@olb bLobgmdg ;-
Gamgdm 3abybobdggdmmdol asbbodmgMobomzal dMomal (3o 3gmmo gm@Iob 5GLgdmdos

0G0 360d36gmmdal dJmbgs s gobLbgeggdym badsMomgdng dgogagdh bom-
3mdmdb.

2.1 356%msbgs

»356DMobo dMomal gm@mBs 3 mmobbImdl gomegdmmagdol ommggzeb bobgmdg&a-
mgdm MHnngMommdsdn yzgms 360d3bgmmgabo gogdmgdol (3m@bobs s dmgamal dog
Loggoofn  gomEgdymmagdgdaol  ao(36mdogMgdol  306Mmdgddo.  dgbodmgdgmos,  dbatgl
Gbbmmn BoMmBmoaqbs 3dmboglb Loddnl Bodwmzam g0moMmgdody — (3gdMEgL Gmam(s
3Mb3M98 M  39gd@gd3dn, dbg3zg LaBsMmmoal BEmMIalb  Jobssmbdn, o6 (36mdaL  magb
39mEgdnma. 83 38mbzgzodn asbbMabo dMomal s®bgdmds asdmamasbgds, Lobszgmmm
dmgomglb og30bMgds 3obybalidagdmmds goRGmmbamgdmmdbobsmgol, MoEasb gomwgdn-
maoal aMmmgg3s gobabomgds Gmamé(y dobo ommazemo dImddgegdol (¢dmddgomdal)
3909a0."% 3bstob 3obyybobdagdmmds gobobsbmgMmgds 0dol Bobgrgom, o Modwgbow 3s@03-
bowgdo bagndzmoom gobbm 309 30l ogH oMopogemo 360d36gmmdals 3Jmbg god@gdab
3omn dggobgds. dmgomoal dgiEmds Lodsmommgdoga bmMdgdals bodgzarm dabssmbdn
3530930, 3dndg Bobrgds Labsdsmmmmmb dngM, 306y 3Mb3MgE Mmoo god@gdalb dgbobgd
0GbbmEn  Bamdmmagbgda. dsgsmomsm, bLobsd oMo of  JgoGymdlL 3sd 33006 gdmal
25605335 90b Jgbobgd, 35658 Lod330MmL Jomgdol 3000L ©g6s o6 0Bygds.?” Jotomamos,
LLE o6 admggs 3sbdMb30L (36980L g5635MEdol, Bogmed badmgsmadm LodsGmamadn 3-
330069890 356DMobz0lb 398 gammos Lobbemob bsdsMmsemdn smosMgdmmo sbsmman 3mb-
(398G00L 000968 M05.28 4o6DMobgs dma(3o3L FomEgdmMgdambedstmmadmago MHongM-
omdob  god@mdMngn asmgdmgdgdal, dbofmgoms @mgds-dmgamgmdgdol (3m@bsL, sbggg
48900930L  BoMmmBobssmdmgamdol  ao(36mdng@gdsl. aobbEsbgzal owm3nmgdgmo  3M33m-
6gbBos Logmmomo gdgmagdol ,39mga0L (3m©bs ©s LyFMzomn Fofmmbobssmdmgagmdal
39a69d00.%?

98900980L doMmnmbobssmdmgamdol dgabgds dMamal 068 gmgd@memuo (3mabode-
0) 99396@ 05, GmM3gmog bodsMmommsdmmagzalb (36mdagMmgdol dggobgdslb ammabbdmdl.

26 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart Publishing,
Oxford and Portland, Oregon, 447.
T ab. 0gdag, 447.
% 0b. Fo6@Mns ., dmadg 3., babadg o., dgbggmoas &., bgEnMosbo x., badsMmggmmlb Lodmjomadm gmogdbol
0896860, Bogbo lll, 3oemmpgdmmagdacma badsGmama, bmgswa bsbama, md., 2001, 382.
? Fikentscher W., Schuldrecht, 8, Auflage, Berlin — New-York, 1992, 312; Miich-Komm-Hanau, §276, 49-50. Schellhammer
K., Zivilrecht nach Anspruchsgrundlagen, 627, domomgdamos: gob@mEos ., bmadg 3., babadg ., dgbggmos &., bgs-
0060 ., LodoBmggmmb badmdomodm 3mogdLolb 3mB8g6@omn, Bogba I, gomeadamadoma bsdsGmama, dmaswo
6oboemn, md., 2001, 382.
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bodaMomgdmogo 360d369mmzabo God@qdobs ©s goMgdmgdgdal (3mmbs gos86y39@0s
3060b  dFomgmmmdol asbLbadmgFMnbomzgal. zomEademgdol dgnbEmadmmdal g&o3bg
LodaMomgdMoga 360d3bgmmgabo gofgdmgdgdal (3mEbabs @s go(36mdagMmgdsl onMaonmo
Md@mnbs 3s5Lxybabdagdmmdobamgal go63LabmzMgm s 30Mm3zoL 0603]<36b.30 360d369mmm-
39605, Gm3 ,Lodmgomadm LodoGomomdn Jg3mds asdmMn3bogh aobbMabgol Y o oM
30 gmemdal, 306500006 3oL Ladmgomodm dGbzol dmbsbomabomgol  sgyz0mgdgemn
amobb30gMgds s gmbag@mmo babobgmmgds s30mgdl 396mbom ob bgm3gzMmmadoom
dobongal o30bMgdmmo 3omEgdmmgdgdal (3mEbsl. 530l bomgmn @osb@mtgdss bl s-ob dg-
3 11 3gbmolb gm@EInmomgds: 30bmbol 56 (3m@bs 56 dobo sGobomsbs@me goggds o6 dgademgds
oymb  3obmbol a08mmygbgdmmdol ob 83 3obmboo gomgamabbabgdamo 3sbybaldggdemm-
d0bogob gobmagobyygmgmgdal Laggymdgzgmo. dmemEo asbdMbzol MHML JoMombobabosem-
dgam dgmgan 3ocab ,6980b30gMH0 J89009d0L WIMo36gb ImBozo0 306060@360.32

2.2 35 g0 0nbomgdmmds s dabo gm@dgda (mbgde s JsMGn3za)

Lodmgomodm  badsmsmdn, Labbmol LsdsFmmmobagsb gs6bbgsgzgdoom, zom@gdea-

m9dob oM@393s N3gBgLo bmM0gmmads aonBGmbomgdmmdom, Mo gemobbdmdl
Lodmgomadm dGmbgabamgal s9i0mgdgmo bobmobgoymgdobs ©s yuFomgdosbmdal
03 Y@IOImYmBoL.

396dm Ladommamdo 83 3300MdYmM0 goNRMMbargdermdal 3mb(39g (300 dofMgnma
a56Lb3s30gds LobbEob Ladsmmamdo 4638 30(39dMm0 SboEmanbogsb. ,aonROMbomgdmao

3dmd3g@gdL ob, 3063 90 0393L Lodmgomadm dMbgobomgal sdsoboboomgdgm s¢30mgdgem
Y6omgdosbmdob“®, Gmdgmoag asbobodmzMmgds mdogd@no 3oLIGsdom s oo jmb-
3098mmo 0bonzool 306Mm369800056 g53md@obofy. Lodmjomodm dMmbgol dmbsbaemgl
dmgobmggds dobo 3Mmggbool ,Lsdgomm BaMmImBsagbmobsmgzob® ©odsbobosmgdgmao
B3geo Bobrobyrymgdob @aae.™

338ONbomgdmmdal sMbo ggM3sbym LadsMmamdag Mmdogd@nGomss gsbbode-
36mmo. abz-ob 276-9 Il 3oogMagal mebobdsow, 3oMo 8mddgmgdl aongmmbomgdemmdoo,
mEgbsg bgmdgd 336gmoa 3bsmal 06896 5Lgdobawdn o6 0hgbl ambag@mmm Babosbgoymagdsb.

3obybobdggdmmdal  gobbodmzMobamgol 36033bgmmds  ofs og3L, 3MbiMgGMmo
dmgomg bydog@ Mo Medgbse NbaMmnsbos, dgobnmmb 630l gommgdnmgds, sGedgw
3ol 3mgobmggds babrobgonmgdal ob bamabboa, Mo, Rzgnmgdcng, domgdymas badmdsmsm
36163530 s dmbammmebgmons dobo 3Bmzgbool Lodnsmm @mbalb Bamdmsmagbmnbogsb.
396M356ymo LadoMamabamgol (36mdomas bomdal 3G0b3030, HMImal Mmobsbdo, bodmds-

30 0k, 9bL3-0b (Principles of European Contract Law — Parts I and II - Revised 1998, Part III — 2003, www.lexmercatoria.org,
(08.12.07)) 1:301 (5), 2:104, 3:102 (2), 3:204 (2), 3:205(1)(3), 3:208, 3:209 (1), 3:301(1), 4:109(1), 4:103 (1), 4:111(2), 4:113
(1), 4:114,4:117(1), 6:101(2)(3), 6:110(3), 6:111(2), 7:101(2), 8:103 (3), 8:108(3), 9:102(3), 9:303(2)(3), 9:503 3ybemgda.

! Fo6@ 0o ., dmodg 3., bobadg ., dgbggmas G., byEnGasbo ., LajsBmgzggmmb Lodmgsmadm 3megdLol
3mMB8396@sMa, Bogbo I, 3omoadamadoma baBsGmsoma, bmaswa bsBomo, 3., 2001, 382.

% ab. 0dgg, 384.

* Medicus D., Schuldrecht, Allgemeiner, 8 Auflage, 149, 8ncmomgdamos: Fob@as m., bmady 3., 6obadg 0., Bgbagmas
6., bgEpmosbo x., bagotimggmmmb badmgsmogdm 3mmgdbalb 3m3g6@eta, Bagba lll, 3ommgdmmgdama LadsGmama,
bBmgowon babomo, md., 2001, 384.

% 0b. (339089080 3y 330 3., JgRMd0m0 LodoGmemd(3mEbymdal Fgbsgomo 3gMdm bsdeMmemal beggGmdo, Gmdo
I, »3.,2001, 290.
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mogdm 364630L ymggem 3mbsbomgl dgmdmons ogyMbmL goMmonwlb, Mm3 MGmngHomdaob
bbgo dmbsBomy 08mJdggdL bsmsbsm anmobbldogmgdom.®

33BMNbomgdmmdabol godmoMoibgds Ladmgomadm dbgobomgol s9y30mgdgemo
Bobrobgonmgds o 3gmamambogfgds, Maba(z 3omEgdymads, 3mbiMg@mmo MeHmogmomdal
bobosmal gomgomalbbobgdom, 530LE7dL Ladmdomadm BOMogHMdol bydogd@L. bIaMow
3o gBMmnbomgdmmds gumabbdmdl gmbogMmmon dm]dgmgdgdal gobnbm@mzngmgdmmdsl
dmbommebgmo sMm3gzolb smbsgzgmam o6 basbalb dgbsdz0Mgdmoew, mmd(zs, as6dMab-
30bgob  gobbbgoggdom, gogyGmbomgdmmds  bmGz0gmeEgds  doGmmbabobssmdmgam
390930L ©oam3ol LyGgomal astgdq.®

dmgomg babgmdgzPmgdm NMmngHonmdsdn Ratmgom aomab@nmgdamlb bl yggmes
03 9bsMnby o dgbodmgdmmdal  godmygbgdsl, Mo dmomgdgmos  gomEgdamgdals
3gbEmemagdol dENb3gmboymasm. 3obybobdagdmmdabsgsb gobmagzobygmgdabsmgal ob
396 domo0mgdl bogomm 3m339@9b(300L sMaMbgdmdady. ngogg Bnamads gobosmgdamoas 5o
3oMBM ©EMIGMabam ©mbydy, 3Mdgm LabodsGmmm 3Mad@nzodns. 030 gommgdamagdols
dgbEmmgdol dAHNB39mymazs 396 Fmbs 93503ymymdal 56 Lbgs mdngdd&mo dadgbom,
3590b dmgomgd Mbws osd@gamb dgbadg oMol (Bomdmdsagbmoab) 3533gmdoo gocm-
©q899mgdob dgbEmgdal dgndmgdmmds.

LBmEMgE gbos Bobosbgommadobs s (3M©BOL Mdogdd&men LEBIMEL mmaosnca
sbLbe.

33BONBomgdmmds Ladmgomadm Ladommamadn nymgs ¢bgd (Culpa lata) s 35003
(culpa levis) gm@3dgdow. bgdo  gonn®mbomgdmmdobsl  badmgsmsgm  dGbzobsmgals
3 (309390 YoM gd0s6mdols dmmbmzbs ,mRzgnmme dsmsmo bamabbom oﬁmgggo“w,
0L a98mz 3o6DMobgs s Mbgdn gongMmmbomgdmmds bdoMsm ghmm LodMEygdy gobabo-
™905,%  doMmGog0  asRGobomgdmmdobsl 3o  ambogGumo  Bobosbgommgdobs o
Y46 mqdnsbmdol @ammggzol bomobbo 3603369mm3bsm 33306 90mmans.

936m3mo  badsGonmagdmogo bob@gdob bDmgogho J39ysbsdn aobdMsbn  43gwgde
dmo3o3L Mbgd asnBGHobomgdmmdsbs, GmIgmoai 3o doohbgss dolus eventualis-s®
(5603060306  g5bbMbga). dogomoma, gbL3-ob 1:301 Il bl mebsbdow, bgda
309BMNbomgdmmds a56dDMob J3ggdem aobobomads. ,a56%DMob J3g0gdo nmgmgds doMab
35(36mdogMgdma 3939, MmIgmo 3030bbyma© dndsMormons 43gmgdol LadsMomgdmngn
dg9a900b  bom3m3mdabeggb, sbgszg Mbgdo gonmGMbomgdmmdom  gobbmM309mgdema
9890098533, Gm3molb  ©MMLyE 3060 0035mobbbgdL  magobo  J3930L  FmbLarmeEbgm
LodaMomgdmog dggal, doMmmamoas, doDobdndsmommom o6 donbBMaggal, dogMmsd gume-
afomom 9300905 3ol oamdsl. 8dob LadnMobdnmme, doMmEozo donBGMbomgdrmmdabsls
3boMg o6 5(36mdngFgdl mo30b0 J3930L dgbadmm LadsMommgdmng dgmgal s, dgbadsdabog,

* ob. Manfred L., in Staudinger, $276, 2004, Rn. 28, 3omomgdamos: dobGaMos m., JmM3mGoogmo 8oGmgs ©d
bgm8dmzobgmms 35Lmbabdagdmmds bsgm@m3m@ssom bsdsGmaman, »d., 2006, 377.

% ab. dob@umoas ., dmadg ., bobadg ., dgbagmoas ., byguGosbo K., bojomggmmb Lodmgsmsodm 3megdbol
3M3896& o0, Bogbo lll, 3omeadnmagdoma badsGmama, bmaswn bsboma, »d., 2001, 386.

%7 Fikentscher W., Schuldrecht, 8, Auflage, Berlin — New-York, 1992, 314, Bomomgdgymas: gabGamos m., dmady 3., babody
0., dgbagmos 6., byEnMosbo ., bajommggmmb Lodmdsmadm 3megdlbob 3m3gb@ema, Bogba Ill, gommgdnmadomo
LodsMmamo, Dmasn bsboema, md., 2001, 386.

% 0b. dob@uos ., dmady 3., bobadg o., Jg6agmos ., bysnMosbo K., baJoGmggmmb Lsdmdsmodm 3mgdbol
3m3g6@ o0, bogboa lll, 3omegdamgdomo badstmmamn, bmaswa bsboro, »d., 2001, 383-4.

% ob. Lando O., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The
Hague/London/Boston, 2000, 125.
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0g0 356bMsb J3ggdem o6 Rsnmgmgds. s3Moasm, 3M0b(3039d0 gMmIsbgonbash gobsbbgsgqdl
256bGsbgob s Bo6E g aomRMbomgdmmmdsl. 4

9bL3-0b BogM aobDMSb30L 3oGgamMnsda Mbgdn goBHMbomgdemmdal gogHmnsbydsl
a56badMzM o bogndggmo  943L.030b dodgbo Nbs oymb  gobbEsbgzobs s ybgda
33x8ONbomgdmmdobsmgal bogMom @odsbsbosmgdgmo 60dbalb oMbgdmds — mogg dgd-
obgggzado dbomal ogm bLogmomomo Jdgmgdal badsMommgdfngn 860d36gmmdal go(36mdag-
900bs s 80bo Jggagdol gomgamabbnbgdol dgbadmgdmmds, Mss MEbms JoMGago gou-
BO0bomgdmmdabsmgob. 88Moasm, gbL3-do gobgomsmgdyma 3mbaznol dabgogzom, aob-
BOsbgs s Mbgdo doPMbomgdmmds sgysomgdmor  anmobbdmdl dbscnl as3bmdag-

EHLRWHERICHEE

2.3 36 3mab gm@Igdab oMomoymo 360d369mmds bobymdg3Gmgdm
35Lybab3agdmmdab g3bbsbdmgMabsmgals

ool gm®m3gdo, 396mB3gdmmdam  gs63@303gdum  Gomggne  dgdmbzgzeda
LodmJomodmbadommmgdmngn  3obmbaldggdmmdal  aobbodmgmabomgol gobbszmmEgdme

0G0 3603369mmdalb ndgbl. Hmames bgbo, bLodmdsemadmbadsmmmgdmaga 3obabab-
3390mmdabomgol LszdeMabos BoM@nzo gongmdbomadmmdol sGLgdmds, bmmm wbgdo
aon@mmbomadmmdabsmgolb dbomgl 3oLyboldggdmmds Jbmmme 39bmboo 3nMadn
a0m35mobbabgdmm d9dmbzgzq0d0 agz0begds.

gesbamm LadoMmamdn dmgomal 3sbybobdagdmmdolb Dmds ©edm3nEgdamns
3ol gm@m3adg. Fogomoma, dmgamal dogH aoBOHMBbomgdrmmdoo Gmsn 3omEg-
dnmgdol dgbEnmgdal gowol gomszomgdobslb 3Mgo@mAL Ygmgds o43b Ibmmmme 3GHm-
396 g, bomm a56%DMoba dMsmoal smbgdmdabsl 3ol dggdmons, 3Gm(396@0L gosbEsbmsb
96050, 3mombmgzmb 80yg6934moa Bosbol sbsbmsngds.”!

BMbamo Ladmgomsdm 3megdLbob® (398amaddo — gbgs) 1927-9 dbmol mobsbdsw,
abobynmm 30dsMgdol ML 3g86sbzgmb abgmogg anmobbdngfgds o yuGemgdosbmds
dmgobmggds, Gmammbsig ohgblb Lsgmmamo Jmbgdal 0dstm. bmmm Lsbyomosb byem-
39369mgdsdo babrobgommgdal LEsbosmEo gsbabodmgmgds dbasgb 3ommdgddn dymezn,
ambog®o ©s 3gonmbobmabogfa 35Lsdg 3oGab Rzgmmo ymMomgdosbmdoom. LL3-0b 774-9
bl 05bsb3s, d0doMgd0l Labynmasb bgmdg3Mmgdsdn dgdbsbggma 3obabl saqdl
306DMabgobs s goRMombomgdmmdol mMogg gmMdobsmgol, Mbabyoem bgmdgzGnmy-
dobob 3o dgdbsbggmb 3obyybobdggdemmds §30LMgds Fbmmme  gs6DMbzabs s bgda
2095Gnbomgdmmdol 98mbggzeda.

LL3-0b 3g-300 | Fgbmol Msbsb3s, dmgamgl doMmE0g0 aoyBMmbamgdmmdabomgal
3obmbobdggdmmds of ©og30LMgds 3MgEnGmMal dngf ool gosnmgdal dgdmbggzsdo.
306030 3oBMHNbomgdrmmdabsmgzol godmamazbgds sbgsg 3hmJgdmal 3obybalbdggdemmds
abg-ob 521-g 3oMog@oxgol domom, bmmm qbsbyommm Labbob Mmb gs8bgbbgdemoal 3obe-
bobdggdmmds dbmeme 4obbMHobzal o6 1Mbgdo gsnBmmbomgdmmdabomgol i3xdbwogds.*

“© 0dgq, 122-3.

! 0b. dmog@odgamo B., 3om@gdamgdel JgbFHamgds, md., 2006, 126.

2 French Civil Code, Translated by Rouhette G. with the assistance of Rouhette-Berton A., 2006.

Bob. Fo6@ s ., Dmadg 3., babady o., Bgbggmoas &., bginGasbo x., bLodsGmzggmmb badmgdsmodm 3mmgdbal
3m3g6@ o0, bogba IV, 8. II, 2., 2001, 56.

Hob. abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§599.
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35mEgdnmgdal JgbEmmgdabomgal s 30mgdgmo gmmabbdogmgdol batobbo 330-
905 03 PMmngMmmdgddo, Lows dboMggds geHMIsbgmmsb ddnMmm s 3o3306Mgdmmao
bdogd@gdo 33930693006 (Igmmmggde®, FImdmgdo F30mgdmsb  Fodommgdom®). o3
dgdmnbggzedn dmgamad 3sbybo ¢bms sgmb abgmo amemabbdogmgdobscmgal, Mm3gmbs(s, Rzgy-
mgd603, Ldgnmama bogddggdol Bndsmo ogemgbl (diligentia quam in suis). dmgomg dgndemgds
asbmogobynamegl doMEngo asnamobomgdmmdoboomgol 3sbmbobdggdmmdabagsb,”” mazo
05538 30(390L, M3 Losgymaemn Lsddggdol dodstmsz obgmogg gmmamormmdom dmJdgwgdl,
BamEoma3 3MmbiMgGm asbbobamggm MHomngMomdado.

03M0a00, dMomal gmMm3gdlb dmEolb aobbbgsegzgds SoMmadnm sabobgds dbsGrgms
3obmbobdggdmmdal gomamgddy  396mb3pgdmmdom  gomazamabbabgdmm dgdmbzg39330,
m3mgda(z ob3Mnmgdomss gobbommmo bsdMmmMBnb dgbodsdal mseggddo.

2.4 3b>Mgms dgmdbb3gdam 35LyYbabIagdmmdabasb gsbmszabngmgdalb 3Gmdmgds
3@3mab (33m339mo gm@mdnm 3omEgdnmgdab sMmggzabsb

»09m3930mmgdal Mmo30bRmgdol 3M0b(3030L domoom 3bscggdl dgmdmoasom, cmsgo-
Laygmom aobbodmgmmb gomogdnmgdal Jobssmbo — Lagmmamo M@mgds-dmazamgmdgdo 3mb-
309@Nm 39mEademgdomnbedsmmmgdog MHmogmomdada. dgbsedsdabaw, bgmdg3Mmmadol
3mbsbormggdn Bmgdsdmbombn 56056, dgmabbdwbgb zommademgdal dgnbemgdmmdal
LodommmgdMog d9009aqgddyg, 39Mdme, dgdmMEmMb 6 3sdmEoibmb megosboma 3sbyybab-

3393mmds gomEgdmgdol Jgubevymgdmmdabsomgab. ““®

Lobgmdg3Emmgdm dgmebbdgdam Mdmsgmgbow MgammomMogds gormEgdymgdol M-
03930L5m30L B0sbal sbsD@aNFgdal bsgomba. 3Mb@Mo39689dL dgydmoasm, bymgnmgdals
(39390 3060mdob (330 Mz305bm0 3omEgdnmgdal LEgHmEsb gsdmMobmb. woyd-
3909mos dbgagbo dgomobbdgds bgmdgzdymagdol sMbgdoo 3oMHmdsdy, Mmdmalb Jgubera-
mgdmmds 30bgdoo sM@gg3oL 5539dbgdl. dbamgms dogm aobbodmgMma o6 396mbom wsw-
39600 sMbgdomn 30Mmdgdob o330 bgm3g3Mmmadol dmbsbomagms doMomon 3om@gdea-
mgdss. 5309650, 5¢bndbme 30Mmdgddg Jgmabbdgdal gotgdg bgmdg3Mmmgds @ogdamam
o6 Bonmgegds. !

a0693mgdg9d0, GMIgmms 3MLYdMabol  gommgdmadol dgnbEmgdmmds ©oM-
3939@ o6 asbabamgds, dgbadmgdgmos, Abocg9dds Babslbbast gonmgsmalbbobmb bgmdg &e-
m9d3d0. sbgmo Lobgmdg 3B nmgdm smddgdo gdoxbgds ,30439gdL 3abmbabdagdemmdnbagsb
356mog30bamgdalb” dgbobgd. 3oMggmo  39@gamtonl  babgmdgzmadm  dgmabbdgdgdo
93LobnEgds 03 Bod@mdMogo goMgdmgdgdal owagbsl, Mmdgmms Bs3mMImdal 3ofmmdgddo
39 dnmgdal dgnbEmadmmds IM@Zg 3o oM  gobobamgds, bmmm dgmeg  Lobal
omgdgdo g58mayqbgds Labgmdg 3 mmadm MHM0gMmMdob 03 g&o3dy, Mmmabas 3ommgda-
mgds oMMzgmns, 353Mod domn gobLodmgms gdLabyMmgds dbsmgms 3obybaldggdem-
30bogob 3obmogabagmadsb M339 IMMZgYMm gomEgdnmgdol 30mmdgddo. 3ofmggm dg3-
0b3935d0, 09 83836 3mmgdgemo g5693mgdal BomBmdmds bsmal 3mbEH™Mmalb bggHmb o
3569370306985 s 30bo @oamds dmzamal dGsmgnmo §3gmgdal dgogan o6 oMab, 853nb

35mEgdnmgdal sMmgg30Lb obGmadmmoa 3qds0a9bmmds o6 gdbogds. dbstgos o3-

* ob. adsg, §1359.

b, 0439, §1664.

7 0b. 0dsg, §277.

* Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The Hague/Lon-
don/Boston, 2000, 385.

5k, 0gdag, 385.
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33500 dabosbol  Jgoobbdgdol  oMLgdMdabal  bymdgzMmmgdol  dmbsbamol  dMammo
256LodM3MI3L gomgdNmgdol sM®3930L 8GLgdMdsL.™

3obmbnbdggdmmdal godmdmnsbeg ©omdqdl 3obsd@30(390L Bmames abg, oby gbLs,
o330 MM039 Lo 3obmbB3gdmm sg@n 3Mdmadnl aobbbzozgdmm as@obyzg@ol nmgsmal-
B0bgdbL.

’ 3963569 badosMmomdn 3bsmggdl ymgds odzm, Bobsbbsmo bobgmdgiGmmgdm
dg00bb3dgdom dgod(3060mb gom@gdnmgdal dgbEnmgdabomgal o 30mgdgmo bobsbgoy-
m9d0b bomobbo, 56 godmMazbmb 3sbyyboldggdmmds obgma dmJdgogdabsmgals, Moy dbgsgbn
Lobgedg 3O mmgdm ©656L0L  oFMeMmbydmdal dgdmbggzedo gomEgdmmgdol ©IM@3g3©
aobobomgds. odie gb xmgds 0dongds abiz-ob 276-9 Il 3sMogGogom, Gmdgma(s
36domaglb babgmdgzemmadm 3sb4ybobdagdmmdol Babsbbam asdmmn3bzel gomogdmmgdal
256bGob eBmggz0bsmgal.”!

LedmIbIoMgdmm bgmdg3MMmgdoc gsm35mabbabgdnmo gomEydmmgdal dodsmo
abg goomgdom 33036 056569LgdL a56588 30(398L. 3gEdme, abz-ob 309-5 VII (s) 3ofog-
og30b domom, damnmo 0m3zmads babgmdg3Gmgdm doMmds, Im3bdstgdmal 56 3obo Bom-
dm3dsagbmol nbgon aobbmobn o6 gongGmbomgdgma (MmamE(s Mbgdo, sbggg JoMmEo030)
dm7g39009d0bamzgal 3obybabdggdmmdal dgbmogal, oy 30basb gobmagobygmgdals dgbobgd,
o3 bgmymaxlb ssdnsbols Lomsbmgl, xebdMmgmmdsl o6 Lbgymolb domosbmdsl. Mo
dggbgds 3sLxybobdagdmmdal godmEazbzol o6 dgbmnzsl doMEogo goBMmborgdemmdaom
30y9693mmo bosbobamgal, 3ol gbg obadzgdaw 300hbggl. gb ol33bs aodmdnbomgmdl gl ;-
ol 309-g5 VII (3) 3oMoaMog00sb: dsmamos dgomsbbdgds dmabdsmgdmol ob 3nbo Bomdmdsw-
3960l 2obdMsba ob bgda gongGobomgdmmdomn doygbgdmmo bosbobsmgals 3sbmbab-
3398mmdal dgdmymgobs o9y Fobasb asbmsgabagmagdol dgbobgd. ©omdzgdgmos sbaay,
dbomgms dgmabbdgdoom asdmoamaibml bgmdgzemmgdady momal mgmgds Im3bdscrgdemals
3096 35mEgdnmgdal dMsmgmmo sMm3g30Lb 3gdmbzgzedn, myzo gb gedmbggmma sMss
dgbynyymo bogmbemab o6 dgbEmemgdema bLadmdomb bs oo,

65(3 dggbgds 936mbaddmb 1994 bemal 31 075393360 oM gdE0gsL ,dmabIscgdgmomsb
©50gdmmo bgmdg 3G nmgdolb s6s39m0mboboobogmo Jommdgdolb gbobgd 2 nan 3Mdomagl
Lobgmdg 3O Mmgdm EImMJdgdL asbdMsbo o6 Mbgdn gongHNbomgdmmdabamgal dbsmgos
3obybobidggdmmdabogsb aobmogobynamgdol dgbobgd.®® sbommannsm, LLg-ol 348-5 (3)
Igbmol domoom, dsmnmae nmgmgds bymdginmgdal bEbsMEYma SoMmds, Mmdgma(s
353mM0(3653L 96 Bzl 3obybobdggdmmdsl 03 basbobomgal, Mo godmbggmmas dgdomo-
350900l o6 dobo BomMm3m3aagbmol dog®m Mbgdo gongrcmbomgdmmdoo gom@gdamgdals
3Mm3930L godm.

3obmbobdggdmmdabegsb gobmagzobygmgdal bsgombal Ggammomgds LL3-30 360d-
369mm306 bomz9bgdlL dmazesb. 3g@dme, LLg-ob 410-9 Fgbmoa 3@domazb gomogdmmgdals
oMM3930L go8m Basbal s65bmom@gdal Immbmgbol Mamgdadg Mool 0ddsb babsbbsmo
dgoobbdgdom. 3dbasgbo Lo3obmbdwgdmm sbsbgbom ,Ladmgomagm  3megdbo dGbzal

0 k. Treitel G.H., The Law of Contract, ot ed., Sweet and Maxwell, London, 1995, 755.

51060@(060‘3]60(9 0bgmaba® LsBsMmomdn dsmomoe 0m3mads Jgmobbdgds gsbdMsba  aMmmzgzobocmgal
35b9gbab3ggdmmdobogsb gobmogabygmgdal dgbsobgd. ob. Unfair Contract Terms Act, 1977, http://www.opsi.gov.uk/
RevisedStatutes/Acts/ukpga/1977/cukpga 19770050 _en_1, (22.09.2008).

32 The EC Directive on Unfair Terms in Consumer Contracts 93/13/EEC: L 95/29, http://webjcli.ncl.ac.uk/articles3/kaye3.rtf,
(15.05.08).

> 3obegbolbBag3mmdabagsb gobmogabaamgdal o6 39Bdmeaal qbobgd Lobgm3g Hmmadm o830l dsmammds
33m350bBabgdamas LLg-0b (bogoMmggmmb badmgomodm 3mwgqdbo, bagdsGmggmmlb 3ommsdgb@al mgasosmumo
a08m (3989, ,bygdebo®, Lo 3obmb3Lgdmm ©s8s@gds, 31, 1997) stsgGma dgbemoaom, dsgsmoamsw, 497-g, 539-g, 697-9
©o bbge.
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dmbsBomgl 0(303L MbeBsBrmm smddgd0bogsb.“* sbgon Jgmobbdgds 3gmamboboabnggdol
36063030  Lobabssmdgams, 30bsnsb o0gn gomdsMomagdgm  M30MG LML Sboggdl
39mEqd9mgdol sdMm3g3 3boMagl, s3sbmsb, 360d3b5mm3s6 Laggmmbagl 14360L LadmJomadm
364b30L LGodomMMISLS s Labgmdg 3B Mmadm EmbsLEMEMMASL.

oy 410-9 I9gbmol domom ©ogdggdmae (3bomgds dbamgms dgomsbbdgdom Dasbal
365D 9d0L 3mmbmzbol gmgdol godmEazbgs bgdabdngfo gmmdol dMsmabamgal, bl 3-
ol 395-9 Il 3gbmob Laggyydggmbg 0gMdamgds dmgamoal BngM Jbmmme 3sbdMsbo ImJdgmgdom
39 dMmgdal  oMmzg30Lal  35Lyybobdagdmmdobagsb  gsbmagobyygmgds.  gobbdEMsbo
oMM3930bomzg0L dmgamals 3sLbabdggdmmdobagsb gobmegabygmgdal dgbsbgd dgosb-
b3gds gbnbssmdmyagds 3omEadmmgdol INM®3g3emdals 3Mab303L (Pacta sunt servanda),
sbg3g 860d369mmzba b al bgmdg3Emmgdol 3gnbemmgdmmdal Mobgb, Bomsy bogmmbyg
9486935 3bsgoms mgan@ndn&n 0b@gMgbgdol LadsMommnsb NdEANB3gmymazsb.

30bobodbogns, ™3 bL3-0b 395-9 Il s 410-g 3bemgdo 0530L0 dobssMboom Bobssmdwyg-
amdM030, M30a56 Dosbals sbsbmonEgdal Mmxmgds dgndmagds smdm(396alb 3om©gdmadol
Bame(3 30bdMsbo, 0by gongMobomgdgmo oMmmzg3zob dgogasm. 530b gomgamabbnbgdoo,
dbotgms bgdobdngMa Fgmobbdgds, Gmdgmoi aodmMoaibogh 3batalb 3sbybobdggdmmmdasl
Mmame(3 30bdMsbo, obg gongMobomgdgmo Imddgogdobsmgols, dgodmgds asbboae adbgl
Lbg-ob 410-5 dygbmolb ©oMM39390, 85306, MmeEgbsi 395-g Il 3qbema, 410-9 dgbmab
boadoMab3omme, sbydzgdaw noRbgsl dgmsebbdgdsls gom@mmbamgdmmdam gomogdemagdal
oM03930L50L 3obbobdggdemmdabogsb gobmagabngmadol dgbsobgd.

dbomgms Bobsbbomn dgmabbdgdol Logmdzgmdg 3sobybobdagdmmdabagsb asbomsga-
Lygmgdob Lagombalb 3g@om LonbGgMmgbm aswsbyz9@ oL 0mzgemabbobgdl qLLS. 39Mdme,
9bL3-0b 8:109 FgbEab Msbsbdow, babgmadg 3@ mmgdm dgmebbdgdom dgndmgds dgodbmmomb ob
a0dmofnzbmb dbsmgms 3obmbabdagdmmds gommadymgdal dgbEnmgdmmdabsmgal, od
30Mmdom, oy) 8dg3oM0 bobgmdgzMnmgdm Esmdds o6 bymymal 3gmombaboobog@gdobs s
ameobbdngmgdol  360b(30398L.  3obyybalidagdmmdabogsb  gobmagolbyygmagdabomgal  ou-
(3009090, MM 09350 30M39moEo  3omEadmgdol JgbEmmgds vx39dbgdogl  dbo-
Mgmomzolb afmymggoo badsMomgdog dgmgal 3gmomboboobogmgdabs o LadsGmmoas-
bmdob 360b(3030L gomgamabbabgdom. gmo dgbgwgom, dbstgms dgomsbbdgdom awagboemo
30Mmdgdo, GMmam@z bymdgzPnmgdol 3mbsbomgms NEMmogHmdgsmago 6gdol  asdm-
bo@mmgds, o6 dgadmgds oymb 3gmomboboabng®mgdabs ©s anmobbdog@mgdol 360b3039d0b
Lobnbosmdmgam. doacod 03 Jgdmbgggadn, orm dbagd ao(36mdogMgdmmean gsbobmEsogme
bgmdg3Emmgdal 306mdab ngbmGomgds, obosy 3MbEM3gbGnbomgal bosbals 80yqgbgdals
356DMobgal aoMgdy, 3obybobdaqgdemmdol asdmdmnzbogo doMmday domalb 3ofmagagb. dabo
353mygbgds, Bombgosgem Bbofmgms Jgmabbdgdol sMbgdmdabs, 39momboboobogmgdabs o
amobb3ng@gdol 3606(303930L LoBobsomdogams.*

33 3goboo boyn@omgdms gbb3-ab 1:201 Il 3mbemn, Hm3gmo(3 @ond39dmam donRbggl
3990mboboobogfmgdol  3606(3030L  ymggmazst dgbemmogsl ob  gedmnizbzel  Labge-
dg309madm gmebbdgdom. s0bodbmoa bm@mds 033gMmo@amma bobosmabos o Labgmdgs-
Gmgdm 30Mmdoo dgdmyegol o6 9939800905Mgds. bmemm dbafgms dgmobbdgds, gom-
©gonmgdol  aongGmbomgdmmdon  oMmmggzobomgol  3sbybobdggdmmdobogsb  aob-
0530L98mgdolb Mmomdsady, 3603369mmzba gbnbssmdmgagds 3gomambnboabogMmgdol ©a330b
033gGs@omm Bgbl, 306000086 3333500 Labgm3g 3G madm ©smJdal sMbgdmdal dgdmbzggzeda

M FobGns ., Dmadg &., babady 0., dgbggmas G., bgmEasba ., LodeMmzggmmb Lsdmdomadm 3mogdLob
3m396@ o0, bogbo lll, gomegdamgdoma badstmamon, dmaswa boboema, »d., 2001, 460.

> ob. Lando O., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The Hague/Lon-
don/Boston, 2000, 386.
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39 dmmgdal dgbAmmadobalb 8banbogsb dmbammubgma Babosbgoymmadol bamobbo ©s
3000mambogfgdal  LEsbsMEn 860d36gmmabo  3(30M@gds, Moz DML  goNg®-
obomgdmmdoo gomEadymgdol oMmmggzal abglb. oy bgmdgzEmmgdol dmbsboemyg o(s-
bmdogcgdl  aomgmmbomgdmmdobsl  3obmbobdagdemmdnbogsb asbmsegabngmgdol dgbed-
mgdmmdsl, dobo IbFoseb Lobgmdgimnmgdm gB@ogHmmdsado  syy30mgdgmo  goyemab-
b3ngMgdal o335 Bogmgdoe Imbommebgmos, Mo3 gomEgdmagdol gon@Mmbomgdmmdom
oMM3930L Ld3adMmgdsl sg3dbgdl, gb 3o 8603369mm3bo gbnbssmdmgggds pacta sunt ser-
vanda-b g39dg3gdemm® 36063030, bogMmbgl ¢J3bal 3G go@mEnl Jodsmo gomEgdamadal
dgbEmagdol mgan@odn® LobgmdgzEmmgdm 0bGgmablb s sdnm dbamggdl sMomobodom
306md93d0 594q690L. 50bndbymn megobmagse 3gonmboboabngMgdal 3G06(3030L oMMzl
amobbdmab.

03@9bom, IbaMgms gmabbdgds aoyBmmbomgdmmdobocmgzal 3sbybabdggdmmdabasb
a36mogobygmgdol  dgbobgd,  3gonmboboobogMgdol  3G0biz030lb  gomgamabbobgdoo,
o93390mom b 046gL 30hbgmmo.

dbomgms 30bmbogcn nb@gMgbgdabs s 00bsbbmEmemgdosbmdal a330L J0bDbom bo-
396mb3gdmm mbgdy 330(360@ bms 353mMmbEMmmMEEgL 3obbobdagdemmdal gsdmdmasbagn
56 393Drya30 dgosbbdgdgdol 8mddgmgds.

IV. 865m;5b dndsmangdam sGLgdgma Lobgmdg3amgdm 35bybabdzgdmmdal
360b(3039d0

»Om3ol gmobogno gdmdosb ©mgdwmyg Lodmdomadm LsdsGmamdn 3mJdgogdl
M6039MLamYGn gmMINms: mommgymo 3abybl 0g93L Jbmmme msgabo dGsmnom dnyg-
69390 basbabasmgzab. dGsmgnmoa 3sbabobdggdmmdalb 360b3030, Mm3gmag ms30ba o6M-
Lo dgbgdoman LodoMnmnsbmdol asdmbo@mmgdss, Loymggmmomm smnsMgdnmos MHm-
am (3 bobgmdg3Gmmgdm, 0bg egmod&n® bodsmmsemadn.“* Mo Jggbgds 335360 (dMsmals
ao6gdg) 3obabolbdggdmmdol 36Mab303L, 0go dofomow LsdsGomgdmng bLobgdgddo
dbmmme g5dmbs 3emobol Labom sMLYEMBL.

b0b653gdatg mogdn gobbomumos dMomgnmo s d3oito 3obybobdggdemmdals
3606(303m0 HM0gMHMNF0d3Mmgds s baMImBgbomos domn 8603369mmds gommadmmgdal
3o 3gnmo bobob sMmggzalb LadsMmmgdMag Mgg0ddo.

1. 363mgnmao 33bbabdagdmmdab 3Mab(z030b 3m3dnbaMgds 35360
35Lybabdgagdmmdalb 3Gnb(303m56

3M6&0bgbGnma LodsGmmab Lob@gdol J39ybgddo Labgmdg P mmadm 3sbybobdggd-
mmds 95399dbgds dMamoals 398 gammMosl. dGsmgnmoa 3sbbobdggdemmdal 3Gabz030b o6LJo
aoboM339390 omE0mgdgmos d3o3Mo 3obyboldagdmmdal 3Mnb3030L sbomaboa. dMsmals
3M03983300bodn  3MbB0bgbG Mo s  LogMom  Lsdstmmaoal  Lob@gdgdo  doMgymow
a56Lbgo3989m  Joamdal nmgamabbnbgdgb. 3oL Bobgbo mommgmm LsdsMmmgdfng

LobEgdsdo s@bgdyma babgmdgzOmmadm gomEadamgdalb gsbbbgaggdyma LEOYJG TGS

% Bapkamto B., O6 OTBETCTBEHHOCTH MO IpaXKIaHCKOMY mpaBy, M., Iporpece, 1978, 100, domomgdymas: Jmhsdgomo 4.,
S@smn Mmgmeg LadmgomogmbodsMommgdfogo 3obybolbdggdmmdal 3ofMmds, mbyy-ob oMoogmo G-
&980b md@mAH68 b bobgBabstm 6536man, ., 2007, 10.
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bobgmEgds: 3MmbE0babG MG Lodsmmmoalb bLabEgds bgmdgiMnmgdsl m@IbFHg SoMmdso
aobobomogl, 35d0b  Mmegbsis  Logomm  bLodsfmmal 4399469330  3mb@Mad@on  Lobgem-

dg36mmgdm 35mEgdnmgdolb dgbEmmgdol gomeb@ oo nm3@360.57

LodsGmmgdMogo 3NmEMcalb gobgomsMgdal sMgmm 9803dg 3mddgoo mdogd@&mo
dgMo(3630L 3M0b(3030 3obmbobdggdemmdals Bobsdnmmdaw Jdgwmgdol ds@gMasmn@, asmgashb

dggalb gobabomsogs. dMomoal badsMomgdMngo 3o@gammnal ©s33300Mgds 0boGnbosbgl
3960meEolb MHmdage Ladsmamadn LadmasEmgdal oMapomo sDMM3bgdals gsbznmamgdsl
13930060985, MmBommo badsMomol dogM smosMgdamo dMomgmma 3sbmbabdggdmmdal
36063030 dmagznsbgdoor dofomown  LadsMomgdfngo bLabBgdgdol bLsdmgomadm  3mwo-
3035309030 35638 30(3000.

dMsmgmmo 3sbmbabdggdmmdalb 3G0b(303L dbgdomn LadsMomoal bgmmol Bocdm-
do@agbmgdo  madgMsmato  0bngomemaddal  3MB(398 (30006  aodmBEobofyg  dbode-
0930b796: 0bnznal mogabygmgds dgodmagds Jgodryomlb dbmmme dMsmgnma Imd-
3900900b bLoggmdzgmdg 3obyybobdagdmmdol s 0bMgdnm.*

a96M3sbmemn  bodsMmomolb dmegmn domosboe dGsmgnmo 3sbybabdagdmmdal
3606(303b90% 00dyoMgdymo. dmgomg 3obmblb 0393L asbbMobzabs s gomgmmbomgdgmo
dmd3g00gd0bomzgnl, gofes 03 dgdmbgggzobs, Gmegbs 3gomo 3sLybobdggdmmds 3a-
330605 gomgamnbbobgdymon (dgomobbdgdymn) o6 30dm3nbomgmdl gomogdnmgdol of-
Losb, LabgmdgzMmgdm Mabgob ob JgbEnmgdol aoMsbEG 0oL bymdgzMmgdol dmbo-
Bormgbg a00003069300006.% gomogdamagdol 39bemgdabsl, Bobrsbgommgdols domamo bo-
obbolb  bONbggmymegal  80bbom, dboMmggda  mezobyyBamba oMb, 356538 30(3mb
bgmdg3mmgdado 3353360 3obybobdggdemmdal aob3LodrmgMmgmo doMmds gbz-ab 276-9g | 3o-
ogmagol Logmdzgmdg, Mol Jgogasmsi dbamob  3abybobdaqgdmmds 08 ©gdnmgdal
30655mbdg bogds @sdm 30gdmma, Mm3gemas s@agbl LagsmsbGom 3sbmbalbdggdmmdsb.

abg-ob dobgogom, dGsma asbbomeymos BmamEz LabgmdggMamgdm 3sbabab-
9393mmd0olb Dmaowo B0bs30Mmmdsb!, bonmm abi-ob 278-9 3soatogo (3sbyyboldagdmmds
dgbodg dofms dMomgyma dmddgmgdabomgal) asbbomuem Mbws 0dbgb Gmgmm(y godmbs 3-
mobo Dmgowo bgboasb.

3Mb&0696@ M0 Lodsmmmal bobBgdob 39469630 dmJ3gmn dMamgnmoa 3sbybab-
3390mmdal 3Mnb3030 3mbmEgdmos, s0(339L, N3aMs@gbow, dmgamal Ngmgdgda. sMo-
dMdmgmmo @sMm3q300m doygbgdamo bosbo 3MHgoo@mEAL of onbodmonmwgds, Mo 396

00 gbl aboMamadmm dbomgl emmzgnm NPmgdgdL. donbgoozsw sdobs, 3mb-
&0696@nE  LodoMmamdn Lamsbospme NdOHNB3zgmymzamos NBmydsdmboma  3bsmab

57 ob. Basedow J ., Towards a Universal Doctrine of Breach of Contract: The Impact of the CISG, International Review of Law
and Economics, September 2005, http://www.cisg.law.pace.edu/cisg/biblio/basedow.html#i, (09.11.2006).

% nb. Lsaurepr K., Kéru X., BeenieHue B cpaBHUTENbHOE MPABOBEICHUE B chepe YacTHOTO mpaBa, T. 2, M., MexktyHapoHbie
otHowenus, 1998, 388, domomgdamos: Jmhsdgoma 4., dGsma Mmam@(z Ladmdomogmbadstommagdmogo 3sbybab-
8398mm3ab 30Mmds, obe-0b 0Mo@ommo go3nmEg@ob @md@memsbGob babgdnbstm 6536mBa, md., 2007, 12.
%% Verschuldensprinzip - Fault principle.

60 abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§276.

o Sbommann@ae bogHmsebrgdal badmdsmadm 3mwmgdbol (New Netherlands Civil Code, Translated by Haanappel P.C.,
Mackaay E., Under the Auspices of the Ministry of Justice of the Netherlands, Quebec Centre of Private and Comparative Law,
Boston) 6.74 o 6.75 3qbmgdo 3mgomalb 030L653L dgnbEnmgdmmdaom 30ygbgdmmoa Dasbal 56s5brsn@gdal 3om-
©98mgdsl, 9y 3L JgbEmmgdmmds 8ngbgcgds. 533560 dabgmal [3gMazbzal] babsdammds oMol dMsmmgymmds,
o9y 396mb0Esb, goMnggdasb b bmgsmsm smasmgdama dgbgonmgdawsb bbgs God o6 g3o8mdmabamgmdl, ab. Fok-
kema D.C., Hartkamp A.S., Law of Obligations, in: Introduction to Dutch Law, Chorus u.a. (Hrsg.), 99, 8ocmomgdqmas: 3g-
mgatnbm 3., bydogd o oy Mmdogd@nca babgmdgz@nmgdm 3sbmbobdagdmmds? bsoydamgm 3E9dgma ,LgFam
®MO39bsdg — 70%, 3., 1996, 153.
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06@gMgLo(s, 3ogM03 sMs LagsMmsbGom 3obybobdagdemmdal go63@303900m: 3gMdme, 36g-
o@mmob Labgmdg3Enmgdm 0b@gMgbol asbbmMmzngmgds mogEadnfggmoe dgmabbdg-
dmo gmedoo (bo@yMoom — in specie) abz-do doombgzs ©edsGgdoma dgbAymadol Lodem-
0mgdMngo 394obnddal asdmygbgdom, Gomsi dOYbggmymaamos, 3oGsdgbo, 3Mg-
o@mMab 06@gMgbo. sds@gdoma dgbmnmadols dmmbmgbal 033gMs@ogmoa bobosma o4zl
3 bgmdg3Mmagdal goomBgbsl gdbabymgds.

036M0a50, dgmMamn dmmbmzbob Mumgdgdol smdm396980Lb @Bmegmgbo Bom3dom-
»39mo 3M0b30300 bgmdg3Ommgdal JgbEnmgdol mgan@ndymo 0bGgMgbo.

LLY a9653@ 30390l dMomgmmon 3obyybalidaqgdmmdal 3Mabz03L, Gmamé(y Labgem-
3936 g3m,%% 0bg ©gmod@n® LodoMmomadn.t? mud(3s 835360 3oLbobdggdmmdob 3Gab 3030
3mddggdl gumemn s g3ocmmMm369mo bagmom gsbbsbdmgmmmon gomegdnmgdgdal dodsmron.

33oMo  3obyyboldggdmmdal  3Mob3030  dmJdggds  sbgmmadgmagnem  bLodsm-
omgdcog bogM(3gdo ©d 0035m0bbNbydos dmzgamol LabgmdgzMnmgdm 3obybobdggdmmmdasl
3Gdmgmemdol Jogbgoegsm. dgozto 3obymbobdggdemmdol domom bgmdgi@mmgds aob-
LodEgEMmo LddoFmmEgdHogn Jgganb M3oMmmdm asbbm@(309mgdal go@obBoe ©s Jdgmom
LodaMomgdmog 89dobnddo asbobomgds. 0o 0035mabbabgdl gomEgdamgdals 33360
LoBYLGm, bymdgPmmgdol dgbagysol, BgbEmmagdsb. bgmdgiMnmgdon  gsmgzgsmab-
Bobgdmmo 3gogant Jogmbgzmmds 3omEadnmadol oMmm3g3L sg3mdbgdl Lomsbowm 3oby)-
bobdggdmmdom.t bgmdg 3G mgdol yggmes sMbgdoomo dohmdol asbmbmgmo szge dbomgmes
bogmmobb3dgzn gomEgdnmgdss, MHmImob sMm3g3s 0b393L Lodmgomsdmbadstmmmgdmng
3obubobda gdmmdsl.®®

d93am3ddn 3353300 3obybobdggdemmdol 3M0b3030 SbammMedgMmogmem Ladsmamadn
dgodmms 3mb@nbgb@mo g36m30bamazal bodsbomdmagn dMamamma 3sbybobdggdmmdals
LodstmmgdMogo  3mbbE®mYJoom. 3mbEobgbdymo bodommmoal  dbgogbow, obgmmsdy-
ognmo  bodsMomol domoom, dbomg  dgbodmgdgmos  aobmsgabygmeogl  3obybalidggd-
mmdobogsb, o) o83 30(390L, M3 dg4dborm gomgdmgdems 3ommdgddo gomEgdmmgdal
3M3930L ™300 sbaznmgdmae dob dogHm yzgms s9y30mgdgmo, ambagfMyymn ©s 3o-
BmBogMo Lodaomagds 0dbs aodmygbgdama.®

dMsmgmmo  3abbobdagdmmdal 3M0b(3030 bommow sabsbgds obgo bgmdgs&a-
939330, H™MImmgdo(s sbsd@INEgdan Im3Lobm@mgdal aobgzabol gomzzgmmo bocabbals au-
mabb30gMgdolb gomEgdmagdsl 530bMg396 Ibomgqdl. Fogsmomom, anMowogma oy bo-
3900(306m  dm3Loby@gdal L3g0R0z0Esb asdmdEnbomyg, dgundmadgmoas, dbgsgbo byem-
dg36mmgdgdo 0mzgemobbnbgdmbgb LogsMab@om 3sbmbaldagdmmdsl, Mowash ymggmmgal
LobyMzgmo Fgoganl NBGNE39mymazs 3gMdmgdgmos.t” dGsmgnmo 3obuybobdagdmmdals
oL@ Mgdss sbggg LO3d3-0b 3g-13 Bybemo: oy Ibocg dImJdggdl Lodgbsmdgm Lod-
300bmdals gofmamgddn, dmaLabyMmgdolb go6g3s gmbogMyymo Bobmsobgommgdoms s (3m©bom
bgmdg3Ommgdol Bogmabbdggo 3ommdos. 335Lmsb, 3obmbol 3g-16 Il (3) dgbmo o6

2 ob. LLI-0L (bodomggmmb Ladmdomadm 3mmgdLbn, LodoMmggmmb 3oMmsdgb@nl mgansma@a as8m(393s,
»969490560%, Lo 3obmMbIgdemm ©sds@gds, 31, 1997) 395-9 qbema.

% ab. 0439, 992-9 8gbmo.

% 0k, Zweigert K., K6tz H., Introduction to Comparative Law, Volume II-The Institutions of Private Law, 2" Revised ed.,
Translated from German by Weir T., Oxford, Clarendon Press, 1987,187.

5 ob. Reimann M., Zimmermann R., eds., The Oxford Handbook of Comparative Law, Farnsworth A., Comparative Contract
Law, Part III, Published in the United States by Oxford University Press Inc., New York, 2006, 922.

5 als. 0dsg, 922.

67 ab. Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 450.
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333mM03bo3L LadsMmommob bLbgs @obsbgbol dmddgwgdal, MmIgmoary dbomab MgGm 33036
3ob9ybobdggdmmdols 5 30LE93L.8

sbgmmadgfngmmon bodsGmama, 3mbGnbgbEmcn badsGmmal dbgsgbow, nbsMAnbgdl
3gomn 3sbybobdggdmmdal 3Mabza3l (3omzgmmo Labol oMmmgg39d0l dadotor. dogo-
momoE, dbgogbo  3mb@obgb@nma  Lodsmmmoabs, 3obyboldggdmmds  33moeg 3353600
BYoEn, 335Mmzgbymo o Nbojmm Bogmol 0Bmmgdal gomegdymgdgdol ©oMmzgzal
dgdombggzedn. doMmsmos, sbammadgmoggm LodsGmamdn gobbmMogmes 33o3Gn  3o-
Lybobdggdmmdol 3mddabofgds dMomgyma 3abmbalbdggdmmdal 306303056, cyyd(zo dbo-
990L dgdmoasm, LobgmdgMnmgdm Jgmabbdgdoc magasbma 3obnbalbdggdmmds 33mo3
3G0mdg odm3nEgdymo gobsmb, 39Mdmm, 335360 3abybobdggdemmdal 3Mnbsnda dgad-
mgds 3g0339mmb 8bagms gm@mbLBsgmENmo smddgdoo. 53 dgdmbzgzsdo ,bgmdg3EBmmgdals
dmbobomggdn mzgom bgmdgMmmgdsdn Mmomgdgb 03 goMmgdmagdsms Bqbabgd, GmBmgdacs
06393L 3o 3obyybolbdagdemmdnbogsh  gobmogobnegmgdsl.“? Lsbsd sbgon Jgmobbdgds
d00mbg3s 3656g93L dmMaby, 35Lbabdggdmmds nbgg 3353005 Dgdmembndbyyem dgdmbggzgddo.

23M0g0@, SbammadgMogmm s 3mb@nbgbdym LadsMmamdn dMsmagmma 3abybal-
3390mmMbs LEMEOE o6 591439l LogoMabGnm 3sbybabdggdmmdal 3Gnb303L.

2. byydogd@Mo > Mdogd@Mma babgmdg3Gnmgdm 35Lybab3gagdmmads

0nfoEonm om]8mnbsdn gsbabbzezgdgb LwdogdduGo ©s mdogddyca Labge-

g3 mmagdm 3abybobdggdmmdol 3mb3913(3090L. Ludogd@Ga LabgmdgzEmmgdm 3o-
Lybobdgagdmmds gyMbmds 3mbiMmgdmmo nbongnEalb dGomgnmmdal 3606(303[)70 o a9-

mobbdmdlb dbsGnbomgal dMomgnmmdol dgMabzsl dobo 30mmzgbgdal gomgomabbobgdom
©d 0Ms dMomgnmmdaol dmgown Mo gmodolb bogydggmdg. Lydogd&ndo Labge-
3936 mgdm 3obyyboldggdmmdobol ,dmgomyg 3obabl 5398L 03 435009390y, MHm3magdacs
3ol mogabo NbasMabs o (3mEbol Logndzgmby dggdmm megnEsb 03(30@36060.“71 0330
»3mgd3900 306980L bofabs s 3MEBaL gom3zomabbabgds domby 88 3Mmgdos M-
2090 mmdg8L abgmo g3mbm38ozol 30mmMdgddn, MmIgmoaz 9yMbmds Lagmbmal gogme-
a0dm33mob bgmdg36mmgdol Logmdggmdg.“’? 830l LsdoMobdnmme ag@Hdsbool Lodm-
Jomodm 3m@gdLds 883330060 dMdmanmmdab mdngd@nco 3o@gamcas. LEmMgo 830@m3
»30056d96mbamons  Lydogd@nea LabgmdgzEnmgdm 3obabobdggdmmdol Jomgds, oy
3@smgnmmdol (36900, 53 mzombsdMobom, gomdog]@nmgdamoas.’

5 0b. 0gd3g, 445.

69 Fo6@ s ., Bmadg 3., bobadg o., Jgbagmos @., bgnMosba x., LodeBmggmmb Lsdmdomadm 3mogdbol j3m-
396@ o0, Bogbo lll, 3omegdnmgdomo badstmamoa, bmaswo bsbama, d., 2001, 374.

3 goc. Frossard, La distinction des obligations de moyens et des obligations de résultat, Paris, 1965, S.3 ff. omamgdymos:
3gmgatabm 3., bydagd@um&o orm mdogd@ma babgmdg3Enmgdm 3sbbabdagdmmds? bangdomgm 3Ggdama ,bge-
am gxmmdgbodg — 70%, »d., 1996, 151.

" Larenz K., Schuldrecht, Bd. 1, Allgemeiner Yeil, 14. Aufl., Miinchen, 1987, §20 I, domomgdymos: 3gmgatabm 3., byy-
309d@eo oy mdogd@ada Labymdggemmgdm 3obababdggdrmds? baomdamgm 3Ggdamo ,bgMam gmmdgbadg —
70%, »d., 1996, 152.

> Constantinesco E., Inexécution et faute contractuelle en droit comparé, Bruxelles 1960, Nr. 203, domomgdgmos: 3g-
mgatobm 3., bydogdno oy mdagd@aco babymdgEmmgdm 3sbnbabdggdmmds? bsandamgm 3E9dgma ,LgGam
$€m66360d3 —-70% 0d., 1996, 152.

% Constantinesco E., (Fr.6); Hiibner H., Subjektivismus in der Entwicklung des Privatrechts, in FS Kaser, Miinchen, 1976,der
auf Ausnahmen bei den Rechtsverhiltnissen in der Familie und unter den Mitgliedern einer biirgerlich-rechtlichten Gesellschaft
verweist, S. 715.732; siehe zur Entwicklung des Schuldbegriffs, Meder, Schuld, Zufall, Risiko, Frankfurt am Main 1993, 8ooo-

®9dgmas: 3gmga®nbm 8., bydagd@mEo o mdogd@ o LobgmdgMnmadm 3obybobdggdmmds? Lanydomgm G-
3o ,LgFam xm@dgbsdg — 70, ., 1996, 152.
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md0gd@nea LobgmdgzOnmgdm 3ababobdggdmmds gsdmEogbaglh dbamal dMe-

maemdol gomzomabbnbgdsl, Modwmgboas 3omEgdnmgdal @oMmzgzobmgal 3obybab-
3390mmdal gobLabdmgMabol Ibgoggmmdadn doomgds §dggdal gomgasba do@gMosmyydo

99%030-

03M0a50, Ldogd@nco s Mdogd@uco LobgmdgiEnmgdm 3obnbalbdggdmmds men
MM00gMnbadomabdnMm 398 gamMnss, Gm3gmosz 3omEgdnmadol  eMm3zgzobsl  of-
LgdomeE aoblLbgoggdamoa Lodsmommgdmogo 3goganboggb doysglb Lodmgomsodmbadstmmemyd-
030 AN gMHonmds.

3. 35 magyem 35Lybabdgagdmmdady Psxmdbgdama Labymdg3Gymgdm
3oe)dyrydsbo

0foEonm ©m]@®mnbsdo godmymaygb dgmganl, Jigzobs o wozgob Labge-
393 mgdm 3omEgdnmgdgdlb. badsmmmgdmogn 36n0dzbgmmdabss Lygzomba — 0dsGmagh

09 oMo Ldbgmg3Emmgdm 3sbybabdagdmmdol Lob@gds o3 gomEgdnmadgdol dgub-
B mgdmmdol EOHML dMomanmmdalb 3Mnb303L. Babsdmgdemyg msz0 LbmMgo 83 bozombob
3bomndL gondmde.

3.1. 39930l 3oerrydymyds

Logg@Mabggmdo ,Lobgmdg3Mmgdm 3obybobdggdmmdal bmaswn mgmEoas gobe-
gomots Demogue-3“74, Gm3gmasz gobobbgogs aoblodmaGmmo Jgogaol dombgzol gom-
qdmmads (Obligation de résultat) dgbemmgdobomgol sgyomadgmo ©s ambagmmo dmdgdals
30magdob 3mzomgmdobagsb (Obligation de moyens). 3ol dobgwgom, 388mymeqb dgoganbs o
43930L  3omEgdnmgdgdlL. RMIbammo ©md@mMabal dogm asbzomemgdmmo  50bodbymn
3Mb(3998(30900 3563830300 835 m¢) 03 LodsGmmagdmog LobEgdsda, sbggg, LogHMsdmMabm
Lodamomal  abge  0bbEGNM3g68Tn, GmamMoss  LagMmedmmabm  3mdgHoymm  byem-
3936mmgdoms  3Mab(303930.”° 30z 9dmbggzedn Lodmgomodmbedsomgdmogo 3obe-
bobdggdmmmdabomgzal bszdamobos 3Mgo@mEMab JogH zomEgdnmgdal dgnbEmademmdal
3ogd@nl, Gmamei dgmganl, ©obodmmgds, bmmm  3sbnbobdagdmmdobsgsb gsbosgo-
bygmgdob Logmdgmols (Cause étrangére) 3@ 30(3930L GgoMmn 3omEgdmmgdal ©8M™3g3
dbomgl o30LEM0s; 3gmEg dgdmbggzada 3o, 3oLxbobdggdmmdol Babsdnmmdss gommgdmmgdal
domgnmo  Jgbemmgdmmds’,  GMoash  bgmdgzMnmgdol  eMmggze  3sdmobo@gds

39mEgdnmgdal IgbEmmgdobomgol smzomgdgmo mmbabdngdgdolb gebybm30gmgdemmdoo,
»LOMObom Fgmmegdal gsd8meygbgdmmdams s J3930L gobbadrgmmmn b@)QBQoﬁ)@nb“W

™ Traité des obligations, Bd. 5, Paris 1925, Nr. 1237, domomgdgmos: 3gmgamobm 3., bndngd@nda oy mdogd@acio
Lobgm3gmmagdm 3sbnbabdggdmmds? bsamdomgm 3GMgdmmo ,bgMagm xmMdgbadg — 70%, »d., 1996, 153.

® ab. Schmidt-Kessel M., Osnabriick, Remedies for Breach of Contract in European Private Law- Principles of European
Contract Law, Acquis Communautaire and Common and Frame of Reference, Schulze R., ed., New Features in Contract Law,
Sellier, European Law Publishers, 2007, 185.

7 ob. Reimann M., Zimmermann R., eds., The Oxford Handbook of Comparative Law, Farnsworth A., Comparative Contract
Law, Part III, Published in the United States by Oxford University Press Inc., New York, 2006, 923.

" Schmidt-Kessel M., Osnabriick, Remedies for Breach of Contract in European Private Law - Principles of European Contract
Law, Acquis Communautaire and Common and Frame of Reference, Schulze R., ed., New Features in Contract Law, Sellier,
European Law Publishers, 2007, 185.
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o (339mdoom. ,cause etrangere-b (36985 59Mm0sbgdL Mmame (3 force majeure-b, obg 39Lsdg
3060b 56 3935mob §39009393L, BmBmgda(s Doobob Batdmgabsls Bymdgb bgmb“.”8

03 dgdmbgggzedn, o bgmdgzmmgds dbmmme  syyz0mgdgmo s gmbogMyyemo
Bobrobgnmgdal godmfgbol sgomegdymagdl dbamglb, 35dnb 3sLyybnbdggdmmds LEmMgo
0bndbnmo  gomEgdmmgdol @oMm3g30bmzal oagds o oMs dgmgaol doymbgzmm-
dobongol.”

obligation de résultat-ob bLoggdggmdg Imgzamy admgazs bgmdgzOnmgdoom oLabymao
30960l dgbemmgdal LogsMsbGom 3ommMdsl. sbgomo bLabalb gomEgdmmagdalb bgmdy3-
mgdoo g063@ 303900 godsMomgdemoas 03 dgdmbgzgzedo, o), dmbammebgmo Gab ol
agomgomobbobgdom, dmgomgl gomegdymgdal dgbEmgdolb NbOYb3gmymGobomzals
3980 85M3b@0gda 543L. mdogd& i LobgmdgzOymmgdm 3sbybobdggdmmds Ydmagmgbow
dgganb  3omEgdymgdgdl  ©gfMmnsbgdl, 30650006 ngo  asdmMoazbagh  LydogdEuco
InbodMgdgdal gomgomabBabgdsl Jgwganl ombggmmdal d93mbggz080.% 4(3930Ls ©o
©5(330L gomEgdnmgdgda 30, doMomose, dMsmgnmmdal 3Mnb303L gdysmgds.

»gbL3-0b 8:108 dybemn dga(303L o 3sl gmabogmMo BmEmLIsgmENmo ascgdmgdals
Jgbobgd. o@badbymo dabmol domoom adrmMmgds 35Lbabdggdmmds  bgmdg M mmgdocm
35035m0bb0bgdmmo dgoganlb 8ombgzol 3omEgdmmgdals (Obligations de résultat) smemsgg-
30b0m30L“%" 306500006 LobgmBg 3G Mgdm NP 0gHNM5d0 BoGImImdomo odmgggmo as-
93mgds dgmdmgdgmb bool dgbemgdsl s 3sbybabdggdmmdobegsb gobmazobygmagdols
bogdzgmb d860b.82 »04) bg3dg36mgds 00035mobbabgdl gobbabmgmymn dgoganl doe-
6930L gom©gdmmgdsl, 3530b 3oLyybobdggdmmdobogsb gobmagobyygmgdal BabsdoMmdss dbo-
0l gmbGEmmmb domds s@bgdnmo ©sdsdM 3mmgdgmo aofmgdmagds, Mmdgmoars dgndmgdgmb
boool 39LEHnmgdob.“® o bgmdg M mgdoom a063@ 30(390xmos obligations de moyens, 35306
dmgomolb 3sbmbobdagdmmdsl godmmazbogh ofMs gmEmLIsgmEnmo gomgdmgds, sMsdg
3oL B0g® 30mEydMmgdol dgbemmgdobsmgol s¢omgdgmo Babosbgmmagdalbs s gm-
60969000 LGsbMEOL ©o(330.2

d9R0a0b 3oer@degdgdh 39bg3gmabgde 3obgboblagdmmds gmore @ 33o-
mgbymo bogmgdobomgal, sbggg Logomsb@om 3obyboldaygdmmds bogmal 6o 3mol godm.

78 Weill A., Terré F., Fn. 8, Nr. 411 ff.; Malaurie P., Aynés L., Fn.15, Nr. 827 ff., 8omomgdamos: 3gmgaabm 3., bey-
B0gd&mo o mdogd@nmo babgmdgzMmmgdm 3abybabdggdmmds? bsamdomgm 3G gdmmo ,bgHam gmMdgbodg —
70%, d., 1996, 154.

" 6b. Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The Hague/Lon-
don/Boston, 2000, 434.

80 Jdgo00. Mazeaud, Essai de classificatiob des obligations, RTDC 1936, 1; Tunc A., La Distinction des obligations de résultat et
des obligations de diligence, JCP, 1945, 1,449; Unter welchen Umsténden eine Erfolgspflicht angemessen ist, ist insbesondere
im franzsischen Recht diskutiert worden, dad ort eine Abgrenzung zwischen obligations de moyens und obligations de résultat
notwending ist, siche dazu auch Crépeau (Fn.8), Nr. 63 ff.; vgl. zudem im deutschen Recht etwa Esser J., Schmidt E.,
Schuldrecht, Bd.1 1, Allgemeiner Teil, Teilbd. 1,7. Aufl., Heidelberg 1992, §6 I, ocmnmgdgmos: 3gmgacobm 3.,
Lydogd@ao o mdogd@unma bobgmdgz@mmgdm 3sbmbabdggdmmads? bsomdamagm 3Ggdamo ,bgHam gmMdgbsdg —
70%, d., 1996, 154,

8! Schmidt-Kessel M., Osnabriick, Remedies for Breach of Contract in European Private Law - Principles of European Contract
Law, Acquis Communautaire and Common and Frame of Reference, Schulze R., ed., New Features in Contract Law, Sellier,
European Law Publishers, 2007, 185.

82 3bg-ab (French Civil Code, Translated by Rouhette G. with the assistance of Rouhette-Berton A., 2006) 1147-9 3gbemals
0656350, JgbEmgdal gomEgdnmgdabsgsb mogobygmogds dmgamy, o dgnbEmmgdmmds go8mbBagmmos go-
93560 80dgbom, B3 3gmombabmabngf 8mazemal dMamaw o6 dggMszbgds.

83 Schmidt-Kessel M., Osnabriick, Remedies for Breach of Contract in European Private Law - Principles of European Contract
Law, Acquis Communautaire and Common and Frame of Reference, Schulze R., ed., New Features in Contract Law, Sellier,
European Law Publishers, 2007, 192.

8 0b. 0dgg, 185.
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RO 3omEgdnmgdgdol dgdmbggzedo ,dmzgemglb o Jgmdmoas gobmagzobaygmogl
35bmbobdagdmmdabogsb 03 bogymdzmom, MM gomob gocgdg ngo gosbrool LoGmmmggdl

«85

obywgde.

3.2 §3930b 3omEgdymgds

»BObgmMdg3ENmMgdm LodoMmamo 56 ogsMmamgds bobgmdgzMmgdm gomgdymy-
dgd0m, Mmdgmms bogobo gomegdnmgdol dgbMymgdol dgogans, s6edge dgbadmmo,
dbmmoe LobymdgHamgom 3omreysgrgdgdeb dgbobmgmgdgme J8grgdob >gEoegd-
mmds 56L93mdwgL.“%® obgo WEMgMRNMEG3T0, GMmImgdai anmobbdmdl bbgowsbbgs
3mdbobamgdol ao6g3oL (aogGooymo o Lsdgma(306m), dgmgan ymzgmmgol gomsbgo-
9dmo o6 dgadmgds ngmb, 306506 dobo oamads Babommdmng dmzamabogsb edmy)-
30969 356 g3mg393vg0 RoxYdbgdgmo. 3grgacl gorreydYmysgdn 30, Gmamm 3 dg8ma
5006036y, dmagMgboe obgom dgbEmmgdsdyg dgadmgds go3M(39e@glb, Gmdgmo(s, doMo-
0@, dmzamob domoabbdggebs s mdagd@ne dgbodmgdmmdabgs @edmgngdama.

33930L 39mEadNmMgdal oMm@3gg30LoL Bobwyds, MYy Mdybow Lymsboswms dmgs-
mab 3ogc gobbm(zngmadamo yzgms J8gmgds bgmdgzMmmgdom gsm3omabbabgdmemo
dggaolb dobombggem. 0dolb dobgogom, god3mygbgdam o0dbs oy sMs gomegdymgdals
dgbEmmagdabomgal s¢30mgdgmo yzgms bgmdobobzomadn Ladmamgds, anbogds dbstals
dMomgmmmds, Mmam@ 3obybobdggdmmdal gobbadmgmal doMomswn 3Godgcondo.

0308m3 ,a0M3399mo dggan J(3930L 3omEgdnmagdaol dgdmbggzsdo dgadmagds Labge-
3936 mgdm g3omEgdnmgdol dgbEnmgdob... 30bobo nymb, ogMed sMs LabgmdgzHnmgdm
30m©q3mgdol bogsbo.“d’

»09 J3930L 39mEadnmgdgdo §dbnsb bgmdgzEmmagdal Logsbl, 35306 dMomgan-
mmdob 3M0b3030 0bygdl LEMmoE sdmddgrgdsl, Medwgboas dmgamal dMamgnmmdal
30035m0bbobgds 35906 brgds, o¢ ngo LabgmdggMnmgdm 3omEgdymgdgdl Aggnmo
LodYLEom (3M3mEa6gd0m) o6 SLENMYEL.“® bgmdgzMumgdom Jgmebbdgdamoa J;39-
30L Immbmgbgdol gommgomabbobgdmmds dgqbo@yszobgds LobgmdgzMmmgdm gomwgdey-
930l dGsmgnm Jgubenmgdmmdsl.®

39M3sbmmo LadoMmmom go63@8 30390mo dboMabomgol bogomemgdmemm 4(3q30L
Bgbo, Gm3momsz anbogds Labgmdgzmnmgdm 3sbnbobdagdmmdol gomamgdo, mdagd-
GOo 35bLadMgMa©n 3M0@gMmandos. g9M3sbym bodoMmamado g3930L gom@gdymgdoms
md099@ o 35bdGedn 3o63@g0ms gbg-ob 276-g Il 3sMogmogol Laboo gongmmbomygd-
mmdob bLodoMomgdMog 3o@gamnsdo.”

8 Treitel G.H., Remedies for Breach of Contract, Oxford, 1988, Nr. 17. 5358 9b0m ab. Fault in the Common Law of Contract,
in: Liber Amicorum for Lord Wilberforce, M. Bos/I. Brownlie (Hrsg.), 185, 8omomgdgmos: 3gmagadobm 3., byydogd@nco
o9 mdogd@nco bobgmdgzEumgdm 3sbanbobdagdmmds? Loomdamgm 3Mgdmmo ,bgMam gmOdgbsdg — 70%, md.,
1996, 158.

% Wieacker F., Leistungshandlung und Leistungserfolg im Biirgerlichen Schuldrecht, in: FS Nipperdey, Miinchen, 1965, S. 783
ff., Bomamgdgmos: 3gmgamnbm 8., bydagd@uco oy mdogd@cn babgmdgzGnmgdm 3obybnbdggdmmds? banydo-
mgm 3M9dmmo ,LyMam gmEdgbadg — 70%, »d., 1996, 163.

8733@366060’) 3., bydogd@ Mo o9 mdagd@nmo LabgmdgiEmmgdm 3obybobdggdmmds? bLsomdamagm JHgdamo
,bgPam xmEdgbadg — 70%, »d., 1996, 163.

xgnd33, 158.

¥ 0b. 0dsg, 163.

% 6@omaal badmgomsdm 3mmgdbob 1176-g 3aqbmals mobsbsw, 8mgemagd mogobo gommdammgdgdol JgbeHmmadabsls
,,80639em0 8gmygsbab® (Buon padre di famiglia) gmmdmoanbgds ¢bos go8mahobmb, ndsg, 156.
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6930b3ngMo d39460b LabgmdgzEmmgdm bodsGmmoal Lob@gdedn, bowsi Jg30b
35mEgdmadqdl asbbsomgdymon sgomn godmds, dGEomgnmmdol 398gammool oM-
Lgdmds o 30mgdgmns. 439300 3omEgdNmMgdal dobos@bal gobbadEgMs LydagdGne 3Mo-

&90n390bg oyMEbmdoom bmM(30gm@gds. Medgbowss J(3930L 3ommgdymgdgdo oMbg-
b0 3b0d3bgmmdal 0dgbl gg@3sbym LodsMmamdn s 3obybobdggdemmdal g563Lsbe-

369 dmagtglh 3G0GgMondsm gobobomgds, s30@mds(3ss, MM gbz-ds gomom LogM(zg
30 dm dMsmgmmdal emadsGne 39@gammasb.

3.3 @330l 3omEgdYegds

©@3330L goregdgrgdebo, gdmsgmgbor, J3ageb jomeyogmgogdse 3sboboeryg-
3056, Mob godmz domn aME3g30Lbol Labgmdggmamadm 3obybolbdggdmmds dbmemme

Bmaowo dMsmgmmdal 3G06(3030b Loggdzgmdgs gobbobdmgMmamn.” gl emads@mo dmg-
mgbs g96M3sbmo bodoMommab 3@ 3039 993o®a96gmos. 3omEgdnmadoma bodsmmoal M-
gmMdob  dgogase Rsdmysmodgdama  0bLG0GNGgoal, dso dmMal, o330L  gom-
©939m9930b, 356939 dGaab bodsMomol emadsdngs Bomdmmoagbgmos.™

dgbEmmgdol gomogdnmgdobogsb (Leistungspflichten) ©sdmy30gdmon 5GLgdmdL
3Mb@M33gb@ol  NRmgdgdol, LsdsMomagdmngn Loggmobs s abBghgbgdal ©s330L -
agmobbdog@gdol (Schutzpflichten) gomwgdnmgds™ (abg-ob 241-9 1l 3soamogn), Gm3gmba(s
LLg-do dggbedsdgds 316-g Il Fnbmo: ,d0bssMbobs ©s babosmol gomgamabbabgdom, goe-
©qdmgds dgadmgds ymagge 3bsmgh ©30bMgdglb Jgmeg dbomal umadgdaobs s Jmbgdo-
Lowdn aoblbogmmmgdnm anmobbdogmgdslb®. dGsemolb 3mbzgyns gobomgamabbobgdgmoas
mam@ g dgbemgdal, sbg3g ©o(330L gomEgdnmadol eM3zg30L 3MbEgJLE 0. Lo(330L
39mEgomgds 53080000 s sdbdofyg boboosmabss, 306500056 ngo sSMOLEMML 59MmM0sbgdl
boggoet  Boboosmbdo  bgmdg3Gmmgdol  ©owgdol  80Dsbb.“™ o330l gommgdmmgdals
3OS Mo MM3935 953413698L dmzamoal 3obmbalbdggdmmdsl: gbz-ob 282-g, 280-g | oo 241-
g I 3oMogmoggdal  gMomdmomdoo o330  gomEgdamadal  dgnbemmgdmmdabsls
369008™MM0 YBmgdsdmbomos, Imombmgmlb bosbal sbsbmonmgds, omzo oEmos 280-9
3oM0aMox30L | 03Bs(30L B0bsdnmdgda (oo dmMab, Labgdgs gomEgdymadol dMsmagamemo
R60393°) > 399dmgdgmos, Jmgomglb dmgmbmamb orregdnegdelb dgbGgmgds. ,(3oer-
300 398mbgg30do @o(330L 3or@ydYmgdelb eMm3g3ed dgbedmgdgmas, Formeydgergdel
%9360 B9LEHNmM9dsbg 3 0Jmbomb gogmgbs. P

! ab. 3gmgatobm 8., bydagd@amo o mdogd@m@o bobgmdg Fmmadm 3ababobiggdmmds? baogdomgm 3@gdammo
L,LgFam xm@dgbady — 70, ., 1996, 169.

%2 Ob cine Beseitigung der sogenannten ,,Schwichen” des Deliktsrechts geegnet ist, daran etwas zu dndern, mu angesichts des
Bestehens von Schutzpflichten in anderen Rechtsordnungen bei insoweit giinstigerer normativer Ausgangslage im Deliktrecht
often bleiben. Siehe einerseits die folgenden ausfiihrungen zum franzdsischen und italienischen Recht und andererseits Gotthard,
Landesbericht Frankreich sowie Busnelli, Landesbericht Italien, in: Deliktsrecht n Europa, v. Bar (Hrsg.), Miinchen, 1993;
ablehnend auch Larenz K., (Fn.5), §9 I ¢, 8oomomgdamos: 3gmgatobm 3., bydogd@nta oy mdagd@aco babgmdgs-
mmgdm 3obgbabdggdmmds? baagdorgm 3Mgdama ,bymam gmmdgbadg — 70%, 3., 1996, 167.

% ob. Schmidt-Kessel M., Osnabriick, Remedies for Breach of Contract in European Private Law - Principles of European
Contract Law, Acquis Communautaire and Common and Frame of Reference, Schulze R., ed., New Features in Contract Law,
Sellier, European Law Publishers, 2007, 184.

** adgg, 386.

%5 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, nd ed., Hart Publishing,
Oxford and Portland, Oregon, 387.

163



b. Boggsdyoera, desemols dbodzbyemeds bsbyem dgcrmemgder 3sbabolbdsgdenmdol 3sbbs dmgmoboygols

©5(330L gomEgdmmadol godmbo@mmgdes gbL3-ob 7:110 3qbeoo 35638 3039000
dmgomolb  gomEadymgds, 3Mgodm@al dogm dgbevymgdal domagdol oymzbgdol dgd-
0bgggzedo gobobm@zngmmb Jmbgdol dgbobgobs s ©o3g0bamzgals s0mgdgmo s gm-
bogmmo mboldogdgda. 93 gomogdnmgdol @oMmm3g3s Imgamal 3obybabdggdmmdsdy so-
bobgds. 9809bs0, (3306 3omEydnmgdal bEGebLsME N3 »Mdogd&nEo gmbogGnmmdon® go-
BobodmgMgds. ,mz3000 dg93356LadM3GMma  bgmdg3OMmgdgdal  3dn, Gmamozds
Bobynmdol bamdg Gmmads, oMLYdmMAL J3930L gom@adamgdsbn.“* Bobyomdol bgm-
dg3emmgdado ©o(330L 3orEgdmgdgdol domoao bobgmdg3@umgdm gomegdamadgdo o
50Yy356905 NdMomm go(33mo-godm33mady. dsbdo 3mb3Mg@gds ghmanmgdobs s bomdals
dmmbmgbs ((36909), Gm3gemas 3mo(393L dYLG §39gd0l gomadamagdsal bobgmdg 3Emmgdm
dbomggdal Jmbgdalb Lygmmdn bgmdgzEmmagdol dgbEmmgdol Lagbal gozgme-godmzzmob
a56bmE(309mgd0bsb.”

58M030@, @(330L 3oEdgmdsbo PlgGabor J3930L Foeredamgdsbos, Morasb
35000 Jgbemads gmbogumo J3930L Bgbob bLaggmdzgmdg boe(s0gmogds.”

4. 33 g ©d 335360 35Lybabdzgdmmdab 3Mabzn3ms Im]dgmads
33mE939mgdab (33 399ma babab psmm3zg3ab bydsanmgdMmag Mgyndda

3Mb6B0bgbGnMn g3em3al Ladommamdn dMsmoal goMgdyg 3obybalbdggdmmds aodm-
bogmobos bmgswo Bgbowsb, 35d0b, HmEabsa LagMom Lasdsmmsmdn dMsmo dbmEmE
amod&aeo 3sbnbalbdggdmmdal Bobsdnmmdaw asbobomagds, bmmm LobgmdgMnmgdm 3o-
Lybobdggdmmdobomgal 3Gomdg omomgds Logsmmgdamm of oMab.” dGomol ao6qdg
3obmbobdggdmmds Labgmdg3Mmmgdm Ladsmamadn NAmagmgbom 1 3o3d0Mgds Mg m-
obo o Imzgamob dogM 3o00b goaznmgdsl, azommabamo bogmalb 806mmgdabs o gmsw®
35mEgdMmgdgdL, sbg3g bo3mnsbo FgbMmmgdabalb Imgsemal 3obybaobdggdmmmdab.

Bnbodgdemyg mogol dgbodsdol Jzgomezgddn gobbomumos dMsmagmmn s 335360

3obyybolidggdmmdol 3Mnb(303900b dmddgmgds 3omEgdmmgdal (3om3gmo Labol emmgggzal
dgdmbzgzgddo.

4.1 33mE9d9mgdab psmm3gg30b (36985 > babggda

»3963560530 2002 bgemb gobbm3ngmgdamo gomegdanmagdoomoa badstmemal Mg-
MO 39M3s6nmo 3m@ognge300lb domgdolb mowEsb 3megdbolb yzgmedy Kbosdgbdn&

% 39maga®nbm 3., bydngd@nGo o9 mdogd@nma babgmdgEnmgdm 3sbmbobdagdmmds? bsogdamgm 3G gdemo
,bgPam xmEdgbadg — 70%, »d., 1996, 168.

7 ob. Stoll H., Abschied von Lehre von der positive Vetragsverletzung, AcP 136, (1932), 257,298 ff. Esser J., Schmidt E., (Fn.
38), §29 und ders. (Fn.56), §§ 5 11, 6 II-IV.; Larenz K., (Fn.5), § 9 11, Canaris, Anspriiche wegen ,,positiver Vertragsvertzung”
und ,,schutzwirking fiir Dritte” bei nichtigen VerTragen, JZ, 1965, 475 ff.; Castrobovo (Fn.75), Nr.3.2; Nr.3.2;Visintini (Fn.28),
S. 239 ff, 8ocmamgdgmas: 3gmgatabm 8., bLydngd@nmn o mdogd@co Labymdgzemmgdm 3sobababdggdmmds?
Loodamgm 3Egdgmo ,LgfMam xm@mdgbady — 704, ., 1996, 167.

% ab. 9LL3-ob (Principles of European Contract Law — Parts I and II - Revised 1998, Part I1I — 2003, www.lexmercatoria.org,
(08.12.07.)) 7:110 3bema.

Pob. gob@mos ., JmE3mGoommo BoFmgs s bymddmgabgmms 3sbabobdagdmmds bogm@m3m@sam bedsm-
msmdon, ., 2006, 373.
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«100

9x8mO3o 003mgds. "™ 0an @obEmmes 2001 Bmob 26 bmyddg®l gomogdmmgdooma bo-
domomoal Imghbndgdol 3gbobgd 306mbBal'" Bomgdom, GmAgmars deesdo 2002 Brols 1-m
0563060, abz-0b domgdowsb 102-9 Bgmb, dggncs.

»39Eadmgdomo LadsMomolb MgEm®mdol Jobsbo LobodsMomemmb dogd 3m@gdLo-
Logob M3 dmoE gsbznmamgdnmo badsMmmgdfngn abbEoGNEd0L 3mEngnzs(30s3d0
sbobgo 0ym. 1% 5mbndbymo Ggxrmmdnl Jgogasw abg-ob 241-9 1l oGogmondo 3o63@ 030
©5(330L  gomEgdnmgdol  3mbzgx309, obggg BmbgbMogws Babobobgmdgsmnmgdm w&-
209MH0Md0Esb 35dmInbsdy gomEgdymadol Lagombo. Mgxm@dsd Lbgs 360336mmasbo
LodommmgdMogo 3Gmdemgdgdol Mgammomgdsz dma(z3o.

»39635600L 3omEgdnmgdoma Ladsmmoal obrmgbo Mgxrm@dal dgogasm bosbab
560bmoMmgdol dmmbmgbol Megmgdsd LHmo GMIBLEMMIo0s asbozems.“'® |, zomogdu-
mgdab ofmm3g30L dgdamd 5dm(3965dma LsdsMommgdmogn o330 Lodmemgdgdl ImGab
960056mdol bOHNDb3gmymaol 3abbom, bosbolb 8bsbMINEdol Fmmbmzgbal gmgdals
30dmyqbgdals Bobsdommdgdn, gmo 3b60d369mmmgebo godmbsjmoabol — dMamoal gofws, dg-
Lodsdnbmdsdn ogdbs dmygebomo bgmdgiMnmgdady oMol mddobs s Gobob dgdzncgdols
3gmGoo dmobmgbol MRmgdol B0bs30Gmdgdmsb. ! Ggmm®dnboMmobogmn BMoadgh-
&eo 3mbBgbmnggdobogsb aobbbgseggdom, dmddgmn Mgammomgdaol Lob@gds goomgdoom
BYLGns s 39bmMB3gdmal Fnbsbn Me3gb03g IMbemal 3M3dnba(z0000 Joombggs.

»953mA30b 3930098 ©033300M©d gormEgdnmgdol oMmm3g30L gMmnsbo (36905 o
MoM0 00g3d dMamdyg, Hmam(s bgmdgMnmgdosb gobgmalb syzamgdgm babsdommdsdy.
099335 MgBmM3ob 3m3aboad ¢33mmgmo dgobsmBmbs dMsmgmmmds Basbal sbsdmanMgdals
Ibmzbol boggndgmow.“!%®

03M0g50, Mgnm®dob Jgmgaem ©d3300Mms doamds, MmIgmoaz ghmbs ©s 0ds3g
Mmb 0303L dGsmgmmo 3sLybobdagdmmdol 36Gnb(303L Bosbals s65bmeyHgdal Immbmgbals
MRBqdsLmob 0dsMmgdom ©s, s3obmabogg, sm0smadl baGMoc qbemadal (performance
in specie) dmobmgbol 36G03o@L.'® 88 Mo 60dobomdmogo gmgdnb@ol 3m3dobszos ag6-
30699 badoMmamlb EMdGFMabym Mbydy bgmmsdgfngmmo Lob@gdobagseb @nsdg@ Mo
a06bb33939e 3mbo(30080 5yqbgdL.“'"

35mEgdnmgdal dgbMmmadol ©sdM3memgds (Leistungsstorungen) gg6mdsbme Lodsm-
oomdo LagHom LadsMomolb bLob@gdobsmzol (36mdamo 3o gamGoal — gom@gdeymgdals
ommggzol (Breach of Contract) bobmbodymo 360336mmdom godmnygbgds. ngo 59Mm0s6gdL
39mgdmmgdol dgnbemadmmdol yggms bobgb gomegdymagdol @oMmazgzoms gMomnsb
LobBdsdo s dmaz3L yzgms (36mdoem s dgbadmm gorobgzggel LobgmdgMmmgdm go-
©939mgdol Hgg0dowsb. %

1% Zimmermann R., Breach of Contract and Remedies Under the New German Law of Obligations, Saggi, Conferenze e

Seminari 48, Roma, 2002, 1.

%" Gesetz zur Modernisierung des Sculdrechts, Vom 26.11.2001, verkiindet in Jahrgang 2001 Nr. 61 vom 29.11.2001,
http://www.rechtliches.de/info_Gesetz_zur Modernisierung_des Schuldrechts.html, (24.07.08.).

192 Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2" ed., Hart Publishing,
Oxford and Portland, Oregon, 383.

1% 6439, 438.

"% 6439, 438.

19 Zimmermann R., Breach of Contract and Remedies Under the New German Law of Obligations, Saggi, Conferenze e
Seminari 48, Roma, 2002, 7-8.

1% Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2 ed., Hart
Publishing, Oxford and Portland, Oregon, 438.

107 0dsg, 438.

198 k. 0d39, 379.
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»39gdnmgdol oMM3g3s 39M3sbym LsdsMmamdn gobndoMm@gds Mmam(s
bomdg3Onmgdom gomzamabbabgdygmo dgbAmmgdal asbnbm@(30g9mgdmmds domnsbsaw
o6 BoBommdMg. " 53Mogo, FomEgdnmgdol  oMmagzalb  sGLgdMds  anbogds
md0gd&cn 3Mo@gcondol bogndzgmbdg — eMmmggzs Labgbgs 03 dgdmbggzeda, oy bgm-
dg 36 magdom 6s30LM0 3omEgdnmagdal dgbEmgdmmds, Mmam®(z Mmdogd@ndo Bodéo,
o3LEGYYMEgds.

59M0gom, dggmo  3mEgdLobogsb aoblbbgoggdom, gomegdnmgdol  ymgzgmagsto
3gbBnmadmmds asghmnsbos Loghom (36930L — ,50mEadnmgdol smm3zg30L“M'® = 4393,
m3geda(s Ima(3ge mobo Labal dgnbEmmadmmds: 1) mgamoal BogH gowal go@sznmgds; 2)
3omEgdnmgdal  JgbEmmagdol  dgmdmgdmmds; 3) Bogmosbo  JgbEmmgds; 4)  o330b
gorrgdmgdab" @ofmggae.

9LL3 306538 30(390L gomEydmgdal aMm3g30Lb 9MmNsb 3mMb3gx 0oL, MGm3gmacs
89m05698L  JgbErmmgdal, Gmam@z dMsmammo, oby oMedMomgemo, dgndmgdermmdal,
350000 god(30mgdol, bs3zmasbo dgbEmmadobs s gommgdamagdol gobbmE(309madabomgals
5(30mgdgmo  56599900980L  gomgdnmgdol  ©omm3zgzol  Lobggdl.'? Mo dmogotos,
5M03930L oxndbgdobomgal dMsmamemn dgnbEmmgdmmds Bobsdommds o6 sMab. 3
boboemdo gbL3 39M3sbmmo Ladsommal Imbasmgs.

Jooggm  Lodomomgdog bLogMzgdo o6 oMbLdmdL gomEgdymagdol ©oM@gg30l
9630560 3Mb(39%3(309. 535LMsb, Ll o6 nmgomalBnbydl sMmggz0L (39 3gmmo 3o@&gamEnals
odm3009dgmo  Igbmom  Mgammomgdsl.  LodsmmagdMogo  gsbLbadMgzAHYmMmmdobamgals

a30mgdgmos, 3mEgdLds g@&omYGs@ sbobmb JgubEnmgdmmdal 398gamMogdo @oM-
03930L babgms L3g308030L gomzgamabbobgdom s asbbodmgmmb dMsemolb 360d36gmmds

(39390 EMM3g30L LadsMmnmadMog Mgg0ddo.
4.2 3ngsemab BogM 35000b gos(30mgds

Bmgon Bgbol sbobom, dMomo gommgdnmgdal eMm3930L ogndbgdobamgal
a30mgdgem babadommdom o6 gobabomgds. gomegdymmagdol dgnbeymadmmds dMamab
39699933 bym8g3@amgdob aME3g30b RILGEYmIdm 98s0agbmmdsl si37dbgdl, aoms
dmgomab 809 35000 goEazamgdabs, HmImob badsMmmgdfng 3mbLEGJ0sda dMamals
06bgdmds gobbs 3mmmgdmm oyMowogem 360d369mmdsls ndgbl.

4.2.1 3mgsemab 0gM 33000b gd3(30mgds, Hmam (3 33mE)dymgdab dGsmgmma
303930

Lbg-ob 401-5 Fgbmob FmEIPMaFMgdom, 350d doEs(30madgmo o6 Rsomzmgds,
09930 393 gds 56 FgbOmEs 0bgo gofmgdmgdasms 3odm, MmBmgda(z Imgamal dMsmoom
o6 oMb godmbggmmo. 83 Inbrosb godm3absmgmdl mgds, Mmd gowol gowsgomgds
ymggmogol dMomgygm 43909l ammobbdmdl. oy dmgomg of ool 3sbybobdggdgmo
3omEgdnmgdal  JgbOymadol  ©oymzbgdobomgal, 3sdab  dgbodmms,  Lobgdg  aymb

109 0gdsg, 387.

10 pflichtverletzung.

" Schutzpflichten.

12 ok, qLL3-ab (Principles of European Contract Law — Parts I and II - Revised 1998, Part III — 2003, www.lexmercatoria.org,
(08.12.07.)) 1:103 IV 8<nbemo.
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36go@m@alb dbMoEsb gowol gomsznmgds ob @omdmgzgmo doms, Moz 39083mbymao
39mEqd4mgdab dgbEmmgdslb dgmdmgdgml boab.

Lonb@gMgbms, Mo@md gobobomsglh 3obmbdgdgmo dMomb gowolb asszomgdols
o391d6g00bamzal o30mmgdge doMmdse. Mmammi LLg-ob 401-5 Fgbmol s6smndawsb
0633939, 3900b go@s30madol sMbLgdmdady dbmeme 85306 Jgodmgds 3Lggemmds, o930
dgbEmmagds xgM 3093 dmzsmoal dgbadmagdmmdol LggMmb  asbg3mm3bgds. 30bsnwsb
3dgbEmemgdol gbadmadmmdol  30Mmdgddn  zomEgdnmgds MMM oM  LEMmEgds,
Lobgbgs dmgomol dMomn  gosdmbyymo  gomEadymgdol dgbEnmgdmmdal dndsto.
LEmAgE 330&m3 dgbeymadol dgndmgdmmdol 30mmdgdda goydasmomgdgmos Loydsto
3o00b go05(30mgdsdy. sbommaanfn doamds gobosmgdnmos gbz-dn, GmImal mebsbds,
3oR0b  ao@demgss  gbgds  Bbmmme 08 Fomryogergdgol, Mm3mgdes  XIO  30RIS
39bbmM(309mgdons 35053mbmmmdals dm3968do ©d dobo OMMNMSE©
39LEAYmMgdmmdobomgzol mogow dmgamy stob 3obuybobdagdgmo. '

4.2.2 3mgamab dog 3o000b g3300530mmgdab Bnbs3nMmmdgdn s gagMmmbamgdal
3603369mmds 33000l 33330mgdab dMsmgYm IMM3g330 336LsdMgMabsmgal

390000 3o@a(30mgdol ogndbgdabomgal gbz-0b 286-g | 3oMsamogo Bobsdommdgdsow
a560bomogl 6s3gomn Bmgdal sMbgdmdsl, 3osdmbyma gomogdnmgdol dgunbEmmgd-
mmdobd o gowolb  go@s3nmgdol dmdgb@obomgol dmgomol dbMowsb gomogdymagdal
dgbEmemgdolb  mdogd@n®  dgbodmgdemmdsl.  8mbadbym  Bobodnmmdgdmsb  gHmow
oM (30mgdgmos sbgzg 3Mgeo@mMal 3ogf dmgomoal gomMmbomagds 96 goxmmbomgdsboseb
3306586 93mmo bbgs badsmmmgdfngn dmddgwgdal dgbemads.

LL3-0b 39-400 Il 3gbemo s abz-ob 286-9 | 3sMogMoxgn ngbGnMo dobsstbolb bme-
3oL 856538 30(390L: o dmgomyg gomgdmgdsl o sbmmgdl, 3Hgo@mmal dogH goos-
3mbymo gommgdnmgdob dgbabgd gobbm@(30gmgdnmo Lomsbom gogmmbomgdal doybg-
5350, 35306 gool gomsz0mgdal obGYmMgdnmo Jgdoaqbemmds dbmmme gogmmbo-
m9dob 9dggame gob3bs0gdab dgdamd gmdbmgds.

Lonb@gMgbms, MOGMA aobabomaogl 396mbIgdgmo Imgzamals gogMombomgdsl 3500l
3005(30mg30b sLEYmgdnmon dgdswagbmmdobmgol smz0madgm BobsdnMmdow. aoxmmbo-
mgdoon  3ogy ghobgm bogds dmgomoal  go3bmdogfgds bgmdgzMmgdol dobssmbdo,
Logmoom  Ngmgds-dmgomgmdgddn, Goms  gsdmomoibmb  bymdgzMnmgdol  gongMobo-
mgdmmdon  ©oMM3g30L  dgbodmgdmmds. ,a5x8Gmbomgds  aoM339mm  30MmMdgdL  Mbo
83909mznmgdalb. 30Mzgm Mogdo, Imobmgbs wbos 0ymb 9M»3603369mmazobn. dmgoe-
mabomgal baomgmo s asboggdo ¢bws aymb, MM 3Mgo@mn dmombmgl 35083mbymao
39mEad9mgdol dgbEmmgdslb. dgndmagds dmgamy 3omEadmmo agmb 3B g0@meMab 6obsdg
03096037 gLANMgdsdy, sbgm dgdmbzgzadn 3MgEoGMM0 3omEgdnmns 3obbabmgmml, oy
Mmdgem dgbErmmgdsl 303d0M©gds gognmmbomgds. sby MM, goxnGmbomgds bos aymb
Aam(s asboggdo s 9MH®»3603369mm3zs60, sbg39 asblbodmgMymo. !

113 k. ab3-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§ 286 1V.

"% Palandt O., Heinrichs H., 2003, BGB $286, Rn.5, 8omomgdamas: 8sBomady b., Dasbab s6sbmen@gds gomugdamgdal
©36M03930b5L (bogdoMmggmmbs s 39M3s60ab 396mBAEgdmmdams sbamnda), Jooyma badsGommal 8odmbomgs,
L3g oy as8m(398s, 2004, 77.
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5bobndbogns, MM Bmzamal gogMmbamgds o6 560l eds@Ggdoma gowal ngbG M0,
mdgmoig dbomgl odsdgdomn dgbEmmgdol doDbom asbgbabmgmgds. gogMmbomagdal
d0b50Mb0Esb Bbommow Mbs 3mabogdmmgl dmgamol gomegdmmagdol dobos@bo. ,oMss
siomgdgmo  dgbEmgdol gomal gobbodmgms, of dobo dgbEmmgdol  3mb3EgEm
dggady domomgds, dmogsmns, dsbdn (sbowom 03390090m@aL 3Mgo@mmal LyMgamo —
dImngomad  Jgobmemmb  BogobMo  gommadmmgds.“!'® dmgomg  gowolb  gosd(30mgdma
Roomgmgds 3ol 3g8ga, Mo 39mmgdnmgdal dgbEnmgdal dmmbmazbom gogmmbomgdal
dogbgrogoe gommgdymads 33emeg o6 benmaegds. '

3M9o@mmol dogf gobbm@sngmgdygmo Lomsbopm gogmmbomgds gosdmbymo
3omgdnmagdolb dgbeymmgdol dgbobgd goob goszomgdal ghm-gMo bobsdommdab
4860@s Mmomm LadsMmamda(s. sbggg 3603369mmm3560 BabodnMmds 3o@al gowaomgdob
3Mm39390 bobgmmgdobomgol ogm dmgomol dMomo mogom gowob as@sznmgdal
%3956 308G gdom 36 300l goEa30mgdol a08mabzg3z0 aoMgdmagdal Bomdm3mdsda.

mdonem bodsMmsmdo dmgamal dMamol 0©gb@ogointgdol Layigogbm bo-
3gomgds agm dmgzamob d0dsGom L3gosmuMo gogGmbomgdal — interpellatio'"” — a56(3bo-
905, Mmdgmos godmmazbogos dmgamoal dogh Lo gnmemo gomgdymgdgdol s (3mEbal
dgbodmgdmmdab. 530l dgogase 3o 39083mbymo s ?06600603636*3Q70 dmgomgmdgdol
3gnbEmmgdmmdal dmeOmE 356dMobgaw (dolus malus® 8} 05335m0gn306090s boMonmgl
0o §360s.'"? gonGmbomagdol do(3990b Jg8am3d dmgsemol dGomgnmmdal bsjombo
3om39 bxgmmdal Lagsbo of brgdmes, sMsdgre Linterpellatio gsbobomgdmms dMsmga-
mmd0b 060035@MGo. " 3sbubobdagdmmdobsmgzal su3omgdgmo 3G0GgGHondmsegsbo oym
dMomo, Gmamtig  bdogd@uco gmgdgbdo o gogmmbomgds, Gmamig mdagddeco
Bobodomhmds.! s80@mBs(s bdoMow asgtobomgds (interpellatio) s dmgomol dGomgnmmds
(in mora) bobmBdxHo 360d369mmdoo gobobomgdmes. ?2

53obmob, dmgomoal dMomanmmds mo30bmd3500 ngMmalbdgdmes, oy gowal gows-
(30m980b yggms 3Go@gmondo bobgdg ogm Bochdmoagboema.'?

308Mmbomagdol d930ga 3orm©gdmagdals dgnbEmgdmmds dgbadmgdgmos, dbmemme
dmgomolb  dMamanmo  §dgmgdoor gobbmGzngmeoglb 03 dgdmbzgzsdo, oy o6 8MbLYdMBL
3obybobdggdmmdobogsb aobmsgobynmmgdol 3o@nzbowgdo bogydzmgda. gogmmbomgdoo

dmgomyg 30093 ghmbgm 5(36mdogMgdl 3omEgdnmgdal ommazgzolb dmbammebgm Lodsm-
0nmgdcog dggal, bLEmMgo s30@m3 3500b go@s30mgds ymggmmgal dMsmgnm ©oMM39350
a0baboemgds.

115

F56@ 0o ., dmadg 3., bobadg ., dgbggmoas M., byEnGasbo ., LojsMmggmmlb Lsdmgomegm 3megdLol
3mM836@ M0, Bogbo I, 3omadamadoma baBsmsoma, bmaswa bsbomo, »d., 2001, 420.
e abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
286-g Il 3omog@ogn gobLodmaMogh dgdmbggzgdl, Hmogbs 3o gosomgdnmom omgmgds bLocmsbsm
?ocg@mboggbob a5693g.

17 Zimmermann R., The Law of Obligations - Roman Foundations of the Civilian Tradition, Breach of Contract, Chapter 25,
Clarendon, Oxford University Press, 1996, 792.
118 792

, 0039, 792.
9 0k, 0d39,793.
120 0dsg, 793.
21 ok, 0d3g, 792.
22 k. 0gdag, 792.
2 k. 0gdag, 794.

168



Zsoﬂoﬁ/m)@ob zyg(ﬁbbgg)n, Nel, 2009

4.2.3 350000 330330730l 353mg6s Imzsmabl 35bbabIagdmmdab gomamgddy

Bmgmez Bgbo, Ladmgomadmbedastomgdcng 3obnbabdggdmmdsol osgmdbgdl aob-
DAobo 06 asnBGobomgdgmo  dMomo  gomEgdmgdol  oMmm3g380,'% Boged  gonl
3505(30m930L  3MbBqdLE3n dmgamal 3abyybabdagdmmdol gaMmamgdn asgsMmmgdamos.
LLg-ob 402-5 Fgbeolb FmOIPmoFmgdom, Imzomyg goob go@szomgdobsl 3sbybl ©gqdb
4m39ma396M0 359x8Mnbomadmmdabsmagal, ngo 3abybl 8393L dgdmbzgzommdabmgabss, oy
of 05538 30(390L, M3  basbo dgadmadmes  o3EadMoym  gom®gdemgdal MM
dgbEremagdol 306mdgddn(3. dmgamolb dnge gomal goszomgdobomgal 3sbyybalidg gdmmdals
Logombo  sbsmmaoym@omss dmbgbMogqdeema 3bd-80.‘25 »35306, Mm@Es 39MG0gz0  3oNy-
Bobomgdmmds  ymggmmgal o6 063936 Imgomal  3obybalbdggdmmdsol  gomogdnmgdal
3gbEYmgdmmdobomgnl, ool gomsomgdol dgdmbggzedn dob ymggmmgol 3sbyybab-
3390mmds dm3yzgos bmmaa.‘”% »356M G030 gongMmbomgdmmdaobsmgol 3obybobdagdmmds
a53moMozbgds, oy dbsGgms dgmabbdgdoo b bgmdgzMmgdol LEbIMG MmO SoGm-
3930005 030 3om35m0bB0bgdmo.“? 53sbmsb, ,ou30mgdgmos d9dmbggzomn astgdmagdals
56bgdmds 3500l gowo30mgdal 3Gm(3gbdo. %

3o00b ao@s(30mgdal ML 8mgamg 3sbbobdagdgmos ymzgmagamo dgnbEmmgd-
mmdobamgol (,d909a0boc30L 3ob1ybobdggdmmds“'??), omd3s ,asMeb@olb ML dmgomy

35000 30053 (30mgdmow 0mgmgds dsmab aomgdgs”. '™

Lbg-ob 402-9 Bybmdo Lomdofns dGsmab gomgdy 3sbybabdggdmmdsdy, od(ze
Moo 3sbybobdggdmmdol ©s30bEMgds bmM3ngmeEgds 5Ms dgdmbzgznmmdabomgal,
5653900 dmgamal 03 dGsmobomgol, Mmdgmoag MLydmdes ool gomsznmgdol g@od3dy,
3060000056 dgLANmgdalb dgndmgdmmdal godmadbzgzn aomgdmyds dgbEnmgdal oymgbgdsedwy
(39Lod530bo, dmgamals dGamal gofmgdy) o6 BoM3madmdmes. ndab gomgzgsmobbabgdom, Gm3
3000b go0(30emgdol EHML gomEgdmmgdol dgbEmmgds dmgamal dgbodmgdemmdal bggMmb
39693903b690m@s s 3ob dMsmgymo  J3900gd0m gosdmbymo gommgdymgds of aobo-
b (309ms, Bomgmo brgds d53mbggzocmmdabsmgals 3obnbabdggdmmdab ©s30bMgdals Lodsm-
0mgdcngn  ©Ladmgds. dmgomal dGMomb  gowol gowsznmgdsdo  dgbEmmgdal dgud-
mgdmmdal (d98mbggz000mdab) Bo68mImdal Mabjo 3ommgdnmgdol sdGmmags Abatgdy ao-
o0g3b.  dgbedadobs, oMo 3gmamboboobogma  Bbomg  3obababdggdmmdabogsb goboro-
30bmRmadol M3oMo@gbmdacm 396 abofMggdmgdl o JgubEmmgdmmdol GgoMoma sl
og30bMgde.

gk, bbg-ob (bogoBmggmmb LosBmgsmsdm gmmgdLo, LodsGmggmmlb 3sGmaBgbol meoaosmyo gsdm(398s,
»169493060°, bLo306mbIgdemm 8B gds, 31, 1997) 395-g dbo; abz-ob (German Civil Code - Biirgerliches Gesetzbuch,
Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005) § 276.

5 0b. gbg-ob §287.

126 Fo6@Mns ., dmadg 8., bobadg ., dgbggmas M., bgnGasba x., bodstmggmmb badmdsmadm 3mogdbolb 3m396-
G960, bogboa lll, 3omEgdymgdoma Lads@mamo, bmgswn bobaemon, md., 2001, 424.

""" Thode R. in Miinchener Kommentar zum BGB, §287, Rn.1, Bomomgdmos: dobGMas ., dmadyg 3., babody o.,
dgbagmos &., bynGasbo ., bagsMmggmmb Lodmdsmadm 3megdbalb 3m3gb@eta, Bogba lll, gommgdnmagdomo
Lodsmamo, Dmaswn bobaemn, md., 2001, 424.

28 Schenker F., Die Voraussetzungen, die Folgen des Schuldnerverzugs im Schweizerischen Obligazionenrecht, Univer-
sititsverlag, Schweiz, 1988, 116, docnmgdymos: gob@nGos m., Dmadg &., bobadg 0., dgbggmoas 6., bgncosbo x.,
bodomggmmb badmdomadm 3mmgdbob 3m3g6@sca, Boabo lll, 3omoadnmgdaomon Lsdstmsma, bmaswon bsboemn, 3.,
2001, 425.

12 Thode R. in Miinchener Kommentar zum BGB, §287, Rn.1-4, 8omomgdmos: ob@os m., dmadg 3., 6obadg o., 996-
39m0d 6., bgnc0sbo ., bojsGmggmmb badmgomogm 3mmgdbob 3m3gbGetn, Bagba lll, gomegdamagdoma bods-
@0, Dmasn bsboema, md., 2001, 424.

B0 8oBomadg L., Bosbob s6sDmonMgds gomrgdamgdal @sMmggsobsh (bogoGmgzgmmbs ©s 3935600l 3o6mb-
8qdmmdsms sbsmada), JoMormmo badsomal Jo8mbamas, L3gnomya ao8m398s, 2004, 76.
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04 35083mbaymo gomEgdnmgds o6 JgbEmmes 3o@ngbogdo bogmdzmom, s30m
dmgomol 3096 gowob ass(zomgds o6 Rdbrgds.”?! 83 Fgdmbggzeodo Lsbgdg agodsL
s63dMdmaqmn dgbEymagdals dgmdmgdemmds, Mabscs LL3-dn dggbedsdgds 401-9 3mbemon: goms
3905(30mgdnmo 56 Rsnmgmgds nbgo aomgdmgdoms gsdm, Mm3gemba(y dmgamal dMsmom
of ool godmbBggnmon. @mammz Bgbo, TgbEmemadol bobamdmogo  Jgmdmgdemmds
353mM03bo3L gool go@azomgdal sMbgdmMdsL. oy bLobgmdgMnmgdm AHMngHmnmdsdn
dmgomol dMsmom Bamdmodgs MHmgdomo bobosmol odfzmmagdgdo, Mmdmgda bgmb
M3m0sb gomEgdymagdol dgbAymgdsl, 35306 gvdbogds gomogdmmgdol oMmm3g3s o0l

20005(30tm980L boboo.'® 1sbsd o6 ogMdbrgds Jomegdymgdol Jgbemmgdol dgmdmgdmm-
35, dbatg dmygmgdmmos Bmgdsl, 538 3ozmb dabo sMedMomgnmmds gowal goszomgdsl-

056 308sMmgdom. 8og68d, o9 dgbOmadol sMdMmgnmo Jgudmgdemmds 390l goo-
(30emqd0b d98am3 aas, 35d0b dmgamy o megz0byRmmads 08 bosbobomgal 3sbmbob-
3393mmdabogsb, HmIgmoai o0 BoMmImndmdmms, 3omEgdamgds OmMMma© MHmd Jgbea-
@gdgmoym.

23M0g00m, abi-ob dobgogom, dmzgamal dogf gomal goszomgds dgodmgds ogd-
bogl dbmemme asbdbMobn ob gongmmbomgdgmo 3mJdgogdom (Lobgdg Mbws oymb abz-ob
276-g 3oM0gMx30b Bnbodnmmdgda). 390l gosaznmgdals, MmamE(z dMsmgmo sfMmgg3al,
dgegase Bomdmdmdama  basbo gbg-ob 280-g | 3omogMogobs o 286-7 3oMogmogal
3mM3d06s(30000  ymggmogzgob 9439809d569ds  sBsbmeyMgdsl.  LLg-0L  obobIow, gowob
3505(30m9d0b  3gdmbgzgzedn Bosbal obsdmanMgdol dmmbmgbs ggmdbgds LL3-ob 404-9
Igbmb, HmIgmo L3gEosmy@os Lbg-ob 394-5 Fqbmmsb FodsGmgdoo s M30Ms@gbow
353m0yYq6gds  D0sbol  8bsDMINEgdol Immbmgbols Logyydgmom dMomme ool gowes-
(30emgd0b 306mdgddn. 360d369mmzgebos, Mm3 404-5 Iqbmmo 8o qgdom o6 a5653@ 30398
o0 Jdsb dmzamoab dMsmagmmmdsdy. 3mbodbymom 30093 gRmbgm sbEMOgds, MHmd 3omal

3500530985 ymzggmmazal dMomgmmoa Jdgmgdolb dgogans, Mol ged8ms 3obmbapgdgmo sme
M0mgdb dGemdy, Mmam@z bosbol s65bPeMgdal dmmbmgbal Mgmgdal omzomgdgm
BobodnMmdody.

4.3. 36g00@meab dogm 3500l god(30mgds

JoGom o g9M3sbem LodsGmamdn 3MgEn@m@al dogH gowal gowsznmgds gom-
©90Mmgdol  oMmrmgg30lb  ©edmY30gdgm  3o@gammosl o6  43bolb, odze 3BMdmagdal
30o6bb303989m a50056y3989L 00035mnbbabgdl gbLLS, Lowsi 3MgEoG™Eal BogM gowal go-
5(30m90d gomEgdnmgdol oMm3g3e aobobomgds s dgmMown dmmbmgbal Mymgdgdals
30dmygbgdal Bobsdnmmdal sg34dbgdb.

3m393em o330 BaMm3mAgboemns dGamal 360d36gmmds 3Mgo@mmal 3ogH gowab
3505(30m9d0L  LadsGmmagdMog Mggnddn, dobo  gogmagbs Ibamgoms  3obybobdggdemmdals
BMamgddg s dgmEen Immbmgbal @mgdgdol, 39Mdme  basbol  SbsbreYMgdal
NRmgdol, 353myqbgdol dgbadmgdemmdady.

Bk, abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)

§ 286 1V.
B2 el 3-ab (French Civil Code, Translated by Rouhette G. with the assistance of Rouhette-Berton A., 2006) 1138-g 8«bmols
®obobow, 8gnmzggmb Lsgmmmgdalb Mgmgds bagmdg BotB8mgdmds bgmdgzmnmgdolb ogdal 3m3gb@nwsb, Bog®ed
3mgomob dogf goal go@aznmgdabsl 3Mgmo@mml o6 ©s930b6gds bagmal dgdmbzgzama ocmv3g0bs s goba-
a069d0b Mab go.

B3 0b. 8sBoemady b., Dasbol sbsbmangds gommgdamgdol Gmggzobel (bageGomggmmbs @ 3g68s60nl 3o6mb-
8gdmmdsms sbsmada), JoMormma badsGomal do8mbamags, L3goomuMa go8m(393s, 2004, 77.
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4.3.1 363008mMab JogM 3300l 3305(30mgds, AmamE (3 0565735930l
3] 9e)onb @Mrgygs

gbL3-0b  1:202 3gbmol domom bgmdgiPnmgdal mommgym dbofmgb  g30LMHgds

056598900980b  gomEgdmmadol aobbm@(z0gmgds bgmdg3mmgdal dgbemmadol dEH6-
39mymzob  Babboom. ,dsasmome@, bymdgymmgdol  dbomal Moo  gomEgdmmgdal

3gbEmemgdol domgdedy 063938 09b6598900980L FomEgdmmgdal @eMMm3q3sL, o Igmeg
3M6G®0396@L 593L 3om@gdnmgdols Jgbemmadol 06@gMgLo. " qLL3-ob 1:301 IV dabemals
domoon mebogddggdol gomegdnmgdol dgmbEmmadmmds bgmdg3@mmagdol eMmmzg30l
admyy300969cm Lobgw asbobomgds @ ,4360l gom@adnmadal oMmazggabomazal gomas-
mobB0bgdammo dgmen dmmbmgbal yegmgdgdol 3sdmygbgdal Bobodommdsb. '3

»3M0B06gbGMEn  LodsMomal  J394698d0  @bogddgmgdal gomEgdmmgds  3goncm-
bobELNgMgdaLs s gmalbldng@gdal 3G0b(303930bas6 Bocdmandgs.“!¥* dogsmomow, abs-0b
242-9  3oGsgMogom  gs638303900mo  3gonmboboobngfgdol  3G0b3030  0dmsegomzy
3m0odMgdl  3obod3ggdol  gomEgdmmgdal sMbLydmdsl  bgmdgiMmmgdal dgbEmmmagdal
DbONb39mymBal 8obboo. 0bgmabn@® Lodommamadn Msbsgdgogdol gomogdmmagds bgm-
3936mmadol Bogmmobbdgg 306Gmdslb Bomdmaagblb.'” 3mb@nbgbd e Lsdsmmomdo dgzsmy
3obmbolbdggdgmoas dbmmmme MmMmbMmogo Ladsbybm gom@gdnmgdal IgbEmmgdabscmgzal, 35306,
MmEgbsg dgbEmmgdol 8omgds 8ol gymgdo aobobomgds o oMy bLobgmdgEmmgdm
dmgomgmdoc. '

LL3-do obsg3ggdal FomEadmmgdal (36968 ©ITMY30adgmo BPbmom o6 >l
BOMEOHIYmagdnmo, 50339 3gmomboboobogmgdol dmaswgbo 36ab(3030006 ao3m3dwo-
Bogmdl. 9b6043909d0L  gomEgdamgds, MmamMy 3omEydamgdal dgbHmadobamgal
s30mgdgmo B0bs3ommds, 3mabwgds LL3-ob 390-9 dgbmalb Jobssmbda: 1) 36g0&mEab
dngf goeol goanmgds hsomgmgds, o9 ogo o6 0rgdb dobmgol dgdmmegsbgdyem
JgbEmemgdal, GmImol g0z ©BEasMNs; 2) o) gomEgdnmgdolb  dgbabemmgdma
Logo®ms 3Mgadmmal gbs o9y ob 3mddgmgds ©s ngn 93 3mJdggdsl of sbMymgdl, gbg(s
3000l go@s(30mgda Rsomgmgds. MmamEz Igbemolb dabssMbowsb Rsbl, msbsddgwgdals
39mEgdnmgdol @oMm3q3s g98maba@gds JgbEmmgdobomzal om30mgdgmo 8mddgwgdals
35b6bmE (309 gdmmdoon.

23M0g0@, gbL3-0basb gobbbgoggdoom, bLy s absz 3MgEoGMMal MmamE(y dMsmagam,
oby 9MsdMomgnm MoMb gomEgdmagdal dgbEymadol domgdody 3omEademgdol oG-
03939@ o6 asbobomagb. 3Mgo@mMol dnge 3s00b go@szomgdol dgdmbggzsdo dmgsmal
Bobodg — Vis a Vis — of 003930 3OgoGmMolb Lobgmdgzmnmgdm 3omegdamgds. 3Hgo-
&mMob  dogh IgbEmmgdady WoMob aobibsgdom dbmeme  MeMgbogds dobo  Ladom-
0mgdMogo damdsgmds bamdgmumgdsedn.® s3sb gowgg geobgm sbENGIAL 3Gg-
0@mM0b dog 30000b gos30mgdal 3mdbgbmoagdgmn magzalb bEOYJGHONma© LL3-ob dgb-
mgdal 3oMdo gogmnsbgds.

34 Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The

Hague/London/Boston, 2000, 120.

135 0gd3g, 120.

% 6439, 121.

B7 k. 0dag, 121.

138 b, 39bgm3sFmn M., Mgomamo Jgbemmgds o Dasbolb sbsDMNMgds: bLogMmmedmabm  3mBLaBLNLA?
Loomdomgm 3 gdgmo ,LgFMam xm@dgbady — 70, 3., 1996, 108.

1% k. Zimmermann R., Roman Law and European Culture, New Zealand Law Review 341, 2007,4.
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4.3.2 33008 mcab Jagc 3500b g3o330mmgdal Babs3nmmdgda

369008 ™m0l B0gM 350000 goms30mgdol oxndbgdobamgal o¢omadgmoas dgdgan
Babodommdgdal smbgdmds:

1) babgdg bos ngmb Bs3z0mn 3omEgdamgdombsedsmommgdogn PYMHcmngMmmds ©s
30083mbmymo gomEgdnmgdol dgbEmmadol mdogd@m&n 3gbadmgdemmds;

3omEgdnmgdol  JgbEmmagds  xgOHmzgboe, womddnm ©MMLs ©s  sEgomsl
(bgmdg 3 memadal dgbo@ygobo dgbEmymads) dmgomol dgbodmgdmmdabs ©s LyyMgamal
beggPmb gbrs 39bg3903690meb;

3) dgbeymagds, Hm3gma(g ©330ymzomgdlb 30b6mboms s bgmdgzmnmgdom oaqgboem
dmmbmgbgdl, dmgomol dogH dgomogodgdymo Mbws oymb  3HgoGmMobasmgal. goem-
©qdmgdol  dgbOmgdol  dgmogadgdo Rsnmgmgds  LodygzogMo aobibowgdsi  gom-
©q599mgdolb dgbEnmgdolb 3Doymabol dgbobgd 0d dgdmbgggzedo, oy 3Ggo@mM3s 3653wy
MoM0 gobsigbows IgbEmmgdol Jomgdodg o6 dabo IbFowsb od@omco Jdgogdss Lagomm
dmgomob 30gM gomEgdymadolb dgbemadob qdHbzgmymegol 30bbom; dgmsegzedgdal mmb
09) 3mzoemg 3m3mgdamos 3omEgdnmgdal gobbmmzogmgdolb dgbadmadmmdal, 35306 gomals
3905(30mgds 56 G1dbogds;

4) 3E900&mM0 oMb Mbos d(3b509dmgb: o) gomEgdmmadol gL mmgdal domgdsdy,
o6 3) 3omEadamgdol 3gbemadobasmgal syz0mgdgmo obsegdgmgdol zom@gdmmgdals

30bbmE (309 gdody, obrs a) mMAb&ng bgmdg3Mmgdsdn dobo 3cm3bomo gommgdamagdols
dgbErmmagdady.

4.3.3 369008mMab dngm 35000l god30mgdab bads@amgdMngo dgogagdo

3Ogo@mEalb  dogh 300l goozamgds  aogmgbol  obgbl  gom@ademgdals
dgbEmemagdol  Lobgmdg3@mmgdm  Mobzob  aobsbomgdady.  3MgodmGal  dogM  3o00b
3005(30mgdsb  943b  oyGoonmo  god@olb 860d3bgmmds, Gm3gma 0bgg3b  Lagdmbeal
dgdmbggzomn  ome330b o6  aobsan@magdol  Mobzolb  gomsebs(3gmgdol  3Mgo@mM Dy,
donbgoagsm 03abs, dmzamal dgmmdgmmdadas bgmdg3Mmagdal Lagsbo o9 3MgodmGals
Logdmbo@m obgomnddy. gomEgdnmgdal dgbEmmgdol Mabgo 3EgLo&mMMDdY gos©ol 0d
dm396@ 056, HmEgbas dgbMmgdolb domgdsdy ool mgdom MgomuMon 53¢dbogds gowab
395(30mgds.

Lbg-ob  482-g  3gbmol  »obobdor, babyomdal  bgmdgiMnmgdsdn  bogoal
d93dgbobamzgal goms(39353mg dnbn dgdmbzgzomo omn3dzal Mabgo godynazgmb g30bHgds.
sbammmanm@oe bywgds Logomba bofmmdal bgmdgs@mmmgdsedn. 3500b gowaznmgdobsl 3o
60300l goo(3995L M@ebsdMmgds dgd339000L AbGNESD Bomgdol oym3zbgds, Mo 0b3g3b
Mobgob  FgLodsdol  gomobo(33madelb.?  3@go@mEMal  dogH  BgLGymgdalb  Fomgdob
M08  aYm3bgdsis o  smegz0bymgdl 3ol bogmal dgdmbggzomo  @omw3zals
0bgobogsb. 938 @MML  gowal  goEszomgdal  Momymggomo dgmgagdo  SMEdMamgmmo
309008mE0L d0dodm ©agds, Momo 3obmbo sbggg sGedMomgnmo dmgamal 0bGagMgbgdl
o3ogL."™

0k, bbg-ob (LogeFoggmmb Lasdmgsmagm gmmgdbo, LodoGmggmml 3sGmaBgbol mqoosmymo gsdm(398s,
»16998560%, Lo 39bMbIYdemm 8@ gds, 31, 1997) 651-g xgbema.

10k, gob@@as m., Bmadg 3., Babodg 0., Bg6agmos G., byEnMasko ., bagsBamggmmb badmgsmodm gmegdbol
3MB8396@ M0, Bogbo I, 3omoadamadoma baBs@moman, dbmaswn bsboma, »d., 2001, 631.
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4.3.4 363008 mEab dogM 3300l gos30mgdab go3mgbs dbsMmgms 3sLybabIgzgdemmdab
B>63mxddY

369008mEalb Bogf 3000 go@somadol bsBomdo LL3 bomggbom bobosmwygds.
396dme, LL3-0b 392-5 Fgbmob sbobdo, 3Mgo@mEal dogHm gowol gowsznmgdabsl
dmgomg dbmemme 35306 oMol 3sbmbabdggdgmo gomEgdnmgdal dgnbEmmgdmmdabscmgal,
og3zo  dgbEmmgds  dgmdmgdgmo  omdmAbrs  dmzomol  gsbbmobgal o6 ¢bgdo
25BMObomgdmmdols 3odm. sbommany®o Fobss@bols bmMdss 35638303930 abg-d0."?
50bodbymo dgbmol sbomoboEsb 033939, ™I dImgamal 3sbybobdggdmmds oG ngo
399BMMbomgdmmdom 3ormEgdmagdol @ommgggabomgal gsdmomnzbgds, Moz 60dbsglb ndsb,
md dmgomol 3ogf 3omEgdnmgdol doMGngo goBMombomgdmmdoo sMm3zgzol Mol go
369008mAL g30bMgds, Mmam@ (s goal go@adzomgdgm 3bagl. s3sbmab 360dgbgmmgabay,
63 Lbg-ob 392-g dgbmo dmazo3L 3MgEo@mEalb ogf 3ool MmamMs dMamgmo, obg
SMdMomgemn  30d(30mgdob  d93mbggzgdlL,  30bso@seb  30bmbdwmgdgmo  Bmbemals
BMOINEogdsdo o6 53mb 3698 gL 3Mgo@mMol dMamgnmmmdal bszombl. s3wmgbsow, 392-9
Inbmob dobosMbowsb 0339mgds, Gm3, 3Mg0GmE0l dMsmgnmmdal donbgosgew, dmgzamab
3096  3omEydmgdal doM@ngo  gongBOmbomgdmmdon  IM@3930LsL  3obyybobdggdgmo
3M900@mG0ns, 35306, Gmegbs  bLLz-obL  393-5 (3) Bgbemalb  domoo  3FMgaBmAEL
3obybobdggdmmds, JuNudsFoludutetlt donbgosge, ©3930L6 90 dbmmme
dgdmbggzommdobasmgab. 396dma, bbs-0b 393-5 Inbmal 0sbsbdsw, 3Mgo&mEal dogf gowals
3005(30mg30bsL, 3obo dMsmal dobgoge: o) 0gn gomEYdymos, s996sd@aMML dmgamal
bgmdg3emgdal bogbol dgbsbgals godm bomdmdmdamo Dgwdg@o bofmyggda; 2) dob gzabegds
bogoolb dgdmbggzomo aoxmggdal ob om¢330L Mobgo; 3) Fob smeM od3b G
39mEgdnmgdabmgol 3Gm396@0L Bomgdol @mgds. sdMngs, LL3-0bL 392-7 ©s 393-3
Inbmgdo mag0b0 JnbssMboom Bobssmdogamdmogos.

000 0@ gModmadn sMbgdnmo 3mbabMgdol msebsbda, ,3Mgo@mMal dogH
3000l go@o3omgds  dmgomagl  JgbEmmgdobagsb 3o o6 smogz0bygmgdl,  sGedgo
39bEYmgdmmdol Jgdmbggzedn 3obyybobdagdmmdalasb obbbal dob. ™ smbobadbogas, Gm3
3609008mEalb  Bogm  3o00L  gomonmgds  Ibmmme  JgbEmmgdol  sGedGsmagemo
3g9dmadmmdabab s 35MG030 gona®mmbomadmmdom 39mEgdymadol ommggzobsb nbzqszl
dmzgomab  3obmbabdggdmmdabogsb aobmagzobygmgdsb. Imgemolb dbGosb dgbEmmgdals
NeRJIeNudyfoluds! dgndmgdemmdals 306md98dn  dgbEyemgdals 35 qdMmgdobagsb
35605309 Rmads bLadsfMmmmgdMogsm Mosgm dgdmbgggss.

4.3.5 3Mga@meab dogM 330l 3303300985, Amam@ (3 basbab 363bmay@mgdal
dmabmzbab ygmgdab Bnbs3nmmds?

bbg-0b 391-9 o 393-5 Fgbmgdo gobsbbzeggdlL 3Mgo@mEMab dogH gool Mmam(s
dMomgem, obg  oMdMomgmm  go@a(30mgdol.  935bmsb, LL3 oboedzgdem  daohbgsl

369008mMalb  3ogfM 3ol dMomgymo  as@s3omgdol  dgmgase  odasmo  bosbal
565bon@gdol." Lbg-ob 394-9 | dgbemol | Bobsogdol mobobds, mgomol dog

12 k. abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)

§300.

" 4ob@mos m., dmodg 3., Bobadg o., Jgbagmos &., byaFosbo x., LogsFomggmmb Lalmgsmsdm gmogdbol
3M896@ M0, Bogbo I, 3omeadamagdoma badsGmsoma, bmaswn bsboma, »d., 2001, 355.

™ 0k, Lbg-ob (LageFoggmmb badmgsmagm gmmgdbo, LogdoBmggmmb 3sGmaBgb@al magazesmao gsdm(398s,
»16998560", Lo 356MbIgdrmm 8@ gds, 31, 1997) 391-g qbema.
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35mEgdMmgdab aMm3930bsl 3B ga@&m®b dgmdmas 3mambmazmb s3nm go8mbggmmo bosbals
3bsdmomMgds. 50bndbemn dmbmoal dobssMbnwsb gmmnbogds, Mm3 Dasbal sbsbdmayMmgds stab
dgmMo@n  dmmbmgbol  gxmgds, Gmdgmo  aodmoygbgds 3oMggmowo  gomEgdyymgdols
oMM3g30L  dgdmbgggzedn. 3MgmoGmmo  sMmgg3L  dgbEmmgdal domgdol dmgamgmdsl,
MmamM(z  0b5438900gd0Lb  gomEgdymadsl, dogMed  ofs  doMomow  bLabgmdg3Mmmgdm

39mEgdmmgdab. bymadg3Mmmgdosb gobgms sebndbmmoal bogmdzgmbdyg o6 bmM(309meEgds,
bgmdg 3O mmgds domada MRgds, 306500056 dmzamgl 3oMggmamo gomEgdnmgdal dgbEmmgds

33emog dmgmbmggde.
396356gmo  3meogogsnobsmgol  giEbms  blbg-ob  391-g 3gbmolb  Jobssbob

sdbobggmo  3oMogmogal oMmbgdmds. LLz-ob 391-g Igbeo, FosGmomas, o3o3L dmgamals
OMM3gm 068 gMgbl, 35363 dabo godmygbgds Mbogdzmms, Mowasb, o dgbEnmgdals
domagds  3MgEo@mEmolb  3omEadamgdsl  of  gsbgznmzgbgds, 3sdob 83 yxmgdab
336bmM(309madmmds o6 5539d6gdL 3omEadmgdal oMM3g35L s, Bgbadadabaw, Dasbal
3bodmo@gdol dmmbmazbol @mgdsb. o9 3Mgo@mmob Wo@l dgbEmmgdol domgdadg
3o@RISYIdb ©IME3Y3oR gobgnboragm, 58 manjom dmgoerg Pbrs mogabygeregdmegl
Lobozgmm dgbemmagdol dmgamgmdobagsb. LLg-0b 434-g Il dgbmol dsemom, 3Gg0GmEAb
309 3000l go@a(30mgdabsolb dmgamyg dbmemme ©g3mbamgdal Laggymdzgmdg megobyygmmgds
369008 M0l 60bsdg 3omEgdnmgdabegsb. 3060006 dmzamyg dgbEmmadol 3om@gdamgdsl
33mo3 0bo@Rmbgdl, dgbodedabow, 3Mgo@mmolb Bngf gowol asmsznmgdol MM om-
3935bmsb 56 Ybos a3Jmbrogl Logdg. Mo dggbgds 3MgoGmMMal Jogf 30000L gos(z0mgdals
dggase dmgamoabomgal doygbgdmm basbl, dabo sbobmanmgds dgodmads asbbmm(30gmmgl
dbmeme 393-g9 | dgbmol bogndggmdy, bgmdgzdmgdol bLogbol dgbobgol godm bom-
dmdmdoa bofmggdol 565bmem@gdals Immbmzgbals Loboo ©s oG Dasbal s65bmsyMgdals Jgm-
oo dmmbmgbol mxmgdolb domom, GmIgmoi 88 PN MOmMds30 o6 dm8m(396mgds
39mEad9mgdol EM@3930L oMaMmbgdmdol asdm. doMmmamons, 3MmgEoGmMo magobmgsmas
o6hg356do — aobobmM(309mgdl o9 oM dgbemmgdal doemgdal @mgdsl, dog@ed, 53539
©Amb, 960s 5(36m30gM93wgl 3ol 30350 Basbal owamdol dgbsdmgdmmdsl.

bgdmombadbymo  ssbGNE9dL, Gm3 391-9 dgbmol o@Lgdmds LL3-do goydam-
onmgdgmos.

4.4 365emab 3603369mmds FgbAmgdab dgdmgdmmdabl 3mb@g4LbE3n

39bEgegdab 8ggdmgdmmds omegdgmgdel @IMERgYzel MFmYzRgdgea OB -
amenss,  Mmdmob  dodoMor  dMomal  3mbzggyns  3sblLognmmgdym  LadsMomgdmog
3@ 30Mmmgsl adgbbl.

dgbEmgdals dgndmgdemmdal 306mdgdda 3mbE0bgb@ LadsMmamdn M3nfsdgbow
353mbaygbgdgmo 03358 gd0mn dgbMmagdol 3gmMawn 3mmbmgbol veggmgds sdBAL Joﬁgogb%
5 3MgEo@¢mMobsmgal bgmdg3Gmadoosb gobgmabs s Bosbal s6sbmem@gdal Immbmgbals

MBmgdgd0s 3M0omE0d g mon. bgmdg3cmgdosb gobgmol 3gmMawn dmmbmazbol megmgds
(390&MdmNE  sgomb  03o398L, Medwgborsiz bLbgdMm  Fgdmbggzedo  eds@gdomo

145

0b. 3obgm3stia M., Mgoma@o Bgbemmgds oy bosbal sBoDmanMgds: bagHmedmmabm  3mblbgbbaba?
boamdaengm 3@gdamma ,bgFgm xm@dgbady — 70%, ., 1996, 108.

6 0k, ab3-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§326 V.
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39LGmmgdols Bmobmgbs MdMamm gmGIsmmda 0di3g3e™Y s ol 3s8mygbgds ymggmazet
30b56L Im 3mgdmmos badsMmmgdfngn dgoganlb mzambsdMoboo.

doBmndmns, Bosbal s65bmoym@gds, sbgmmadgmogmmo Ladsmmmoabagsb asbbbgsgg-
dom, 3mb@0bgb@Ma Ladstommal LobBgdnlb 39469830 (396@ GG dgmEowo dmmbmgbals
NRmgds 56 oMal, FogMod (3ommzgym 3gdmbgzgzedn ngo 8s0bz 3MomEodg@mmo badsm-
0mgdMog0 ©o330L Lodmomgdo 3393m0bgds, MGm3gmoz Jgadmgds gbGHmmgdobs' ©o
b3 3Gmmgdosb asbgmol'* 3gmMao dmmbmgbols Mgmgdsbmeb 3m3dobsoznomsrs 0dbgl
09m 7439095 mon. 306500006 Baobals 965bmon@gdal Babodnmmdom  3obmb3pgdgma dMaml
sbabgmagdl, LEm@go do@m3 dMamal 3mb3gx300L sbsmaba JgbEmmagdol dgumdmgdemmdals
306md93d0 a5bbos 3o gdamo odg0mmgal do@ofgdgmos.

4.4.1 3gLAmgdab dgudmgdmmdab Labggdo s Fsmn LsdsGamgdMmagn dgogagdo dGsmab
3mb6398300b gosmgsmabbnbgdom

Lodmgdomoagm  d&bzol  LEdomyGmmds ©s Bgbfngn g3ysgds  gdgdgdmu®
396dmbadsmmmgdmng 360b(303L — bgmdg3@mmgds Mbws dgbMymeogl — pacta sunt servanda.

3omEgdnmgds  bos  JgbAmeEab 03  boGoymggdol  gomgsmabbobgdoom, Mm3gmbacs
dgodmgds  Bomdmgdgel  dgdbmyymadgem  dbamgb. JgbEmmgdol 3Gmgbdn  aoM339mmo

md09d@M0 83886 3mmgdgmoa as6gdmgdsebo bgasgmgbslb sbwgbgb gommgdmmgdals 3dmgss
bobosmdg, obggg dbomgms 3sbboldagdmmdol gomamgddg.'? s80@mds gbBHmemgdals
dgydmgdmmdol 30mmdgddn 3Mob(s3nd3n — pacta sunt servanda — domgygem babgggmomgdsab
35b0(300b.

©mJ&®0bsb  JgbEmmagdol dgndmgdmmdol dgbobgd oo bbob obGmMoyma
&Momnz0gd0 8g3L. 0go LEYmo Lsboo bsMImEagds MmIsmmo bodoMmmobagsb o
d99Lo@Y3abgds Boermbmgoob 3dgBrgdma® ©ydamgdsb — 3orregdnemgds ymagmogel
a9obbdmadl agbodqwabqwmbob.‘”m »(36mdomn  Amdommo  bodsMomgdmngo 3Mabz030b
00bob3o, o6 sMLgdmAL dgdmgdmmdalb dgbMmgdal gomogdymagds — impossibilium nulla
est obligatio.“'% Amdsmo badstmemolb dobgogom, ,35Lybabdggdmmds o6 gndbrogds nd
dgdmbggzobomgal (vis maior), Gm3mob meg0sb siomgds yzgmobomgzolb mobsdMaw
399dmgdgmos.“'® Juo  Lowgnbggdol  3obmbognMo  LadsGomol onmabEgdol dog
dgdmgdmmds s dMamo  ImMomumo  3sbybobdggdmmdal  Jmogef  3Mob3n3gdom
3560bodmgMms. domn 3G 3ogdom, dbomglb o dgadmgds wog30bGML dgndmgdmmdal

7 k. Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2nd ed., Hart

Publishing, Oxford and Portland, Oregon, 386.

¥ 0k, bbg-ab (LogoBoggmmb Ladmgsmagm gmmgdbo, LogsGmggmml 3sGmaBgbol maaosmamo gsdm(398s,
»16998560", Lo 39bMbILgdmm 8@ gds, 31, 1997) 404-g dqbema.

% 0b. adsg, 407-g Babemo.

%0 ab. dob@aos ., dmadg 3., 6abadg o., Jgbggmoas G., bgnGosbo x., bLogotoggmmb bsdmdsmadm 3mogdbol
ngaB@oén, Bogbo lll, gommgdgmgdoma bads@mama, dmaswn boboma, »d., 2001, 399.

°! Zimmermann R., Breach of Contract and Remedies Under the New German Law of Obligations, Saggi, Conferenze e
Seminari 48, Roma, 2002, 10.

152 Dig.50.17.185, domomgdyemos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment,
Oxford University Press, New York, 2006, 336.

153 Zimmermann R., The Law of Obligations - Roman Foundations of the Civilian Tradition, CapeTown, 1990, 192-7,
domomgdgemos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press,
New York, 2006, 337.
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39LEAMgdol InGomaMo gomogdamads. '™ ,d9udmgdmmdol gL mmgdol s3nMgdol
56 355Bb0s 3dmgogo doms. %

39-19  Logygmbol  g9M3sbgmo  3mb393@omoab@gdol 33039000, dofabomgol
3gndmgdmmdol  Jgbemgdol  ©ogobMgds  J36ol  mmangm@  Bobosemdgamdel'®:
»39LOYmMadol gomEgdnmgds bos gmabbdmdmglb dgbenmgdal Babodmabmmbobog.‘“w

dgbEmmgdol dgdmgdmmdol LodsMomgdtogn 3mbLbEGMN(300 RbES3G6GNGo©
060b ©od9daggdmo g9 3abyyem LodsGmamadn, Hmam s bo3obmbdwgdemm, abg mJ@&Mabaye
©m69D9.'"% abg IgbAHmmgdol 3gmdmgdmmdal (30em3gmm Labggdmob d0dsGmgdom GO
933396893056 00935m0bbabgdb.

abg-ob 275-9 | 3oMogMogom ©oMganmomgdnmoes 3qbemmadol  s8bmmay@n&o
3gydmgdmmdab dg3mbggzs, HmBgmaz 99O m0sbgdL MHmam s mdngdd& o, abg budagdd o
dgndmgdemmdal babggdlb. blLgbgdmmo 3oMogfogol mobsbdow, dgbMvymgdol dmmbmgbs
a0dmBnzbymos, o9 dgbEnmgds dgndmgdgmos 3mbiMg@mmae dmgzamal 86 b5dnbdngHon
Lbgs 3oMnboomgal. 5dab dobgogom, gobobbgeggdgb mdogd@®, oby SdLmmuyGy@, w©o
bydogd@a@, o6y 0bwogomoma®, Bgndmgdemmdsh.' Ludogd@uo dgudmgdmmds,
™3099EM0bogsb gobbbgeggdom, dngdsmmgds Ibmmme 3mbiGg@ Mmoo bgmdgzGnmgdol
dmgomgl. MHm3ob LadsMmamdo 3sbybabdggdmmmdobogseb gobmogobyymgdal Logndzgmb
4860@s 30m@ydemgdal dgbemmgdol dgndmgdmmds bmaswsm b5dobdngMo doGabsmgal
s oMo Fbmmme bgmdgzMumgdol 3mbiGggmmo bdogd@obomgalb.'® abz-ob 275-9 |
306035530 ,a35dm0ygbgds gomadymadol JgbEmmagdol s8bmmyGnEa Jgudmgdemmdals
306md9330 dmgomoal 3obyybobdggdemmdnbogsb gobmogobunamgdal bogmdgman“'®! s dabo
3:mg89gds 3M(30mEgds Mdogddu® ©e Ludagddn®'?, begm s bBsbammdtng, sbygg
bgmdg 3O mmgdolb  ©o@gdal dg3amd  BomImdmdoem  dgmdmgdmmdedy.  dgmdmgdemmds
dgbodmgdgmos agmb dmEomain, babyabo 86 d93amdn, MHmgdoma 56 Inwadngo baboscmab.

md0gd&co dgndmgdmmdal sMLgdmdabal dmzamg 3oMmdme megabagmmgds
30M39mo©0 3omEgdnmgdol dgbemmagdobogsb, dogbgmsgsw 0dabs, doydmgol o oms dob

154 Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,

2006, 337.

135 Aquinas T., Summamtheologiae 11 —I1. Q. 88, a.2 (How to do impossible not binding); 89,a.7 (Oath to do the impossible not
binding), domomgdeeos: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford
University Press, New York, 2006, 338.

"% 6b. Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New
York, 2006, 341.

157 Brinz A., Lotmar P., Lehrbuch der Pandekten 3, o edn., Erlangen, 1892, §245; Dernburg H., Pandekten 2, 4™ edn., Berlin,
1894, §16; Puchta G.F., Pandekten, 2n edn., Leipzig, 1844, §302; Windscheid B., Book review of Mommsen T., I Kritishe
Zeitschrift fiir die gesammte Rechtswissenschaft 2,1855, 106-45, 118, 3omomgdymos: Gordley J., Foundations of Private Law:
Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 341.

%8 to3 dggbgds 989Gagnm LsdsGmomb, o 883300MgdMmNs sEMIdMOMgMm JgbHmmagdal dgndmadmmdals
358m3bs@zgmo mfn G gMmdnba: Jgbemmgdab oG3Mad@ngnmmds ©s bgmdgz@mmgdal 8abbab bgmymegs. ab.
"Impracticability" and "Frustration of Contract”" in Burton S.J., Contract Law: Selected Source Materials, Restatement of Law,
West Publishing Co., St. Paul, Minn., Chapter 11, 1995, 233-236.

"% 6. Gordley I., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New
York, 2006, 337.

' Dig 15.1.137, domomgdyeas: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford
University Press, New York, 2006, 337.

16! Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart Publishing,
Oxford and Portland, Oregon, 413.

2 ob. Medicus D., Grudnwissen zum Biirgerlichen Recht, 2002, Rn.150, Bomnmgdemas: dohomadg L., Bosbab
obabman@magds 3omEgdnmgdalb @oMmggzabsl (badsmzgmmbs ©o ggMBsbonl  3bmb3gdmmdsms sbsmada),
JoFormmo badsGormab Jo8mbamas, b3gnsmuma go8m(393s, 2004, 86.
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3Gomo JgbEmgdol 3gudmgdmmdol oam3sdn'®?, 306o00sb dgudmgdmoal dqbexmgds
56o30L  sg30mEadmgdL."* Lndogd@nGo Jgndmadmmds, o9y 0go dmgomol dBsmomss
353mb3gmo, dommamons, godmMazbogh dgbmmmgdal gommgdnmgdsls, dogMsd 3G goo&mmb
060ggdl b0obolb obsDmanMgdol dmmbmagbol Mgmgdsl. 93gbow, aby, 3obybobdggdemmdal
035mbabEbom, gobobbzeggdlb dMamgnmo s sMedMamagnmo dgbemmgdol dgmdmgdemmdal
Labggdb.

abg-ob 275-g9 Il 3oGogmogo oMganmomgdlb 9.6, dmEomyco  dgudmgdemmdal
dgdmnbgg3zeol, Mmool eMmbs dgbEmmads mdogd@ndon dgudmgdgmn o6 o>6M0b, doacad
Lobgmdg3Emmgdm  MmngMmmdsdn Bamdmdmdomn 88 Mmgdabs s  3HgoGmmab
0b&gMgbgdals YHm0gMBndsmngdol gsmgamabbobgdom, 3mgamgl dgbmmgds o6 dgndemgds
dmgobmgmb.

dmd3gn abg-0b 311 () | 3oMogMagal msbsbdow, bgmdgmmgdal bsdwmzammdsl o6
9606som3agagds dgbErmmgdal dgndmgdemmdabol dmgzomal gobmagzabygmgds doMzgmewmo

399 gdnbogeb (Abmmme sdbmmy@ Mo s ImEsrmEo dgndmgdemmdalb dgdmbgggzedn),
Mm3gema(z bgm3dg 3 mgdolb @ogdab g@&odabmgal 1339 5MLgdmds. sbndbym omegMaggdn

Logdomos  3omEadnmgdol  LsByol Jgudmgdmmdsady, Mmdgmoi o bymymab  bge-
39309madol onFoonm domsl. 98 dgdmbggzeda 3Ggmodm@b dgmdmos, dgbEemmgdal
bo33mmo dmombmgml Lomsbom 3m383g6Las0s 96 03 batiggdol sbsdmanMgds, MmBgma(s
a5LB0s gbEmadol omgdal 3odbom, aomms 08 3gdmbzgzabs, MmEgbLsi 3MgLaGmmab
LobgedggOmmgdm 0b@gMgbo dmgzamol dogd gomEgdanmagdol oME3930L aofMgdgs o6
5 330ymBomeadmes.  3Mgodm@ol  bbgbgdnmo wgmgdolb BaMImImdol  Bobsdnmmdas
dmgomol dGama bobyabo dgbEnmgdalb dgndmgdmmdal sGLYdMbol s (3m@badn. dgdamadn
39bBmmgdol Jgmdmadmmdol 98mbgg3030'° 30 3Mgo@MEOL  bosbol  oboDrmsngdal
dmobmzgbal baggmdggmoas dmgamal d@sma dgbmmmgdal dgudmgdemmdal Bs68mImdsda.

qLL3-0b 8:108 Fgybmo oMgammomgdl 3sbybobdagdmmdal bsgzombl BgbeHmagdal
Mmgdoon 3g9dmgdmmdobsl: 9] ©edM3mmgds @Mmgdoma bsbosmobess, 35d0b dImzgsamg
3obyboldggdmmdobasb mogobyymegds Ibmmme ©s35dM 3memadgmo asMgdmgdol oMbg-
dmdal 3gMomedn. dabo s0dmgbzmol dgdmga dgbemadol gom@gdamgds dogmsda MAgds,
aoMEs 03 dgdmbgzgzobs, o9 3omEadamgdol @Mmumo dgbEmmgds, bgmdgimmgdol
J0boomboob asdmdnbomyg, oMbLgdomn BoMmmdss. o3 Jgdmbzgszedo gowob  go@szomgds
36bgdom EsM3935L o34ydbgdb.

»04) bgdg3emmgdal Ibmemme bobormal dgbEyymagdss dgndmagdgmo, d5dab dbomnb
3obmbobdggdmmdabogsb gobmogobygmgds bmMogmogds dbmemme dgdmgdgemo dgbere-
mgdals bobodo, bengmm dgbEmmgdgmo 3omegdamgdabsmgol dmgamoal 3sbnbabdggdmmmds
domodo MRgds. 1

0939 30mmgdal BgnbEmadmmdabsl 30Mggma©o 39mEadnmadobsgsb gobmago-
Lygmgds o6 gmobbdmdl dmgamal 3sbybobdggdmmdals LEYE asdmMoabgzsol, Modogbswa(s
33Mmgg30  3baMab  8odstm  3Mgo@mmol  LobaMagdmme  omdm396gds  dgmMawo

' k. Mattheus D., Schuldrechtsmodernisierung 2001/2002, Die Neuordnung des allgemeinen Leistungsstorungs — rechts, JuS,

2002, 212, 3omacmgdmemos: doBsmady b., Bosbal sbadman@gds gommgdmmgdolb maommgggabab (bagdstoggmmbs ©s
29635600b 306mB3gdmmdsms sbsmabda), JoFommao badsGommal Jodmbamas, b3gnomyma go8m(393s, 2004, 86.

™ 4ob@mos m., dmodg 3., Bobadg o., Jgbagmos &., byaFosbo K., Logsomggmmb Lalmgsmogm gmegdbol
3M8396@ M0, Bogbo lll, 3omoadamadoma baBs@msoman, bmaswn bsboma, »d., 2001, 453.

165 k. abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§275 I, 111

166 T ando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The Hague/Lon-
don/Boston, 2000, 362.
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Inobmzbol Mmgdgd0.“"” Fogomomow, sdbmmuGNGo ©s dmMomao Jgudmgdmmdabol
bo@ Moo dgbEnmgdalb gommademgdnbogseb gobmagabngmgdal sMomgmeyGom dfsmgme
dmgomal 930L6935 Basbal s65bPaMgdal gommgdymagds bgmdgzEmmgdowsb gabgmals
LodsmmmgdMog Mgenddo.

»30bbolbdggdmmdobogob  gobmogobymmgdobsmgol  dmgomg g9  doyyomomgdl
30bbLYM goobabyMbommdady. 53 Lobal 3sLybobdggdmmdobsgseb gobmagobyygmgdals
Logndggmb a9fM3sbymo LodsGmamoa & a(36mdL. ghmsgmo sd(3og0 oMandgb@o dgnd-
mgds ogmb Ibmmme dgzemds 396mbdn, oyd(3e, Lobsdsmommmagdol 3mbaznal Mebobdsw,
5bndbmmo Jg(30m380lb ©admggs bIoMmoew dbsGnl dgbodmgdmmdal bygmmb asbgimozbgds.
03M0gs0, agmMdsboal g.6. dMomgnmmdady ©oxmdbgdnmo  3sbybolbdggdmmdals Hggodan
3609369mm3650 Mobrmmzgds 56ammadgMngmm Logomob@om Jobubobdagdmmdsl.“!®8

qLL3-0b 9:501 | Fgbmol MobobIow, sbsDMINEdsL 9d398gdoMgds Bbmemme gom-
9SS0l dMoggmoe M@0l 3g@gase 80ggbgdamo Bosbo. gormeydmgdol @G-
3939, d9LEMMgdal sMedFMomgmmon dgmdmgdmmdbol Laboo, 3sLybaldggdmmdabgsb asb-
mo30bmxmgdal  Logydggmos s, dgbodsdobom, asdmMasbogh  Bosbol sbsdmenEmgdal
dmnbmabals ma3mgdol oBLgdmdal.

36063039800 9:103 3gbmol domoo, dgbEnmgdal gomogdmmgdobasb gobmagabyes-
gds 56 336 3mmgdl Bosbal sbsbmanEmgdalb Immbmzgbal mRmadol gobbmm(30gmagdsb.

3606(303980L 8:108 Il 3gbmal sbomobasb 0633935, Mm3 dmgamyg gomEgdmmos,
ambogmm 3o0d0 dgo@ymdabmb 3Mgo@m®mbL 03 ascgdmgdal dgbabgd, Mmdgmoai Lagm-
obgb 14360l gomeadamgdal JgbEmmgdsl. gmbogdmmo 3os s0mgmmgds 08 Im3g6E 0wk,
mEgbsg dmgamabomgal (36mdamo gobws, 36 mdogd@nea dgbodmgdmmds 3dmbws, 3gg@ym
0bndbmymo goMg3mgdal Bgbabad. ,bagddob 3mb3EMgGMma gomgdmgdadol gomgamabbnbgdoo,
35 dMmgdombadsmmmgdfngn gEHmogMmomdob b3g0g0303 dgbadmgdgmoas Bamdmdzsls
oMym3b9dmngn Jg@Yymdabgdol gomgdeymagds, 03 Jgdmbggzedo 3o, GmeEabsg dmzo-
mobomgob s6ss (36mdomo sd 3mmgdol dgbadmm bodsMomgdogo dgwgagdoe. e

bbgbgdmmon Fabemn dmgamagl 530LEM8L gomEadmmgdsl, BoMdmdmdamo ©sdM 3 m-
m9dob dgbobgd d98ymdobgdom, 3Mgo@&m@b dobzgb obo Momymgomo dgwgagdol magzomsb
5(30mgdol  dgboadmgdemmds.  ,3g@ymdabgdol  gomEgdymagdol MMM gobybm-
(309 gdmmds (bMsmgmmo dmddgmds), Modss 3Mgro@mmol dogH ©sdM 3mmgdal moz30006
5(30mgds dgdmgdgmo aobos, 55399dbgdl dmgzamoal dMaml 3Mgo@mEalb d0dstm ©sdasm
b05630.  dgbodedoba,  3Mgo@mEn  gBmgdsdmbomos,  dmombmzmb M mEgdal
398 YMd0bgdmmdal gwgas d0ygbgdmmo  bosbolb  8bsbmengds."’ 3 39dmbggzedo
dmgomol dGamn godmabo@gds oMs dgbeyymadol dgdmgdmmdol Bodmdmdom, oMedgw
3MbBMa39b6@nbomgal Imbommmbgmo ©sdM 3mmgdal dgbsbgd dgn@&ymdabgdmmdam, Moy
»930bms300 3obnbabdggdemmdal Babsdommdsw gobobomgds.

3606(303980L  1:303  Igbemal  obobdow, bgdab3ngMa asbibowgds Bodznmewm
0mgmgds 03 3mdgb@owsb, Mmegbss b 3gmmg dbatmgl domgs. oy dbaMobomgol gogbsegbamo
dg&ymdabgds dggbgds dg@&ymdnbgdol s gLad ol d0gM 3omEgdnmgdol oMm3zq3ol i@ L,
ob ImbommEbam sMm3g35L dmgamal bGnEsb, sbgzg 03 3ofmmdom, o9 dgGymdobgds
Loomsbome ofMal gogdsgbamo, dobo ©oymgbgds of sx39MbgdL asb(3bogdal dmJdgmagdsb.

17 Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2n ed., Hart Publishing,
Oxford and Portland, Oregon, 390.

168 039, 415.

19 Tando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The
Hague/London/Boston, 2000, 383.

170 0b. 0d39, 383.
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356(36900905L 0mFoommo doms gbnggds 08 3mBgbGoEsb, Mmegbsi ngo Rzgmmgdcng
306md93d0 bos 30LgmmEs sEMaLIGL. Medgboway LabgmdgzMmgdm NMmngMommdada
Bom3mdmdomo 0886 3mmgdal dg@&ymdabgdobal bsgombo o6 dggbgds 30Mgo@mEalb dogm

39mEademgdol  aMm3q35L, obgzg 3MgEROGMEMNLIM3aLY(3 Y(3bmdos dmgzamoal dgbodmm
oM3930L BogB0, 330gbs, Jg@&ymdobgdol sMgba@ 3wy doybgmgmmdal woGymaomo
dggagd0b Mabgo dmgamal 830LM0s.

4.4.2 gLEmgdab Jgdmgdmmdab sx9dbgdsdog Imzsmab dagM g5b(3bsgdyema
3Md3mgmmo 9560 33mEdmdab dabAnmgdsdg s Dadbab 365dmayMgdab
Amdmagds

356Ld 3o onfoonm 360d36mmdsl 0dgbl dmgamals dogM gobzbowgdymon
3GdmgMmo oo 03 gomEgdamgdal dgbEnmgdsdy, GmIgmoi mdogd@ Mo gobbm-
(30900503, 353653 56 M0l 39s8mbyyma. sbgzg dgdmbzggss, Mmegbss 3mgamy o6 mom-
ymgxb 30mEgdmadsl, dogfMod dMomgmmo o sbmM309mmgdlb dgbEmmgdabomgal saz0-
gy 8mg8yrgdgdl, Mol Logndzgmdyi @ILEGYMRYSS Fomrgdamgdel dmbsmmebyme
oMM3930L 9MLgdmds. o9 88 306Mmdgddn go@sdmbymo 3omEgdamgdol dndsGm, dmgo-
mobogob odmuzogdgmo 3adgbom, ©oeands dgbEmmagdol dgmdmgdmmds, GmImalb
oamdsdaiy dmgamy oMadMamgmmos, bLobgmdg3mnmgdm 3abybobdaqgdmmdol bszombo
360d369mm36s00 LonbEGgFMagbm brgds.

LLy O 0mzgomabBobgdl dmbommebymo ammazgzalb LodstmmmgdMogo 398 9a3mEM00b
Mganmomgdsl, ob dbmmme 405-g Il (s) 3bmol dobssmbdn ogmmabbdgds: o6 5ol o9)-
(309090 ©5358)9d0m0 go@al 6gLgds 56 gogMmbamgds, o9y 83 3oMss, MM ol Iggao o6
dm3yggds. bmMmdnlb  a563doMGgoowsb asdmdenbomyg, o bws 0gmmobbdgdmogl dmbe-
mmEbymo sMmggzobs s dgbemmagdol dgndmgdemmdalb badsmommgdoga 3mb3gxy309d0,
mEgbsg ods@gdomn 35000L @obgLgds MIMomm gmMmIsmmdom 0g(3939. 39Ladadnbog,
dm398nm o330 Badmdmamo 3Mmdmgdss o6 oMl dmgdgon Ladmdomedm 3megdLoom
dmBgbeogqgdymo, omdiEs 3obybobdggdmmdal asbbodmgmobomgzal gobbsgmmcgdom bo-
aeobbdme.

a56baboemggem d93mbggzeda Bmgamgl, GmIgmo 39mEgdamgdol 3oedmbmymm-
353007 oMb o(3bogdl gbemmadadyg, dMsma o6 by Bondmmeglb 3gbEmmagdol dgmd-
9dmmdal BoM3mM3mdedn, Mo gommadymgdal oMmaggzss @ 0b3q3L 3Mgoo@mMabsmgal
Bosbob 30ygbgdsb.

53 dgdmbgggedn of oMmbLgdmdl FodgdmdMogo 393d0Mn, Bmame(s gormmgdemagdals
©R003930b gH@-gHmo >gE0egdgeo gergdgh@o, 8mgomab J8grgdsbs o @8ras® dgrgab
dmM0b, 306500056 JgbEmadmmdoo asdmbgagnmo bosbo o6 oGol dmgamoal dMsmgmema

48900980L  gdnomm  badsMomgdfngo 33(9330171 5 dgbEmmgdol dgndmgdemmds dmge-
mobogob ©admz009dgma8s 3oMgdmgded gobsdnmmds. o3 dgdmbgzgzedn asbomgsmobbo-

69dgmos dmgamal dogH gomEgdyymagdals Imbammebgmo dMsmgmmo EsMm3zg3s, MmIemab bs-
3d3gmdgi dgbEmmgdol  dgdmgdmmdol  sMaMbgdmdol  3ommdgddo  bosbo  8onb(s
QIRRIOMRO.

bbg dgbEmadal  sMedMomgmmn  dgmdmgdmmdabol omzomabbabgdl  dmgammals
356m030b@mgdol Dasbol 8bsDMINEadol gomEgdymmgdabaash, ®mdgmoai sbgzg oMo-
dMdmaemo  3MgEo@mEolb 303500 BsMIM3MAL 3omEgdnmgdol eMmmggzal Memymynm

ok bbg-ob (LagoBoggmmb badmgsmagm gmmgdbo, LogsGmggmml 3sGmaBgbol maoaosmamo gsdm(398s,
»16998560", Lo 356MbIgdmmm ©Bs@gds, 31, 1997) 412-g Fbema.
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3g9aqgdlb — Bobmgal doygbgdmmo bosbolb sbsdmanEgdal asdmmazbgom. 83 dgdmbzgzsda
396mb3dpgdgma sMsdMamagnma Imzamab 0bGgMgbgdl oozl mobsdMow sMsdMamagmo
3690@mEalb  06@9Mgbgdmsb dodsMmgdom. md(3d, MmEaLsi Lobgbgs dmgsmalb dogH
39mEad¢mgdol dmbammebgmn dMomgnmo ©sMm3939, 396MbIgdgmds sMRgzebo sMo-
3B gMmo 3Mgo@mmab 0b@gMgbgdal LobsGagdmmm bos 3o8390mMb ©s dmzamgl dosbals
0b60DoNMgdol  gomEgdnmgds  ©d530LEOML, Jogbgosgs 0dabs, M3 gomEgdmmgdal
3gbEYmademmds dgbEmgdolb dgudmgdemmdad gobodnfmmds ©s 36 dmgamal dngf gom-
©90mgdolb dmbsmmebgmads dMsmgmmas sMm39353.

4.4.3 m300963bse 33mnymgdymo dgbAnmgdab 30mmdgddn dMasmgmma Imgasmal

306 306M39mi©0 33mEgdnmgdab 63§ yMam IgbAHnmgds o bgmdg36Gnmgdoosb
33bgmob badsMamgdMmng Mg90ddn 3GgoGmAMabsmngal Basbab s63bmonMgdab

3omEgdymgds?

abg-ob 275-g Il 3sGogmogoo 0638 30(3909moas 9.6, 3Gad@nznmo (Gommdoomn)
JgbEmegdol dgmdmgdmmdal LadsMmmgdfngo 3o@gamns, MmEgbsi Megmbagfymmaos,
dmgomglb  dmgobmgmb  gomeEgdymagdol  dgbEmmgds,  dobo  gobbmM(0gmgdomdal
dobgega. 3 dgdmbggzedo ,39mgdmgdal dgbeymads JomEMMEYb HomEgds, bmmm
309 Moe 0a0 8s0b(3 Jgbemgdsens. '™ 396dme, 50bndbmmo JoMogmogol GmmMI«)-
moMgdoo: dmzgamglb dgudmos, MoMo mgd3zsol gomegdmmagdal dgbeymadadg, oy gb ofo-
ambogmmo o batmxgqdl ¢393d0Mmgds, Moy 360d369mmmzbae dgnbodsdms 3MgonGmmab
dgbEmegdol  06@gMgbmsb, gomEadymagdomn  YHMNgMmMdal  JobsomblLs s  3gmo-
LobENLNgFMYdoL 3M0b(303msb. 3 Fgdmbgggedn asbomgamalbnbgdgmos dmgamal dMsmo
Lobgmdg 3O mmgdm  dMIMEgdol  Bomdmdmdadn. 30ENMabse  goMmmmgdyma  gom-
©qd9mgdolb dgbEmmgds 3odmabgggs ,Lodsmommabs s LadsMmmmNsbmdal (36989d0bowdn
593565 dgbsdsd3mdol“'” s ssMmg3ws YHMNYMHMZOMEBMMYdscs doeoblb.

s@bgdomon 8603369mmdabas bsgomba, e Mo doemabbdgzs 3mgombmggds dmgamgl 3oe-
©qdmgdolb dgbEnmgdal NbONbggmymeyal d0bbom, dgbEmmgdol dgmdemgdemmmdabsmgals
3obybobidggdmmdnbogsb gobmogalngmadsedos.” 8 dmbmol demoom, ,dmgomyg wMag3myg-
353mbons, dmocmbmgmb dgbEmmagdol gom@gdnmgdabegsb asbmagabngmgds, o dgb-
Gmgds obasb sMogmbogMmen ©n© Bobsblyy@ domobbdggol dmocmbmgh.“!" oe be-
bodaMormm gomEgdymow Rsmgmal dmgzamgl, sdmaomb babgmmdg 3Emmgdm MMHmngMmnmdsda
Bodmdmdoemn 33036 3mmadgmn  gamgdmgds, 35dob dmgomagl Bamdmgdmds Labsozgmm
3gbEmemgdol Immbmgbal gmgds 3mb@Ma396@G0bogsb, bmmm msgsm gommgdymo 0dbgds,
353m0ygbmb  gyzgme om30mgdgmo  Lodmemagds gomEgdmmagdol BogMom  IgbEmmgdals
9O P639mbogmaer.

172 Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2nd ed., Hart Publishing,

Oxford and Portland, Oregon, 413.

173 Zweigert K., Kotz H., Introduction to Comparative Law, Volume II-The Institutions of Private Law, 2™ Revised ed.,
Translated from German by Weir T., Oxford, Clarendon Press, 1987, 521, 8omomgdgmas: gob@fas ., dmadg 3., 6abodg
., 3gbagmos M., byamnsbo ., bagesGoggmmb Ladmgdamadm 3mmgdbolb 3mBgb@stn, Bogba lll, 3ommgdmmgdoomn
Lodsmamo, Dmasn boboema, »d., 2001, 408.

74 ory bgmdg3Gamadol bagobo 0brngoysmu@o 60d60m gobbodma@mmo Bogmns, 35306 gorEgdnmgdombeds-
omgdMog geEm0gMnmdada ba@8mdmdamoa ©sdM3mmagdal ©admggzabsmgol 8mgamgb o6 530bM0s Gabsbbyn
LobbEgdab aomgdal Fmgaomgmds 08 mEgbmdam, Mo smgds@gds babgmdgHmmgdm gobl. ob. Markesinis S.B.,
Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2nd ed., Hart Publishing, Oxford and
Portland, Oregon, 415.

175 Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2nd ed., Hart Publishing,
Oxford and Portland, Oregon, 413.
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LobGgFMgbms, 306mMb3gdmal Mo Fabsbn n3zgmgds 275-5 Il 3sGogogol dmem
Bobowomgdedn, 39MdmE, dmgzomoal dMsmn bgasgmgbsl obwgbl bo@nEom dgbEmmgdal
bogamEgdmmmmdady, o) Bosbal obsbMon@mgdal mmbmazbol MRmadol oMLdMsDY.
bLgbgdmmoa 3oMeaogol Gamgmmmaonmo asbdoM@gdowsb asdmdpnbomyg, dMomo 3bnd-
369mmdsol 0dgbl 03l gobLabmaMabomgal, o Medwgbsw dgndmgds Imgmbmgml dmgzamgl
MgomyMa  dgbeymads, 306snsb 3qbmoal  ©sobabyolbdn Lamdatos dgbEmmgdal goem-
©q09mgdobash gobmegzobyymgdedy s, ababEYmL, 396mB3wgdgma smbodbagl, Gm3 03
dgdmbzg3edn gobamgemobbobgdgmos dmgamoal dGomo babgmdgzOmmadm ©edM 3memgdals
Boc3mdmdadan.” bbgbgdmman 3sMeaMogom gsobbomumo 3gdmbggzs 3o LEmMgo 3oMzgmowmn
35 dnmgdabogsb  asbmazabagmagdol  Logombl @303306gds. 83 3GMnbzndom, o
dmzgomgd Logmomomn dMsmammo J3ggdom asbsdommds dgbmmmgdal v3z009Mgboe ©o3-
dndgds, 85d0b IgbEmmgdal 3omEadmmadobsgeb gobmsegobygmgdal 3Magomaganoo 396
0boMggdmgdl s, dgbedsdabs, gomeEadamon 0dbgds, aobsbmMzngmmb sGegmbozMmmawm
000 baxgd0b gobsw bgmadg3emmagdom dgomsbbdgdama 3oMzgmemon 3om@gdamgds.

ob gog@o, OMI Gomomdoomn dgndmgdmmdals 306mdgddo gl dFomgmem dmgzamgl
3dgbEmmmgdol 3omEgdnmgdabogsb o6 smaz30bmEmgdl, LB NOLgds abs-0b 283-g 3omoga-
og30L mE3Mmomgdoom: 30 dmgzamyg 275-g | s Il 3sMog@agal Bnbgogom megzobyygsemoas
JgbEmmgdol 3omEgdnmgdabogsb s, sdsbmobsogg, dMsmoa domdmgal dgbEmmagdobamaals
336 3mmadob d94860d0 (ozmmos 280-g | 3omogmagal gMmm-gMmoa Babsdommds dmgzamal
3Gomgmemdal  bobom), 85306 3Mgo@m®mL  dgmdmons, dmbobmamb  8mgamgl  bosbal
0b5DMnEgds 3omEgdymmadol dqbemadobsmzal @sds@gdoma go@al ©abgbgdal gomagdy.
300000006 283-9 3oMoamogdo Logdamos dMsmamemo dmgzamoal basbalb s65bmeym@gdals goem-
©93mgdsdg bmmme sdbmeEnn'® s dmMomumo LG nmgdol Jgmdmadmmdob'”’ Jo-
Hmd98d0, d9bodsdnbow nammabbdgds, Gmd JgbGmmadal goMomdomn d9mdmgdmmdabsl '’
dgbEmmgdol 886 3mmgdabomgol  3sbabalbdggdgmo 8mgomg o6 megzobygmmads dgb-
Grmgdol gomogdnmgdobsgsb s, dgbedadobs, bosbolb sbsdmenMmgdal gomEadamagds o6
930L698s, 3065006 Lobgmdg 3P mmgdm POMngMOmds bymdgzMnmgdosb gobgmab bo-
doonmgdMog M9703do o6 GMabbymMmdoMmmgds.

3603369mm3ob0s, MM 306mbImgdgmn dMomal gm@Isb obaocndl o6 B3l 0ol
356babM3MObamgal, o9 M8gbsw dgbodmgdgmos, Bbofmgl dmgombmamlb  Bqbeymads,
MmBgmo(g 9Msambogmmmam o batmxgdl v39330Mmgds. 356DMoba dFMsmal dgdmbggssdoa,
m3gemog Imozo3L doMmmmbobabssmdmgam dgmganl (3m@bsbs s LyMzaml, dmgsmabsmgals
3gbEmmmgdol gomEgdnmgdal ©o30LMgds, gMmn dgbgog0m, Lasgm o6 dgodmgds aobogl,
300000006 dmgomolb Jgbeymgdobogeb gobmegobyymgds 275-g Il 3sMogMogom gomzo-
mabbobgdmm dgdmbzgzedo bmE(z0gmegds 38306, Gmegbsi 3gonmbobmabog@mgdobs o
bobgmdg3Emmgdm BmbabbmEmmdal, sbggg 0b@GgMgbos damsblbal gsmgsmabbabgdom ofes-
ambog®mos, 3bomgl Imgmbmgml gomeEadynmgdol gbemads. ao6DMobo dMamal dg3-
obgggzedo 30, 3gonmboboobng@gdol MdONb3gmymeyal abbom, 396 asbbmE(30gmmgds
D3350 M5 39m0mboboobogMa dmgamal dgbEmagdol gomEgdmmadobsash gobmegabye-
mgds, MHmIgm38sz 396DMoba dFsmom gs8mabzns dgbMmmadol ©sdM 3mmgds. 3qbadsdnbog,
080 33mEgdnmo 0dbgds, sMegmbognmsm oo baMxgdol dombgoszsm, gobsbm(sogmml
3gbEmmagds, 8ogMe8 Mgomamo Bamdmadmds ab@gmgbors Bobosmdpgamds. 3gmdmo, abgs
dMdmagqem dmgamgl 9306698L dgbEnmgdol gommademgdsl, donbgwsgsm ndabs, MHm3 ngo
3535 gdgm boMgqgdl m303d0M©gds. 53 dgdmbgg3zedn 306mb3mgdgma 3gomnmbnbonbng®n
369008 ™m0l 3mbo(300bg asl s dabo BsgMoc dgbemmgdol domgdob nbBgmgbl o(ze3bL.

178 0. abg-ab (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§275 L.

77 6b. 0d3g, §275 1L

178 ob. 0gd3g, §275 1L
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Lodnfnb3omme 30 dmgsomgl sMogmbogmmmom oo batMggdol aomgdsl s35mEgdnmgdl
dgbEmmagdobsmagal. 83Gngs, aby 30MoGgbmdsl sbaggdlb 3Mgoo@mEalb JgbEmmgdals
0b6& MLl dMsmagmmo dmgzamal 0b6@gMgbgdmeb dgosmgdoom. dmzg8m dgdmbzgssdo dmd-
390938L 36063030 — ¢y Imzgamyg dMomgmmos dgbEmmgdal 88536 3mMEgdgma gscg3mgdals
Boc3m3mdal dndotm, 35306 ngo gomEadamos, sMegmbozMymoa batggdob dombgoszewm,
3goLOmmb gomEgdmmads.

dbomgms mEm3bMogo 0b@gmabgdol domsblbol MdMMbigmymegal dobbom mgc™m ao-
dofmmgdamo 0gbgdbmes dMsmgmemn dmzamal gobmszobygmagds dgbEmmgdol gomeg-
dymgdobogsb s bgmdgzmmmgdnesb aobzmol Lodsfmmmgdmog ggnddo dmgsmabomgals
B0sbob 565bMonEgdal Immbmzbol MBmgdol ©s30LbM9ds. 3B goGMMabasmzal dgbEmmadals
0b&gMgbol dgbadadabo 3m33gbboznolb gosbos g™ 30bsbdgbmbamaw Mbws Rsomgammb,
3000009, 0Pbss, dMomgmo  dmgaomobasmgzgol  sMogmbogmymo  baMxgdol  LogobyMow
39mgdnmgdal dgbEmmagdol ©o30LMgds, 306500056 396mMB3Egdmmdals Babobos ofs dfMo-
mgemo dmgomolb obgs, 9Medge bymdgzMmgdol 3mbsbomggdal 0b@gmgbms domabbol
DbOMb3gmymBs.  Jomamns,  gqgMmdsbymo  LadoFmmmolb  LobBgds  MEMEgbGMgdmmas
39m©gdmmgdal bo@nGam dgbEmmgdsdy, Jogcod 535Lmsb gomgamnbbnbgdema Mbrs 0dbgl
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1% Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The

Hague/London/Boston, 2000, 396.
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©389mgdolb aMmggzabsl dbsmg dgndmgds gobmegabygmmaglb 3sbybobdagdmmdabagsb, o
05098 30(390L, BmM3 bymdg3Mmmgdolb gdol g@&e3dg 8536 3mMmgdgma gocgdmgdals bom-
3mdmdob gomgamabbnbgds, 0866 3mmadol @odmgzs @ dabo Lodsfmmgdmogo dgogagdol
3(30mgds Imzomob 3mbB@mmmal bgggMmb o6 aobg3mm369dmmo.

dmgomy, Mmdgmoi 3oLybobdggdmmdnbagsb gobmagalbygmadsl nombmgl, gomg-
d0s 538 303mb 8:108 3bemals Bobsdnmdgda:

1. @odM3memgds, Gmgmey dmgocrols 3mbGmmenals docds smbgdaemo gomgdmgds.
dmgomgb boggmoe® J39wgdqgddy 3obybolbdggdmmds mogom g3obegds. ©sdM3mmgds 3oby-
bobdggdemmdabogsb gobmegobyymgdal Logmdzgmb 436al, oy dabo BoGIMAmds dmgo-
mabogob odmyy30gdmson bmM(30gm@gds; 05 09) 80 3Mmgds ool goszomgdals (M-
mgqeo dmgdgmgdol) d93ama smdm (3960, ab 3obnbalbdggdmmdabogsb gobmagobygmgdals
Logmdgmom o6 aobabomgds, 306500006 IgbErmmgdal dgmdmgdmmds o6 Bomd8modmdmes,
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2. byendy jremgdolb @sgdolb 98538y @8dsdm3memngdgemn gomgdmydol gomzscral-
606980l dgndemgdenmds. o bgmdg e mmgdol omgdol g@&oddg dbomgl babsbBsm dggdemm,
356 3mmadol Bo@Mdmadmds ggomomms, 3sdnb 3sbgg g30LMgds ©Mbadbmma goMgdmagdals
oamdal  Mobgo. dobo dGomn  godmabs@gds aofgdmagdol  gomogamobbobgdmmdado.

180 0d39, 379.

'8 ob. Markesinis S.B., Unberath H., Johnston A., The German Law of Contract - A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 447.

182 Schlechtriem P., Uniform Sales Law-The UN-Convention on Contracts for the International Sale of Goods,
www.law.pace.edu/cisg/text/treaty, (20.07.08.).

'8 ob. Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, 2 ed., Hart
Publishing, Oxford and Portland, Oregon, 445.
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gLy Ldngd@ob  aosboobambommds  asbdnMmdgdymos  Lobgmdbogmb  dog®
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093L omdmdamon, abo(z 390l go@s(30emgdsbmsb 3o3d0Mdn, 0d g3mbggzolb ged3mbabs@egac,
09 GmEob o Rsnmgmgds goms  goEa3omgdamem. bsjmoasbn dgbEmmgdal dogae-

184 ob. Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The Hague/Lon-

don/Boston, 2000, 380.
185
, 0d3g, 381.
. 0d39, 381.
. 0439,379.
ab. dob@os m., dmadg 3., Babadg o., Bgbggmas 6., bgnEosbo ., bagemggmmb Ladmdsmsadm 3mwgdbob
3M8396@ M0, Bogbo lll, 3omoadamadoma baBsmsoma, bmaswa bsBomo, »d., 2001, 372-3.

184



Zsoﬂoﬁ/m)@ob zyg(ﬁbbgg)n, Nel, 2009

moMgdgmo  ©656qLgdo 30 Bobynmdob bgmdgzemmadol 8mdbgbEnggdgm bm@Igddns

a08bgma.

35mEgdnmgdob  dgbemgdal  dgudmgdmmds  3mbE0bgbE G Lodsmomeal
LobBgdsdn bgmdg 3B madol IME3930L gm-gfm dofMomoE ©s ©sdma3nEgdgm bLabgo
aobobomgds, odie LL3-dn, JgbEmmgdolb Jgudmgdemmdals Mgamsdgb@ozonl  mgom-
LodMObom, 3603369mmzobn 353930, 39MdmE, ngo 3500L goEszamgdals 398 gamMosdas
Bge3oMgmo  gobbommmmo ©s gomEgdymgdol ©aM@gg30lb ©3 ©edme3ogdgm  Labgl
dmddge 3mmgdbdo LadsMmmgdfngn MgamEomMgds MgomnEoE 33 godmds, Mo Ladsm-
M3 BoMH®gdal mzombadMaboo 3@ nimmo 3Mmmdmgdgdol sMmbgdmdsl asbadommdgdl.
dogomomo, Labsdsmmmm 401-9 dqbmb bmeme gbemmgdol dgndmgdmmdal obgon
dgdmbzgzol 3mbobgbmnggdmam 0ygbgdl, Gmdgmoa dmgomal dMsmgnm Jdgmgdsl o6
309696900." b Jgbemmadol Jgndmgdmmdobsl 3gmGomo dmmbmgbols megmgdgddyg
bgm3obab3mamdol, dbsmgms 3sbmbalbdggdmmdal, dgdbggotn gomogdmmgdobsgsb asb-

®030L9Rmgdol, dMomgmmoa s SMEdMomgmmo, 3Mgoodmobs o9 dmgamal Jdgogdoom

30dmbzgmo, Mmgdomo s INdogo, mdogdfncn o bLydogd@neo, SdbmmaEycn o9
3990mboboobogfmgdol  3M0bndnm  godstmmgdamn  gofmomdoma  dgbEmemadol  dgd-

mgdmmdol bsgombgdo bs396mB3gdmm ©Mbydg sMss gosbyzg@omon, Gomsi JoGoym
Lodamomgdmog bogM3gdn 360d369mmmzgebo go34dn 043b6gds s MmamM(3 EmJ&Mabym, abg
bodaMmomdgnsmogdol embgdy sMbgdac LoMmymggdl gobsdnmmdgdl.

bocggbom bobosmgds Lbg-ob 401-9 dgbmal gm@m3nmomgds, boowsbsg 033939,
M3 gomal  gooznmgdem, dgbedsdobsw  gommadamgdol ©IMMZg390, o6  0m3zmgds
39m©gdmmgdal gnbemadmmds abgo gomgdmgdoms godm, Gm3gmbog Imzgsemolb dMsmom
o6 560l 40dmbggmmo.'” 53 dqbmol JabssMbdg oyHEbMdnm dmgomoal dGemgmmmdobgs
©33m30@9dmo  3omEgdmagdol  oMm3gzolb  oMbgdmds o  aMM3g30L,  Mmam(s
md0gd@co dgnbEnmgdmmdol God@olb smnsmgds, 50bodbymn bmMnwsb o6 03390 des.
300000006  oModMomgmmn  dgbEmmgdol  dgdmgdmmdal  3megdbo  gomEgdamagdol
3M39350 o6 asbabomogl (Jobgoszsm 0dabs, MM gomEadymgdol oMmmggzal jomdns
dm(393m0), 3g9ydmgdgmns sbgdmdoglb dgmMawo 3mmbmgbal Mymgdgdnbswdo dndsmmgds.

LLg-ob 401-9 dygbmo LEPmyMGomo gge sbabogh gbMymagdob Jgdmgdmmdal
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3m3mob ©admy300gdgm B0bs30mmda 3ommgdnmgdol ofMmggzol o(3bsgdl. 3gMdmm, oy
bogggdggmo bobgrdghgmgdm gomeydgmgdems @MrR3)zo30, bymdgg@amgdolb dmdms
obodg9d00 dbmmmE 65 3mmzgebgdoms sm8mybzMabsmgol ©oagbomo 3omal vdggamem
35b3m0b ob dggam goxMmombomgdal dgdwmga. dgbedsdabaw godmanygbgds 405-g Il 3mbema. o3

P ok, bbg-ob (LagoFoggmmb badmgsmagm gmmgdbo, LogsGmggmml 3sGmaBgb@ol maaosmamo gsdm(398s,
»16998560", Lo 3obMbILgdmm 8@ gds, 31, 1997) 399-9 | qbemo.
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mmaogom Lb3 3gbemmadol sGedGaomgmem dgdmadmmdal gom@gdnmgdal oMmgggem o6
a060bomagl, 30bsosb dgbEmmadol sGedMomammn dgndmgdmmdabsl bgmdg3amagdols

dmdmob Lagzomblb (3039 Mganmomgdsl WmM3MdL, bmemm gomEgdaymagdaol oMmazgzabab
bgmdg3emmgdol dmdmolb dgdmbgggze odmyzomgdgmoa 399-g Il Igbmoo bgbEngwgds.
03M0g50, dgbEmmagdol dgndmgdmmds, Hmam® gomEgdnmgdolb oMmm3zgzel gMho-gMomo
odm309dgmo Labg, LEmMg 399-g Il dgbmol Mganmomgdsl bos ©ogd3gdmgdscmb.
domnomos, dgbEmmgdolb  dgndmgdmmdol  306mdgddn  ods@gdomn  gowol  obglbgds,
dgganb  35mbadMabom, Lodsmommadmog sbML dmygmagdymons, doacod dgdmbzg39dL,
mEgbsg bygmdggtnmgdoesb emymgbgdmoago gobzmal eggmmgdsdmbomgds gmdbogds, bl 3-
ob 405-g Il 3gbemn aobbodmgMagl. 405-g Il (5) Fqbmdn Lamdotns LEMMgE 03 30Mmdgddy,
mEgbsg ods@gdomn 3ol ©aBgbgds godmomnsbgds, Gowasb sdzemss, Gm3d dsb
sMs30m0M0 3gogan o0 dm3yzgds. bmEBalb aobdeMmEgdowsb godm3nbaty, o9 Mbos 0ae-
mobb3dgdmeglb 8mbsmmebgmo  @oMmm3zgzabs  ©s 3gbeymadol  dgdmgdemmdol  Lodem-
0mgdMoz0 358 9a3MM0950, AMEaLY(3 8358 7d000 3ol ©sBmLYds MoMsmm FMEmBsrMda®
043939 bEmMge 530@m3 omdmggzgm domsdg 399-g | 39bmdn Jomomgds LadsEmmgdMogawm
aomdofonmgdgmos.

dommamos, dgbMmadol sMadMamgeon dgdmgdmmdol dgdmbggzseda b g-ob 399-9
Igbmoo bOHNb3gmymBamos babgmdgzMnmgdm YHmngMmmdolb sdmsegmgds bgmdg -
mgdal 3mdmol  LodsommgdMogo  3mbLEEMNJ3000, 0330  gonagdedns  dgbEmmgdol
3G08Mamgaemn dgdemgdemmdal, HmIgmo(z 39mEgdnmgdolb aMmagg3em o6 sGab 3mogdLbdo
Bocdmea gbomo, ©s bgmdgimmmgdol dmdmalb Mmngmmdndommgds, 30bs0@sb bgmdg ;-
mgdoEsb gobgmol mgmgds, sbammadgMogmo badsMommobogsb asbbbgsggdom, 3mb-
06968 ® LodoFmmamdn AbmEmE 3omEgdmgdal eME3930L bagmdggmby smdm(39bmads.

3603369mm3560s, HM3 3megdLbo dgbEmmgdol dgudmademmdabsl bobgmdgGmmgdm
DO00gOHNMab EobEMmMgdal badsMmmgdmng Mgy0dlb ncmz35mabbabgdl dbmmmme amdgmas-
00560 YO0 gMHmdol 5GLgdmdabal, bemmm yzgmes bbgs gommgdnmadombodstmmgdmag mé-
®09Mmmdadn, MmIgmo 3M39mMRIMOdE  adsbbabmMzngmadgm  dgbeymgdsl o oom-
35mabBobgdl, dgbEmmgdol dgndmgdmmdabsl bymdgimnmgdowsb asbzmal bszombo dme-
BgbEMnggdgmo MRgds. 535bmab, bgmdgzmmagdol dmdmal 0bbEoG @0, Mma30b0 aMoEoyemo
s@bom, 360d3bgmmgbo  aobbbgogmgds bgmdgzdmgdosb aobgmoal  LbasdsMmmgdfngo
39¢93MmM00bogob, MmImobomgobsg oMbgdomo dobobosmgdgmo LEMMgE  mogesdamMggmn
3am3omgmdal smmagba-Mgb@odyz0ss, Mo dmdmal dgdmbgggeda — g@mdgmgamnsba goem-
©qdmgdombsedamommgdMogo Mmomngmommdalb 3ommdgddo — Mgsmymao bomdmmoagbgmos.

odMngo, bLLy o  (36mdL  LadsMmmmgdfng  3mbLEEMJ0ob =  BgbeHmagdal
dgdmgdmmdol bogmdgmoom bymdgzmmmgdoesb gabgmolb dgbsbgd, o gowgs gHombgm
@b nEMgdl, Hm3 JgbEmmgdal dgndmgdmmds gomEgdnmgdol oMmm3930L Lobgo o sGab
3mgqL3do BomBmoaqbacmo.

LobgmdggOnmgdm YEmogmmmdob sdmsegfmgdol dgbadmgdemmdal 3mogdbo nmge-
mabB0bgdl dbmemme bgmdg36madol dmdemal bLadsmmmgdmogo 3g4s60b3nm, nbo(y bmeEmmo
sM0dMdmaemn  dgbEmmgdol dgydmgdmmdol  306mdgdda s dbmmme  aMdgmgemnsb
39mgdMmgdoc YOHM0gMommdada. dgbodadobs, Mgammomgdol domds MRgds dMsmgamo
dgbEmemgdol  dgmdmgdemmdabslb  bgmdggmmmagdol  LodsGommagdMogo  dgmal, dbsGgms
NRBMgds-dmgomgmdgdol, sbgzg domo 3obybolbdagdmmdol Logombo. s3sbmsb, st doMGm
a4 dgm3900056, 5M8dgm 3m3mg390005b YMMngHnmdgddo.

0909650053 LLb3 3gbemagdol dgmdmgdmmdsl gomeadamgdob @ecmmazgzalb bobgo
o6 30635M@o3L, dgbadadabo godmEazbamos 3EgoGmMal bosbalb sbsbmon@gdal vg-
mgdobowdn bgmBnbobzomdmdal sMbgdmds, 306s0@sb LLg-ob 394-9 | Igbmmob msbobdoc,
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dmzgomglb 3sbbabdagdmmds Dasbol sbsdmanMmgdal babom og30LEMYds IbmEmE dMsmagmmo
@omm39300 398mbzgzeda. sdMngem, o) dgbEmmgdol dgndmgdmmds  3megdbolb doge
boonmo oM  gobobodmaMs  gomEadmmgdol  eMm3g30L  Labgw, dgmdmagdgmo  0g6gds
3690&mEabsmgal Dosbab sbsdrey@gdol dmmbmgbal gmgdal Bnboggds.

©b3360bomgolb by 0mggel, Mm3 Logobmbdwgdmm s9Bob ©mbgdy Lognmms,
dgbegengdeb 3ggdemgoermds 368G 303RIL gomradaergdolb @sMegyzeb ©e8myzergdge
3°¢93MM00@, Mams NdOHYbzgmymzor 046l bgmdg3Emmgdosb aobgmobs s bosbals
365D gd0L  Immbmgbol MRmgdgdobsowdn bgmdabsbzomadmds. bLodsGmmgdmogn asob-
LodEgOMEMBobomgal  oomgdgmos sbg3g, IGIMNFe IMbgbMogwgl dgbEmmgdal
Jdgdmgdmmdol  babggdo ©s 3mgomal 3sbybobdggdmmdal gofamgda gobabodrgmmb
3dgbEmemgdol  Jgdmadmmdol  Bomdmdmdal 808sfm  Bmgzomoal  dMsmagmmmdal  gomge-
mabbabgdoo.

4.5 365mab 3mb(398305 b33mnsba gbAnmgdab LadsMamgdMag 3mbLGAndnsdn

653006 dgbEmgdobmab s 3ogdamgdama babgmdg M mmagdm 3sbybabdggdmmds
®030b950Mgd00 boboomEgds, 306000006 53 @AHML dMsmgnemn 3sbybobdagdemmdal 360b-
(3030 36033b69mm356 Labgzzmomgdol gobozab.

LogaMab@nm 3sLybobdggdmmds bogmal bogmal godm, gsbbsgmommgdom, sbgmms-3g-
0390 badstomabomgabss ©sdsbsbosmgdgma, bosg Nbs3mm bogmal dobmegds dbstgos
39g0bb3gdal gotgdgs bgmdgzdmmgdal bogmmalbbdgze s s®bgdocmn 3ommds. dogsmoma,
bogmbmol Bsbyomdolb Fgbobgd 1979 Bmol 396mbob'* (J98amddn — L6I3) csbsbla,
bogmbgmo bos Fgqbedsdgdmugl smBgMmommdobs'® s Jgmobbdgdmem 60dx3L,'"* oyml
Qoaodgggm%nggbagn bocabbobs o bgmdg3@mgdom gobbodmaMema dobbabmgal godmbe-
©9a80. 7> gb o6al gmsbogyca dogomomn 0dabs, oy Bmam® sbabgmadl bBsGnGo 3mbzmg-
& bobgmdggmmmgdm 30Mmdgdl sMbgdoms, abg, Bmd gb 30cmdgda ndmegomgg boge-
mabb3dggos bymdgzmmmgdol dobssmbdn, dbsmgms dgmebbdgdol dogbgmsegsem. asdynwggmals
3obybobdggdmmds of gsdmamn(zbgds 03 Logmdgmoam, MMI dob 56 n(zMEs s > (3 dggdmm
LEMEbmEs ®30bgdMn30 bogmal dgbobgd. o3 Mgammomgdsl cmzamabbobgdl 1979 Bemal
LB6d3-0b 3g-14 nbemn, 3gdam3da 1994 Benals Logmbemal babynmdabs @s 306mEgdals Igbobgd
396mBob 1-mo s 39-7 3bmgdo, 5bg39 89-2 Mo30L 89-5 JoMoamogn.'" mwd(3s 1B 3-0b 3g-14
2(E)(a) 9gbma obgomadl ¢bg3lb  as8ynggmolb dMomb  gommgdamgdombaedstomgdog
DOm0 gOHnmdsdn: Mmegbsi babyommdal bymdgzMmmgdsdn dynazgmem a393emnbgds dma-
b3oMgdgmo s bogmal 3mb3Gg@&mmo mz0bgdgda 3bsMBmMgdmabs o) dabo bomdmBaggbmal
d0ge smbgFnmos bogomm aob(3bogdsdo o6 Mgzmsdadn, dbsmgd 3sLuybnbdggdmmdobasb
obo(30300 Mbms 83@30mb, MHmI dob o dggdmm LzmEbmes 98 aobzbowgdal Jgbobgd
bgmdg 3O mmgdolb ogdal g@o3dy. 83 Jgdmbggzeda asbsbowgds dbomol dogH bszabmo
Logofab@om 3omdss Bogmal bs3mal sMaMbgdmdolb dqbabgd. LEmMgo 3308m3 >0bndbyyemo
356(36500980L 3MbgdMBOL MomMdsdg 3P (3MEbs dbaMal 35Lybobdggdmmdabagsb gobmagabyyey-

m9dob bLaggmdggemos.

%2 Sale of Goods Act, 1979 — This act is Reproduced with amendments as at 1* October 2003. Crown Copyright Material is

reproduced with the Permission of the Contoller of HMSO and the Queen‘s Printer for Scotland. http://www.jus.uio.no/lm/en-
gland.sale.of.goods.act.1979/doc#3 , (20.09.2008).
3 0k L633-0b 8g-13 8ybemo.
194
s 0dzg, 89-15 3qbema.
o0 od33,83—14 dgbemo. N
Treitel G.H., The Law of Contract, 9" ed., Sweet and Maxwell, London, 1995, 752.
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abg-ob 437-g 3oMogmogal 0sbablow, bs3mansbn dgbmmmadal dgdmbggzedn dync-
39mb 9gmgds 9gd3L dmombmgmb: 6s3mab gs8mbbmmgds, bgmdg 3G mmgdnsb asbgms, ggo-
Lol g3 (306935 Bosbals o6 gobgmma boggdal sbobmonMmgds. m9d(3s, bogmal bszmawsb
30dmBEnbsMy, 8gmEo©o Immbmgbalb Mamadgdol gobbmm(zngmagds gobbodmzGnmo Mm-
ol 3g@ompomss  dmgeMeogdymo.'” JoGmomos, Bsgmosbo JgbGHymadowsb gsdma-
©0b6sMg, 3ynEzgmobsmgzol LodsMomgdMogo ©s330L bodmomagdgdol dogma bL3gd@Hos
bg3obabzman, 3og3Me3 34o@3gmol 0bgym@mBaMmgdymmds bogmalb bszmab dgbobgd mom-
ymgoms s0bobgds dob Lodommmgdmng 8agmdamgmdady, dgmmMsmn dmmbmabol wes-
m93930L 358mygbgdal mzombadEobom. gbg-ob 442-9 | 3oMogMogal mobobldsw, bgm-
39360 mgdol o©gdob g@&o3Dg Bogmab bogmal dgbobgd 8gomazgmal 0bgm@mBamgdymmds
a0dmMoibogl 437-g 3oMogMmogom 30638 30(390mmo dgmGen dmobmzgbol Mgmgdgdal
30dmyqb9d0b dgbadmgdmmdsl. dynggmolb wxmgds, dodstomb dgmEsmn dmombmzgbol
LodoMmomgdMngo o(330L Ladnomgdgdl, domada MRgds, o) bogmal bogmal sG(3mEbs
dobo gbgdo gongGabomgdmmdol dgmgans ©s 935Lmsb, gsdynzgmo Jgabgdymo

3ms 603mob bogmab dgbabgd, 86 gsdynzgmds bymdgzMmmgdom 030b&s MogRgdE™
bogmal 306mgdal gomsob@ons.

360d3bgmmgobas sbgzg gbg-ob 444-g 3oMogMogom gs63@ 3039890 bn@3s, MHmA-
mal msbobdo, dyneggmo 396 Jommomgdl dbsGgms dmEab sMbgdemm 3yow3zgmab me-
m9d930L 398D ymo3 96 aod8mIMasbeg Fgmobbldgdady, o gsdynzgmo 3gabydymao
3ms 60300b bo3emal dgbabgd 56 bymdgzMmmmadom 030LMs Mbs3mm bogmal 8obmogdal
30M5b@0s. 09 a0dyn@39mds 030bEs Bogmal goManbnobmdolb goMsbGos gs6LabdmzMMmo
3960mEolb gob3sgmmdsedn, 35dnb o3 Logsmob@om 3gMmommal 856dnmbdg smdm(3965d4mo
bagmab 6s3mobamznl 3obybobdggdmmds gs3yo@3z9mb @og30bmgds.

LobGgFgbms gMmebammoa LodsMomal Bngmds: @bg-ob 1641-g Babmol Logyd-
39mdg  39894039mb  g30bEMgds  LogamobBom 3obabaldggdmmds bogmal Gofmmma Bs3-
mabomgal. s0bodbyema dgbmo 3mddgogdl 0d Labob gygd@oelb dadsmm, MGm3gmai bogomb
bgmdg 3O mmgdoom g580bbymo 96 Rzgmmgdmngn Latagdmmdobasmgal godmabomgasmlb boob
o sbgmo bsgmob (3m@bal dgdmbggsedo dgoezgmo LogMome o6 dgndgbos bogmb, b
390d960s 3L bo3mad gsbow.'?

3609369mm30b0s, M3 gs89ozgma 3obybobdagdgmoas bogmalb 6sgmabocmgzal, dog-
b9d3500 030bd, 0(3MES M) 56 3ob s 3ol 5MLgdmdal dgbabgd, asfs nd dgdmbgzggabs, Mm-
Loz 5BLYdMBL Fgmsbbdgds LogoMmsbGom Jobubobdagdmmdol asdmmarsbzol Mmomdoby.'?
Logofob@om 3obyboldggdmmds amemabbdmdlb dynzgmal ngmadsl bsjmnsbo bogmals
domgdob dgdmamd Loggmomn sMhggzsbom (Lobsdamommb dggebgdolb aocgdg) dodsGomb
bgmdg 3O mmgdosb aobgmol 96 gobolb dg3(306980L dmmbmzbol MRmgdslb. bmemm byem-
d9309madol ©ogdol g@e3dg godyoezgmol 0bxnm@domgdammds Gofmma bogmoal o6-
Lgdmdal dgbobgd dynwzgmb aswsbmama Lobgmdg 3B mmgdm Gobob 1306 ©IdMYEgdabs o
B0o60b  965bmedal Immbmgbol Magmgdsl s60gdgoL.2? s3ngsw, asdynwzgmol dobvy-
bobdggdemmds, Basbals SBsBEEYMgdal  Lobom, bogmob Gofmmo  bsgmobsmgal  33mog
3539400390l dGomDy edmgomgdamo MRgds. 4889403gmalb dMemgnmmds ©anbogds ndal
dabgzom, o) Medgbom a(zm@s 356 Bogmal bs3mal s6bgdmdalb dgbobgd. o asdynw3zgmb
o6 8oydmgab dMamn bogmal gofmmmo ©gBgJ@&0L (3m©bsdn, ngn bmmme gabolb dgd 30 gdals

7 6. abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§438.

1% ob. Beale H., Kotz H., Hartkamp A., Tallon D., eds., Casebooks on the Common Law of Europe, Hart Publishing, Oxford
and Portland, Oregon, 2002, 756.

"% 0b. gbg-ob (French Civil Code, Translated by Rouhette G. with the assistance of Rouhette-Berton A., 2006) 1643-g 8beno.
% 0b. ad3g, 1645-g dabmo.
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o6 Bogmolb Logobn@olb ed@mMbgdal, sbgzg asbgmmo gmbogmyma bomxggdabogol 0gbgds
3obybobdggdgemon.  83sbmsb, 860d3bgmmmzabos, Mm3  LogsMab@om  3sbeybobdggdmmdal
360b(3030 o6 dm43gmadl bommmon ©gxg@gdol dodstrm, MHmAgmos dgomaqmb domabbdggal
256999 d99demm godmggmabes. 2!

R0 bagemal godm Doobol s6sd@eyMgdal Immbmgbol Mgmads RMbamm bLo-
domomdn  gmbog@mo  3o0m  0gaMamgds. ambogdma 3ol smgms abygds 0d
dm396@0©sb, MmEabsy dynzgmds smdmahabs o6 dggdmm smdmghobs bogmal goMymo
bogmon. Bagmal sMbgdmdal dgbobgd ambogduym zomsdn gobysbogdmmdom Jombymmgds
b3 36mmgd0©ob gobgmobs s Bosbol 56D 930l dmmbmgbols Mag3mgdgda.??

LL3-0L 494-9 | Igbmol Mobobdow, bogmalb bsgmom o6 bgmdgzymmagdoo gob-
LoD Lbzs 30MMgdalb oMmm3g30m d0ygbgdeyemn Basba sbsbraMEgds Dmgswoa Bgbab
boggmdzgmdy. ,dmgsw 6gbda® ngmemabbdgds LL3-0b 394-9 | Bmbemoo sagbamo dGsmagmmo
3obmbobdggdmmdals 3M0b(3030. 83Mngs, asdyomzgmoal dMsmo bagmalb bszmab (3mEbsdn
394n39mob 0560l 565bMONEgdal NRmgdsl bom3mImdl. 335bmsb, dynazgmolb dgdbzgoon
Moo g0dmEn(3bagb bs3mnsbo Bngmnl 3mbmegdnsb godmdpnbamg ymazgmagemn mamgdals
306bmE(309mgdal dgbodmgdemmdsl. 3g@dme, bL3-0b 494-9 Il 3nbemab domoom, dyo3zgmb o6
Boc3mgdmds Nx3mgdgda bogmal bogmal godm, oy bgmdg3emmgdol owgdolb 3mdgb@dn 3sob
0(3Md 5¢60dbyyemal dgbobgd.

LLY Bogmalb Bogmol ©oyymzgbgdmogn ©MdmAgbol gom@gdnmgdsl dgbscdg dyoco-
39mob dodsmom s6gbgdl. 3g@dme, 39bsmdg dyomggmol 8ogM Bogmoal smdmBgbowsb gm-
Bz gomedn 3odyn@zggmobamzgal 36g@gbbaals gobysbomgdmmds ¢3zomasglb dsb bogmal
bogmol Logydzgmdg yzgms dgbodmm Immbmgbol Botmagbol ggmgdsb. o 396s6mdgl
md0gd@mae dggdmm bs3mab smBmAgbs, ob 39mem godmambmgl dgbMmmmagdolb Jomadslb o
3963 Lbzs dgmEon Fmabmgbaol Mgmgdgdoo obomagdmgdl, dsamed, o dgbsmdg Le-
309980b 3ol m3nmabdnmogds godynzgmoal asbdMaba dMamn Bogmal 6 3mol (3m©bada,
35306 39b563gL Bngmal bszmal godm Mgmgdqdo g drmsegem Bomdmgdmds; Moy dggbgds
5653965039 3yoggmb, LL3-0b 495-9 Il dqbral sbsmnbasb oM 33935, MM 3oL bsgmals
503mhgbnsb bgdobdngm MmL og3b bogmal bsgmal aodm dgmMewn dmmbmazbol g gdgdals
a56bmM(309mgdol gbodmgdmmds. ) 30dyo@zgmo ©esagbl bogmol gofMgaboobmdals
3000, 35306 dyozggmol dogfm dgmEsmn dmmbmazbol Mymgdgdol godmygbgdss 93 gowoom

0gbgds 3gdmegzamgemeyema.

5. 35Lbabdggdmmds 3omEgdymgdab d53bMmymgdgm dgbsdg SoMmms
d@smagmmo §d5930bogabl, Gmammz bognmsma d@smabsmngal
35Lybab3agdmmadab 36Gnbzn3ab Igbryo3s

0@bgdymo  Lodmgomagm  dMbgol  30Mmdgddo  3omEgdymgdol  dgbEmmgdal
0b@gMgbgdabomgol bdoMo syEomgdgmos  dgbEmmgdolb aoobomds dgbagyzobo o
Lomabom 3Mmggbommo gsdmzomgdols 3dmby 3060’)00)30[).203 5308 m3s(3 3omEgoMmgdoms
dofomao baboemn 3gbadg 3ocnl 8gdzgmdac LEMMEYds S 36 SoMdEsE Bymdg3Emmgdal
dmboboamgms BngM. dbomg gomEgdnmgdol Lbgs 30mdg gmgantgdom o6 magz0byyBm@yds

' 0b. adgg, 1642-9 agbmo.
2 8608369mm35605, Gm3 bombaol Babyomdol gbsbyd 396mbo (35.2 8gbema) amBog@am gowsb BgLgdl 8ync-
39b boegemo ©9539d@0b 0@dmbaRgbom, Lobsd FgbEymmads Bomgdnmowm Rsnmzmgdmmgl badsGommgdfogn 3603-

36gmmdoo.
% 0b. dmog@odgoemo B., gomegdanmagdab 3gbemmads, m3., 2006, 15.
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39bENmMgdmmdabomgol 3sbubobdggdmmdobegsb.”® 39Lodg 306ol dGsmgmmo Jdgwgds
dngbgcgds 3bamgl, gobogabs ngds bgmdgzmnmgds, b LEMmEgds bymdgzOnmgdom
25035m0bB0bgdmo  3omEgdnmgds.2® 535bmsb, 3603369mmazsbos, M3 Lbgobo dswo-
Lomgol 3abyybalidg gdmmds 56 bomdmamagbl 33o(360 35Lyboldg gdmmdal babgl.

9bL3-0b 1:305 FgbEob MSbobIsw, Mgy 30M3s, HMIgmbss Loabgmdgz@nmgdm
DOD0gOHNMal Imbsboeg b3 dosbom bgmdgmmmgdal owgds 96 Fom@gdamgdal
dgbEmemgde:

3) 0(3MEd 36 0mzgomobbobgds goM3399mn Gog@nb sMbgdmdsl, 56 gommgdamoa nym
LMEBbMES 96 gogmzgemalbnbgdabs;

3) 3mgdgades gobdbMmobgom o6 Mbgdn goyBGIbomgdmmmdom, 56 Fgoambaboo-
LogFgdabs s gmmabbdngMgdol 36(0b6(303930L Lobnbssmdwyamm, 85dnb 5badbymn asmg-
dmgdolb (3mbal, gomzgamabbnbgdobs ©s dMomgmmo Jdgmgdobomgal 3sbmbalbdggdemmds
bgmdg 3Emmgdal 8boMglb @og3obmgds.

qbL3-0b 7:106 dgbmo sGgammomgdl 39bsdg 306l dogH gomEademgdal dgb-
A mgdob bagombl, bosz gedmoymazs mEo dgdmbggge:

1) 038 dgdmbggzolb aoMms, Mmegbsi dmgamob doge gomEgdamagdol doMs@sm
dgbEmemgds bgmdg3@mmgdomseb go3mdnbaMgmdl, 3Mgo@mmL o6 dgndmos Moo cgzob
39mEgdmmgdal 39Ls3g 3oMab Bng® dgbErmmgdsdy, o:

s) dgbedg 300 dmddggdl dmgomal msbbdmdom;

) 89La3g 0L o43L bgmdg 3 mmgdol dgbOmadol mgan@ndnco ab@gmgbo, 53sb-
056, 3mgomg 3omadmgdsl 396 sbEMmgdL, 56 dmdsgemadn dmbammobgmoas 8ol dogH 3o-
©d3mbgero gorrrgdgmgonb @Meggzeb Bogd@o;

2) smbodbymo dgbemal doMzgmo Bobomob  Logmdzgmdg dgbedg ool Boge
39mEgdnmgdal ggOmzgebo JgbBmmagds smaz30bEBmgdl Bmgzamglb dgbEmmgdal 3om@g-
dymgbabgeb.

o) dgbodg 30Mab FogM gomEademgdal ggMmgzsbo dgbEmmads qbL3-ob 7:106 I
dnbeolb  domoo  smogobngmgdl  dmgomagl  Labgmdg3Pmadm  gemEgdmmagdobegsb,
dgbodsadaba, 39Lsdg 3oMab dogH gomEgdnmadol ommggzol dgdmbzggzado dmgomy 3o-
Lybobdggdgmo MRgds 3Mgo@mEol bobsdg s o3 w3960L3bgmb JgmEomn dmmbmgbals
NRBmgdg00 bomdmgdmds magoadnfgzgmn dmgamals dodsto.

3MgE0EMOMb gomEgdymgdbomnbodsmmmgdMogo Mmoghomdalb dboMgs gomogdy-
mgdal dgbedg 30mdy aomedbomda bydogd@o ©s, dgbodedabow, zommydamgdal Jgub-
Bmgdmmdobomgol 3oMednmn 3sbybobdggdmmds 3G g0dm@al babsdg 3ol ©ag30bMmgds.
»390b03g 30M0b BngM gomEgdmmgdol dgbEmmgdol 3Mm39Ldn BosGIMAmdamn @sdM 3megds,
G03gmog 03954mBomgdl LG mgdol sModMomgnmo gundmgdemmdal®® Bobsdnmhmdgdl,
560l Mo3030M39m0 dmgamoal Jobyybobdagdmmdabogsh gobomsgobnegmgdol boggmdggema.

396356 mo  LadoMmamn (36mdL dmgamal 3obybobdagdemmdsol 0d oMol dMomon-
Loogol, Gm3gmbeis mogoe 0ygbgdl Lsgmmamn gommgdmagdal dgbobEmmadmaw. abs-ob
278-9 350336550 356538 30(398L 3obmbabdagdmmdslb bbgabo dMsmobasmazol: 3mgamyg cmsz0bo
396mbogmn bomdmaomagbemals, sbggg 03 doMms dMsmgmmo Imddggdobamanl, Hm3gmmas(s
0y49693L Lagnmemo gomadmagdol dgbobmnmgdma, nbgmagg dmnmmdom 5393 3sbybl,

24 4k, Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The

Hague/London/Boston, 2000, 134.

% 6b. adgg, 135.

206 5, qLL3-abs (Principles of European Contract Law — Parts I and II - Revised 1998, Part III — 2003, www.lexmercatoria.org,
(08.12.07.)) 8:108 I 3bemo.

27 Lando 0., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The
Hague/London/Boston, 2000, 78.
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MmamGomsg boggmemn dMsmgnmo dmddgmgdobomgalb. 938 dgdmbggsedo o6 asdmnygbgds
abg-0b 276-9 lll 3sGogGogn: @oMd3qdgmos dbatgms Babsbbsmn dgmsebbdgds dmgamal dogH
306dMabo  3mJdggdnm  3omEgdnmgdol aMm3gz0obol Basbol  SBsbMnEgdabgsb dobo
3560330 gmgdals dgbobgd.

abg-ob 179-g 1 3omogmoxgol domom, Bomdmdsmagbmmdbomn Ngmgdsdmboemgdols
03Jmbg 300, o6 bom3mdoggbgmo, Mm3mal  NRmMgdsdmbomagdsz o6 330300909,
39 dMm0s, a3bsbmMz0gmmb dgbEnmgds ob 8565b@aYMHmL sdastn bosba, 0d dg3-
0bgg3sd0, o) 3Mabz03smn o6 3mabmbgdl bgmdgzMmmgdsl. oyyze 3063s o6 ogm@s bom-
dm3ogagbmmdomo NRmgdsdmbomgdal o@gmbal dgbobgd, 35306 ngo 3sbababdggdgmos ad
Bosbobomgal, Moz dgmeyg bgmadgdzztgem dbofmglb Bnowgs sMomBmgdadmbormn BomImsw-
3960l 80dsGon sMLdymo J3oMn bomdalb dgogasw. SbsdmenMmgdsl gd393gdemgds
Bosbn, OmIgmo o6 8mgds@gds  3Mgadmmal  LabgmdgyBmgdm  ab@gMgbl  gom-
©qdmgdombsdsmnmgdmog gMmogmomdada. sMonxmgdsdmboma  brdogddob 3sbabab-
3390mmds  gsdmafn(zbgds, o) 3mbBMe3g6@3ds nzmms ob Nbos Lzmebmes bomdmdsc-
39bmmdomn  Rmgdsdmbomagdol  sMaMbgdmdal  dgbobgd. obggg o6  g30LEgds  3obey-
babdg gdmmds dgbrnmo JdgnbsMnsbmdal 3dmbg 30ML, o ngo 3mJdggds 396mbagHo
BocdmBoagbmal mobbdmdom.?®

3603d36gmmgobos gbg-ob 278-9 wo 831-g 3oMoamoxggdol dgd3nfMabdomgds: oo,
Mmdgemoz 049693L ogoMeggdmem IOmsl, 3ormgdamns 3565D@anMmb ol bosbo, Hm3gma(s
b0 g39dnmds Lodndoml dgbEmmgdals 3Gm(39Ldn BoMmmbobobssmdmgamm dnsygbs 3gbsdy
306b. B0sbob 965bMoNMgdal gomEgdymmagds o6 os@dm (396090, 0130 ©88bsd39dgem8s godmo-
Robs gmbag@mmmo Boboobgommgds ©obaddgdymmal 3obnsd Mol dgmhgzedn o6 sbgmo
b0sb0, Jogbgegem baboobgommgdal Dm3gdol @s(330bs, 3506(3 oA gdMEs.53L5935dgemn
o6 6gd0b3dngFn Lbgs 3o, Mm3gmbsi ggomgds bgoedbgoggmmdal gs6g3s Lodmdom
36m(39LbDg 96 835MOG MM S 0b3gbGsMam NBONB3gmYMBs, FormEgdNmos, d9bsbrmo-
Aol ©o8a s B0560.27 356bbgoggdom Dgdmo dmyzebomo Bgammomgdobs, gomogdamgdoo
Lodo@mamdn dmgomyg 396 do30mgdlb  3obmbobdagdmmdsl 0dob 3@ 3039000, Gm3 3sb
39mEad9mgdol d53LOMmgdgmo oo Bobosbgommadoo dgembns. abz-ab 278-9 s 831-g
3060355398l 30dmygbgdal aoblbbgoggdnmo Babsdommdgdo sdzm s, dgbsdsdobow, dom
dgBocgdslb gobbbgaggdyma Lodsmommgdmogo dgogagdo 3o3d0Mmgds. 278-9 3sMogMogdn
Loggdamos abgor dg3mbgggedy, Mmmgbsz dmgamyg Lagnmemo gomogdnmgdol dgbabee-
mgdmoe 0ygbgdlb 8gbadg 30mb (,LobgmdgMmmgdm ©sdbdamgb™), Mmdgmoai o6 oMol
obogdgdnmo  dMmInbbodsmommagdMogo goggdom, GMmamé gb  godmzgdymos 831-g
3oMogMogdo.

»09)  bgmdg3Ommgds  0@gds Bbmmme  gomEgdymagdol  dgbemmadol @ dHN6-
39mboymao, 35306 bomImBomggbmal dMsmgmmo 3mddgogdobsmagal 3abybobdaqgdemmdal
36063030 56 g53mnygbgds. dsgsomoma, 3bomBmgdgma oM goboboemgds ,Lobgmdg 3B mmgdm
53b3oMg”  g0dyom3gmabasmazal, Mm3gmbsis o30LM0s  Logdmbmal d0bmegdals gomog-
dmgds. 20

»39Ead9mgdal dgbeymagds 3gbadg 3060l 3gdzgmdoom asbLbgsgmgds, Mmame(s
350l 300530L6930b, sbg39 YBMBL MIMB0l bodommgdmagn 3MBLEMMJ(300bash. "

28 b ab3-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§179.
209 gy, ab3-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§831.
2% Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 364.
211

0gd3g, 363.
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3omab go@s30bMgdabomgals 3Mgo&mEal msbbdmds Logemmadymmm dmaombmggds, Mowasb
sbamo 30Mo gMm3zgds Labgmdg3Mmgdm YOMogHmmdsdo s doo dmEnlb omdm(396gds
3oMEsdomn bobgmdgz@mgdm afmngMomds. o3 dgdmbzgzsdo megmsadnfggem dmgamal
Rogbo(sgmgds  sbomoa  Lwdogd@n, 30@md  3Ego@mMabsmgolb dabo 3oMmgbgds, gom-
©qd9mgdol  dgbeyymadol goMsbGool mgombsbdmabom, domosb 360d36gemmgabas.  Lyyen
bbgoggamoss baddg J393mbG®ed@0b dgdmbgggzado — 3G gaGmMbs s dgbedg oMb dmGab
o6 33m(396mgds doMeadama Lobgmdg3Mnmgdm YHmngMmmds. gomEydamgdal dgub-
amgdmmdobomgol  @dnemme  (per se) 3mgoodmmob 60653y  3obybobdagdgma obgs
™9300830039m0 3mgamg MRgds.

39630699ma badsMmama (36mdL ogsmgdal bymadg3@mmgdsl, Hmmob domoom HBI4)-
bgdmmo Lobsggmm obabmonmgdalb gomagdg (without quid pro quo) zobEmEmMdL go6 3399
bodnomb Jgbmmgdol o6B34bgdmal Labgmon.?? MBINEgdmmo omgdamos, assb(zgb
3o6b3nbgdgmb yggmoxmgmn, Moz boddabbsdmgdal 3Mm(39Ldo Bonmm s Imambmgmb ygzgmo
siomgdgmo s dodbmdMngn  bafixol obsbmon@mgds. ©agamgdol  bymdgzMnmgdedo
636909l dgdmons, aoesbomb gommgdnmgdal dgbMymagds dgbodg oMb, oyyzo dob
30Mo306  dogzd  00bbdmds, o6  930L  syzomgdmmds  aodm3abomgmdl  3g4dboemn
300069300056.2"% ogomgdal gosbomds 3gLsdg 3oGobsmgal godmagds asbbm30gmogl
Mmame (3 3oMB3bgdmal, aby MBIN6gdmmolb babgmom. doMggm dgdmbizgzedn 3gbsdg 3dnfn
mdmomme  Mis-a-vis) 3sbybobdagdgmo bogds 8s663¢bgdmoal  B0bsdg 3omEadmmadol
3M3930L0m30L, MoEasb dom dmMol  3ofMsdamo  Lobgmdgymmgdm  YAHMogHNHMdS
3yomgds; bmem 3omB3bgdgmbs s dgbadg 3oL dmMal bgmdgimnmgdal sGombgdmdal
dgdobggzedn, 3oMB3Nbgdgmo  @mgdedmbomos, dbmmme  MBIY6bgdMmol  Lobgmoo
dmombmgmb gomegdmmagdol dgnbemmgdmmdobocmgzol bosbals s6sbmeymgds. MBINbydaymo
3obybolidggdgemos 0d dMomabomgal, Moz 3oL doydmzalb ogomgdal gosbmdabsl dgbedy
300l 396Rg30d0 (culpa in eligendo).?™

Lbg-ob 371-5 8gbmal Mebobds, o 396mMbaEsb, bymdgMnmgdoEsb o6 3omwg-
dmagdol 39969800056 56 353m3nbsmgmdl, Hmd Imzamgd doMamsm Mbos dgebyymmb gom-
©9dmmgds, 35306 b gomEgdnmgds dgodmgds JgobGmmmb 39Lsdg 3063s(3.2" ovyMoomm
m]&M0bsdn 39bodg 30MgdlL, MMImgddyz bmM(30gmegds gommadymgdal dgbEmemadol
©gmga0Mgds, brddgdbEymmgdmgdlb MBmmgdgb. LL3-0L 396-g Fnbmol Msbsbdow, dmgamyd
Loggootn  39bmbogfn Bamdmdoaqgbmol o6 03 3ofmms dmgdgegdobsmgal, Gmdgmoms s
0y9693L Lagnmemo gomeadmgdol dgbobEmmgdma, obymogg Imnmmdoon 1bos sgmb
3obybo, Mmammoms boggomoto dMsmgymn dmgdgogdol @Mmb. dmgomabsmgal  3o-
Lybobdggdmmdol ©s30LMgdal bogydggmos dobo dMomon, MmIgmoai godmabs@gds gom-
©qd9mgdolb 3g3LOmadgm 3oGms dgmhgzabol bszdsmobo babrobgommgdabs ©s domdy
Lomabam dgmgamymmgmdol gobmbmsngmgdmmdoo.

bbg-ob 711-g Il 3gbemal Mobobow, ©o35mgdal dgbedg domabomgal goebomdabal
639bgdmmn 3sbyybl ©g93L dbmeme 03 dMsmabomgal, Gm3gmai domdmgal o3 3oMab
dgehg3odo. sbgzg d936obzgmon 3obyybl 0g98L dgbobgal sanmal 56 3gbadg 3nfal dgmAgzsda,

212 b abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)

§662.
3 0b. 0gdsg, §664.

4 4b. Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 363.
21 9L badsmmmgdfnga GFowons RM 3ogg HmBalb badoMmommoabash dm3pnbsmgmdl. ab. Zweigert K., Kotz H.,
Introduction to Comparative Law, Volume II-The Institutions of Private Law, 2™ Revised ed., Translated from German by Weir
T., Oxford, Clarendon Press, 1987, 299.
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Am3gmbos aoobgdlb bymdg Gmmadal bogsbb,?'® sbggg J396sGmdal bgmdg Gmmadsdo
d9333900b babsodg 3obmbabdaqgdgmos ggbgfoman dgbstyg s 56 bmddgbstwg.

dmgomgl Mgamgbymo dmombmgbol BoMoagbol ggmgds o43b goj@mdMngn dgo-
LENmgdmol Jodotom. BomImIsagbemmdada NRmgds-dmgamgmdgdo  Bomdmgdmds bom-
dmeagbom 30Mb, GmImab Lobgmomss ngds gofnggds. dgbsdsdabaw, YBmogHonmdal be-
30998 gds@ 3560b0emgdnsb 3gLsdg oMo s bomdmeagbamo bmdagd@o.

bbg-ob 718-5 Bgbemal mobsbdo, 8sMB3M6gdgmb g30LEMgds  3oLybobdggdemmds
63969390l 30ge @ogomgdab gobbmE(309mgdall @MmL BoMdmdmdama basbabomgal.

bbg-0b 396-g dPbmmsb 393306d0 YbEs nmg3zsb, M3 Lbgobo dMamal gadm 3sbyy-
bobdagdmmdal 3M0b303L gdysmgds: ©sdgoMmsggdmol 3obyboldggdmmds dggdmdomMagbols
dmg3g0gdobamgal, dgbstmol 3sbyybobdggdmmds 39333900l babsdg Lddgbotials dmg-
39009d0bomzgal, 94L3gaGmMal 3sbyybobdggdmmds s3bdsmals Imddgmgdobomgal s Lbgs.
08039 Bgbo 8mddgmgdl axsmolb bymdgzemmagdsdo. Lbgabo d@omab aodm  3sbaybab-
3390mmdal 3Mnb(3030 3m43gmgdL gmod@&ne LadsMmamadn(y, dsgsmomaw, bgmdg 3G mmadal
dboMg 3omEgdmns, 395b5D@anMmb dobo 3gdszolb BogM dMmBomo Imgsmgmdgdal dgb-
Aegdobsb 39Lo87 30Mabocmgal Johmebsbabssmdngam Jdgegdom d0ygbgdammo bosbn.?”

bdoMom gomEgdmmagdol dgbEmmgds ©s3mzoEgdmmos dgbsedg oMol dogm bgem-
3936099mqdob 3mbobomol 8ndsmo Lo 3ot gomEadymadol MM dgbEmmgdsdy. Bogs-
momo, bbz-ob 397-g dqbmal 0obobdow, dmgzamyg 3sbmbabdggdgmoas gbemadobsmgals
353065(3, Bm3d dgbeymgdal Logsbo Lbgs 3oMabash Mbws dngmm ©s 396 donmm, 030
bgmdg 3O mmgdo@sb o6 bbgs gofMgdmgdomsb bbgs Mod o6 go3m30bsMmgmdl. o4 Lamdstns 3g-
Lodg oMol dMsmgme JgnbEnmgdmmdody, GmIgmai dmgzamglb o6 smegobyymgdl 36 g-
o@mA0b 60653y dgbEmmgdal gomEgdymmadobsgsb. omgo 3gLsdy 3oMol dndsmo agds
3dgbEmemagdol obgomo ©s80d6 3mmgdgmn  gs6gdmgds, MmIgmo dmaswsw 3sbmbabdagd-
mmdobogsb gobmegzabygmgdal bogmdzgmb 436ob, 3530b dgbEmmgdol gomeadamagds
dgbEmemagdolb dgmdmgdemmdol baggmdzmoom dmgsemgl sma ©agzobimgds.

V. bobgm3g369mgdm Mabzob 3Gmdmgds 3omegdnmagdom badsmmsmdn

bobgmdg 3O mmgdm Fabgolb god@mmn, 3abybobdaqgdmmdal asbbodmagmal mgembab-
obom, 30bbs 3mogdym 860d369mmmdal 0dgbl gomogdemadaom Ladsmmaman. bnbsdwgdamyg

mo30 gdmgbgds dgbEmmgdol dgmdmadmmdabs s d93b3gomn 3omademgdal dgnbEyymgd-
mmdob Hobgb bobgmdg3@mmgdm badsmmsmdn s Jobmsb s 393306509 3MHMbmgdsadn3ob.

1. 33mEgdmgdab gybemymgdmmdab Mab 3ab 35656amgdabl Ls 30mba
bgem3dq3 33609 dbsMmgns dmeab

Lobgedg3Emmgdm gomEgdnmagdol dgbEnmgdmmdal Gob o, HmamE(y bgbo, dmgs-
ol 3bamgbos, Lobsd ngo o6 gomozobyymeyds 30Mzgmomn gomgdnemadabogsb bodmoom
dgbEmemgdol  Logdzgmdyg. 93 dgdombggzedo zomegdamo  3oGob  ,3sLmbabdggdermmdal
3ob3Bod0 gobabodrgmgds ndgbow 56 dabo J(3930m, M350 03 bggHmma, bansbsg Ima-

2% 0k, bbg-ob (bogoBmggmmlb LeBmgomadm gmegdLo, bogsmggmmb 3oGmsedgb@ob magagosma@o asdmzgds,
»16998560°, Lo 356MbILgdmmm 8@ gds, 31, 1997) 766-4 Il dqbema.
217

ob. 0gd39, 997-9 3gbeo.
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«218

©0boMgmdL  3omEgdamgdal dgbMymadol Bggmgmbade. mbos 30h39036mb oy oMo
35mEad9mgdol dgbEmgdall 83566 3mmgdgmo gsMgdmagds dmgsemol 3sbyybobdggdemmdal
Lygemb, dgndmagds  ©oanbpgl dbmmme  bgmdg3Emagdol  daobssMbobs s  0dab
boggydggmby, Mo(s Absggdl ggomomambogmnmown §69dmwoc dg0sebbagdemman.?"

3obbalbdggdmmdal gobsbomgds Mobzol LygMmgdals Bobgogom, G 0dds Mbws, o6
Da39mgdgmymxalb bydogd@ o gmgdgb@ob — dMsmgnmmdal — gomgomabbobgdsl. dbsmnl
dMomgymmds anbogds 0dolb dobgogom, oy Medegbow 3sbybobdggdgmos dmgomyg dobn
0obgolb bygmmdo sm8m(39693mmo ©edM M gdal BomImMAmbabamgal. s3Gngs, bogymsmo
0b3ob bygOmbsmgalb 3sbyybobdggdmmds godmoafnzbgds, 306000056 dmddggdl dMsmgnmao
3obyboldggdemmdbols 3M0b(3030.

o9 addyoEggmal  gfmegMmo  3omEgdmmgds  dynazgmobsmgol  Lagmbeals
a505(3985s (Schickschuld), 35306 30mEadmmadolb dgbEmmagdol Hobgo 3Ggo@mmdg Ibmmmmo
Jmbgdal aos(3930L 3mIgbBomseb gomsonbs(33mgdl, 3sbsdwmy 3o ombodbyma Mabzol do-
GoMgdmo dImgamyg a393m0bgds, Moz 0dsb 60dbagl, Mm3, oy Jmbgds 3ynggmobsmgal
3500539353007 09390, 35dyomzggmb oo dmgmbmggds 3omEgdmgdal dgbEmmgdals

30093 9o diEgmmds, dogbgoogs 0dabs, MM  gomeEgdnmgdomn  YOHN0gHNMES
3gbemmgdoo o6 Jg3bysms.”? 53 d98mbggzedo dmgamg msg0bRmEgds FomEgdnmgdal

JdgbEmemgdol  3oMggmaomo  dmgamgmdobagsb. ngogg Bgbo 3mddggdlb nbmngomsmuma
60360 a5bLbobdgMmn Bogmal goboanmgdol d93mbggze90.2" gomegdmmgdal gb-
mgdal Gabgolb gomymagomn dgogan Imgsmobsmgol 0d0c 3mmnbrgds, Gm3 ngo 3omEydamons,
3589400039 @odHNbML bogmbmab bobgmdg3@mmgdm ggabo.

boFgms gmebbdgdom, 3ommgdamgdal dgnbemadmmdol Mobgo dgbedmgdgmos
bgmdg 3O mmgdol gMm-gFm Imbobomglb ©og30LGHML, 0ol dabgozom, o, 30bs6Igbm-
Bommdobs s badsmmnENsbmdal gomgsmabbnbgdom, ,bgmdg36mgdol Hmdge Imbsboemgl
593L Fgnbemmgdemmdol as8mdB3930 aoMg3madol ms300086 d(30mmgdolb Jgbodmgdmmds.“?2
000  modgMe@Mado  a3s3M(39mgdnmoa 3mboznol ®sbsbds, Labgmdg 3P madm
0bgo b o930LMML Fbomgl, Gm3gmbss 3g@ o dgyndmoas, Babsbbem gsbbabmzMmlb dabo
Bodm3mdal Jgbadmgdmmds, 96 mog0006 sozomml 0g0.22 Jgbemyymgdal dgudmgdmmdabsl
obgob Lagombo bos gosbywmglb 0dal dabgmgzom, o GmIgm dbsmglb 3jmbos 0d
35693mgdals 3MbGMmEal Mbatn, Gods3 dgbMymadol dgndmgdmmds gobsdommds; Mo dgg-
bgds dgmeg 30 geandl, o Gmdge dbadgl dggdemm Mabzol Babsbbam gomzamabbabgds,
Mbs  0mggel, ®m3 IgbEmemgdol  Igudmgdmmdal  30Mmdgddn gl 3ModgMomdo o6
353m0yYqbgds, Momasb dgmdmgdmmdol godmdbzgzn dgadmgds aymb Bbmmme abgmo go-
98m7ds, BM3mol BamImdmdol 8bgoggmmdsadn Bomgds bymdg M mmgdol ogdolb 58 e3dg
Ibogosmgol 006536 39dmgdgmos.??4 bsal, Gmdgmbss 399dmgdmmdal BoGdmddmdo

M8 39mga@obe 8., Lydagd@amo org mdagd@ao LobgmdggGamadm 3sbambobdagdmmds? Laapdamgm 3GHgdammo
,LgFam xm@dgbady — 70, ., 1996, 160.

2 19830@. Stoll H., in: Kommentar zum Einheitlichen UN-Kaufrecht, 2, Aufl., Miinchen 1995, v. Caemmerer E., Schlechtriem P.
(Hrsg.) Art.79 Rdnr.7; Keil A., Die Haftungsbefreiung des Schulners im UN-Krankfurt am Main 1993, S.105 ff.,
Bomomgdgmos: 3gmagamobm 3., bydogd@ndo o9 mdogd@uo bobgmdg Gnmgdm 3sbnbabdggdmmds? Lsomdamagm
3609dmma ,byfam gmmdgbadg — 70%, 3., 1996, 162.

220 0, abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§362.

21 k. Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 410.

2 Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,
2006, 406.

223 0b. 0gsg, 345.

24 0, 0d39, 345.
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356g3mgdal go3mbGEMMmgdal Ladomgds 843, 930LMds 303 80bo Mez3086 d(30mgdals
39mEadgmgds. LEmMgo 90badbmma 4360b 3obogzol Mobzol s30b&mgdal bagmdzgmb.

23M0go@, dboMmgqgdds YOm0 gENdgmebbdgdoo  dgbodmgdgmos  gs0mzamabbobmb
Lobgedg 3O mmgdm Mabzob 396mbabgsb goblbbzozqdmmo gobsbomgds.

2. 505586 d3magnma gbAnmgdab dg9dmadmmdab Mab 3ol 3GMdmg3ds

363dMdmaemn dgbEmmgdol dgndmgdmmdals Gabzob 3Gmdmads gsbbs jnmmgdama
360d369mmdobos Ladmgsmadmbodsmmmgdmogo 3obybolbdggdmmdal gobbsdmazMobasmgab. o3
ogombsdMobom b @oEanbogl, oy Mo sGgz0fmmzgsl adgbl Logmbemal dgdmbggzoma
om330bs o goboaymMgdal Mabgo Lobgmdgimmgdm 3obybobdggdemmdsbmsb dndom-
oqdoo.
bngEanb 369008mMal  gobzomammadol bLygGmdn goobzmedwg dobo dgdmbggzoma
o330 8 goboaM®gdal Mabgo dmgzamal dbamgbss. gbbd-ob 7:112 gbmmolb msbsbdac,
JgbEmegdobosb  ©oge3damgdnmo  botgagdo g30bMgds  gomEadymgdol  dgdLHmadgem
dbomgl. ,39bEMmadol Logbol GEMObLIMMEGMgds, Fmso Mbbob gosmazbzgs, ab ol
B3935 dmzgomol gomEadamadems bLgMmmb as6931m036935“%C. 01y GEGEBLIMGE0M9dAL
36m (3930 dg3mbgg3000 SMY3gds a35MM36mn badbom gobLodbrgEMma bogon, 3530b Jm-
3oy 33Lyybobdagdgmn 0gbgds 3MgEo@mEal 60653y asbsmammgdamma Ladmbemal g330309-
™9b@F0 ofMgdmmgdal gzo6m3byymo bagmom dg(33mady. Imgamoal JogH asbspangdmmao
Logmbemalb sbmoo dg(33ms bmM(309m©gds 0bgs 3omademgdal dgbemmgdal Gofmamgddo
s babgmdg3emgdm gEmoghomds dgmEso dmmbmazbol nxmgdgdol LsdsMomgdmng
6990330 o6 GFMobbyrm@mInmEgds. o9y dmgamal Mobzom onmyds nbmogoysmyta bogma,
3530b g39dbgds gomEgdnmgdals sMedMomgmmo sMmggge dgbMmgdal dgndmgdmmdals
Loboor. ods@gdomn JgbMymgdal Immbmgbol M@mgds godmGoibymos, GMowasb dgb-
Amgdob Logobo Md0gd@Mor s sMLYdMAL.* 3MmgoBmmMo NBmgdsdmbomoas, d0ds-
omb bgm3g36mmgdowsb asbgmol dgmmora dmmbmgbol Megmgdsl,?” Gob boggmdggemdys
3ol dEMMbrgds gobbm309mgdmmo dgbemmagds Bogmol goszgdnmo bagsby@al Loboo.
369008 ™m0l 0doMo sdasmo bosbn s6sbmon@gdel o6 ©o99398gdoMgds, 30650056 o6
000bgd93L  Bosbal sbsBreMgdol dmmbmzbol dgdwmgan  Syyz0mgdgmo  Bobsdnmmdgdo:
30bgdmdMog0 3933060 dmzamab J3gmgdsbs s Basblb dmMab (3gdmbgggncmmdad gobsdommds
bogmol om33s) @s 3mgamol dMamo bogmal gsbswanmagdada.

23M0g00, 09 3gbEnmgdol sGedMomanmn dgndmgdmmdol dgmgasm 3Mgn@m@m3s

a0bo(3os b0sbn, 35306 dmzgomyg ®930LYPMEds Bmamey dgbemgdol 3omEgdmmyg-
d0bogob, 0by Dosbol 8bobMINFgdol Imgomgmdobogsb. 83wgbse, dgbEmmgdals sModMo-

mggmo  dgdmgdmmdol  ©@mmL  Bamdmdmdommo  Dosbol Mabgo  3Mgo@mEL  g30bMgdes.
3M08Msmgemn dmgamolb Bosbol 8bsbMan®mgdalb gommgdnmgdabegsb gobmogobygmgdabols
B0sbolb gomymgnmo dgogagdo sbggg SMsdGsmgnmo 3MgEo@mMalb dodsMo ©agds, M3,
3900mboboobogmgdals 3b3030L mzombsdMHobom, gondsmommgdgmoas. JoGmamos, bgem-
393609magdol 3mbobamggdds dgadmgds gs0mzgemabbobmb dgbemagdol dgmdemgdemmdals
Boc3m3mdal Mob3ob 3obmbabasb asbbbzeggdmmo gosbobamgds, Jogcod badsMmmnsbmdal
3mDbo(3000006 godsmmnmadagmn 0dbgdms, IgbEmmgdal sMedMomgmmo  Jgudmgdemmdals

» Lando O. Beale H., Principles of Furopean Contract Law, part I and II, Kluwer Law International, The
Hague/London/Boston, 2000, 357.
20 6k, bbg-ob (bogsBmggmmb LeBmgomadm gmegdbo, bogsomggmmb 3oGmsedgb@ob magagosma@o asBmzgds,
»6998560", Lo 356MbIgdrmm ©Bs@gds, 31, 1997) 405-4 11 () Igbemo.
27

0b. 0gzg, 352-9 | 3qbema.
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dgegase Bamdmdmdomn bosbn Ld3obmMbB3Egdmm ©Mbybg MobsdMo asbsbomgdymaym
36090&mObg 3 o dmzamgby, Hmamtg bgmdgzdmgdal M 0obsdMow sMsdMmamgmem
3bocgdg. 930 dgbadmgdgmon 0dbgdmms goMonmgdema badmgomadm d6mbiol d30Mmdgddn
by 393 gdalb 3mbsbomggdal 0b@gMgbms doemsablbolb @bEONB3gmymeys.

3. 393b35006Mn 33 Egdnmgdab dgbAmmgdal Mabzn s daba badsMamgdMmago
d9939d0

»39gdMmgdol dgnbEmmgdmmdab babgmdgzdmmadm Gab 3l (Leistungsgefahr) «3o-
0b3oMEgds d93b390M0 gomEadymgdolb dgnbEnmgdmmdal Mobgo (Preisgefahr). Labszgmm
39mgdnmgdal dgbBmadol Hobzol aobbodrmgmabmgol ¢bos oanbogl, o Medwgbsw
0bo®Rbgdl dmgamyg d93bzgMa dgbEmmagdal Immbmzgbol gmgdsl, 35d0b, MHmmgbsi ogn

356m530bBmgdnmos boGnMom dgbAmgdal JoMggmaon 30Q)Q36‘3Q)360b0606.“228
39mEgdnmgdol  IgbEmmgdal  Jgudmgdemmdol  306mdgddn  IgbEmmgdal  goem-

©90mgdnbogsb dmgaomol gsbmogznbyymads 0dsgzEMmmyymon gsdmma(3bogh sMsdMamgmmo
369008 ™m0l 30ge Labszgmm JgbEmmgdol gobbmm30gmadol gomogdemgdsl. d96gdocmn
bodamormal bgmmob Bsm8mdsaqgbmgda dbstgoms mMmmngmmbebszgmm dgbmmmadol dmgos-
mgmdgdl gobobomegbgb MHmogMmmEsdmnEgdymow. dgbedsdobs, geom-gHoma dbsmab
3096 35mEgdnmgdal IgnbEnmgdmmds gs6s30mmdgdws dgmmg dbamab gsbmegabygmgdsl
393b39060 35LGHnmgdobask. 7

mMIbEog  bgmdggenmgdsdo  3omEadmmgdol  oMm3gg30bal  dgdbggomn  gom-
©90nmgdolb dgbEnmgdolb bsgombl sGgammomgdl bLg-ob 406-g dnbeon, Hmdmol Mmobsbds,
o) mMIbG0g bgmdg3Emmgdsdo dmgamgl mamgds o43b, oo mdzslb dobmgal s obmgdame
39mgdMmgdsdy, bmmm aofMgdmagds, Gm3gmog 3oL odmggl 830L NRmgdslb, go3mbggmmos
369008 ™m0l dMsmom, 3530b ngo 0bs@hybgdl Ladsbybm dgbeymadol domgdals MRmgdsb.
036050, 35mEgdnmgdol  dMsmgmo  dgubemadmmds  IbmmmE  3MgEoGMEML  soo-
30bnRmadl dgbEmmgdol gomadanmgdabogsb, Mmdgmai 0bsmRnbgdl 3dbggomn ©s33s-
ymgxzomadob mxmgdsb. 8dob LadoMobdoMme 3Hgoo&mmol 8ogm Bgbemmagdol owgdals
oym3b698s o6 oMol dmgamals dgbMmmadol 8mgamgmdobagseb asbmagabagmgdol bogmd-
3900, 306500006 3Mgo@&mMal JogH 35000b gosznmgds, blz-0b obgogom, gommgdmagdals
OMM39390 o6 aobobomgds. ,dgbEmmgdol Bomgds-sM3omgds 3Mgo@mmal MBmgdcngo
LBGOEMS.“?0 53sbnob, mgemmg oF MogobyBmgds Jgbemmadol FomEgdnmgdobash 0d
dgdmbggzedn, o9y Ladsbyybm JgbEmmgdal Logndzgmn 3MgoGmMolb dogf oymzgbgdal
36m39b30 Boh3m0dge. %!

o0q) 3OgEoGmmol dogH gowol gosamgdol ML bomdmdmdamo dgb&mmgdal
dgydmgdmmdol 30domor Imgomy  sMdMamgnmos, 35306 3oob gosdzamgdgm  3Mg-
0@mAL g30bMgds LobgmdgaMnmgdm Gobol goobrnl gomEgdymagds, bmmm Lobs3gemm
ob 396 800mgdlb gbEmagdsl Imgomabogsb, Moz 0dsb 6036s3L, MM Lobs(zgmm goem-
©3899mgd0b dgnbEnmgdmmdalb Mab o dMsmgnmo 3Mgodmmab dbamgbss.

228 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 409.

2% k. Zimmermann R., The Law of Obligations - Roman Foundations of the Civilian Tradition, Breach of Contract, Chapter 25,
Clarendon, Oxford University Press, 1996, 803.

P68 @00 m., bmady 3., 6060dg 0., Jgbagmos ., byzaFosbo x., bageGmzgmmb LsBmgemsdm jmegdbolb jm8g6-
&d60, Bogba lll, 3omEgdymgdoma bads@mamo, Dmaswn bsbaemon, md., 2001, 448.

P ok, bbg-ob (bogoBmggmmb LeBmgomadm gmegdLo, bogsomggmmb 3oGmsedgb@ob magagosma@o asdmzgds,
»16998560°, Lo 35bMbILgdmm 8@ gds, 31, 1997) 406-4 Il Bqbema.
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dgdbzgmn 39madamgdol dgbemmadol Lagzombl asbbodmgmegh abs-ob 326-g |
3oMogmogo, MmImal mobsobdsw, dgbEmmagdol dgndmadmmdal bLogydgmoo dmgseal
30639mo0  33mEgdnmadabsgsb asbmagobnymgdal dgdmbggzedn, 3Ggo@mML  gabob
2500b0l dmgomgmds oo ©og30LM985.22 3Mgo@mEol 393b390M0 JgbGHmmgdals gomos-
dmgdabogsb gobmagobyygmgdoo MgomuMon bmMzngmmgds bgmdgzMnmgdowsb asbgmab
dgmMo@o dmmnbmzbol ygmgds.

03M0g50, dgbOmadol dgndmgdmmdol 30mHmdgdda mMagg dbofMyg magobyygmmgds
MO0 gONLabS(33mM gomEgdmgdgdabegsb, aomws 08 dgdmbgggzabs, Mmogba 3Mgo@mmL
6o doggdmgals dgbemmagdol dgndmgdmmdal 30dmdbzgzn gomgdmgdal Bamdmdmdadn sb
3gbEmegdol dgndmgdmmdal Logyydggmo — ©e3adM3mmgdgmo aofMgdmagds 3Mgoo@mmal
3096 30000 ass(30mgdob 3gMomedo Bocdmadgs.*

bogomms LL3-do aob3@3o3gb bm@mds, MmIgmoa asbbodmgmesglh dgbMmmagdal
3gdmadmmdal  badsmomgdmos dgwgal dg3bzgMo  3omEadymagdol  dgbEmmgdsbomab
dndongdoon.

VI. 356 99ma d@smabl badsmoamgdmngo 3589amMas @ 3sbybabdagdmmdalb
356560mgdal Bgbn

bobgedg 3O mmgdm gomEgdnmgdol oMmgg30L dgogasm edmgsma Dasbo dgbod-
m9dgmos gMomEOmms agmb MHmamm dmgamol, oby 0o390 3MgEoGmMal dfMsmgmmo
48900980b dgga0. o3 353mbgg3zeda babgdgs JgMgmmo dGsmal badsmmmgdfngo 398 gamMay,
mEgbsg dMsmgnm oMmms 3sbmbnbdagdmmdolb bszomba gobbsgnmmgdam 360336gmmdsls
ndgbb.

3Mgo@mEnlb dMsmanmo Jdgegdol yzgmady mgombohobm dsgsmomos dgdmbggges,

mEgLy 3M9EoGMMa 3oMEsdnt dgndmadgmb brol 3omEgdnmgdol dgbGmmgdsl. ond(ze
dobo  d@Mommn  dgadmgds  asdmabs@mb  abgmn dmgdgegdomsi, MmIgmai 3G 3Megdl

3gbEmemgdol gobbmz0gmgdsb.

9bL3-0b 9:504 Fgbmol Mbsb3s®, FomEydnmgdol sdGM3g30 bty o6 ofals 3o-
Lybobdggdgmo sdasmn Dosbobomgzal ndwgbow, Medmgboma(y oboMmamadymads bsgymsmo
48909800 bgema dgnbym gomogdmmgdol oMMzl 96 dobo Ladsmomgdmogo dgmgagdol
Bo3mMAmbal. abs-0b 254-g 3oMogMogn sMgammomgdl 3obnbabdggdmmdal bsgzombl dg3-
b3gM0 dMamal sMbgdmdobab: 09y sDoMomgdnmoal dMomgnmds Jdgwmgdsed bgmo dgunbym
B0560b Bom3mM3mdsl, 835306 MmamE(3 9bsDMONM9dal 3omEgdamgds, aby sbebsbdmonmgdgma
B0sbol mEgbmds odmznadygmos bLogdob Rod@MIMng aocgdmgdqddy, obgzg 0dsdy,
1398 gbbomao o9 GmM3gema dbomals dGsmamss Dasbo gs8mbggememo.

09 dbsGsmgdnmlb 3omEgdnmgdol oMmgg30L oMymaunmo dgogagdol dgd(s0-
960b 56 s3megbzMab dgbodmgdmmds 593L s dMamgnmaoa dmJdgomdom gb 3omEgdnmgds
o6 LEEEgds, 35306, gbL3-0b 9:505 | Bmbmol Mobobdo, 3omEgdnmgdalb sdGmmggzn by
m030bRmEgds sdEastn Dosbobomzal 3sbabobdggdmmdobsgsb 03 mEgbmdbom, God-

960053 EdbsGSmgdnmb gmbogMymo 3mddgmgdol bagmdzgmdy dggdemm dgg93(3069d0bo

PoBommaonmo BogamBss 20D0sgdamo s8gFogmm bods@mamdn, oo gommgdamgdol 3ggbEHnmadmmds
Lobamoads@ogn®m bgmdgi@umgdgdda sdombymgdl dgmeg 8bomab 3gdbggmen gomegdamgdol dgbEmmadals
35003mbyyemmdasl, ob. Burton S.J., Contract Law: Selected Source Materials, Restatement of Law, West Publishing Co., St.
Paul, Minn., 1995, 228.

23 0, abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§326 11.
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ngo. o3 dgdmbzgzedo dMsmo dbatob dogm bosbob dgbod(znMgdmow Lamsebsm mmbab-
dngdgdal gobybm@zngmadmmdom  aodmabs@gds. ,3bsMol gomeEgdnmgds —  3gmamam-
Bogemo dmddggdno 3go3(30Mmb bymdg3Mmgdol 3mbEMa3gb@nlb BngMm gom©gdmmagdal
OMM39300  333mbB3gmma  bosbol  mEgbmds,  3gomambobmabog@mgdol  3M0bz030bs o
amobbdog@gdol gomgdnmgdol asdmbo@mgdes.“ 9:505 Fubmol FobsoMbowsb 3o
30bgds, Hm3 3gmamboboobogfMgdol 3M0bz030bs s anmabbdogmgdol gommgdymagdals
OMM3g3d, dMdmgmmo  ©aMm3g30b  Bbasgbom, sabsbgds  dbatob  Lobgmmdgmmgdm
3obmbobdggdmmdedy s Dosbal sbsD@INEgdol Immbmgbol MRmgdol sMLgdmMdsL asb-
LodmgMagh. abaMmamgdaem dbomgh gbnggds 08 boMxgdal obsD@InEadol dmambmzbal
MRmgds, MmImgdo(s 3omgdnm 0dbs Bosbal dgd 306930l 3(30gemmdabab.

369008mM0l dMomo 3omEgdamgdol dgnbEmmgdmmdsdo 360d36gmmasb dgass-
mgbal obgbl dobo BbMowsb FgmEowmn dmmbmabol Wxmadgdol asdmygbgdal dgbod-
mgdmmdody. ,3gm0mboboobogMgdobs o LadsMmmnsbmdal 30630300056 a58mBnbsMy,
369008mAL  3omEgdnmgdal sMmggzobsl gdmymgds LodsMmmgdMogn ©o330L Lodqs-
™96930L  40dmyg6930L  MRmadsdmbomgds.“**  Fsgomomow, gLL3-ob 8:101 11 bl
365630, 3MgEoGMM0 3m3mgdamos badsMmmmgdfngn ©d(330L Lodmemgdgdal 4o8mygbgdals
Jgbadmgdmmdab n3gbo, Me8gbsws(z begmmomn Jdgmgdom bgmoa dgnbym 3ommadamgdals

3gbEMmadmmdab. o9 3Mg0@mEalb dogM gomEgdmmgdaolb eMmggz0m gs8mb3gmmo
Bosbo bsBommdmog dmzomalb 4850090l dgmgan(zss, 3830b 3Mgo@mma badsMomgdagzan

©5(330L L3O gdgdL LEMmaw 396 30dmaygbgdl, 03 dg8mbzgznbogsb asbbbzeggdom, Gm-
gLz Jgnbenmgdmmdaobomgol  dbmemme  dmgomgs  3obyybobdagdgmon. oy bgm-
39309madolb geom-gmomn 3bsab gongmombomgdgem dMamb M3nMnbdoMogds 3mbEMmadgb@nb
393b3gM0 356DMobo dMaemn, 85306 8 4939650 369mb BoMmBmgdmds basbalb LEMmo MmEgbmdom
560bmoMmgdals gompgdammgds. 2’

3omEgdnmgdalb oMmgg3edn d53bzgMo dMamal sMLgdmMdabol asbobsdmgmgds
ooomgamo dbaMob dMsmammmdal bggomomo Bomo odpgsmo bosbob Bomdmdmdsdn o
3obmbobdggdmmds go6obadmzMgds Bosbal mEgbmdsdn dsmn Bommmdmago dImbsbamgmdals
dobgzom. dgMgmmo  dMsmolb  oMbgdmdabsol  edmasto  basbal  LEMmo  mEgbmdom
0b0DMonFgdol  3omEgdamgds @og30bMmgds  oMs  bsbob 808Yqbgdgmb, oMedgr  Babo
3obmbobdggdmmds 3300985 03 bobomdn, Moms obIMOmgdmmds bgma dgnbym bosbals
Boc3mMm3mdal o Dsbob 393 (3069099mn mEgbmds ©8930LMds sDoMomgdmem dbamgl.

0dM0a0, 0 ©sdmasto  basbo  bgmdgymmadol  dmbsbomgms  gMomdmogo
dGomgmmo Jdggdolb dgmgans, 85306 3sLbabdagdmmds mMogg dbsmgdy gosbsbommgds
3Aomgnmmdob batobbol gomgemabbobgdom.?®

o9 bosbob  Bom3mdmdal  ghmogmon dodgbo  odsMomgdamal  dMsmgaemo
dmddgmagdes, 85306  3mMBGMa3gb@nlb  Lodmdomogm  3abybabdagdemmdal  Lsgombo ol
BabMngoEsb nblbgds.

3% Lando 0., Beale H., Principles of European Contract Law, part [ and II, Kluwer Law International, The

Hague/London/Boston, 2000, 115.

s 0d39, 360.

%% 0d3g, 361.

37 Larenz K., Canaris C.W., Lehrbuch, §31 I e, Grunsky W. in Miinchener Kommentar to §254, no. 7. OLG, Munich, 23 Feb.
1990, NJW-RR 1990, 828 at 829 (all the damages on the injured party when the injurer was grossly negligent); Heinrichs H. in
Palandt O. to §254, no.51, domomgdamas: Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust
Enrichment, Oxford University Press, New York, 2006, 411.

8 ob. dobGm@os m., dmadg 3., bobadg 0., B9bagmos ., bgnMosbo x., bodeGmggmml Ladmgomodm jmogdlol
3M8396@ M0, Bogbo lll, 3omadamadoma baBsmsoma, bmaswa bsBomo, 3., 2001, 482-3.
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VIl. 365emab 3603369mmds bgm3dg369mgdanesb 3sbgmab bLadsmmgdmag
90330

Bobodmgdomyg magdo aobbamymoas dMomol 360d3bgmmds  gomogdmmgdol @o-
03930L 9Mbgdomo gobbadmzMmabamzgal, Imbommebgmo Dasbal s6sbmonEgdal mEgbmdals

5039b0bsm3z0l, sbg3g gosbomadgdamoas dFomolb gogmgbs bgmdgiEmmgdowsb asbzmal
MRmgdobs s 398639060 3omEgdnmgdal JgbEmmgdaobsgsb gobmsgabagmadady.

1. 363mab 360d369mmds 3omEgdymgdab sMmmgzgzalb sGLgdnmse

336L>dM3Mmabongal s Imgamab dGdmgnmmdab 333m9b6s bgmdg3Gmgdaosb
33bgmab ngmgdab 636A3MIMdDg

®0mddol  yzgmos Lodsmmmgdmogo bob@gds bgmdgzMmgdosb gobgmal Bobs-
306mdon 5MLgdom JgMbENMBmmol o(3bogdLb.?? sGLgdomns JgnbBHmmgdmmds, G-
dgmo(g LgBomdYEMdalb gobbabdrgMym EmMbgl 5Bl s 360d36gmmzbaw bgmymals 36 g-
o@m@ob  Imbommebgem  Lobgmdg3onmgdm  ab@gMgbb. LL3-do  o@bLgdomo  dgubern-
mgdmmdol 3mb(39gx 0oL Mbgdmdady 300b0dbgdl 405-g Il (5) 3mbemal gm@Inmomgds:
boerdgghaemgdady gofo @Mdzgdgeos, o FAERISYMISL @IGm3gze Pdbadzbymme.
03gbowa(3 JoMmommo 3mwgdbo 360d369mmzebo @oMmm3g30L dgxsbgdal sMogomst mdagd-
&t 3obdGodL of 306538 30(390L, sMbgdoma JgubEmgdemmdol 3mb(39g8(300 domnsbsw
dggobgdomn @ s8LEMIJEI™  39BgamMos Bamdmazoagds. aqgMdsbae  LodsGmamadn
bgmdg 3O mmgdosb asbgmes 858 gdoma dgbBmmadobomgal gowol ©abglbgdal gomgdy
od390mom  (3boeads, LEmMg odgeb asdmdEnbomgmdl ©abzgbs, Gmd sMbgdomas
6930b30gFn LabgEdg 3B MYMgdm EIMM3g3d, MMIgemn(3 838G dnmo 3oal 3obdsgmmdado o6
LEmEEgds. bymdg3Emmgdoesb aobzmabasmagnlb sMbgdoma ecMgg30L sELdMENL mmbmgbs
bmmme 65 3m0sb dgbHnmgdobmeb dodstomgdom oMol powagbomon.?

gbL3  gobLadmgMagh oMmbgdomn  JgubEmmgdmmdals Lsd dgdmbggzel, FgMdme,
39mEgo¢mgdob @sMmggzs sMbgdomoas my:

s) bgmdg3Mymgdob 335360 LodyLbEom JgbEnmgds dbomgms dgmebbdgdmma Jocmmds
0ym;

3) 3gnbEnmgdmmdolb dgogasm dbsmg LEMmos FoMasgb dmbormmmbgm Labge-
dg309madm 06 gegbl gomogdnmgdombadsmmmgdfng MomngMmmmdadn, astos 0d 3g3-
obgggobs, Mmegbs 3gmeg dbomg o6 omzgomabbobgdos ©s oM dggdmm asgmzsmab-
B0bgdanbs ommzg30L dmbammebgmoa Ladsmmmgdfngn dgogan;

a) 39mEgdnmgdal eMmggze dbomal aobdMmsbo ImJdgqdol dgogans, Mol asdm(s
3690G™E0 396 0899HRBbMs dmzgamolb badmdagmmm dgbEmmemadsb.

dMamolb 3o@gammos bgdmhAsdmmgmom mommgme dgdmbggzeda gobbsgmomgdaem
360d369mmdab  adgblb, Mo oMbgdomn  ©oMmggzolb  Labggdolb (3om-(30m3g  Sbomabab
(30095l 35bs30MHMbgdL:

3) dobmoemgdols 8503600 dgbododnbmds goemwmgdoemgdols dobssmlborsb. onfoomm

Md@Mnbodo ©833300Mgdmn dgbgmmgdom, bgmadgzMmgdowsb aobgmol ngmgdsl o6

2 5@bgdomo JgqbEmmgdemmdab badsFomgdago jo@gamos gobbsggmmgdom smasfgdamos sbammadgfogmmo

LodsMmeab bob®gdsda — Substantial Failure in Treitel G.H., The Law of Contract, 9™ ed., Sweet and Maxwell, London,
1995, 686-693.

0 0k, abg-ob (German Civil Code - Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH, Saarbriicken, 2005)
§323 V.
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o3mdbgdL 3omEadmmgdalb 1360d3bgmm oMmm3q3s, Mo3 sbgzg 3963@ 30s bo3obmbawgd-
mm ©mbgb9.%" 3omEgdmgdol oG®3g30L sALgdommds ©sdmnEadMmos st FbmEme
3M3930L bobosmob LgBombammdsbs s o 3860d36gmmdady, 9Msdgm 0dsdg, o
o3gbom av)393d069L dbamggdds bgmdgPmagds 330360 LodNLGNm FgbEMmgdsl. o3
dgdmbzg3odn, dMsomobs s oMmmgg30L baboosmal doybgoagew, Bdbogds sMbgdomn dgnb-
Bmgdmmds, Moz B gdsdmboma dbsmabomgolb bymdobobgomadlb beab bymdgmnmgdoosb
a5bgmob dgmEemo Fmmbmzgbals Ngmgdol gobbmM(309mgdsl. 3ommgdamgdal d3o(360 dgb-
mgdol Bmmbmgbs dgadmads Bamdmawanbogl Mmam (3 8bstmgms dgmebbdgdom Babsbbse
o3 960, abg bgmdgz@nmgdol bagnmabbdgg 3oMmdab. (3omzgnm dgdmbzgzgddo 33360
3gbEmegdol Immbmgbsls mgno 396mba sbgLgdl. dsgsmomswm, bogmbmoal babyo@mdalb ML
30Bm©gd0L sgomobs s Gmab Bl szge Fbsmgb 303G dmgmbmggds.?*

3)  zorrwgdamergdol  dgmbEmemgdemmdol  bsdstmoergdmngo  dowgagdol  boddody.
3606303980 3M@3930L sMbLgdomsw LabgmEadobamgal sbgsmadl 1bgzb bgmdg3Emmgdals
3boMolb dFombs s dgmbEmmadmmdalb bodsmmgdfngo dgmgagdol Loddndgb. oy dgb-
emgds 360d369mmaba bymymal 3batal babgmdg3Gvmgdm ab@gegbl, 35306 oMmgg3s
36bgdomae gobabamgds 03 dg3mbzgzol gomms, o9 dmzgamyg o6 nmgemobbnbgdms s oM
dggdmm  30gm3omabbobgdabs  @oMmmgzgzol  dmbammebgmo  LadsMmmmgdfogo  dgmgagdo.
dmgomol d@smgnmmdol gobbodmgmabomgol bos ©oanboglb, sMLdymn Kod@mdMngo
35693mgd9d0b gomzgemabbobgdom, mdngd@ o 3gbodg 3oMabamgals o1y Medwgbow 0dbgdmao
oMm3930L dgmgagdo LagsMommm. 83Mogsm, dmgdnem dgdmbzgzedn dmgsemol dMaemn
3565300mdgdL sMbgdomn ommggzol sMbgdmdasb.

3) goem@ydaemgdol 306 dmsbo dymbmaemgdemmds. 0d dgdmbggzsdo(s 3o, Om@gLbag bos-
ol bobgmdgemmgdm 0b6@gegbo LEmos o6 omobgds 86 oMmm3zg3s ¢360d369mms,
3omEgdnmgdal  JgnbEmmgdmmds  dgadmgds  sMbgdoms  Rsomgommlb, o9 Bmgzamg
356bFobo dMomoo dmddgmgdos, Mol godm(z 3Mgeo@mmo 396Masslb bmdal gomogdnmgdal
dmBsgomo JgbGmmgdol Jodston.??

bobynmdab 3mbggb(309, dMsmgnmmmdbol mgambsdMobom, 3omEgdnmgdol sGbgdomn
3M3930L LdbGMgbm 3Mb(398(30sL go6s3@30(390L. 3gMdme, 25-9 3bmol mobsbdac,
s@bgdomo sMmggge 360d36gmmgbo bgmymal dbamal maggo@edn® LobgmdgGHmmgdm
3mmEnbl, 535bmsb, gomEgdymadol ©sdMmgg3ds dbatgd a(zmEs s dggdmm bzmEbms
dobo  J3gmgdob  dmbommebgmo  LodsGomagdMogo  dgogan, bobssmdwga 3dgdmbggzsdn
3M3935 3Mbgdoms o6 gsbabamgds.

dg00bb3gds sMbgdom 30mmdgddyg bstgms dogH bgm3gzemadol ogdol 98 e3dg
1bs 3obbmM(309m©gL, oms dmgzamagd gos(36mdngMmb, oy Gm3gmo 30Mmdgdolb oMm39353
dgodmgds BomBmdzel bgmdg3emmgdady Mool LodsGomagdmogo bagmdggmo bgmadgs-
amgdol 96bgdomo emm3930L Loboo. o LabgmdgzMmmgdm 3ommds sMbgdocms o6 nym
omnddygma dbatgos dogM dmmsdamszgdol 98e3dg, 85306 dobo dgmbEmmgdmmds gub-
©3396@MM oMmM3g3om o6 dggfo3bgds Imazamgl, 306500006 dob sMsdofnmsn 30Mmdab wo-
M(339e0mds  9Mbgdoor oMM3g3o of dggdemm  asbgbadmgms bgmdg3demgdol dgosb-
6395990 Jnboscbnesb godm3nbamy.

03M0go0, bgmdg3mnmgdosb gobgms, Bobynmdol 3mbggbznolb dobgwgom, w@oxd-
390mo@ (3b30gds, MmEabaz dbafMgl o6 dggdmm aogmgomalbbobgdobs, oy Medwgbow

241

ob. Lbg-ob (bogoMomggmmb Lsdmdomadm 3mogdbo, Logdomggmmlb 3oMmsdgb@olb mgaosmymo asdm3gds,
»96490560%, Lo 3obmMbIgdmm 8@ gds, 31, 1997) 405- Il (s) ybemo.

2 5b. Lando O., Beale H., Principles of European Contract Law, part I and II, Kluwer Law International, The Ha-
gue/London/Boston, 2000, 364.

6. 0d39, 365.
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3609d369mmm30b0s 3mb3MHg@& Mo 3ommdal dgbEmmagds bgmdgzemmadol dobbalb gsmzamab-
babgydoon.

bobgmdggamgdm gomegdymgdal dgnbHnmgdmmds s3dbgdl gommgdymgdal

3M39308 Md0gd@Ne  3o&gamasl, Gm3malb Lagmdzgmdy omdm3gbogds bgmdgzea-
930056 3obzmolb dgmMon dmmbmazbol ymgds, Mo dMsmgnmo sMm3gzol sMLgdmdsl

Bobodohmdow o6 dmosbgdl. 24

bgmdg 36 mmgdosb aobgmoal dmmbmgbol dmaswgbo Logndzgmoas abg-ob 323-g
3oMoaMog30, MmM3gmaz 3M90@mE0b Lobemagdmmm bomdmMamdl bgmdg@mmmgdsdy Bocab
MRmgdsl dmgomoal dog®m bLobszgmm gomEadamgdal 3gubEmmadmmdol dgdmbgggsdo.
dobgegae 030bs, HmI bgmdg3Emmgdosb gsobgms ogMomom Bobsdommdom sl
@b gdmdal 56 dmoadMgdl, abg-ob 324-5 3oMmogMognm gomgemabbnbgdeym dqdmbzgzseda
b9 3O mmgdomsb gobgms dggsbgdom 30@gamMnaDgs @eIM 3o@gdamo. 39Mdme, mMIbEN]
bgmdg3emmgdsdn dmgamal og@m o330 gomEgdmmadal (Schutzpflichten) smmgggzabsb
3690&mAEL bomdmgdmds bgmdg3@mmgdnesb gsbgmol Megmgds, o sMoambogmmmos, dab
©5(330L  3omEgdmadol  oMmgg30l dgogase dmgmbmgmb  bgmdgimumgdal  domsdo

3&™3gds. bgmdg 3Emmgdomsb gobgmol gmbog@mmmds gobobabmgmgds ndal bogndggmdy,
09 M33Egbs@ LodsGmmnsbns, 3Jmbogl LabgmdgzMymgdm YHmagMommdalb 3gab3gd@ogs

3990mbobobogMgdabs o 06@gMgbms domsblol gomzemobBobgdnm.*® bmaswno Bgbol

boggmdggmdg  bgmdggMmgdol  3boGol  dMsmgnmmds  bgmdg3mmmgdosb  asbgmab
393093 b0bodnmmdol o6 §3bal, Bog®ad gbg-ab 324-g 3oMogMogbes s LLg-ob 405-4 111(3)

Inbmdo 35638 30390 dgdmbzgzeda bgmdg3ammgdowsb gaobgmolb Mamgdol bomdm3mdal
bogmdzgmo dggobgdomam gsbabsdmagmads.

036M0a50, gbLb3-bs s babynmdal 3mbzgb(30580 3omEadamgdal sMbgdoma oM-
03930L 35bLsbMgMs onmnsbaw s8LEM G 339G gaMM0bgs oBMdbgdmmo.

Mool LadaMmomgdMmngn 39@gamMns gsbbsgmomgdama ayMoanmoa 360d369mmdals
dgmbgs, Mmamti 3mb@nbgb@mo, abyg sbgmmadgfngmma badsGmmab bobdgdsdn, ond(ze
ooomggmo bsdsmmmgdmogo LobGgds dMomol bsjombobowdo sMbgdoms asbbbgeggdmm
d0gm3sl nmgamabBobgdl:

obgmmadgMognm LodsGmmgdmog bogM(3930 ©3330MgdMMNs dMdgMEmdal M-
Lgdomoe asbbbgoeggdmmo 3mbzggyEes. 9 3MbBEbgbGN®m Lodsmmomdn Mo 3bnd-
369mmdal 0dgbl Lodmgomadmbadasmmmgdfngn 3obyybobdagdmmdal aobbodmgmals mgom-
LoBMOLom, SbammMedgFngnm badsMmomdn dMomo aobbodmgMmogh gomogdnmgdol @om-
03930L 96bgdmdasb.

obgmmodgMognm  LadsMmommgdmog bLogzMi3gdo gomEadmmgdol  oFMOdMomgmmo
3gnbEgmgdmmds o6 o39dbgdl gomEgdymgdol eMEm3g30L @oLEYMMmgdmm Fgdsc-
396mmdsb. 2 J9bododnbo, gomegdnmgdol ommaqzol oMaMbgdmdol godm asdmGosby-
05 bosbob sbsb@engdal dmmbmzgbol Mgmagds. Lobs3zmmE, 93@MIsGNMo nMNggds
bomdg3Ommgdoesb gobgmoalb bedsMomgdfngo Gggndo, Gomss JMgoGmGabasmgal
abON63gmymPomas gobbmEz0gmgdgmo dgbEAmgdol ©sdMNBgdal LsdsGmmgdMogo
06 gMgbo, bmmm dmgomobomgol doMggmomo gommgdymgdal dgbmnmagdobogseb gob-
mog0bygmgds. 33M0gs, sbammadgmojzymo bodsMmomo gommgdnmgdolb osMmgzggzol
Bobo3ommdom dMamal sMbgdmdol gobbadmgmom obabynbdngg asdmMazbogl sMedMs-

244 . Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart

Publishing, Oxford and Portland, Oregon, 388.

0k, Lbg-ob (bogs@mggmmb beBmgomadm gmegdbo, Logsfomggmmb 3oGmsedgb@ob mgaiosma@o asdmzgds,
»16998560", Lo 39bMbIgdrmm B gds, 31, 1997) 405-4 Il (3) Fgbena.

246 oy, Treitel G.H., The Law of Contract, 9 ed., Sweet and Maxwell, London, 1995, 674-666.
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mgnmo 3gnbegmgdmmdabsmgzgol bosbal s65D@om@madol 3omEgdemgdsl. 3s@nzbowgdo
Logmdgmolb  sMLgdMdobol  sMsdMomagmmo  JgbAmmgdbmmds bmemme  bgmdg36iv)-
960056 gobgmal dgmEoo dmmbmgbol Mgmgdsl smdms(39690L, bmemm bosbal sbsbms-
1M 950L 3mabmgbol Mgmgdsl Bom3mdmdl dbmmme dMmsmagemmoa dgnbEnmadrmmds, Hm-
amA (3 39mEgdnmgdol @sM@3930L 0gGoomo Bobsdommds.

306500006 3mbEB0bgb@neM LadsMmomdo dMoma gomgdnmgdol oMmmgg30L bobs-
30MmddE of ImosdMmgds, bymdgiMmgdosb gobzms dOHYbggmymagomos Mmam(s
dMdmgmmo, obg sM3dMomgmmoa dgnbEnmgdmmdol dgdmbgzggedn. oy Medegbo Mbg-
dmdL dmgamobomgal Basbols s65DmonEgdal dgmMown dmmbmgbaol Mymgdobswda bgm-
30bob3MIMds, a560bodmzMgds dmgamal dMamoo 3omEydmgdol oMmM3930L ogyd-
69d5d0.

©3b3360L Loboom dgodmgds omgdzsl, M3 mMazg LsdsBomgdmogn bobGgds
30mEgdnmagdolb gubEmmgdmmdabomgal 3sbmbobdggdmmdsl dMamab  go@gamEnody
©53mM3009dma@ 5(3b57dL, M350 sMbgdomam sbsmmaano dgogan of gobbbzaggdeymao
LodoGmmgdMagn d54060b3gdalb a5dmygbgdom donmbygs.

2. 3339 dob 3G 3930b, AmamA3 bymdgsFgmgdersb 3sbgmab
B0bs306mdab, 56bLgdmdab donbgwszse bgmdg3mmgdsbdg momab egdab

©59d395mmds

396mB3gdmmds 356538 30(390L dg8mbzg3gdl, Mmegbsis bgmdg M mmadowsb asb-
3ol Bobodnmmds 3ommgdnmgdol ammggzal Lobom osMLgdmdlL, dogmed 396mb3wgdmmds
boerdgyPamgdosb  3obgersb  @gdzgdeor  o3borgdL  aoMgzggm  3oMg8mgdgddy
3Y4MEbmdoo.

09 3mzomol dGsmgmmo aMmggzs bgmadg3mmadoosb gobgmalb Mumgdob Bom-
3mdmdobamzal o 30mgdgem bobadnMmdsl o6 4360b, magem 3MgEa@mEal dMamo oyGaome
3603d369mmdsb 0dgblb 03gbsw, MM gobbodrmgmagl bymdgMmmgdowsb gobgmal gmagdal
0@bgdmbaba(s. o) 3MgEoGMMa Ms3gmambnboobogmos LobgmdgMnmgdm NH@ogHNMdal
303domm, Jobo sGagmmabbdogco J(3930 3odmEnsbaogh bgmadgz@mgdoesb gobzmoal vegmgdol
3obbmM(309mgdsl. 93M0gs, 3MgEoGmMal sMsdMsmgnmmds s  Jgmombobonbogmgds,
dmzgomob  dogh  3omEadmmadol eMmggzobmeb gMmmew, bgmdgiMmmgdowsb asbzmal
Mbmaogb Bobsdammdawm Mbrs 0gbglb dohbgmma.

LL3-0b 405-g Il (a) Igbeal Mobobow, 3MgLo@mMn dm3mademas bgmdg3Mmmagdo-
56 aobgmob YRmMygdsdmbomagdsl, My 30 gommgdymgdol oMmazggzobomgol Idmegmgbow ob
dom0obow m300mb oMol 3obubobdggdgmn.?” dgbodmgdgmos, 3om©gdnmgdol Jgmbmmgd-
mmds  dmgamobs s 3MgEo@mMob  gMomdmogn  dMsmom oymb  gsd8mbBggmmoa.  sbgm
3g3mbzg3930 9bos Jgxsbogb mommgmma dbamob dMsmgnmmdal bamobbo s 3gbadsdabaw
30056y gb 35L4bobdggdmmdabes s bgmdg3Enmgdnwab gaobgmoal bszombo.

abg-ob 323-5 VI 3soGogmogal domoom, bgmdgzdemgdnsb gobgms ©ondzgdmom
(3b50©gds, 09 gomEgdMmgdol oM@gggs, MmIgmoai dmgomol dMomgmo Jdgogdom o6
560l g0dmbggmmo (dogsmoma, dgbEnmgdal sModMomgmema dgudmgdemmds), 3G g00&mmab

30gM 35000L god(30mgdal 3Gm39Ld0 Gudbogds. 33M0geE, ,bgmadg3MMmgdoEsb asbgmab

7 58539 B0B655@bob 6mdsb 356588,30(393b gbb3-ob (Principles of European Contract Law — Parts I and 1I - Revised 1998,

Part ITI — 2003, www.lexmercatoria.org, (08.12.07.)) 9:301 1, 9:102 Il 3¢gbemgdo.
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MRmgds 0dmogomzg amobbdmdl 3Egmodmmal Bnge bgmdgmmmgdobsdn ymzgmadbmog
gGoameagdsl (vertragtreu). <24

3. 373b390M0 35mEgdYmgdab JabAnmgdabsgsb gsbmszabyamgdabs oo
3M3mgmmdab Mnngmmdadsmagds bymdg3mmgdasb gobgmabsb

MRmgdsdmboem  bagb  bgmdg3Emmadoesb  asbgmol  gsbzbogdolb  dgdama
BofBmgdmds domgdyma dgbeymagdabs o LoaMagdmal 0306 dMMbgdal dmgomgmds. o3

3mobmgbsl gbz-0b 346-g | 3oMmogmogo s69Lgdlb s dobo oMmgg3s basbol sbsdmenEmgdals
NBmgdob bomdmdmdal bagmdzgmos.

bgmdg3mmgdoseb  aobgmabsl  dbomggdds  aobbmE(zngmgdamo  dgbEmmgds
96035690l bes ©adHMbmb. abg-0b 346-g Il (2)(3) 3oMogMagal msbsbdow, dmgamal dog
domgdmo Jmbgdals godmygbgdal, gobbzobgdol, numgdMogen o@zofmgal, aowsdydaggdal
ob go839mgdabl, sbgzg Jmbgdal aogmdgdal 96 aobswanmgdol dgdmbgzgzedn, domgdymo
Loggomob ba@ Moo ©adMMbgdal bozzmoem, Imgomgl bscdmgdmds gumawo 3m335bLaznab
3omEgdnmagds. abg-ob 346-9 Il (2)(3) 3oGogmagal dobsomboEsb gmnbrogds, MHm3 gmswon
0b60DMonFgdol 3omEadamgds bomdmndmds, Jogmbgmegsm 080bs, dgbBmmgdal BoMom
33669ds 3omEgdmmo 3060l dMsmoaom o9 dobo dMemabash edmyzogdmaw asbws dg-
mdmgdgmo. 3gdm, 346-g Il (2) 3sMoamogom gomzgemobbobgdmm d93mbggzada Loydamos
dmgamob 3ngM dgbEymagdol Logbol bsgmmemo bgdom, dgbodsdabow dGsmgmmo 4dgmgdoo,
30dmygbqdody, asbbzobgdedy, YBmadMogsm ©G30MM35DY, ads39deggdobs ob gowe-
300985bg. bem 346-g 1l (3) 3oMoa@Maggals domom, 3m33gbbaznol gomogdamads sMbgdmdl
03 d93mbggzoda(s, o9y bymdgzMmgdal bogsbo, Imgsemal dMamal Jombgsegae, BFgds ob
003905. 0b BogG0, MM dmzamol JogM FMEoo bsDMINFMYdolb FomEgdnmgds gudbogds,
dogbgegae dobo dfsomabs dgbEmmgdal Logbol boGnFom ©sdGMbgdals dgdmgdmmdado,
306306mdgdnmos 0dom, MmI gomEgdmagdol oMmgggs dmgzamol dog asbbmMzngmes,
Jqbadadnbag, 3ol dMsmgnmmdabogsb @edme0gdmam 930G ds FMmaEn s6sbmanmgdal

39mEgdmmgds bgmdg3emmgdal bagbaol ©sdMbgdal babszzmme.
abg-ob 346-g Il (1) 3oMogmagal mebsbdow, o6 sMbgdmdl gmomn sbsdmayMgdals

39mEgdnmgds, o bagbal ob bsgmoa, HmIgmoa(z bgmdgzEmmgdadg Momal ddal bogmdzg-
0o, 30bo 3o@sddaggdaol ob gos39mgdol ML aodmazmabms. smbadbyma dsMogMagn
M gammomgdl dgdmbgazel, Gmogbsg bgmdg3emgdosb gobgmab bagmdzgmo sedmzgbos
Jmbgdal 3Mg0@MM0bsmzab aos(39dolb 3gdmga. 3omEgdmadol oM@393s Bogemnsbo
bogmol 30bmegdom  godmabs@s, dgbsdsdobsw, dMsmammmdal donbgosgsw, dmgsmal,
mam® 3 g3omEgdmgdaol sdMmggzo dbamab, Labomggdmme 3Hgo@mml 3md3gbbacsoal
39 gdMmgds o6 Bomdmgdmdas.

abg-ob 346-g Il (2) 3oMogmMoxndo godmogmas mGo dgdmbggzs, Mmegbsi asdm-
BoEbamos gumon 965bmon@mgdal gomegdamgds: 1) 3Mgo@mmb dondmgol dMsmo d
Jmbgdolb gogmdgdobs o asbsanmgdsdo, HmImol  3m33gbLaznsbei nmbmgl; 2) 36g-
o@mmob bgmdo bosbn, dobo dMsmgmmmdal ogbgmegsm, 3s06(3 oagdmms. 83 3o-
bab 369 dgdmbzg3930 Fmomn s6sbMoNEgdal 3om@gdnmgdsl gsdmmazboglh ol 3Gnb3030,
M3 Jmbgdal dgdmbzgzomo oma3dzabs o goboan@gdal Mobzo bgmdgzmmgdol 0d
dmbobomgl  530LE0s, MMBmal Go@mdMng as839dmmdabs s gs633MaMmadada  sMab

bgmdg3emgdal bogsbo dmdzgeemo.

28 Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart

Publishing, Oxford and Portland, Oregon, 432.
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abg-ob 346-g Il (3) 3oMmogmogn sbgbMoaqdl 3093 gfMo dgdmbzgzel, Gmogbscs
dmgomal of Bomdmgdmds gamon 365bManMgdal gomEgdamads, 3gfMdmm, o9 Jmbgds
aoxgms ob gobswantms N@mgdsdmbor 30Mmsb, donbgmsozsm 0dobs, Gmd ngo obggy
9939m@s Jmbgdsl, Mmams Lagmmemb. 93 ML Jmbgdol dgdmbggznmo @omyy3gobs o
35650036 530L Mabgo gomEgdnmgdol odMmmggy IbaMgDdgs s 36 3MgEo@mm by, HmMImab
a5635Mammgdado Jmbgds 0dymygds. gomegdymgdol @eGm3g30L domoo s0badbyyemo
obgo 3MgEo@MMnEsb dmgamgdy goonbs3gmagdl. dsgomomawm, Jmbgdal Bobynmdal
dgdmbzq3930, o9y 30dyo@zgmol ommggzol gedm 3gynazgmads dmombmgs bgmdg Gmadoosb
aobgms, gb 130bsb3bgmo Y@mgdsdmbomoa 0gbgds, donmmb dowgdymn Jmbgdalb Lobgem-
d9309madm gsbo godynazgmabegsb 08 dgdmbggszadacs 3o, 01y Jmbgds dab bgmdo @somy3gds.
dogcsd  330bogol  o30mgdgmos, 3MgEodmen obgmogg ammabbdogmgdoo  gdgmegb
JmBgdol, GmamGis Lognoe®b.?? abg-ob 277-5 3oMogogol osbsobldow, oy dbomgl
3obmbobdggdmmds Mbos ©og30LEHML 03 Bobmobgommgdabs ©s Logmombomal dobgwgoo,
mdgmbos, hggnmgdog, Laggmomoa boddggdol dndstom ogmgbl, 35306 ngo o6 dgadmgds
306330 BmEgl  bgdo  gonRGENbomgdrmmdaobsmgal  3sLybobdggdmmdabegsb.  bgdm-
50b0dbym dgdmbgggzedn 3MgoGmEn oM ngn asBMMbomgdmmdabsmgal gobmsegabye-
mEgos 3md3gbbosnol gommgdymmgdabogsb, ) 3@ 30(390L, BmI bLsggmomoa bLsgdggdal
dodstmsz  obgomogg  ammamommdoo  dmgdgegdb, Gmamei  dmigdnm  3mbimMg@mm
DOD0gOHNMdsdn. ,Jmbgdom Lomsbom LaMagdmmds, Gmamtig sbgoma, o6 anmobbdmdl
mbgdo gonROmnbomgdmmdol sMbgdmdsb. oy bgmdgzmmadol Lagbol Locmsbsmm gsdm-
Y96930b dgegasm Jmbgds asbsanmos b @obosbrs, 35dnb abg-0b 346-g Il (3) 3smegmogom
35638 30(390mo  3Mngomgans 3Mgo@mmob dodsto [gyymoo 3mI3gbLasnobogsb asb-
o030bmgds] LHMmo domoo 3mddgwgdL.“?*? Joumbgnogo 0dabs, GmA gsbbommem 3q3-
obgggzedo Jmbgds 3Mg0@mEal gogmabobs s 3MbGEMmmal Lggmmdos dmdignmon, Gabgo
3006(3 30mEadmmadol ©edMm393 dbomgdg aoonbs(33mmgdl, 306500056 bymdgMmmgdoosb
asbgmob bogmdggel dmgomob 309 FomEgdnmgdol 3gubEmmadmmds Jd6ab. %"

3M9o@mMnlb  aobomogobygmmads  Jmbgdal  3m3d3gbLasnnl  gomEadmmadabogsb
3900mboboobogfmgdol ©oz300m0s gob3ocmdgdmma. o) 3MgEoGmen bymdg M mmadowsb
a5bgmob dgbobgd aobsbowgdal dg3amad osD0sbgdL Bobmgal bobyo@mdalb Lagydzgmby
35005393 gmbgdab, 35dab 3ol ymggmagzemn dMsmabomgol ogiabigds 3obybobdggdmmds.
doME0g0  gogzOHmnbomgdmmdol  dg3mbgggedoi dyomzggmo  3omEadymos,  ©adMHbmb
353940039mb  Jmbgds  Lobyol Bamdsmgmdado  (885Lmsb, bm@mIsmyMa  Latagdmmdoom
333mb3gmmo (339000 3bg3gmmdado o6 Fnomgds), b gosbzgb 933035 gbG NG Fmewn
3mM339bLazns.  3Mga@mAEL  3abybobdggdmmds oo  ©sgzabmgds obgon babrobgw-
mgdabomgzol, Gmam@bs boggmemn baddggdol 8ndsmom o3mgbl, sMedgm gobdmabzobs o
69d0b3ngFn  gm@Balb  gom@Mmbomgdmmdabomgab. Moz dggbgds Lagbal Jgdmbzgzomo
om330bs s goboan®mgdol Mabjil, ogn 33mo3 3omEadMmadol ©3M@3g3 (58 dgd-
0b393590 — 353g4n@39mob) dbstgbys. 2

dmgomolb 30gM 35mEgdnmgdal dMsmgmo oMmgg30b 3gdmbgggeda bLg-ob 407-9
3nbemo 0mgomobbnbgdl basbols sbsdmon@mgdolb dmmbmgbols Mgmgdsl 390G mE0l dogm

29 ol Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon, 434.

250 0gd3g, 435.

B! k. Zimmermann R., The Law of Obligations - Roman Foundations of the Civilian Tradition, CapeTown, 1990, 330,
3omomgdyyemons: Markesinis S.B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed.,
Hart Publishing, Oxford and Portland, Oregon, 435.

320k, Markesinis S. B., Unberath H., Johnston A., The German Law of Contract — A Comparative Treatise, ond ed., Hart
Publishing, Oxford and Portland, Oregon,435.
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bgmdg 3O mmgdomsb gabgmobab. bbz-0b 394-g 3mbeoa o3 dgdmbizgzobomgal gedmubsewgastos,
Goasb 407-g 3dgbmo  L3gEoomyMa  asdmnygbgds gomEgdnmadady Womalb  »ddal
306md93d0 405-5 Iqbmmsb 3m3dnbs(snno.

4. 365emnb 360d369mmds 363DMdNMgdsb 33937836500 Badbolb meEgbmdab
336LodmzMmabsngals

LMo gdMogeE o(3Mmos Ibmmme ol Dosbo, Mm3gmas bogsMonom 0gbgdmes
6930L30gM0 ambogio ss80sbobomgzal, dGMB30L Lodmomm mboBomobomgzab.?*? sdMnaswm,
396mb3gdmmds Dasbol LogsGomommdal asbbodmgMabomzol mdogd&ned 30 gcandl
533300693, Gomo(s ©a0bwgds dmzgamoal 3obvybobda gdmmdals gomamgdo.?
onfoogem 3936096093530 @M@y dbsmabomgals Imbammebgmo ©s bogsGonmm bosbal
56obmoMmgdol  gbobgd  Log@obagomdo 3g-18 Lowgnbgdo  aob30mM©S. >  BMobammo
Lodsmmmal dobgogom, sbsdmenmgdsl 9d3980gds69ds Bboobamzol Bobsbbsm LagsMamom
B0sbn, MMIgmo(3 3omEgdnmgdol @sGM3930L MbsMHMYm s N3smm badsMmmgdfngo
dggans.  LanbBgmgbms, MM  gomEadymgdol  aobdMobo  oMmmgzgzol  dgdmbgzgzada
BMBa Mmoo s 0Gdman@o Ladommamn basbol sbsbMaNMmgdol Babodommdow dbstol dngH
B0560b babobbom gomgamalbnbgdol 3M0@gmomdl semoed 594gbgdl. dgbodsdabow, ©s3asmon
B0sbn  9bsDMINFMEgds LEMmo mEgbmdom, dscm dmGab abo, GmIgmbsi dbscg o6
00350bbnbgdos, 56 o6 Jggdmm gogmgamabbobgdobs, bmem dmmbmgbs ndal dgbabgd, Hm3
B0060 3oeregdnegdeb eMrggzel gdgscrm dgegae Wbrs agmb, Pgmge GRgds.

BObgmmo MGFMnbabagsb goblbbzozgdom, g96M3s6man LadsMmamon gs6s3@30(390L
30bgdmdMogo 3933060l Bgbobgd cgmMosl, Gm3mal mobobdow, 96sdmem@gdsl 94390-
9356 d> Boobo, HmIgera(z 3oer@gdgmgdob oMrgg3eb Pgscrm badsmomgdtoge dgrgans.
9L egmEns sbsMsmgdaml, eMmagymo 0b@gMgbgdol @o(330L MzgambabdMabom, 13909
306md93d0 5y9b4dL.

396356 mo  md&M0bol mobobdow, 3obybobdagdmmds Mbos gxMdbgdbmeogl ™
3Mb(398(300L: gfmon, 3sLybobdggdmmds dgbadmgdgmos ©og3obEmML dbmmme dMsmgyem
dbomgl; dgmMg, adoMmomgdym dbomglb Mbos sbsdmeyMmmal Bosbn 03 mEgbmdom, Moy
a30mgdgmos  3baMabomgolb 08 30mdgdol  gbeddbgmo, MmIgmoi  0oMbgdgdos,

b3 3Gmmgds GmI 56 oMmggMmoym.2®

,boymggmmome 03333000090 dgbgomgdom, ©dbsMmomgdamlb  bosbal  obs-
Boygdal Immbmzgbals ma3mgds o6 bscdmgdmds, myy 3sb dMamn dodmazal Bmbammubgemn

D060l 3gbobgd  dmgomoboomgol  Jgu@Yymdabgdmmdsdn.“?”  Fogomomsw, abg-olb 254-9

3 ab. Lbg-ob (bogomggmmb Lsdmgomodm 3megdbo, LodsGomggmmb 3sGBmodnb@ol megoigosmana godm3q3s,
»96990560°, Lo 3obMbILgdmm 8@ gds, 31, 1997) 412-9 qbema.

P 5mB036gmo 3G0b3030L Logmdggmdy 96sbmon@gdsh o6 gd398mgdsGgds sGs30Fmadomo Baska, GmBgmas,
ambog@mmo goMomeolb (369800006 g98m3nbaty, 396 04bgdmms Imzgamabomgal dmbammmbgma o Bababbsm
356LodMgMoEo. ab. FobGFns ., bmady ., babadg o., dgbggmas &., bgnEosbo ., bajoGomggmmlb badmdsmsgm
3m0qdLob 3mB896@sMa, Bogboa lll, 3omogdnmgdomo badsmoma, bmaswn bsBomoa, d., 2001, 466.

33 0k, Gordley J., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New
York, 2006, 408.

%6 4. Puchta G.F., Vorlesungen, 2, §224; Windscheid B., Lehrbuch, 2, §257; ob. Vangerow K., Lehrbuch der Pandekten 3, 70
ed., Marburg, 1863, §571, Anm.3. ob. Zimmermann R., Obligations, 833-4, domomgdemoas: Gordley J., Foundations of Private
Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 411.

»7 Grunsky W. in Miinchener Kommentar to §254, no.59. ob. Heinrichs H. in Palandt O. Biirgerliches Gesetzbuch 62" ed.,
Munich, 2003, to §254, no.51, OLG, Bremen, 20 Nov. 1975, Versicherungs Recht, 1976, 558-560 3ocmomgdqmas: Gordley J.,
Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York, 2006, 411.
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360Mbgdmdabal 3o dbatyg 3obybobdggdgmos Ibmmme dmbommebgmo bosbabomgal, Mabo
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qbL3-0b 9:503 bl obsb3s, gomEgdmmgdol ©sdMmggzn bty 3obybabdgg-
dgemos 03 bosbobomgol, GmBgmbsa 0o bymdgzMmmgdol omgdal g&oed3dg nmzsmalbbo-
6935, 96 gomEgdmmo nygm gs9m35mobbnbgdabs, Mmam&z dobo dsMombobabssmdmgam
48900980L badsMommgdmngn dgogan. o dbomg gs6dbMebgnm o6 Mbgdn gongambomgdmmdom
dmddgmgdws, 35306 ngo 3sLyybaldggdgmos sGs dbmmme 3ol dngM LagsMomom, 5Md3
©33a5M0 bosbobasmgzgal, bEmo mEgbmdoo.

dommamns, Lb3 ao653830(398L bsGnbomgal dmbammmbamn s Logsfomom basbal
56obon@gdal BgLL,® Foamod sbobmon@gdol sg399gdomhgdmmn bosbol mogbmdal
356babM3MOLLL 56a5M03L o 1Bggl, dMomalb oy MmIgmo FmEmBomss FomEgdymgdals
oMM3935 g5dmbs@ymo. 3gmomboboobogmgdol 1bogg@bsmymo 3Mab(3030006 a5dmdwo-
by, aomgamalbbnbgdolb 3G0@gfMandn o6 Mbws 30gdsmmgdmmagl sbabsdmeyMmgdgma Dasbal
MmEgbmdsl dbmmme 3sbdMabn oMmm3930L Mbgdmdol dgdmbgzgzadn, Moz 30bsb3gbmbaemos
20babmb 8mddge Ladmdomadm 3mwagdLbdo.

VIl ©sb336s

360mob bagombal sBsmoda o3mgbl g@Mm3bamo LsBosmmmoab LobGgdalb sMogem
3609369mm396 botggbbs o 303993b. 6536m3dn gobboemmma 3MMdmgds@nzol 33mg30b
dggagd0 dgbadmgdgmos 3gdaxedgdgmo @ab33bgdal bLabom Rsdmysmndogl:

1. d6smab  ogFoogmo 398 9a3mF0s  gobbsgnm@gdagm  360d369mmdsl  adgbl
39mEad9mgdol aMm3g30L mommgnmaoa bobol LadsGmmgdfng 3mMbLEEMMJ(305380. Jofomeme
Lo 3obmbdgdemm bLngM(zgdo 56 oMbLdMAL LobgmdgMmgdm 3omEadnmgdolb IM@3g30L
9630560 3mMb(39%3(309. 335LMsB, LG oM nmgomalbnbydl sMmggzoL (3o 3gmmo 3o@&gamEnals
©3dmy30090gmo Igbmom Mgamomgdsl. dbmmme dmgomolb dogf goolb gowmszomgdss
(3939 Mgamsdgb@oznol Logsbo, bmmm dobmzal aobznmgbom megda dgbemmadol dgud-
mgdmmdals ghomogMon 3bmoa 543L @emB8mdaema, nba(z 390l goEsznmgdsbmab jogdomda —
03 dg38mbgg30L BoM8mboRgbo, o9 MmEolb o6 Rsnmgmgds go@s g0 (30 gdema. 535bmsb,
bogmnobo  JgbEmmgdal doMmgammomgdgmo  ©obsbgbgdo  Bobynmdal  bgmdg3Emmgdals
3dm3Bgbenaqdgm bm@3gddos asdbgmmo.

bodaMormgdmoga gobbadmaMmmmdobasmgals ogy0madgmos, 3megdbds g NFo©
3mabgbEngmb dgnbEmmgdmmdol 398 gamcngdo s gobbabdmgmmb dMamalb 3603369mmds

394 gdob @oMmg930L (39 3gmmo babob badsfmmmgdmog Mgenddo.

¥ Gordley I., Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment, Oxford University Press, New York,
2006, 411.

2 0k, bbg-ob (bogoBmggmmb LeBmgomadm gmegdLo, bogsmggmmb 3oGmedgb@ob magagosma@o asdmzgds,
»16998560", Lo 396MbIgdmmm ©Bs@gds, 31, 1997) 412-g Fbema.
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2. Gmgmé  bgbo, dMomo  3omEgdymadol  eM@3930L  oxdbgdabomzal
03093 bobodnMmdo o6 aobobomgds, o9ydze dmzgamolb 3ogM 35000b dosznmagdab
LodoFmmmgdog 3mbLEGMY300dn dMomal 3mbzgzns gobLagmomgdaem 860d3bgmmdal
0dgbl, 39Mdme, 3500l gowaznmygds ymagmogal dGomgnem Jdgwgdslb ammobbdmdlb. o
dmgomg o6 360l 3sbyybobdggdgmo gomEgdmmgdal JgbEmgdol ©oymzgbgdobomganl, 3530b
Jdgbadmms, Labgdg o0ymb  3Mgo@mEolb  3ogfM  gowol  gosomgds o6 IgbEmmgdal
dgydmgdmmds, Moz mdogd@nme aodmMoibagl dgbBmmadol gomEgdymadslb. 3owab
3od30egds dgodmgds 3o3Mgeregb dbmmme 08 3orregdnmgdgddy, GmImgdas go-
odmbyemdol  dmdgb@dn  gobbmMzngmgdamns.  830@m3sy  gowal  goms(znmgds  gom-
©qdmgdol  dgbEmmgdal mdogd@n® dgbadmgdmmdsl BobsdnMmdow ImasbdEmgdl. oy
39 dMmgds 56 sMnb 3obbm@(30gmgdowa, Labgdgs IgbEmmgdal Igmdmademmds.

3) 8mgzomol B0gM 39000L goaznmgdal dMsmgnm oMma3q3e babgmogdslb
356badmzMma  LodoMomgdogn Logydzgmo ogdgb: bLLg-ob 401-g Fgbeob sbo-
moboEsb 06033939, M3 goalb goszomgdol sMbLYdmdsdg dbggmmds dbmeme
35306ss ©abodzgdo, oy dgbEmmads xgM 3oz dmazamal dgbadmgdmmdal bggMmb
356931036985, 306500056 dgLAYmgdal dgbodmgdmmdall 30mmdgddn gomegdmmgds
EAOMme o6  LEmEads, Labgbgs Imgomol dMomo  3osdmbymo s  aob-
bm&(309mgdomo 3om@gdnmgdals dgbemmgdmmdals 30dsGom.

3603369mmg0obns, MM gowol aoms30mgdol abEYmadymn dgdsmagbemmds
dbmeme  gogmnbomagdol dgogame asbisbogdal dgdamd gudbogds. goxm-
obomgdom  3ogz ghobgm  bmMzogmegds  dmgomol  as(3bmdagmgds  bgm-
393609madob dobsombda, LogMMM MRmgds-dmgamgmdgddn, Moms asdmamabmb
39mEadmgdol  gogmobomgdmmdom  aMm3gz0lb  Mabgo.  gomEgdmmgdal
3gbEmmgdol Imabmgbals Logdzgmbdg dmzgemyg 0035mabBabgdL 3omEgdamgdals
3gbEMmadmmdol  dmbammEbgm  Lodsmmgdmos 3gogalb, o30@msi  aogm-
obomgds dmgsmob dGsmol 360d369mm356 0brnzo@mMom goboboemgds.

3) 3mgomal 3o00b gos3omgdal dmdgb@dn ogmdbgdyma dgdmadmmmdal
©Amb  ymggmagomo  393mbggzommdobomgol  ©og30LMgds  3obebobdggdmmds. 0
mJ&M0bs 53 dgdmbggzol dMsmoal gomgdy 3sobybolbdggdmmdal Labgw gobaoboemagl.
0339, BJ@MIMogom, dmgamaboomgol 3obybnbdggdmmdal ©s3z0LMgdal Lodsm-
omgdogo Logymdggmos 3obo dMomn gowal goszomgdol 6 dabo as3mdbzgzn
a06dmagdal dodoto. oMo 3gomombaboobng®ao dmazomy 3obybobdggdemmdabogsb gob-
»030bmxmgdal Y@madgdom 56 Nbrs bLamggdmmdragl. 3nbsowsb dgbMvmgdals dgud-
m9dmmdal g0dm3dbgg30 ao6gdmgds dgbEmmadol @oym3bgdsedyg o6 Bamdmndmdmes,
boomgmo bpgds dgdmbggznmmdobsmgol 3sbyybolidggdmmdal s 30bMgdal  Lods-
OgoMngo obadmmgds.

3. 3M9008mEMob dngM 3o00b goEs30mgdol bobomdn LLy bocggboom boboomwgds,
39cdme:

3) bbg-0b 392-9 Iqbemal msboblow, 3MgEn@mmalb dogm 3500L gowaomgdabsl
dmgomg dbmemme 35306 oMl 3sbabobdagdgmo  3omEgdnmgdol  dgnbEmmgd-
mmdobomgal, omzo dgbAymagds dgydmgdgmo 50dmAbos dmgamalb gobdMabgol 6
mbgdo gongGmbomgdmmdol godm. smbndbyymo Fnbeal sbomabaEsb 033939, Hm3
dmgomal  3obmbobdggdmmds  do@m@Gogn  aongmobomgdmmdom  gomEadmmgdols

3M393060m30L  3sdmoMozbgds s ZomEadmmgdal dgybENmgdmmdal  Mabgo
3M9008MAL  ©og30bMgds, Gmamé(y ool gowsdzomgdgm  dbomgl. sdabomab,

20 6k, bbg-ob (bogoBmggmmb LeBmgomadm gmegdbo, bogsmggmmb 3oGmedgbEob magagosma@o asBmzgds,
»16998560", Lo 356MbIgdmmm 8o gds, 31, 1997) 402-9 Fqbemn.
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3609d369mm3bns, B3 LLg-ob 392-5 Fgbmo dmogezb 3EgoGmmal 3og@ zomals
MmamE (3 dMsmgnmo, obg sedMasmgmmo ga@s30mgdolb d53mbgg39dL, Modogbowa(s
396mb3gdgmn  3gbemal  gmE®Bmmomgdedn  of  d53mbiMg@gdL  3Mgadmmab
3Mdmgyemmdal bs joobl.

392-9 3gbmolb Jobssmbowsb 03390mgds, M3 Imzomal JogH gomEgdmmagdab
doMG030  3ongyMobomgdmmdoo  aMMgg30bmgal, dMomgnmmmdolb  doybgosgem
3Mgo@mmns 3sbybaldggdgmo. 35dab, MHmegbsi LL3-0b 393-g (8) Igbmals domoo
3609g0@maL  3obybabdagdemmds, dobo dFMomgmmmdol gomzgamobbabgdol gocgdy,
©5930bMgds dbmeme dgdmbzgzommdabomgalb. s3Mogsem, LL3-0L 392-9 o 393-g
Inbmgdo, md30b0 Jobssmbom, babssmdmgamdmagas.

3) LLb3 wobodggdo dnoRbgslb 3EgoGmMal dog 3oolb dMomgmmo go@s-
(30930L 3909850 ©83asM0 Bosbol 565DoNMmgdL. %! Dosbol sbsDmoMgds sl
dgmMo@n dmmbmgbol amgds, Mm3gmoaz asdmaygbgds 30Mzggmaowo gomgdemgdal
3Bomgmo sfMmagz0L 399mbgg3090.2% bl 3G90@™EMal Jogh 3000l gowszomgdal
a560bomoglh ms6543900980b s oMs doMomewn Lobgmdg3Mnmgdm 3omEgdamgdals
OMM39350 (JoBormo  LadsMmamn o3 bagombdn, gLL3-0bsgsb gsbbbgsggdoo,
3963569 badsmmmolb  8mbosmgs). o dgbEmmgdolb Bomgds  3MgoGmEab
39mEademgdol o6 2569399036935, 35306 93 NPmgdolb gobybmE(30gmademmds o
o3dbgdlL  3omEadmmgdol MM3935L s, dgbodsdnbaw, bosbol s6sbMINMgdal
dmnbmgbal ggmgdolb. 3Mgoa@mal dog gowob assgomgdol 3ommadmmagdols
oMM3g390  bLobgmmgdob dgdmbgggadn, dmgomyg  Mbws  moz0byBm@admogl
Lobozgmm dgbBymgdol  gomEgdMmgdobogsb. 30bsnsb dmgsemyg dgbMyymagdady
33mog 3obyybobdggdgmo MRgds, % 9bodedobow, 3Mgo@mEl dogm Jgbeymgdal
oym3b698s 39mEadymadol oMMZg390 o6 gobobomgds ©s bymdginmgdowsb
a5bgmab bodsmmmgdMogo Mgg0dn o6 gdbogds.

o3 399bgds 3Mgo@mMal dogH gowol go@szamgdol dgmgase dmgamabsmgal
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dgdmgdemmdol  3mb39%3(3000 3003m(393mn, aboz sMLEMmYMEBamo s goy)-
o030 MEIN0Mgdoo. 53l gofs, Mgammomgdol domds MRgds dgmMawn dmo-
bmgbal xmgdgddg bymdabobgmdmdal, dbstgms  3sbybobdggdmmdal, 36g-
o@mGobs o Imgemolb §dgegdocm g3odmbggmmo, mdogd@uco o Lrdogd&nco,
MMgdocn s 3MEdngn, SBLmEYGNGH 0y GoMomdoma dgbeymadol dgdmgd-
mmdob bagombgda, Mo oMbgdoo LoMornmggdlb BomImdmdl Mmame(3 @mdEMmabym,
0bg badsmmomdggemmadol mbydy.

LodoMomgdMogo  gobbodmgmammdabomgol  og0madgmos, IGO0
dmBgbenaoglb dgbBmmagdal dgmdmadmmdal bobggdo s bgmdgzEmmgdol dmbo-
Bomgos 3abygbobdagdmmdol gomamagdo gsbobadmammb dgbEmmgdal dgmdmgd-
mmdob 303560 IbsFgms dMamgemmdal gomazamabbobgdoom.

) LLg IgbEYEgdals sEsdMdmge dgMdmgdmmdal gomEademgdal sMM3g3d©
o6 aobobomogl. 401-g 39bmol gmMIMmomgdnwsb 3emabogds, MmI gowob aows-
gomgdor, gbsdsdobor 3omrIdamgdel RIMDEIFHR, 5O cmgEgos ForeydYmgdab
dgLEYmadmmds abgm goMgdmgdaoms godm, Mmdgema Imgamolb dMsmom o6 >Mab
353mbggmmo. o3 Igbmol Fobsombdy oyHbmdom dmgamol dMamgnmmdsdgs
©03m300gdmo  3omEgdnmgdol  oMmzgzol  8Mbgdmds.  8@badbymo  bm@dals
d0bsomb30 o6 03390985 Mdogd@mea dgnbEnmgdmmdal Gogdob smnsfmgds gomeg-

dnmgdol @oMmm3q30L obEmgdam Jgdomagbmmda. 306506 sMEdMsmgmo

dgbegemgdelb dggdmgdermdol gmegdbo gomeydymgdob IGr3gzew 56 babrrgdl,
dgydmgdgmos s@bgdmdwglb dgm@semn dmmbmzbal gmgdgdnbodn d0dsmmgds.

3) LLg-ob 399-g | Fgbmo Eoydmazgem domasb, Gmam Bgbeymadol oMs-
dMomgem  dgyydmgdmmdsal, bgmdg3emmgdol omymgbgdmngn dmdmalb Bobsdo-
mdo@ gobabomagl dbmemme aMmdgmgemnsb LobgmdgzEnmgdm gomEgdnmgdoom-
LodoFmmmgdMog OmogGommdsda. 399-g Il dabma 30 gomEgdymagdol oMmgg3oL
bgmdg 3 mmgdol dmdmol  ©sdmyy30090gm  Babodommdo  S(3bogdl, Mmogbscs
96mg9ds bgmdg3Emmgdosb asbgmol LodsMomgdMagn Mggodo ©d ©FsGgdomo

3o00b 3mb3993300 0bygdL LEMM sGZ0MMNZom 53mMJ3ggdab.
399-9 3bemals 8bsmnbasb 033935, ™3 LL3 IgbEmmgdals sGedMsmagnm dgeud-

mgdmmdols 3omEadnmgdol oMmm3zg3oE o6 bLobgmmgdl, 306500056 IgbEmmgdals
sM8dMamgmn  dgdmgdemdobsl  bgmdg3emmagdol  8mdmob  Lagombl (3039

9390l c8mdl, bmmm gomEgdnmgdalb oMmggzobsl bgmdg3@mmgdals
dm3mol dgdmbggge ©sdmaz0gdgma — 399-g Il 3qbmon Bgbmngmgds. 3Gngsw,
dgbEmemagdol  dgmdmgdmmds, Mmam® (3 3omEgdnmgdolb ©sMm3930L  gMm-gHomo
33m930098gma  babg, LbmMgm 399-g5 Il dgbmob Ggagnmomgdsl ¢bws ©ogd-
39900985Mmb. doMomasmns, dgbEmadol dgmdmgdmmdal 306mdgddo ©sds@gdoon
390006 @obgbgds, dgogaol mgombsdMobom, LodsGmmgdog DML dmzmgdmmos,

dogMa3 dgdombzg3gdl, Hmeabaz 3ommadmgdalb aMmgggobsl bymdgzMmmgdoosb
oymzgbgdmoago gobgmal Nxmgdsdmbomagds gMdbmgds, LL3-ob 405-5 Il 3qbemo
356babM3MagL. LEMMg ©30@m3 ondmgggm domodg 399-g | 3gbmdo domomgds
LodommmgdMogoe gomdotmmgdgemos.

LLE 3omEgdYmgdomo YHMNYMMMIOL ©EILEYMmdol Jgbodmgdmmdsl nmgs-
mabbabgdlb bgmdgzemmagdol dmImal  LodsMomgdogn 8gdoboddom, dbmEmE
sMdMsmgemn JgbEmmgdal dgndmgdmmdal 30mmdgdbs s aMdgmazonsb gom-
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©33mgdom YMHm0gMomdada. bmemm yzgms bbgs bLobgmdg@nmgdm pBmogGonmdals
dndofm, Mmdgmoi  IMogomrgeee  asbbobmMzngmgdgm  dgbeymgdsl  of
0mgomabbobgol, dgbevymgdal dgyydmgdmmdol bogmdzmom bgmdg3emmgdnosb
aobgmal Logombo dmnbgbmnggdgma @MRgds. 83sbmab, bymdgzOmmgdol dmdmals
0bbEoGMG, ™oz30Lo  agMooymo  sMbom,  3b0dzbgmmgbo  aobbbgegmgds
bgmdg 3O mmgdosb gobzmoal LadsmmgdMogo 398gamMonbsgsb, MmImabogabs(s
s@bgdomon  doboboomgdgmo  LBmMge  mogmadaMzggmo  damdsmgmdol  smoaqbs-
LGB (3000, Mo aMdgmzonsbo  gommgdymgdombsedstmmmgdaga  yEMmogh-
0mdal 306mdgd3dn Mgoma@om 3obybmmzngmgdgmos.

0dM0go, bLg o6 306538 30(390L dgbEmgdal dgmdmgdmmdal bLogdzmom
by 3O mmgdomsb gobymoal Lsdstmmgdfng 3MbLEEMJ30sb. Modgbswsz dgb-
Gamgdol dgmdmgdmmds gomEgdmmadol aMmggzalb Lobgm o6 5ol 3mogdLbdo
Boc3mea gbnma, dgbodsdabom godm@mabamos 3Mg0@m@al Dasbol 56sbreyMgdals
NBmgdobsdn bgmdabobzmdmdss, 306500056 LL3-0b 394-g | Fqbeal msbsbdsw,
dmgomalb 3abmbabdagdemmds, Bosbol s65bManMgdal Laboom, ©og30LG7ds BbmEm

39mEqdmgdab dMsmammn scmggzolb dgdmbggzsdo.

5. LabymdggPmgdm 3obybaobdggdmmdals bsgomba gobbs jmommgdym 360d36gmmdsls
0dgbb dmbammebgymo ommazgzal badsMomgdag 3mbL@madnsdoa:

LLG o6 nmgomabBabgdl dmbammEbgmo ommgzgzolb LadsMmmmgdMogo 3o@gamaals
M9a39momgdal, ob dbmmme 405-g Il (5) Igbmol dobssmbdo ngmeobbdgds: o6 oMol
39)(30mgdgmo 33s@gd0mn 3oal abgbgds o6 gogmmbamgds, o 83d396Mds, MHmI dob
dggan of Im3yzgds. bm@m3al 635G domseb aodmdnbofyg, o wbs ogmeab-
b393mEglb dmbammEbgmo @oMm3g30bs s dgbBmmgdol dgmdmgdermmdal bLodsom-
0mgdMngo 3mb(398(30900, BmEgbs ©ods@gdomn 3000l ebgLgds YoMsmm gmM-
domdae 0g(3939-

dmbommebgmo  ocmggzolb oMbgdmdabsbl: 1) dmgomg ol oi3bogdl gom-
©09dmmgdob dgbemgdsdy, Mm3gmai Mmdogd@Mow asbbmm(zngmagdswns, 3a6ed o6
360b 3oadmbyymo; 2) dmgzamy o6 amymal 3omEgdnmgdol, 3536Mo3 dMsmgnmam 56
sbm@(309mgdL  dgbEnmgdabomgol oomgdgm 3mddggdgdlb. 3sLyybobdggdmmdal
356babgMobomgal gobbogymmgdom Logymobbdms dgdmbggzs, Mmegbs dbatob
3096 39mEydmgdol  JgbEnmgdody dFsmgygmo ool gobibowgdal dgdwamd
35053mbaymo  3omEadmgdol dodsGm, dmzomabagsb ©edmyzogdgmo 80dgboom,
39dbegds 3gbemmagdal dgmdmgdemmds.

dm 398 dg3mbgggzedo o6 sMbLdmAL 30dgdmdMngn 3933060 dmzamoal Jdgmgdsbs
5 33asm dggal dmmab, 306s0sb dgmbEmmgdmmdom gs8mbBigmma basbo oM
60l dmzgomoalb d@smgmmo Jdgmgdol 3momm bLodsmommagdMogo dgogan, ©35Lmsb,
B0sbn, dmbommEbymo  sMm3gz0lb  9Mbgdmdal Jogmbgmegsw, BgbEmmagdol dged-
m9dmmdal 306mMdgddn 35065 o dms.

dgbEmgdals sMdGsmgmmo dgdmgdmmdabsl LL 0mgamobbabgdl dmgamol
a0bma30LbRmgdols D0obal sbsbenFmgdol gommgdmmadabegsh, Ms(s gommgdamagdals
©3Mm3930L MofMymyom dg009agdlb 3Mgo@mmol dodscro BoMIMAmdL. 83 dgdmbggzedn
356mb3wgdgmoa s@adMamgmman dmgamol ab@gfgbgdl o303L mobsdMom sMadfmamgema
3Mg0@mE0b 0bBgcgLgdmsb dndstmgdoo. d(3d, MmEgbsg babgdgs dmgzamals dogH
35qonmgdol dmbommebgmoa dMsmgmmo ©aMm3q3d, 3obmb3wgdgmads omRgzsbo
3Md0Mdmgmo  3MgonGmmal  0b@gmgbgdol  Lobomggdmmeo brs  asszgomb  ©o
3mgomagl Dosbal sbsdmonEgdol gommgdmagds ©ss30bEOML, dobgosgem 0dabs, MHmA
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35mEgdnmgdal JgnbEmmgdmmds dgbmmgdal dgndmgdmmdsed asbsdommds ©s oMo
dmgamob 3ngM gommgdemagdals Imbammebgmds dMamgemds @oMmgg3s0.

6. dgbemgdol  oMedMomgmmo  Jgdmgdmmdobsl  dmgemy  meg0LyBmEds
Mmamez bo@mGoom dgbemmadobsgsb, abg Dosbol obsD@onNEadol gom@gdmmgdabsgsb,

039bows(3 96 3MLgdMAL Dasbal 565bEeMgdals Fmmbmzgbals s¢30mgdgmn Babsdnmmdgdo:
30bgdmdMogo 3o3doMo dmgzamoab §8900gdsbs s odasm bbb dmMob s dmzamal dMaemn
3gbEmemgdab 3gndemgdemmdol bocdmadmdado.

3gbEmmgdol sedGMomgmmo dgndmgdmmdal Gab ol 3Mgoo@mmobsmgal ©s30bMgds,
3990mboboabogmgdal  3G0b(zn30b  mgembsbGabom, gemdsMmmgdgmos.  JoMmomos,
bgmdg3emmgdal  Imboboggdds  Jgodmgds  gonmzamabbobmb  ombBadbyma  Mab ol
396mbabgsb  goblLbgoggdymo  ao@ebsbomagds, BogMmed  LodsMormnsbmdal  3mba(300sb
3335Mmmgdnmo  0dbgdms, dgbEmgdal  sEedMsmgmmn  dgndmgdmmdal  dgogaswm
Bodmdmdoemn bosbo  Lo3obmMbBAEgdmm ©MByby MebodMo  asbsbomgdmoym  Hmam(s
369008mM By, aby dmzomgdy, Mmam@z bymdgzMnmgdol MM MebsdMom sMedMamgme
bomgby. s800 MdOMB3gmymazama 0d6gdmes bgmdg 3G mmadol 3mbsbomggdal nb@gmgbors
3omabbo bLodmgomadm dmbgabocmzol @edsbabosmgdgmo msb3wggn Ml ol 3oMmdgddo.

7. abg 396038 30(390L 9.6. 3Mod@0znmo (oMmdomn) 3gbemadol dgmdmgdermmdal
LodaMomgdog  39@gammosl, MmeEgbsi  3omEadamgdob  IgbEmmgds  ¢z0NMgboo
BomEgds, 09330 mdogd@nmem ngn 35063 3obbmM(309mgdsmns. Imgamal dgmdmons, Moo
0g35b 3omEgdnmgdal IgbEmmgdsdy, o gb sMogmbagmmam o batxgdb 1303306 wdy,
o3 360d3bgmmgboe  dgbedadms  3Mgo@m@al  dgbBymagdol  abBgMgbmab,
3904 gdomo NMcngMomdal dobss@bLs s 3gonmbobonbngMgdal 3nb(303ms6.

396356mn  Ladofmmal  domoam  dMsmgmmo  dmgomg, MmIgmdss  Ldgyomstn
4890800  gsbs3nmmds  IgbEmmgdalb  @30mEgbo  ©eddndgds, IgbEmmgdal  3omEg-
dmmgdabogsb gobmogabmgmgdal 3Mnzamgannm 396 obaMagdmgdlb s, dgbodsdabswm, gom-
©qdgmo 0dbgds, asbsbmMz0gmmb  sMegmbag@mmmam oo baMxgdalb gobsw bgmdg ;-
Grmgdoom dgmebbdgdmmo 3oMzggmomn 39mEadamgds. dgbOmadol ©edM3mmadobamgals
3obmbobdggdgm 8mzammgl Bosbal sbsbmon@mgdal gomEgdmmgds 56 ©og30LEMYds, 30650000
bobgmdg3OMEgdm YHM0gHMds bgmdg3Mmadosb gobgmab bedsMmmgdmag Mggndda o6
BMBLyMMBoMogds.  Lagoobol  8dazs6n  go@sbyszg®s, agoMzzgmmo  m35mbsdMaboo,
36530 mgdyyma dgndmagds hsomgaommb:

3) 8603369mm3560s, MM 306mbIgdgmn dMamal gm@Isl sbasmndl o6 B3l
030b  gobbodmgMabomgal, o9 Medwgbo dgbodmgdgmoas, dbamglh dmgombmgml
dgbErymads, Mmdgmoi 9Moambogmmam o bofMxgdl v393doMgds. gs6DMabo
Mool dgdmbggzedn, Mm3gema(z dmn(303L doMmmmbabobssmdmgam dgoganl (3m@babs
5 Ly@gomb, dmgsmobomgolb dgbEmemagdol gomeadymmgdol ©s3obEMgds bLodsm-
0 gdM0gs0 Ns3m 39dmbzgges. ¢30NMabae asmmmmgdama dgbymgdal docm-
390dn 3bamMal 3nMgzgmoo 3omEgdnmgdobsgsb gsbmagobyamagds bmMs0gmmgds
3990mboboobogfmgdobs s LabgmdgzEnmgdm BmbsbbmEmmdal, sbgzg 0b6GgMgbomes
3omabbolb bMHNB3gmymeRol 30bbom. gobdMmsobo dGsmoal sMbgdmdabsolb 30, 3goom-
LobabogMmgdol 3063030l o(330L Lagmdzmom 396 gobbmM(30gmEgds Mogo
365 39m0mboboobogfn dmgsmol dgbeyymgdal gomEgdnmadobegsb gsbomoznbyyey-
mgds, Mmdgmdsiz gobdMobo  dMsmom  asdmobgns  dgbMmgdal  ©ESM 3Mgds.
dgbododnbo, a3obdMsbo dMomal dgdmbggzedn dmgamyg 3sbybaldggdgmo 0gbgdos
394 gdab dgbEmmgdsdyg, sogmbnzMman oo bafxgdolb donbgosgsc.

3) domggm 8mzamyby YgoraMgbor godhogmydgre dgbegmgdelb zoce-
©90nmgdol  ©o3obEgdom  3obmbdgdgmo  3gmamboboobogfo  3MgoGmEal
3mDo(300bg ©adb s M30MoBgbmdal 560dgdl 3Mga@mEMalb dgbEmmmadal 0b6GgMgbL
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Mgy dmgzamab 0b@gfgbgdmab d0dsMmgdom. dbsmgms m@3bMago nb@gmgbgdal
domabbob dHNBb39mymaz0b 8obboor gadm asdsmomgdamo 0d6gdmms dMsmagmeo
dmzgomoalb  asbmagabagmgds 3gbEmmadol  3omEadnmgdabogsb s bgmdg -
mgd0@b gsL3molb Ladommmgdfng Mgg0dda dmgamabomgol Dasbal s65bmeyMgdals
dmobmzgbal xmgdolb @s30bMmgds. 3MgoGmmabsmgal dgbEmmgdol ab@gmgbob
Jgbadadobo 3mB356La(300L goEIbEs YRMM Ladsmmmasbow Mbws Rsnmzgsmmb, 30y
obrs  dMomagymn  dmgzamobomgol  sMegmbagfymn  batiggdal  LogsbyGow
39mEgdnmgdal dgbOmmadolb ©s30L6Mgds, 306500056 396mMBAEYdMaL JaDbsbos s
dGomgmmo Imgamolb @obgs, sMedge bgmdgimmmgdolb 8mbsBomaggdol 0b@gmabors

domabbol  qbOMb3ggmymezs.  smbadbymn  3mDagns 3093 PRO™M  MEO3MS

35x8ONbomgdmmdom 39mEadmgdolb @emm3q30L dgdmbgggzeda.
3) 06@gMgbos Bobosmdpgamdal 3m3gdmem 30mamgdedn dgaiobgdal bLsgomboo:

369008mEal gbeymadol 068 gMgbos ¢M30MsGgbo oy dmzomal g3mbmanm&o
dam3omgmdol  gomemgbadol  mog300006  dSzomgds.  Lo3ObMbIadmm  mMbady
dBomgmmo dmgamal 806 ba@mGno dgbEmmgdal bozgmam basbal s6sbmeyMgdals
3omEgdnmgdalb  ao638 3039000, ™Mngg bgmdgdzzcgmo  dbomal  g3mbmadnm&o
dam3amgmds 04690mms a3mo — gma bz, 3Mgo@mmabsmgal dgbEmmgdal
933035mab@ M 3m33gbboznal gowsbrom ©s, dgmeg dbMog, dmzgomol sMsgm-
Bogmmom o boMxggdmsb ©s3e3d0Mmgdamoa dgbEmmgdal gomogdmmadabagsb
3563309 x3mgdoo.

8. 3oLyybobdagdemmdobogsb gobmegobygmgdal  bLsgombob  Mgammomgds bbz-dn

Mg batzgboom bobosmwydes:

3) bbg-ob 410-g Igbmob dogmoom ondzgdmom (3boEgds AbaMgoms dgmsebbdgdom
B05bal 9bsbMON@gdal dmmbmzgbal Mymgdol ged8mMobgs Bgd0b3ogMo gm@Iab
ddmabomgal, LL3-0b 395-g Il 8bemals Logydzgmbdg 3o 0gMdemagds dmgzamal dog@
dbmmme  asbdbmsbn  Jdgmgdoor  gomEgdnmadol  aMmazgzobsl  3sLyybobdggd-
mmdobogsb asbmogabagmads. 395-g Il o 410-g 3ybmagdo msgobo Jobssmboo
Bobosmdmgamdmngns, oash bosbolb obsdmen@mgdol mgmgds dgodmgds smdm-
(396009L g3omEgdnmadol Hmammz gsbdMobo, abg aongGmbomgdgmo emmgggzal
dgegas. 530l gomzamabbobgdom, dbsmgms bgdabdngFno dgosbbdgds, Gmdgma(s
a0dmMnzbogl dbomal 3sLyboldggdmmdsl Mmamz asbdMsbo, obg goygmombo-
mgdgmo dmgdgmgdobsmgal, dgadmagds asbbommaem odbglb LL3-ob 410-5 Bqbeal
OMM39350, 35306 BmEabsaz 395-9 Il Igbma, 410-9 3mbemals badoMabioMme, @obed-
39050 800Rbg3Lb dgmabbdgdsl gongMombomgdmmdom 3omEadnmadol aMmgggabsb
3obybobdggdmmdabogsb gobmsgabyygmgdal dgbobgd.

3) 35bbabdggdmmdabogsb gobmegabyymgdal bsgombal Ig@om LonbGgmabm
3505694398oLb 0035mabbabgdl gLLS. 3g@dme, 8:109 Babmol cobsbdow, Labgem-
dg3emmgdm dgmebbdgdoo dgadmgds aodmamoibmb dbatgms 3sLybobdggdmmds
39mEademgdol  dgmbEmadmmdabsmgnlb, 03 doMmdom, oy sdggzefn  bLobgm-
dg3nmgdm ©smdds o6 bgmymal 3gmombobrobogmgdobs s anmobbdogmgdal
3606(30393L. 535bmab, 1:201 1l Igbmo ©sd3gdmae d0ohbgsl 39momboboabogmgdals
36063030 ymazgmagem godmMnzbgel Lobgmdgz@mmgdm dgmebbdgdom. 3gonm-
LobabogMagdol  3GM0b(3030  033gFoGogymoa  babosmabss s  LabgmdgMmgdm
30mmdoo 39D nwgol o6 9439009056 gds bl s-Jo(s.2%*

3) dbomgms Jgoobbdgds 3omEgdamgdal goBmmbomgdmmmdoo ©sMmgg30-
Loogolb  3obyybobdagdmmmdabogsb asbmogabagmadol momdsdy 3b60d3bgmmzgbow

X 0k, bbg-ob (bogoBmggmmlb LeBmgomadm gmegdbo, bogsmggmmb 3oGmedgb@ob magagosma@o asBmzgds,
»6998560°, Lo 356MbILgdmmm 8@ gds, 31, 1997) 89-8 lll Bybema.
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960bssm3agagds  3gomomboboobogMgdol @soi330L  033gGs@omem  Bgbl.  88a3z0M0
Lobgmdg 3O mmgdm  smgdal  sMLydmMdal  Jgdmbggzedo  gomEgdmmgdal  dgb-
Gamgdobomzgol dbamobagseb dmbommebymoa Boboabgommgdal bamabbo s 3goaem-
ambog®gdal LEbEIMEG0 8603369mm3bo 3(30MYds, Moz Bl bymdg3Mmmgdals
3gbEmademmdol Habsb. o bgmdgzOmmagdol 8mbsbomy o36mdngFadl asymym-
obomgdmmdobsl  3obmbobdagdmmdobogeb gobmogabygmgdol  dgbadmgdemmdsl,
dobo dbG0Esb LabgmadgzMmmgdm BmogHmnmdsda sa30mgdgmo ammobbdogmgdals
5335 bogmgdo  Imbommmbgmos, Mo gbobssmBogagds  bgmdgmmmgdals
dM@393mmdal  39dgdgdmy®  3Mnb303L, LogMombgl ¢J3bol  3MHgodmEab
JgbEmemgdol 06&gFaLL bgmdg3emmadado s 8d0m FboMmggdl sMomMsbadsm 3nfmm-
39830 0ygbgdl, Moz mogabmegem 3gmomboboabogmgdal 360bz030b  Lobabosem-
dgame.

0dM0go, dbamgms gmebbdgds asmpmmbomgdmmdabsmazal 3abybobdggdemm-
30bogsb gobmagobygmgdals dgbsbgd dgbadmadgmons, @omdgzgdmem 0dbglb doRbgwmema.

9. oy dmzgomolb dGsmgnmo aMm3g3s bgmdg3Emmgdomsb asbgmoab Mgmgdals
Boc3mdmdabamagal szomgdgm  babsdommdsl o6 43bal, mogem 3Mgo@mMolb  dMsmo

LodaMomgdmog 8603369mmdal 0dgbl 0dgbsw, Hm3 asbbodmgmeglh bgmdgimmmgdnwsb
35b3m0b YRmgdolb sMLYdMsLS(5. 396MbILgdmmds g5653@30(398L dgdmbzg3zgdl, Hmwagba(s
bgmdg 3O mmgdomsb gsobgmol Babodnmmds 3omadamgdol ommzgzoL Loboo o@LYdMAL,
3ogM38 a0M339mm 35Mg3mgdgddy oyMEbmdam, bgmadg3Mmmadowsb asbams oMdzgdmawm
3bomgds: o 3MgEoGMEn  8Ms3gomnmbabonbngmas LobgmdgzPnmgdm gBmogHnmdal
d0dstm, dobo sMogmmobbdngMa J(3939 god3mGa3boglh bymdgzmmmgdnwsb gobgmal ggmadal
30bbmE(309mgdsl. 93M0gs, 3MgEoGMMal  sMsdMmsmgnmmds s  Jgmombobonbogmgds,
dmgomalb  dogh  3omEadmmadol aMmgg3obmab gMmew, bgmdgiMmmgdowsb  asbzmal
MbBmadgb Bobodnmmdow ¢bos 0gbgl 3nohbgmmo.

10. Lobgm3g3Emmgdm gomEgdmmadal dgnbemmadmmds sg3ndbgdl 3ommgdamgdals

oMM3930L  Mdogd@ e 398gammosl, Mm3molb  bagndzgmdy om8mzgbrgds bgmdg ;-
mgdosb gobgmal dgmMomn dmmbmzgbol Mgmagds, Mo dMsmanmo sMm3gzol o6-

LgdMBSL BobsdoMmmdom o6 ImMaabdEMgdl. bamdgzMmmadowsb asbgmobs ©s Dosbol 565b-
0on@9d0L LodsmnmadMog Mgg0dda dMsmal 30@gamEns gsobbsznmmgdam 360d369mmdal
0dgbl:

3) @0:dd0b yzgms LadoFmmmgdfngn Lab@gds baymdgzMmmgdosb gobgmab
BobodnMmdo sMbgdom dgnbEymagdmmdsalb obowgdb. s@bgdomns dgnbEmgdmmds,
Amdgmoai LgBombdammdolb  gobbodmaMm  mbglb  smbgslb s 360d369mmzbo
bogmymgzlb  3Mgo@mMal dmbommebgm  Lobgmdgzmnmgdm abdgmgblb. LL3-do o6-
bgdomn dgnbEmMadmmdol 3Mmb(3gB(300L 5ELdMEsDg B0560d6gdL 405-g Il (5) Bbemals
gmO3moagds: bgmdg3Mmgdsdy oMo ©0891d3909m0s, oY) 3omEgdnmgdol @oMm-
03935 1360d3bgmms. Modgbswss JoMornmo 3megdbo 360d3b6gmmasbn ommgggzal
dgnobgdal sMsgomam mdogd@n® dobdGoedl of aobsd3a3gdl, oMbgdoma dgnb-
Amgdmmdol  3mb39x3(300 domnsbo dggebgdoo o SBLEGSEYM™ 3o gamMnow
asbobomgds.

3) 39c3obyem  Ladommomdo bgmdg3ammgdosb gobgms, ©ods@gdomn dgb-
Amgdobomgal gool ©abgbgdol aofgdg, ondzgdmoew (3boegds. LEmGgL ofgwsb
20dm30bsMmgmdl sl 336, Hm3 s@bgdomas bgdobdngfn LobgmdgzEmmgdm sMma3g3s,
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dmbommebgmo badstmmgdMogn dgogan. sbommagom@om, Bobyomdal 3mbggbznal
dobgegom, bgmdg364mgdnsb aobzms ©avdzgdmon (3boegds, Gmogbsg dbaMgl of
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dggdmm  a0bqbadmams, o Medgbs 3b0d3bgmmzgsebos  3Mb3MgEma  doMmdal
dgbEmmgds  bgmdg3emmgdolb 80bbob  gomgamabbobgdoo. oy babgmdg Hmmgdm
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dobo dgmbEnmgdmmds sMLgdom eMM39390 36 dgaMa3bgds Imgamal, 306500056 Jab
sM0doM0mon 30Mmdob o) (339emmds 3Mbgdoo sMm3g3om o6 3ggdmm asbgbsdmgms
bgm3dg30mmgdal dgosbbdgdmmoa Bobssmbnwsb godmdmnbamy.

83M0go, bgdmblgbgdmm bs3ebmbdmgdmm 889330 3omEgdmmgdals s@bgdoma
oMm3930L  3obLadM3Ms Bonmosbo Jgxsbgdoo o SBLEGMIJENMm  JoGgamEnabgs
5531 dbgdymo.

©) 39c03s6gmo Ladsmmmoalb dabgozem, m@m3bGng bgmdgzOmmagdsda Imgsemoab
8096 ©5(330L 3omEYdnmgdal IM@3g30Lbal  3EgLaGMAEL Bomdmgdmds bgmdgs-
GPmgdoesb 3obgerab 9gmgds, 09 E30L ForEISYmdl @sdr3gzeb 338was
sMogmbogMnymos, dob Imgmbmgml bgmdg3mmmgdal domsdn @o@magds. bgmdgzev-
93006 gobzmal gmbogmmmds go60babmzMgds 0dal Logmdzgmdy, o) Medwgbswo
badaMomnabos, 3dmbogl LobgmdgiMnmgdm YMmngMomdsl 39Mb3gd@ngs 3gmam-
LobabogFMgdobs o abGgMgbos  domsbbolb  gomgemabbBobgdoom.  sbsmmgoya
doboombol bm@mBss 3063830390 mmo Lbz-ob 405-9 Il (3) Igbedo. Dmaswo Bgbob
boggmdggmdy bgmdgiMmmgdal dbamal dMsmgmmmds bgmdgzemmadoosb gsobsmalb
(303 Babadommdal o6 J3bab, Jogod abs-0b 324-g 3oMoamoqgbs s LL3-ob 405-4
1(3) 8qbemdn 063830390 3gdmbggzeda bgmdgiMmmgdosb asbgmol wamagds
o mosbom dggobgdom 3o@gammnsdgs edmzaogdmmo.

1. Jodormma badsmomol Babgozom, s6sbmon@gdsl gd398gdsmgds dbsmabamazanls
Bobobbom Logomommm bosbn, Gmdgmo gomEgdmmadol ©oMmggzolb msebs®mamo o
@dmomm bodsBmnmadMogo dgmgans. Loab@gMmgbms, MM gomEgdmmgdal go6DMobo M-
m3930L dgdmbzgzedn (3omzgnmo  J3gybol LodsGomal LobEgds bosbob sbsbreMgdals
Bobodommdow dbsmol dogm 8obo BobobBs® gomzomabbabgdals 360@gMomadl o oygbgdl,
Jgbadadobo, ©odpastn Dasbo s6sbmemMEgds LEMmo mEgbmdom, dsc dmMab obog,
mBgmboz 3boMg o6 nmzgemnbbobgdws, b o6 dggdmm gogmzamabbabgdabs. gbb3-ob 9:503
Inbmob msbsbdo, o bty gsbdbMmsobgom 96 ¢bgda gongEmmbomadmmdboo dmJdgmgdos,
35906 0gn 3obybobdggdgmoas ofs bmmme dab BogFm LogsMeyom, 9MedgE ©3EasMn
Bosbabomgab, bEmmo mEgbmdoo.

dommamns, Lb3 gs653830(390L dbomnbomzgal dmbaommebgmo ©s Lbagsmaoymmm basbals
565bmoMmgdal 36106(303L,%° BogMod 565bmenMadsl ©sd39300985Mgdama bosbob mwgbmdol
356babM3MOLLL 96 0035moLBNbYAL dFsmal o Mm3gmo Fm@mIomss FomEgdamgdals
3M@3935 g5dmbo@yymo. 3gmombaboobogfgdol 360b(30300006 g0dm3nbamyg, asmgsmalb-
Babgdal 3G0@gmondn o6 @bws 809385Mmgdmegl SLobsBEeNMmgdgma basbol mEgbmdal
dbmeme  306DMobn @oMm3q30L 9MbLdmdal dgdmbggzedn, o LobyMmazgmos, bLs3ebmb-

30098mm @mbgbg 30638 30(3009L Lodmgomadm 3mwgdLdo.

2% 6k, bbg-ob (bogoBmggmmlb LeBmgomadm gmegdbo, bogsmggmmb 3oGmsedgb@ob magagosma@o asBmzgds,
»16998560", Lo 396MbIgdmmm ©Bs@gds, 31, 1997) 412-g Fbema.
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NATIA CHITASHVILI
Doctoral Student, TSU, the Faculty of Law

IMPORTANCE OF FAULT FOR THE DETERMINATION OF CONTRACTUAL
LIABILITY
(COMPARATIVE ANALYSISOF THE PRINCIPLES OF EUROPEAN CONTRACT LAW AND
GERMAN AND GEORGIAN LEGISLATION)

(Short Summary)

The article offers the scientific analysis of the provisions regulating fault on the example of the
Principles of European Contract Law and German and Georgian legislation. The study aims at
revealing the positive and negative aspects of different regulation of the problem by the analysed
legal acts and also at offering specific proposals for the improvement of the domestic legislation.

The analysis of the problem of fault discloses more than one important shortcomings and gaps of
the national legal framework:

There is no single concept of breach of a contractual obligation within the Georgian legal system.
Furthermore, the Civil Code of Georgia (CCG) does not regulate the different categories of breach
in separate articles. For example: the stipulations regulating defective performance are scattered
amongst the provisions regulating sales contract. Only the delay in the performance on the part of
a debtor is being regulated separately, and only one article of the respective chapter deals with the
impossibility of performance within specified timelines as one of the main types of breach of an
obligation, and again in relation with the delayed performance — just to illustrate cases when
timelines will not be regarded as overdue. Furthermore, Article 401 of the CCG regulates only one
type of the impossibility of performance — non-faulty impossibility, which is not the only classic
example of this legal structure. Actually the impossibility of performance may be conditioned by
the fault of both a debtor and a creditor. The Code identifies any type of non-performance that is
not caused by the fault of a debtor with non-faulty impossibility of performance, which is not
correct. For example, in the case of creditor’s delay with the due date, the obligation is not fulfilled
independently from the fault of the debtor; however, this does not unconditionally provide for the
impossibility of performance. Hence, the CCG includes only the concept of impossibility of
performance without the fault of a debtor and, what is more, the wording of the provisions is
deficient and imperfect. In addition, unregulated is the availability of derivative rights, liabilities of
the parties, impossibility of objective or subjective, absolute or relative performance caused by the
fault of the creditor or debtor, which generated essential difficulties both at the level of doctrine
and application of law.

Based on the foregoing, it is important for the CCG to provide for the impossibility of performance
as a separate category of breach in order to ensure the accessibility to the right to withdraw from
the contract and claim damages. For the purposes of legal certainty, it is necessary to regulate the
types of impossibility of performance in a detailed manner and to provide for the scope of liability
of the parties to a contract with due consideration of the fault of the parties in the impossibility of
performance.
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Insofar as the legal category of fault is of particular importance for each type of legal structures of
the breach of an obligation, it is necessary for the Code to regulate the categories of non-
performance in a detailed manner and to specify the importance of fault within each legal regime of
breach of an obligation. The study aims at filling up this very legislative gap.

The survey offers the following succession of the analysed issues: initially the fault and its place
within the framework of preconditions of civil liability is investigated; the next chapter discloses
the legal essence of fault and the importance of its separate forms for the administration of justice;
a separate chapter is dedicated to the interrelationship between the principles of faulty and strict
liability and their operation within the legal regime of specific types of breaches of obligation,
where the importance of fault in the case of breach of an obligation to act jointly and the liability
for faulty actions of third persons, who are performing the obligation, are discussed separately; the
problems related to the risk of non-performance of an obligation are analysed again in a separate
chapter as they are of particular importance for the administration of justice; and, finally, the
impact of fault on the origin of the right to withdraw from the contract, on the determination of the
amount of compensation for potential damage and the exemption from counter-performance is
demonstrated. The final chapter of the paper outlines the findings of the study, where the main
benchmarks of the research are analysed in aggregate.
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Q330 b33RILNI60
obo-0b ommooogmo 503989800 Mg mmsbdo

06RJIMJN0) 3I3330RMIM3O RO 30LAIVE RI3V33N6AISITN 3MM3TIZIBN
LOJOAOIBITMUL LOYIGMO3MENLM 3IMIM LO3IAOITNL 3N06LIR3NO)

I. 3gbsgoema

mgb dmddgmo yzgmes Lodsmommgdmogo LobBgds dobogol odsbsbosmgdgmo mogo-
LydNFYdgd00 0035m0bbNbydL 393330MgMoL MM FMAIsl — 306mbooc 393 330MMESL @
sbegfdom 393 3300069mdab. bogHmsdmmabm 396dm LadsGmmab (dgdamdda — bzL) bggHmaa
39833000609mbab Ld30MbgdL FmENl 36mbooc 393 330MgMBILMSL gMmo 360d3bgmmzgseba sw-
300 9935300 dbegMmdom 39333000 mdsb. sbgMdam 3733300Mgmdal bsgnmbgdol aowsebysg-
&ob gdboby@gds DmangFma L3gEosmyGa bmMIs Mmam®(3 939460l dos 396mbB3@gd-
mmdsdn, sbggg bagMmsdmmobm bgmdgGmmgdgddo.

bogdoMmggmmb badmdomadm 3mogdbol 1344-9 3qbmob dobssmbnsob godmdoabamyg, 56-
qMda 396mbom saqgbomo gm@mdnm dgmagbomo 35333006530l (8mabogfdal) asb jomaan-
mgdds aoMEa(339mgdal dgdmbgggeda dobo dmbgdol dgwal dgbobgd. ob (30m3bMago gso-
a9008". 5bg3g (30mBbGHOg0 goMoagdss sbgMdol dg(35mob o6 3omddgdol s9@0. asbsmgomal-
Babgdgmons abocg, O™ yggms J39y60b 306mb3mgdmmds msgol dmmbmgbadl ¢ygbgdl sbgm
35003989380, 3gbow, 3Mad@n3zado bdoMow Bsdmagdmagds abgmo Lsgzombgda, Hmam@gda(sss:
3mobrgMdolb 4350bafnsbmds, 6gdol bs3zmn, gm@mdnlb o (339mmds. LagMmm jmmaboyco
3606303980, GM3madoz gomgamabbobgdymons, 130cg9mgl gmgmabs, m@m3bMogn gomo-
393980bomz0b (bgmdg3Mmgdgdobsmzgals), ymggmmgal o6 godmaygbgds abgoa b3gog0349-
M0 (30m3bM0g0 as60agdgdobomgal, Gmammagos sbwgmdo®. 8808md Rgzqbo J39y60b, sbggg
bbgs J3996930L 3o@gMnsmuMa s 3memadon@a bodsGmamo (3oem3g b5LEMNggdL sbgMdom
3933300Mgmdal bs 3ombgdl.

Bom3meagbomo LGs@nal doDdobns sbgMdom 3353 330MgmMdal bsgombgdol sbsmmaba,
LogoBmggmmb gmmadoy® Lodsfmsmdn s@mbgdmmo dmgogmoma bs3obmbdpgdemm batggbab
30dm3mgbs s sMB8mybzms dgbodsdabn Mg3m3gboas(znal dgdzgmdao.

Il. 56gMdac 373 3300060gmdab dndsma 33dmboygbgdgma Lods@mmama

»Logmadmmabm 39Mdm Lodsmommal dgbobgd® Lodomggmmb 306mbals 3memabonEa
bm@ds  (56-5 Igbman), Mm3gmo gobbodmzMagl sbwgfMdom 3533306 gmMbobal  gsdm-
Loygbgdgm LodsmmmgdMog bgbMoal, 58oMgdl sm@gMmbsGomm boboomb. dogmsd gb bmcds
56 13390L LadoFmmmob sHhgz0L gbadmadmmdsl. dsgsmomsm, sbpgfMdom 393 3300Mgmdabals

' LagoForggmmb bedmdsmadm jmegdbolb 3m36@&sa, Bogbo 8g-5, 3., 2201, 401.
? Mapsimesa H.Y., MextyHapoisoe qactsoe mpaso, M., 2000, 425.
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0bgMdal gm@mab 6s8z0mmdobamgal gob3Lodbmagmgma s6nb: (1) 383330060930l dmJoemos-
Jogmds, (2) 353 330069dmals hggmmgdmogo sanmbsdymegmo goms(339mgdol dmdgb@nbom-
30b, (3) s@gomo, basz 0dygmBgdmes NdMsgn Jmbgds, MmIgmbay gbgds sbwgMda, 564 396dm
6930l 03@&™Mbm3onl 3Mnb(3030 o6 3M(39Egds 393 3300MgMmdoma MMmngmmnmdgdal 3madbgl-
09390 bm@3gdol sGhg30Dg.

Mbs 500bndbmb, Hm3 bmgogMon J394bal LogBmsdmGabm 396Gdm LadsGmmolb bmem-
3930 35bmM3980m, BogMs8 obodzgdaw 300Rbg396 dmabogmdal Bnge Ladsmommgdmaga bab-
8930l omRg35L, HM3mal b@3gda bod 3g0EMML aobLBAL d93ga as3mygbgdmman ngbgds d93-
33006M9mdomn M@0 gHnmdgdol Imbebgbnggdmae. ghom-gMo sbgm ©gdmmgdsl dgazegb
396356gmn  Ladofmmamon, 39fMdme a9M3sb0ol Lodmgomsodm 3mmgdbol dgbsogomo 3o6mba
(3980am38dn — abzds). o3 396mbal 25-g9 Iqbmdn Bomggados: ,(1) LadsMmsmdgdzzoEmgmds
3305335930l d93mbggzodn gobabodrmgmgds 08 babgmdBogmb badsMommoo, MHmImolb Im-
Jomada oym 89833000093 9m0 35M@s(335mgdol 3mBg6@Gnbomaal. (2) ¢dmsgo Jmbgdol do-
dofm, Mmdgmoa 0dymayzgds gd3gybaolb dogboom, 3533300060989mb magabo asb3smammgdom
2060335 950b Jg8mbgg3530 Jgudmoas saMhomb 39Gdsbrmo badstmamo.

Amam® 3bgosegm, ggmdsbymo bmMds dgd3300M9mMmbom YOm0 gMHmmdgdl d390-
©985698L 3mabogmdaol dmdomodgmdolb LadsGmamb s, s3obmabsgyg, ©obadggdsw 3nnkbgzl,
™3 358 330000939m3s 39M3560530 5MLgdema dMazn Jmbgdal Bndsmam mgz0cmmb saMRomb bo-
doGmama. badsmmnmagdmogo bab@gdob sMRg3s, Mmam (3 93sb nmgamnbBnbgdl 356mbals 25-9
dnbeol dgmEg 36Ds(30, dg@obarm 0gbs 83 396mbdn 1986 Bgmb, LadsMommagdmaga 3m3abool
MRgz0m, LagMmedmEnbm 3gMdm Ladsommal MggEmmdnlb gomamgdda. dbsmgms bgdal s38m-
bm3ns bogHmsdmMabm 393 3300Mgmbob LadsGmamdn 5ol abdn@ ol bogsbo s LogMmadm-
obm dgsMgdob g8390930b5L ngn, Hmame (s 3sbsdmyg, 353mbs3mabas. badsGmmagdmago bab-
&930L s6Rg30L BMEBobg oM 3M(39m@gds 3oM0aqgdob Bm@Ial bagHom Babgdo (§11). 306mbals
25-9 39bmob 3g-2 53Dd(30 900076L 08 mmbmzgbgddy, HmMAmada(s gomzomnbbabgdymoas 83s-
39 39b6mbab 26-g5 dgbmab I-1IV 53Ds396000. 393 33000609mdomn gEmogfommdol dm3bgbmngg-
dgemo  bLodomomol ofMfggol gm@mds oMol bodwgomo, oy ol 3sbybmdl gMHm-gAmb 0d
3mmbmzgbomagsb, Mm3mgdaz gomgamabbobgdymoas 396mbab 26-g Inbmoo 35333006900l
256303 mmgdobomgol goMmmogomgdal Jgdmbggzedn.”

bgdmon Imygsboemn 8sgomomgdawsb Rsbl, Hm3 dgbodmgdmmds 393 330Mgmdomn & -
®09Mnmdgdol 565 03 LodsMmmgdmagn Lob@gdabowdo s]39dwademgdabs, Gmdgmbsy nmags-
mabB0bgdl 3mmobono bn@ds, 560l dgbemoemoa, sdsbmsbsgyg, bamgmons, Hm3, cbrs(z &3
dgbermo dgbadmgdemmdal gsdmygbgdom, dmgogmor dgdmbzgzadn dgadmgds Moo oemy)-
Mo dg033ommb  0mbadbymoa  MmngMomdgdol  dmbBabmoggds.  bmgogHomo oMol
Lodamomal sMRg3530 bgmeslb awgdoo dbscgl. ,professio juris gs8mygbgdol Moowgbo
130058 gbmdss, MM ab NdOENB3gmymRLb omFoonm Mbosgmmbmgdsl. Lodsmmal s@mfiggs
3mobgmdgl dgbodmgdemmdal sdemgal, babobbam dmyyammb mogo Logmmed Jmbgdslb o
50(30mmMb N0dbb3mgds, Mm3gmos BoM3madmds 0d bbgomsbbgs d399460b Lodsmmaml dmmal,
H03gmos G9MoGmmosdg 0dymeggds bod3300Mm Jmbgds — 00bndbogL 3. mogomn®.

3 Schénfelder H., Deutsche Gesetze, Sammlung des Zivil-, Straf und Verfahrensrechts, Miinchen, 2002, 10.
*Hoffman B., Internationales Privatrecht einschlisslich der Grundziige des Internationalen Zivilverfahrensrecht, Miinchen, 1999,
337; hinwais Soergel-schuring, Art.25,Rz.3, Miiko-Birk, Art.25,Rz.21, mit Beispilen in Fussn, 27.

5 . . .
www.notiss.ru «EnuHoe oOlieeBporneiickoe peryinpoBaHHe HMMYIIECTBEHHBIX OTHOIICHHH CYNPYroB M HAclEIOBaHHUE»,
06.08.2008.
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3560a8980b gm@3ab (339, »a9M0g9ds LogHome sGbLdmdL gmEm3ol 39d39mdoor. gmmdab
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5490056 353m3nbomg, o6 sMal godmMosbymo, MHmI sbpgMdo, Mmdgmoaz gmMdob o330,
dgagbommos g J39ysbsdo, o6 dggbedsdgdmeal dgmMg d39960L oG gFnsmama badsm-
omom 35035m0bbabgdmm sbgMdol gmMmsl s nmgmgdmegl dsmomow. dmmbmabyda,
Mm3mgdaz 65999698s 96gMdal Mm@l Lbgsabbzs d39960L 306mbIgdemmdal dogm, asb-
Lbgoggds oM dbmmmme g smgdom, Mg, dmangfo dgdmbggzsdn, 3M0bzndmmomas(s.
09 DmangMo 439996sdo gm®Ial (3300 dgoagbomae nmzmgds 3bmmme ol sbpgmda, Hm-
3903 @odLEMEMEMmO0s bLabgmdBogmb 30, s3abomgal Ygmadsdmbaemn mEgsbmb ob me-
653g3mMd0b 3060l dogM (bogemm sbwgmdan), bbgs dgdmbggzgddo @obodggdas g. 6. 396dm ob-
©gfMdgdo. ogMad 3530bs(3, MmMEabLaz Lamdomns gMomn Godal, dogomoms Lagsmm sbwgm-
dgdbg, dbgmos 03mgm obrsz M8gb0dg J394sbs, boway sbgMdal gmMmdobawda baygbg-
dnmo Imobmgbgdo dmemmdeg gdmbgzgze gMmdsbgmb. 8dwgbsw, 360d3bgmmgabos, ma
3M0don@®ds 6nMdsd Mo 3gadmgds 3Mmo dLabmb ol bszombgda, Mm3gmms maemdadby s
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boogmons, ®m3 5356 dgndmgds asdmabzomb LadsmmmadMogo ogs, Mm3mal moz30sb
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»005baMdm a5b 3o mgdol dndomm godmaynbgds 353 330Mgdmmal 13565b3bgmo 396mbom
35335m0bb0bgdmma doMombgbmogn. sbgfmdo ©s dobo Imdms gm@Iob dobgogom 0gbgds
bodgomon, oy ob o33sgmpomgdl baMgmol 306mbdgdmmdal dmmbmgbgdl, ob o) 0d
396mb3gdmmdal dmmbmgbgdl, MHmdgmaoaz dmddgrgdes Losbogmdm asbjomammgdalb as39-
09300 96 3091439300 sgomsl, 56 &) 359330000 9dmals ZoMown 336mbals dmmbm3zbgdl sbogm-
dab dgaqbol, 3o9Jdgdal o6 goMms(330mgdol 3m3g6@dn, 56 a) LasbogMmdm gs635Mammgdals
35399900L 09y ao943930L Im3gb@&dn ImJdgn 08 3obmbol Bmmbmzbgdl, m3gmacs
dmd85009dms 35333006 5dmal emdogomal d399sbsdn ob dabo Rzgmmgdcngn saombsdymes-
mab 439496030 bosbogMdm gsb3oMammgdol 8390930l 96 309143930l 8mB8968dn, ) MdGogn
Jmbgdal sanmbsdymemnlb 439460l LadsMommol Immbmzbgdl sbgmn gmbgdal sbogmdom
3005(3930b dgdmbgggeda’ (36-9 dnbemn);

sbammgom@o 60l 50badbmma bsgombo aosbyzg@omn Gnbgomol BgogMsnal jo-
bmb3gdmmdada: ... 5bgMdalb dgaqbol o6 dobo govddgdal od@nb gm@ds gobobodmazmgds
08 g3gybol Lodommmol dobgwgom, Los Imobogmdgb 3dmbos LosbmgMgdgmo sanmo

SdobGm@os m., Bgbogomo LogoFmggmmb badmgsmagm bodsBmmol dmasm 6sBamdo, md., 1997, 346; sa@Mgmay,
Flume, Rechtsgeschift, 244.
7 Anydpuesa JLIL, MextyHapoiHoe dacTHoe mpaso, T.1-2, M., 2002, 527.
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obgFmdal 86 sbgmn 998 0b Igmagbol 8m3gb@3dn. 8ogced sbgMmda ob dobo govddgdal og@0 o6
dgodmgds dsmama 0d6gb (36mdomo gm@mBob vy (339mmdol asdm, oy ob dggbedsdgds
obgMdal dga 960l 96 3nbo goddgdal o4&l dgagbol sgamol LadsMmamb o6 Gbgmab
396mb3gdmmdal.” (Mgl g, 1224);

396356000 Ladmdomagdm 3megdbal dgbogema 3obmbals 26-g I-IV 3xbmgddn Im(393mmds
B gMbo@ommds  gmmodoy@ds bLoddgmgdds Mbrs gadmMoiEbmb ©bgMdal  dsmammds
B30l o (339emdals go8m. 535bmsb 839330609800 M. M33g 5bndbogl: o) agM3sbaals
3EbEMBmmgabo dmdomosdg 0bgmobda dgemagbl sbgMdl nbamoabols Ladstmmoal gom-
35m0obbB0bgdmmo gmMmInm, g.0. mEo IMbB3nlb MbEsLEMgdam, 35306 g9c3sboal Ladsmmamas
Mbs aomobyzn@mb, LszdaMobos o oMo 93 sEanmmMdMozn FMEBob o330 SbogMdal
bo8z0mmmdobomgal. gb bogombo e@gdomaw Mbos gosbywgb. o) sbgm sbwg@mdlb swaqbl
LogMabggonl dmdomadg, bLagMobagmds, g.0. bLod3z0MML LESEGNEGs, YYbos gosbyzn@mb,
3obmbmdlb o9y 56 0bgmnbdo dgoagbomo sbgmda bL (Code civil) 999-4 3xbemals Immbmgbgdl.
boggHbagmo 88 jombgodg sgdom 3obyybl ndemaggs.

obgMdal gmmdob bLogombo Ggammofegds bLogHmsdmGobm 598 gddai. o3 mge-
mbodMobom, 5bsbndbogns 3sogob 1961 Brol 3mbzgbzns LosbgMdm gsb3oMgmmgdamo
Bm@3ob odomo go8mbaygbgdgm 306mbms 3mmaboal dgbobgd. 3mbggbzns sagbl, Hm3
sbgmda gmmMdol dobgmzom bsdwzamas, o) 0gn S MbsGomI© ©335ymPagdlb: ob-
©qmdob 3ganbol J394b6al Lodsmmombl, 8mabogmdal 8mdomsdgmdal J394bals Ladsmmsamb
obegMdalb dgmagbol 8mB8g6@dn ob goMms(330madobalb, dmebogmdal m3nzomolb Jggybabs
Lodommoml  obgMmdal dgmagbol dm3gb@dn ob goms(339mgdobsl, dmobog@mdol hggen-
m9dM030 danmbsdymagmo 439960l LodsGmamb sbwgfmdol dgmagbol 3mdgb@do o6 gom-
35(335mgd0bsbl. mdMago Jmbgdol sbpgMmdom gows(3gdabsmgal gsmgamobbabgdemoas @sdos-
&gdomo om@gMbsBogs — ¢dMsgn Jmbgdol swgombodymagmo dzgybol Lodstmsmo. o3
363963000 3mbBobomgbo s600b: 53L@Mns, dgmans, 39M3sb0s, oo dMn@sbgma, nfmaboons,
053mb0s, 390396005, LodbEgm sGM0 3ol ML ndemngs s Lbge.

o3 dggbgds Logommzgmmb 3mmobon® Ladsmmamb, 0gn gMM3sbgonbogsb oM gsbol-
b30390L Lsd3zz0MML LogMmm LESGYGL o sbgMdol BmMIab LESGMEGL. Mmamm s Lod-
330060mb  bogBom LEGNE, oby 9bgmdolb gm@3alb LEGNEGO asbobsdmgmgds do3-
33006380l goMEs(335mgdab 8mdgb@3dn s®bgdmo dmJomsdgmdob J39ybal badstmmoao.

obgMdal gm@al bs8z0mmdal bsznmbo dgadmads aohbogl 8mabogmdal dogf Bm-
Jomodagmdob dg33mob dg3mbgggzedo. Lonb@gMgbms, o Mmam& @bos gosbywglb bo-
Jofmggmmb dmgomadolb ngf dgoagboma sbpgmdol bsdmgnmmdal Lszombo, oy dgazzoms
LodsMamgdmagn bBGNGn, dogomomow, Lojofoggmmlb dmdomady gobws bbgs 39460l
dmgomodg. d90bomRmbgdl oy oM domasl babs LEGMEEL dgbodsdobsw dgoagbomo ob-
©gfdo? o3 3ombgady ofmymgamo 3abybo Mbws aog(39L, 3065006 LojsGmggmmb 3obmbo
L3L-0b dgbobgd sbegfmdal gm@m3al Lagombl 130330693L 03 J39y60l LodsMmaml, Gmdmal
dmgdomadqs 3060 agm goMEs(335mgdal 3mdgb@dn s 3Ms 3obsdwmy, g.0. sbgMdalb dgmagbol
dm396@ 0. go3mbos3moabo dgadmgds nymb dbmmme dgdmbggge, Hmmgbsg sboma bGsdn@om
obgFdabomgal gomzomabbabgdmmo gm@ds ©sgdmbgggs dofmabomgol dobsdwg dmJdgwo
LEIGYG gomngdamabbnbgdym FMMIsL, Mo o6 NOOYB3zgmymxlb dmobogmdal dogH
96obgm asdmbo@mmo bgdob ©o339L, dom 939G gL, 080L gomzemabbabgdom, MmA sbwgMmda
dmd89009dsb 0bygdl 8mobrgmMdob gomMma(335mmgdal dg3wga.

8 Paane JI., MexxnyHapomHoe yacTHOe mpaso, M., 1960, 894.
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2. boobgMmdm JdgEnbsmnsbmds

bosbogmdm 43gbatnsbmdal bsznmbolb 3GMdmgds 3ol mMIsg bobosmdns: Losb-
©gMdm  J3gmbomnsbmds oMl gabogmmn oMol J8gmbomnsbmdall ghom-gMmn asdmg-
m0bgds o 33 gyobom ob dgolb gobognMo 3060l doMswo LESGYEGL dgdswagbemmdado,
3ogc3 83obmobagg dog3momgbgds LsdgdzzoMgm YEMogMHHMdgdal LygMmL, Gm3gmdacs
30bgds dabo 3Mod@ngmmo 360d3bgmmds. Lsgzombol ™m@m3sgo bsbosmol dgwggos dobo
a56Lb3o390mn Mgammomgds Lbgoabbgs 399460l 3obmb3gdemmdada. ,Lasgms, dogzqom-
36905 o 96 LosbgMmdm J350bafmnobmds dmasmam 35bafnsbmdal bsgombl, Gm-
3gmo( gdmgomabbnbgdmmos gb3dz-ob 3g-7 3mbemoam, o Bnggnomgbgds J3gmbomnsbmdals
a56LogmMgdam  Lobglb, mIgmoi  gomzemobbobgdmmos  a9MBsboals  Bo@gMasemEo
bodsomom, abs-0b 2229-g dnbmon” — 50603653L 3mgdsba’. s3@mMal sBMom, b Lsznobo
Mbos gosbygl domnmgdobs @s M330mnmgdol gbom, g.0., EmamEg 3ol 3osby3z9@L ab
bodammamo, Gm3gmbsg Bommomgdlb 3mmobdonmo benmds.

LgL-ob dgbobgd LagoFmggmmb 3obmba J3gENbsMmNsbmdal Lszombol gobbabrgmal
139300698L  BoDognGo 306M0b oMo 3obmblL (lex personales). 306mbols 23-5 dybemals
365630, HMIgmog 9@9Mgdl dmasw bobosmb, gobaznco oMol Mgmgdonbsnsbmds o
J890mboMnsbmds  gobabodmgmgds 03 Jzgybol Ladsmmoom, Gmdgmbsi gb 3ofo aobg-
3003690, 335bmabagy, badomggmmb 8mdsmasgol 8ogf LGo@mLob dggms o6 godmabgggl
96mbgm dgdgbamo gmgdanbafnobmdabs s J8gnbomnsbmdal dgbmogsl. smbndbymao
domomgdom go30035Mm bogoMmmgzgmmb badmdsmodm 3mogdbdy, Gmdmab 3g-12 o 1345-9
Inbmgdo  a56LsbM3MO396 FobogyMo oMol  J3gybasMmosbmdobs s Lasbogmdm  43g-
boM0sbmdals bogombgdlb. dgadmgds omgzslb, M3 bodsMmggmmb do@gfosmnm 3o6mb-
3009dmmdadn gMmdsbgol gdmbggss Jdgnbomnsbmdabs s LosbgMdm Jdgmbomnsbmdals
sbogn. Lbzs 439460l gmmadon@a LodsGmama Gadogymo oMol basbogmdm  Jdgwe-
BoM056mdal gobbadmgMabamgal dgodmgds 0ygbgdwaglb Lbgs 360b6(303L. gsbocmgzamabbabyg-
dgmos obog, Om3 mgom bLosbpgmdm JdgEnbomosbmdals sbagol Lsgombaz Lbgswsbbgs
9394960d0  gobbbgeggdnmo babMogwgds. ,mdMsgo Jmbgdol dodscon 3GMdmgdgdo of
Boc3madmds — oMol ¢bsto, dgomanbmb s6wgmdn, gobobabdmgmgds Jmbgdol sanmbedym-
ggmab badsGomoao (situs fundi) s gb sgoemao (Situs) o6 oz3mgds. dmdGsga Jmbgdol d08scm
9L bLogoombo gobabodmgmagds Imebmgmdal @mBnzamol LasdsMmmon. Mopash s6wgmdal
3gaq60b d98mga mdazoemn dgadmgds dgozzommb, boGoymmalb 4860b, HmBgmo m3nzamo
mbs 0dbglb aodmygbgdymo: sbegMmdal dgaqgbol @MML sMbgdmmo, o 3ol ©m3nzomo
dobo goMs(330mgd0b 3mdg6@Tn?“ — smbadbogl 3. gmmazn'’. 0gngg 3GMdmgds dg0dmgds
dggbmb Lasbogmdm 8gbatnsbmdal Lsjnmbl, o9 ngo gsbobabmzMgds 853 3300Mgdmals
dmgdomadgmdol 43946l Ladsmmoal dabgmzom, GmIgmoa dgadmgds dgazgommb. bzb-ab
dgbobgd LogoMomzgmmb 306mbolb 56-5 dqbmo o6 dgozegb 98 Lagzombal demgammomgdgem
L3gEoomYM  BmMIsL.  5bndbmmds  Fgodmgds  BomImMAdzel  sbegMmdal  bsdmzgommdals
36mdmads, 30650000 Lagomommms badsMmmol bm@dsms 08gbbsntn 3mmabas, Modwgban
bodamomgdmago Lol gdsg 8mbsbomgmdl 893330MgMmdom YMHMNgMmmmdgddo. dogsmoms,
mbagGgmndo 33bmaMgdo Mbamgmal 8mdomoedg oy 14 Bemob sbszdo dgowagbl obwpgmdl, —
Mmbagmob bodsMmamon smnsMgdl sMabEmmBmmmgabo 14 Bemal sbozlb domBgmmo 3ofals Bnge
dgaqboem obgmdb, — d93wga gb 3o Rsdmgs LogsMmazgmman, doomgdl bogsMomzgmmb
dmgdomadgmdal s goM3399mo eMmab d98ga goMman(33mgds aby, Mm3 o6 dgoaqbl sboem
0bgFdL, boMmdmndmds 3Gmdmgds: ¢bamgmal Ladsmommal mebobdom, HmImal dmdomsdg(s
0ym 3060 sbegmdal daqbol 8m3g6@3n, sbmgMmda Rsomgmgds badwgomo, bmemm Lodom-

’ Hoffman B., @obob. 6536m3a, 32.
' Boned) M., MexyHaponHoe gacTHoe mpaso, M., 1949, 619.
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039emb badsMmmoab mebabdow — dsmama. Lbgs smEg@mbs@ngsl Rzgbo 396mMb3admmds o6
3301535Dm38L, Moz oMb Imobrgfmdal M@mgdol sM®3g3s, MmMBgmdsi asdmbso@s magabo
1 3965b 3690 6gds Jmbgdab gob39Ma35Lmdb ©s333306Mgd00n.

3390(39600b 1987 Bemol ggogdsmato 306mbo ,LogMmsdm@mabm 3g@dm badsmommaol dg-
Lobgd®, EmMIgmo(s nmzgmgds gMm-gem y3zgmodg bamigmgbm 3moogogsnsw bogHmsdmmabm
3960dm LadsMomnl bm@Mdgdabs, sbpgMdal gmmdsl sbsmmmaonnm 0ygbgdl dmsobogmdal bbgs
bobob aobzemammadgdobsmazal o dom bodwzammdsl ¢3033069dL ,LosbpgMdm gsb3stan-
mgdalb gmEBab bogombgdol 3obmbms 3mmabaal dgbobgd® Jssgol 1961 Brob & md@m3dFals
3mMb396(300L (396mBob 93-5 8bemn). 5@badbyma 396mbo 393 330 gmMdal dgbobgd (3939
5330 g56badM3MI3L, oy MMBgmo 399460L 396mMb3gdmmdom YMbos FMBbMnawgl Losb-
©qMdm §890656M056mdal b gomba. 3obmbals 94-9 8mbemdn bamgzedns, Hm3 oMo Ygmgdsdm-
Loos, gos3gomb gsb3oMmammgds aoMms330madol dgdmbggseda, oy aobjeMammadolb as39-
09300 3m3gb@nbamzal dob o3L 930b Megmgds 03 J39960L LadsMormab dabgogom, bowsz Jabo
bagbmgMmgdgmo saomon 56 RzgnmgdMozo sa0mbadymygmos, b gm-gMon 03 J39ybal bo-
dotonol dabgogom, Gmdmab dmdsemadqs oan N

03 LO30MbMOb s 3d3dnMgdooc 3. gm0 5xbndbagl d9dwagal: ,00y EM3n(z0mafMgdmmao
39635690 16 Bemob sbs3dn dgoaqbl sbgmdl, Mabo amgdsy dsb o3l 39cM3600L Lods-
omom s 09 ob d73gado LogmEbmol dmemmdeg dg0odgbl nbamalbdo @m3dogomb, ybos-
doomm 0dbgdmes sbgma sbegMdal domnmo (3bmds. o) asbbme(sngmes bsdwaznmo
00090 5480, 3d3zgdgmons, ob dgadmammb 03 gocgdmgdol aodm, Mmd, Lbgs d3g9ybals
mdnomol  Ladommmol  0obobdow, of oMbgdbmdws sbgomo od@ab  gobbm(sngmgdals
J390mboMosbmds. !

dgdmgdgmos, 56 539mbb3mm 3. 3megnl 93 3mba(30L S oG gd0m o6 5x360dbmm,
Amd bosbogmdm 43509basfMnobmdal sbogal Logombo wzbm d3gybgdals 30bmb3madmmdsbs s
39(3b0969d5da L3g(30ee MO G0l IMBgLbFnagdmmo s (30m3g gobabomgds, Mo, badmemmme,
30Bbo nbobagb ImabgMdnl Bngf godmba@mmon bgdabes s 56gMdnl a(335b.

3. 5bgMdab dg(33em> 56 IMIms

3mobrgMdg Lozmbmgdo Latggdmmdl sbgmdda Imblgbngdnm Jmbgdsdg dgunbdemy-
0530 YBRMY0gd0m. K9M 30093 MmIob bodsMmmoal gdmdnsb dmymmgdamon, ImsbrgMdgl bo-
3 Ebob 1 3065b 369 3mBg6@ 98y dggdmm magzaba sbgMdal dgzgms. sbama sbgmda, oy
ol 63830em0 0ym dga g6l 3m3gb@da, sd85dwms dggm sbgMdl. 35306s(3 30, oy dgdgmaddn
sbamo  sbgMdo  3oMas3s  domosl, ob 8sbdo  @obndbymo g3 3300My  33gdMES, b
39983300009mdab MRmadsb 3oMas30s, Babs sbpgMmdo gonJdgdmnmam nmgmgdmws.

obgMdal g(33emabs o gomd8930L Bgbgdo momddal n@gb@Mas @bmaEa J39469d0L
do@gMnomam badsmmamdo. sbgfmdal dg(33ems o6 dmIms dgodmagds 3obbm@ (309l dmsb-
qMdab 30y 6530L30gE 3mMBg6@&3dn, Mabmznbsy godmnygbgds Lbgswabbgs bLadnsmgds: sbomao
obgMdal dgmagbs, GmM3gmo(y 30Msd306 5974dgdl 96 gbnbssmdogagds sMnbogm sbrgmdl;
3bgMdals 3mb3dmds; mgnznomuMmo ©g3mbofMgdmmao sbpgmdol sdmmgds s o.d. (dmmasmy-
00, 963900, 3mmmbgon, Gdnbgon, LagMobagmo, Bgbgma, 339030600 o o. 3.)."

9fmmdmogn sbegfdn, sbammsdgmogmmo badsmmmol dobgmgom, sbggg dgodmagds
(39m3bM03500 dmndammb, o363 530l dgogasw dgmmg dbsmol aMmggnmo 0b@gmgbgdo dg-

" Maxoscknit A.JL, XKumbuos A.H., Myparos A.H., MexyHaponHoe 4acTHOe mpaBo, MHOCTpaHHOE 3aKOHOMATEIbCTBO, M.,
2001, 647.

"> Bonb M., @obob. 6536m80, 620.

" Bagecckuii B.B., OCHOBHbIC MHCTUTYTHI T'PaKAaHCKOTO INpaBa 3apyOe)KHBIX CTpaH, CPABHUTEIBHO-NPABOBOW aHanu3, M.,
2000, 549-553.
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0dmgds o3 0469L LsBoBomNsbmdal Lodsormoal bodmsmgdgdom.' ass dmsbrgmdal
bgd0m obg@dal 3mdmabs, 8390z mm LadsMmamda gomgamabbnbgdmmos 396mbals dogmom
sbgMdall 3mdmol dgdmbggsgdn. ¢30639malb ymgmabs, sbwgfMdo Mddwgds odm@babgdoo.
&0 gdab dMegmgbmdsdn 83 dgdmbggzado oamemabbdgds, Mmam 43Gab, sbgzg (Mol
sbegMdo  (gomogmmbos, bogy-om@ 3o, dobahnbgglbo o ©.9.), bmmm dmangfo 3GoGdn
0gyeobbdgds dbmmme (3mmol sbgmdo (smsedsds); dmash sbwgmdo 4dwgds gobjm@bo-
bgdom (396Lom3geb0s, BmmMmaws, MO K0S, 56 3obDobo s bbgs); Bmasb — (Mmamez bgbo, Mo-
(3 65B0em3n) 353930L ©ds©gdal dgmgasm (gomogmmbas, dsbohybgdba, Bom-om 30, bog-
%g6bo s .9.)."

Bmg0gMon me30bgdnEadom baboommgds sbgMdolb dg(z3mabs ©s dmdemal 0BLEG GG
053mbg® LadoFmmamdo. sbgMdol go9d3gds o6 ombmzgl 0dsgg 3Mm(3gEYMab (3350, M-
moms(3 0go 0gm dgoagboemo. dsgsmoma, Laxs®m od@nlb ggm@dnm dgmagboemn sbwgfMdan
dgodmgds go143qb Lagmmata bgmoom ©sbgMomoa sbpg@docm b b3gnemaEa gm@Iab 6-
©gedoo.

Logofmggmmb  bodmdomosdm  3megdbol 1398-5 dabemol moboblow: ,dmobogmdgl
ymggmomgolb dgndemons dg339mmb 96 3mdommb sbrgMdo:

s, dbamo sbgMmdal dgagbom, Mmdgmoa(z 30MEsdnm oJdgdL Bobs sbpgMdl 56 ol bs-
Bomb, ®m3gemoa(s sboem sbg@dl gbnbssmdmgagds;

3. LobmEB oMM MmEMasbmdn 3obsbagdals Ig@sboo;

3. 9b6gMdal yzgme gabgddmamal dmb3dmdao 8mabogmdal dogH o6 bm@smanbal 8ogm
dmabgmdnb gobzomammagdom.”

o 33mog Bom3madmds gombgs, o Mmdgmo Jggybol LodsGmamlb Mbrs w©sogd399-
©9056mb 8bgMdal dg(33ms 56 ImIms. dogomoma, ImsbrgfMdgd sbwgmdal dgoagbol dg3-
93 dgogoms dmgomadgmds s, s3obmabsgyg, dgoanbs sboma sbpgfdn, dsgmsed dgdwmamdda
9L sbegfmdn dsmamaw 0dbs (36mdamoa. Jgodmagds boMmdmgngobmor Lbzs Lodmozoss.
dogomomo, dmabogmdgd, Mmdgmoa gobos bLbgs d3gybob Bmdomadg, dgomagnbs sbsemo
Loobpgdm gobjofammagds 83 J3q4bals LadoGmmal bm@mdgdol ©o(33000, doamMad gl sbsga
356356 mmgds  mogobo  Jobssmbom o3bgdL Fobodmy gozgmgdmm  Losbogmdm  gsbzem-
a9madal. Go dgwn gbg3e o3 ¢3965L36gmb, o9y ab o6 Jggbedsadgds badzgzoEMmmb sbaem bEs-
&@L? Bggba 3obmbol msebabda, ngo ngbgds oyMaanmoa dogmals 53 Jmby. o3 ol 3369wy
dngngomo bL3L-ob dgbobgd LojoGmggmmb 396mbal 56-5 FgbEolb sbomabal Jgogasc,
Mm3gmo 90 330030DMBL  om@gMbo@nzol s babBow swagbl, Mm3 Losbogmdm asb-
3oManmgds 0m3zmads gm@3alb (3300 dgoagboma, ) ogn dggbodsdgds 03 d3gybols
Lodsmmambl, Hmdgmbs(z 369 3g30Mgdgmo 3oMmEs(330mgdabsl gobg39c36gdmes.

®5653500Mm39md53dn 30d0bstg LadsGmmgdmag 3Gim(39Lbgddg 330639800 dgodmgds
00g3oL, MM 306mb3gdgma o0bBMaggal, o dgodmgds 3gBo SmEgebs@ngs bom-
dmo@anbmb, Moms @oiEmem 0dbgb 8mobogmdal dogm gembgm dgoaqgboema Losbog®dm
356353 Mmgdol 6s3gommds. gMmbs ©s 0dsgg ©OH™ML gb dgodmagds ogmb bLosbogmdm
30630639 gdal dgmagbals s@aamobs @s @Mmab bsdstmama, 3mabogfmdol dogH Losbpgmdm
356356Mammgdol dga9b0ol o6 goMms(3zomgdol dmdgb@do dmddgwo Ladstmama, bLosbmg-

9dgmo  dsgnmob 96 Bggmmgdfogo sgombasdymygmol 439960l Ladstmamon, Jmbgdal
sa0mbsodymaggmob badstmamo.

' Bacunben E.A., [paKIaHCKOE H TOPrOBOE IPABO KAINTAIMCTHYSCKUX cTpaH, M., 1993, 540.
13 Summary of American Law by Martin Weinstein, of the New-York Bar, 1988, 563-566.
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4. 5bgMmdno 373 33000MgMdS S dMa30 Jmbgds

Mmame 339 503603690, L3L-ob Jgbobgd Lodommggmmb  306mbols 56-g dgbemals
05656300, 358mbs3mabine 53mbggss, MmEgbss sbmgfMda 3gqbgds Mdeog Jmbgdab. 98 ™
obgMdal  gm@m3nb  Bodgommdabsmzal  gomsdbyzg@&n  360d3bgmmds  gbndgds oo
35333006 90mol dmdomodqgmdal Jgqg4bols LadoGmaml, oMsdgw 0d Jgqybol LadsGmaml,
Losz dMago Jmbgds 0dymyzgds. Logoombob gowsbyzg@e — oMol oy oGs Lo gmomgdab
aRmgdol bogobo ¢dMogo o dmdEogn Jmbgds, Gmami bgbo, 3Mmdmgds o6 sMab.
LoymggmmomEss 5m0sMgdema, Gm3 3abal bs3ggmdg sMbgdamo Bmgdgda, dsma babosmal
(bobogoxmbodommmgdMogo  0bGgMgbgdn, Gmdmgdaiz  gxdbgds  LogMom  Lodsmmols
3606303900, gMomo dbMng, o LZsMOMNbMbal bLadsMmaml, dgmmg dbMog) ob bobam-
dmogmdal (Lo gmogdol M3oMmmdme dgndonmsegn Mgmgds — Free simple, Jmbgds, Gm3mal
398330Mgmdom goms(393s dgdmmmmmos — entail s 3sbbabMzAMmo MM oEagboemn
Mxmgdgdo — terms of years) dogbgooge o6 obob bs33900L Femmdob M@mgdabogsb
odm30gdmon (LgMzod o, dmggds s MgbEs), oMol ngmgdgda 30bob 653390 Dy.
bogoobo Gommegds 35d0b, MmEaLsi NBmgds bogmdy, Gmdgmoi BodognGe oGab
dmdMosgo, 3mbiMg@mmoa Ladstmmgdmoga LobGgdom gobobomgds Mmam(s MBmgds MdMog
bogondg. dogomomo, 8gbsgmmmg obgon dmd@sga bogmgdobs, Gmam@gdazes: dabab
6533900Dg LadommmgdFngn GoGmmob sdssbEnMmgdgmo m3mdgb@gda, MdMsegn Bogmal
Lo gmmgbgdgmo, mgzba Byombazagdo o Labmab aobamgdn, nbgmobol dows Lsdstmmom
aobobomgds Gmamey ddeg Jmbgdady 0b@gmgbol dJmby. Logbgdoo Bomgeons, Hm3
boggdmds, 039dmmo 353mxygbalb Rs@emgdol 30bbom, Mm3gmary o6 dgndmagds dmodsmml o3
30mmdolb  oamdol aofMgdy, b 30g3Mc3bgdmmal boggdmdoms 08535 3oGgammao,
Mm3gmbaz RzgnmgdMoga boggdmdgdao 30g3mm3693006, od(3e 533-0b dmgngMo 3GoGbo s
3963560530 sbgomn Boggdmdgdal dgbognmmg gobobomgds Gmamey dmdMog Jmbgdady
0b&gMgbol 8dmbg. 35doboady, 0dswgds gombgs — GmMIgmo LodsGmama bos oymb
35053643980, 09 badsMmmmab gfon LabBgds Jmbgdsl gobobomagh Hmam (s MdMagl, bemem
dgmeg Bmammi ImdEogh? 0bamobol LodsGmmabs s 3Magoma bbgs LadsMomgdMagn
LobBgdnb Bobgwgom, gb LsdsMmomo ¢bws aymb Jmbgdal swgombsedymeggmal 39460l
Lods@mmamo (Lex situs). oy Lex situs s3s o) 0d bagml sbnggdb ¢d@sgn ob dmdmago bogmal
bocabbl, dgbodsdobaw, bogdnlb gsbdbaemzgmads LabsdsMommad 8300 NYbos 0bgm3dmgabgmmb.
36bgdmmo LabadasMommm 3Mag@ngs d0oRbggl, Gm3 nbgmaby@n dobal bs339mal @s@z0MNg0b
Jdgegase BoMm3mdmdomo  g@mgds gbms  gobabomgdbmegl  Hmami  dMsgo  Jmbgds,
dobgegae 0dobs, MHmd, abgmobolb dos LodsMomol cmobsbdsw, ngo 335mogk00MEYdS
mammi  3gObmbomyMo  Jmbgds, Mmdmal  bogydgmoee  oMbLgdymo  goMoggdobomgols
©535b5L0509dgm0s Fomn s SMS G ZoMMZs. '

3mdMag 6030gdL ImEnlb GobognMo Mol abgmo bogmgdo, MHmamMgdoges: Lo Mmab-
L3MEGM Lodyamagdgdo, Lodmgem, Ladsgmm bmdsmegdn, MMBMgdLaz gobLszPMEgdamo
3300030 3430. 535bmsb ©d393d0Mgd0m smbobadbagas, Mm3, dsgsmoms, Mmbgmal
396mB3gdmmdom, sbgmo Mmdogd@gdo aobobamgds Gmam(s MdMago Jmbgds'. gofmwms odabs,
dgbadmadgmons, gdMeg Jmbgdsl 3Jmbogl nbgmo saomdEgdstgmds, GmEabsz nan ndym-
3gds M33gbndy Labgmabogmb @gMo@mmosdy. o3 ©OHML Gommos dmadgdbmb ¢dMsgn
Jmbgdal dodscron godmbaygbgdgemn 3mmodonma baddgmo.

' Yenmp Jx., Hopr I1., MexayHaposoe qacTHOE mpaso, M., 1982, 323-324.
' Anydpuena JLIL., @obob. 653Gm8a, 122.
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@. sbgamgeosbo, sbEgEHdoo dydi00@gmds @8 dsborsh 83838069800 I6mdemgdido...

Lodmemmme, dgodmagds omgdgel, Gm3 Bogmgdol 3mobognzsos mdog s dmdMmag
bogmqdom 993980093569ds Jomn sanmbedymagmoa 439960l LadsGmaml (lex rei sitae). sgcod
LogoGms 50bndbmb sbggzg, ®m3 Bzg60 3mmobonFno bmMds o6 sdYLE oL, desgn Jmbgdal
65 boboemn Mbs 018ymeygdmegl J3994s6530, MM3 sbmgmMdn, Mm3gema(z dggbgds sbgo Jmbgdsl,
Ronomgammb 93 §39960b badsGmmoaom bosbpgmdm gsbzsmammagdabsmgal gomzamabbobgdmmao
BmM30b o(33000 dgagbommo. 8356 3o dgndmgds sbgzg Bomdmdgsel 3Gmdmgdgda, o
sbpgMdoom  gomzamabbobgdama ydMego Jmbgds 0dymegds Lbzosbbgs Lobgmdbogmb
&9gF0GmE0sDdy.

. ©sb336s

ym3gm0gg 998mambadbmmoesb godmdmnbsmy, dgadmagds nmggslb, BHmd b3b-ab dgbobgd
bogoMoggmmb 3obmbals 56-9 bl oJ3b dg3gan Bogemo: 1) dobda gomzgamabbobydaymos
dbmeme ghmo gmmodog@o Loddgmo — 3583300060980l (BmobrgMdol) dmdsmadqgmds dab
35M©5(339mgdol 8m3gb@3dn, — Mo 3960 MOMNMB3gmymalb dmebrgmdal Bogm gMombgem
333mbs@mma  03065L36gmn  bgdal  bodwzammdal  badzzoEEmL  LEIGWEGL  dg3zmab
dgdmbgg3930. 83mgbow, Bzgb0 30bmba o6 Mbos nymb babBo s Losbogmdm asbzsmammgdals
bo330mmdabomgzal 3o63LsdmgMgmo Mbos nymb s dbmemme dmabogmdals 83¢sdnbrgemo
dmgdomadgmdol 4399460b badsmmomo, sMedgm Lasbogmdm gsbzsmammgdol dgoaqbol dm-
396830 3mgd3gmo badsMmmama(s; 2) 5bndbyema bemmMds dggbgds sbgMdol gmmdal Lo jomblb s
o6  dgoiogb obpgMmdoo 393 3300Mgmdobamgal abgo  860d369mmm3s6  Logombgdl, Gm-
amEgo0300:  LosbgMdm  J3g09baMnsbmds, Losbwgfmdm asbjofmammgdol 6s3gommdy,
obgfmdal dg(33ems 56 8mdms. 835bmsbogyg, dobdn o sMab gsbbadmaM o, MdGsgo Jmbgdals
o Bobomo Mbws 03ymygdmeogl J399sbedn, M3 sbpgMmda Rsomzgsmmlb gm®mdal ©s(3300m
dgeagborrow.

35399900 ob336980L bogmdzgmbdy s Jgemgdomo LodsMommgdMago sbsmabals
dggas 398330009mdob bggmmdo smbgdema 306mbdmgdmmdolb bHmymagabscmzal 8nbsb-
3gbmboos, Hm3 ,bagMcmsdmmobm 396dm badsmmmab dgbobgd® bojstmzgmmlb 306mbals 56-9
dqbmdn 3g30009L 535@ 70980 s ngo Radmysmndogb 3gdgan Mgwsdnoom:

»3bema 56. sbgMdom 393 3g30Mgmds.

1. LoobgMmdm asbzoMmammgds ncmgmgds gmMmIab (33000 dgagbomam, o nan dgg-
Lods3gds 08 d3gybals badsGmamls:

) MmM3geba(y 3583300009890 goMES(339mgdabob gs6g390369dm©s;

3) boa(g 35333006709 4o6Ms(335g0LdL 3dmbrs Azgmmgdfngo saombadymegema.

a) Lo s 034mggds 1desgo Jmbgdol doMomaa bobama, Mmdgmbsg gbgds sbogmda.

2. 03 g5639Mamgdol gm@Iab Jodso, MmBmomsz brgds sbmgmdals 3g(33ems o6 3m3-
ms, 0bggg Mmame(z Lbgs gob3omammgdgdol dodomo, godmaygbgds o3 dbmals 3o ggma 3¢b-
480 300m35mabbabgdmmo bybgdo.

3. Immbmgbgdn, gomgsemobbnbgdmmo dmabrgmdal sbszol, §dgonbsmnsbmdabs s bbgs
30Mo0 030bgdgdobomgaol gsobabamgds Mmam@z LosbogMdm gsb3zomammagdal gmmdab
dmobmgbgdo. 50b0dbyemn dmmbm3zbgda 3G (39mmds sbmgMdal 3mb3gqdals ndston.

4. 0565MRgb dgdmbgggzedn Losbpgmdm asb3omammgdal bsdmgnmmds asbobodbrmgmgds
03 J39460L Ladsonmoom, MGm3gmoa 3sdmygbgdam 0dbgdmms LosbmgMdm asbzsManmadal
3539990l dm3568dn.”

bom3mmagbomoa Mgmsgnom L3Lb-ab dgbobgd LadsMomggmmlb 3obmbals 56-g dnbemal Ro-
dmyomndgds  JgoeMmgdoor  @cm  LEmymzomb  goboob  hzgbL  30bmBIgdmmdsl
LogFmedmmabm 3g@dm bodsGmamdn s 05300056 5335(30mgdLb Br@3al batiggbowsb Bodm-
dmdoen dgbodemm 3Mmbmgdgdb.
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DEVI KHVEDELIANI
Doctoral Student, TSU, the Faculty of Law

TESTAMENTARY SUCCESSION AND RELATED THERETO CONFLICT OF LAW
PROBLEMS
ACCORDING TO INTERNATIONAL PRIVATE LAW OF GEORGIA

(Short Summary)

The author discusses the problems of testamentary succession burdened with a foreign element in
the International private law. Along with highlighting the conflict of law issues, the paper offers
the analysis of Georgian and foreign substantive provisions of the law of succession.

The author reviews the aspects of testamentary succession in the international private law and
refers to the shortcoming of Article 56 of the Law of Georgia on International Private Law. In
particular, this article says nothing about such important for the validity of a testament aspects as:
the age and capability of a testator, his/her other features, witnesses to the testament. The Georgian
provision does not specify which part of the real estate is supposed to be in the country for the
testament related to real estate to be regarded as made in accordance with the standards, provided
for by the law of the country concerned. Furthermore, insofar as the law applicable to the
relationships burdened with a foreign element is identified upon the death of the testator, being the
citizen of the country concerned, the foregoing cannot ensure the protection of will once expressed
by the latter. The disclosure of all these shortcomings and gaps aims at theoretical substantiation of
the necessity to introduce an addition into the Law of Georgia on International Private Law.

The author offers not only the theoretical statements, but also the new wording of Article 56 of the
Law of Georgia on International Private Law, which adds the value of legal importance to the

paper.

The article consists of the introduction, the main part and the conclusion. The author offers his
findings in the final part of the paper, which allows for better comprehension thereof from the
technical point of view.
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KLAUS J. HOPT, WIEN 28.1./26.3.2002

3OIL 3M3BN

dME3MAIGNITN 396013 I3MM3IdIN:
6J3I9T06I3NL O6IXN IMRITN RV ,,AHINRN LOIIGAORO

936m35d0  3m@3mMd30ym doMmgabs o ,Mdom LodsMmmomdg®, Mmam Mgan-
mofgdalb sbom dmeambyg, baydamn 3obbbgszgdmm doamdsl bagoMmgdl. 3mEM3mEsanmo
domngol 3megdbol gobbomgol g30396@®M3d0 s@dmPgbam s3L@Mamm Lobdmasmgdsl aob-
Lo gmotgdoo 506 gMgbgdl bLodo Logombo, GMImgdais BoMB3meagboma MgggMedalb bsd
boBoemlb dggbedadgds: I (369ds, Babo gobzomamgds s dgdsmagbgma Bobamgdo; Il 3me-
3mEo (300 390030 5 J9bmMB3gdmmds — 3mMm3mMssoma doMmmgol dgbabgd aqgMdsbaymo
Lodmagmmom 3m3nboal godmzomads, s lll. 3MG3MEAS(30mma Joongs s bgdoymymmdomn
300693006505 — 35dM (3008930 @S 3MEYJLmSL s 3ogd0Mgdmmo 3GIMdmgdgdoa.

30Mg9m 6sbomdn 3mM3mMsomo doMmgs gobbommmos bogHmsdmmabm 3mb@gd-
LEJo; dgmeg Bobomo 03 gomgdmgdsol smBgAL, Mmool Jobggomsz, FMM3MES3Oo
doMmngs, Mmam (3 boMdmoanbormo ©gds@qdowsb Numm boommam gsdmhbogds, sts 63nbmsw
3M©94Lob bsgombos, s6edgE, Mmo30L IbMg, sbobogl 396mbILgdmal 03 sdm(356L, AMIgma(s
dgdam3, ©8358qd00, 0d3930 oMobadsMmmgdmngn Mgammotgdal babsdnfmmdsw. og39
dmgmage o6l gsbbomamo aqg@3sboals LadmsgMmdm 3mdoboals sbgemndn s asdm(zwomgds
33O (300 35M030L Momdady. bobgmal dgbedsdabaw, badmsegmmdm 3mdabos, 535Lmsb
96050, ©835390m0 agm oMs dbmmme 3mEgdLbol, sMedge, LogMomme, jMmM3mEs30ymn
domngol  bogombgdob dgdndsggdom. 3mBabos 13g@&qbbomow sMLgdomsw  s3bowgdos
03¢580bgem Lasgom badsMommol Mggm®mdsl; 3gbadg bobamdn Lomdofas 3MM3MMS(30
dofmzobs s bgdoymmymmdoo mzomMganmomgdsdy. dgbsdsdabsow, ngo WRG™ ©g@&SNE0Y,

530@m3s(3, LogoMonom, gb mgds EMgbomgmdom 3gbsdn yzgmadg oG momyns.

. gm@A3m@msonma dsmngs: (36589, Baba 35630056935 s 39350a969man
6560mgdan — dndmbamgs g3Gm3nm gMomda

1. (36995 ©5 dabon 33630036935 563 mm33gMa g 5 37M336xm bogM39d0

(36989 ,LOBIGBML JMBGFMEO® FMSba Mmoo godmbsmzsdals — ,le Gouverment de I"enter-
prose“-b 3omgzo s 339Mngmm-0bamolbiy@oa ,corporate governance-b g 9M3sbmmo dqgbs@gygobos.
9L (36905, Gmam3 3magbbgbgdem, 3gMmdsbosbs s, dgbadmgdgmos, saMgmgg o3LEM0sdoa,
1995 By 9(36mdo agm, ymgzgem 398mbgg3990, LMoo go3meygbgdgmoa. 3oMggmaw (s
dmmmmebgmom) g3mbmdagn® 3936096989830 0go dBomgbdabol  Labmasmgdals  3mb-
396963009, 699Ldn,! 1995 Bemol 83Gom3dn, G860l m3z0L 393ga o Lodomemol

! Picot, Hrsg., Corporate Governance, Unternehmensiiberwachung auf dem Priifstand, Stuttgart, 1995.
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Zsoﬂoﬁ/m)@ob zyg(ﬁbbgg)n, Nel, 2009

393609693530 Bogoambs ©o Jongmdgmaolb? 1boggMmLodg@gddn, agMdsbumm-s396o mm
3MbgyMgb(305Dy, gobos (36mdama.

936m30b LodE3MgdL goMgo gL (36900 M339 o bobns, Moz go3M(3gmEs. Grm-
96(300L 930m30b baggMbodg@dn xge 30z 20 bemal Bob Labmasmgdal LagHmsdmEobm
5 06@9M0b303mabymn 66y dbggmmdos ,3mM3mMsom JoMmmgzgabs s ©oMgd@mmms
30bgbabdagdmmdabg” (,,Corporate Governance and Directors™ Liabilities™).? 3goo®gdomo gm-
3mEd30mmo 33Mmzgalb Ldgombgdmeb ©s393306Mg800 1995 Bemals ngmobdn dMonbgmdo Rs-
GOMEd  3MmbxygMgbzns, Mm3gmoai e0bGgMabos  sbommann®  3MmMdmgdnddy  obgemm-
53960 39mo0 obinboob dgwgagdom. gb (36985 0 w339 Logdom bbob asgM3gmgdnmo oym.”
363350 g3mm3gmo J39460L 3mdaboabs s Lsgmdabom dmbbgbgdabomaznlb doMomswa od@ab
8033980 1992 Bemob pomgd@mems badgmb dgbobgd 3odg6al (dM0@ebgon) sbastnda (British
Cadbury Report) asbs.? s35bmdsdn gzdm3nmo 3m3nboobmgoel asdmogzggms 9.6. Weil, Gotshal &
Manges-ob 3585%5898gemn 36a3560dn, Hm3gmas 0nbygds 93Mm3al 3ozdombs ©s dob 15 36
bobgmdbogmdo  3mM3m@somo  JoMmzob  3mgdLadol, s sbgmo sMsbsjmgd  35-0v,
06bgdMBaL Momdobg.b 3o gb RBebomuyMo sbgomadaz oM aobmogm dmemm3g LHwm-
ymgomo s 8dmdbymago. ggmm3al 3mdoboal dadn, ™3 3m@gdLgdal IMsgemegm3zbgdal
936m30b dowos d5bombg Baobssmdmgamdol gsdmbgggs 3ggdemm, o3 dgdaxsdgdgma sbgstndals
d93gg 56 g33sMmEs s NLogydzmm smdmAbs.

093-bd s o dM0Gsbgmdn 83 abINLoNL 3BMEMYdsals bagmdgmam gom ©s sbma(s
M0093L 9gd30mbgMgdal dbM0Esb oMgddmmms Lodgmbs s dobo 3sbyybobdggdemmdol (Mm-
am@ 3 30003060, obg 3M330Ms3060) 3MbGEmmmo. 330l dormds, Modyy 93 dgdmbggzeda
dgbodmms  ao8obgomealb yMMemgds, ©ash Bomdmeoaqbs g.6. shareholder value’-bs s,
Lodmmmme 30, Losgiom Labmgsmgdal dodbgddy. a30ds@mbadymoa agM3sbmmo dmbad-
900b mobobow, ngo, dq30mbgMms 0b@gMabgdal aofs, dmoazeglb sbggg d0ds-8mbedbe-
ba@gms, MHmamM 3MJR0EMEOMS (393N ®aPobs, s, 33sbmsebsgg, LagMom bLobm-
350Mqdc0ng 0bGgMabl. bobobsb brgds v30b sggndnMgds, Gmames ,LozPmefn dg(30900L
006g89madol dMeobs, 8068 gcMgLgdama 306mgd0lb 0689 gLgdoL badoMabldnmme® (shareho-
Ider value versus stakeholder interests), dogbgmoge 0dobs, Gm3 sbgmo YHMngBbabosem-
dgamds dgbodmms, o6 3Mbgdmdogb. mgoo dnds-ImbedbobyGgms s bLobsmImb bLbgs
068 gM9Lgdal gomzgamobbabgds, MdMogmal dgdmbggszedn, mogo Ladmasmgdal odom-
bgFms 0b@qgMgbgdol bLyygmmdo gd3939, OMEaLa oMgd@mEms Loddm (3s3ggmds) nmge-
mabBobgdl sMs dbmemme  of30mbgms  ©n300gbmgdal  dm3maggemnsbo  gs(3930lb  3g6-
L399B03oL, 9Mdg DANBOgL sbggg LobsMImML ofz0mbgFms Ladysmm o gMdgmazansbo
dmggdal domgdolb m3Eodndoz0adyg. Losdiom Lodmasmgds Mbws nygmb, safMgmzg, »39Ma0
dmgdomadg”, Goms 356 o6 0bzbomb ol oMymgnmo gebsbbyMa dgogan (©sbsgmabn), Mo
Jgbadmms LodoMmmamdMubznesb, 3Mgbosb, bLabmasmydnwsb, JmszMmdomsb ©s 356mb-
300gdmmdoEsb dmdmnbomgmdragl. Mmegbsi godggmds dobomgol gows3gdnmo asmnggdomo

2 Feddersen/Hommelhoff/Schneider, Hrsg., Corporate Governance, Optimierung der Unternechmensfiihrung und der
Unternehmenskontrolle im deutschen und amerikanischen Aktienrecht, Koln, 1996.

* Hopt/Teubner, eds., Corporate Governance and Directors’ Liabilities — Legal, Economic and Sociological Analyses on
Corporate Social Responsibility, Berlin/New York, 1985.

* Hopt/Wymeersch, eds., Comparative Corporate Governance — Essays and Materials, Berlin/New York, 1997.

3 Report of the Committee on the Financial Aspects of Corporate Governance, Cadbury Report, London, 1992.

8 Comparative Study of Corporate Governance Codes Relevant to the European Union and Its Member States (On Behalf of the
European Commission, Internal Market Directorate General), Final Report & Annexes I-111, Brussels, 2002.

7 Miilbert, ZGR 1997, 129 338am8o 8omomgdgdom. dmasws, gb 0BLGoge 08sb 6ad6s3L, Hm8 babmgsmmgds,
AmBgmbs(s, ©03000960gd0L a5(3930L bozgmoem, 993L Mmogobagemo (JmbgdMngan, Bmmomn) badnsmgdgda sginsms
3gbodgbo, Mozamadl og(30mbgML, msgabo sg300b maMgdmmadal dBHsda Bnammb 8mbaBamagmds (0.8.).
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bogd056mdal Fnbs63g6mbarmdals BoMmamgddn 8mddgmgdl, domdy 0dznsme@ oY) onbdgds
Logomba sgombgfms s, dsgsmomsm, 3ds-dmbaedbobamgms 0b@gmgbgdl dmEolb 3@ 30-
(39%0L &306000b (356560madal) Mmamdodyg (ggcdsbmma bosgsom 30bmbol 76-5 3sMogmogab
306390 03bo30L  obobdo, aodagmds  Fofmmoglh  Lodmgsmagdsl  Lagmmefn  3abyy-
bobdggdemmdals gomamagddo. o330 3gM33bmmo 3obmbal gl dm(393mmds gof33gmboma
a56Lbgo3gds ©d3-3n 30b3@30(3984moa business judgement rule-bogsb, sb¢) Lodgbomdgm gowo-
6Y3980m53980L Fomgdobab 3obybobdggdemmdal bszombgdal 3mabgbenggdgmo Bgbgdabogsb),
3ogMd3 of 838 30(390L 03sl, MM 880L Momdsdy, W30Mzgmagl  ymzgmobs, agMdsbyem
bosd3ombodsmmmgdfng  moBgmogunmedo  80dnbomg  ©abinbogde®  aswodg@gdymos,

dobgegem domo 3Ged@n3mmo dmJdgmgdalb dgbrmnmmmmdabe.

2. 300>~ 05 33Mg3MA3MAES(30mo FsMNngd

936m3mo s sbgmmadgMognmo bLobEgdsmdgesMgdomn anMoonmo ©s g3m-
bm3ogMo Ladg3bogmm abgnLboal g39M©00 domnsb sbemmb sl ab, Mobs nbbongmmm

96 0d 3MbGMMmUL Mbmqdgb. 3sbmsb ddnmm dgbgds od3b sbgsg g.6. oMy 3mBGEMU. gb,
m30639mgb ymgmabs, g9m3s600l, 53b@Enabs s dz90(39M00bomzal s60b 3603369mmzsba,
MoEaobsiz Logofgm 3mbGmmmb of abgomn dmgmgbgdo asbgzmomgbgds, GBGmamegdoges:
mB0gg@bomn@a 6563930L bgaszmagbs o Losgom Lodmasmgdgddg (bdoMow bs3mgdsw
(36mdoo, dogMed MmamEz Lobmgomgdsdy bgasgmgbol dmdbogbo 6563930L dome-
NRBmgds bmegdnmo) ©s oo bbob as63sgmmdado m0mddnl dmmosbsm sMaMLgdmmo
LOBOMIML  3MBbGEMMEl  dobofn (gl b0dbogl oMogugd@ Mo dmgdgon dgbgxrdgb@ob
3MbBOMmb, Mm3gmai GodyMo dgmgans dg(3nsms dgbsdsdnbse sdsma badomygm 3umbob
3939da3900Ls Labamdmms 8@ MmO EsRBMgdol (3dgbab)* @MMU). s3obmab, 496 3sbnsdn —
Jod o gofMg 3MbEMmmMEOL brmzamlb dmmal — bgoggmmdada donmgds ob gofmgdmygds, GmA
3130-Imbodbobymggdo o 3Mme3o3daMgdo 05653mbsbamgmdgb Lobs@mdmb baddnobmdabs wo
bodgogomym@gm bLodgmadn b3ab Mgmgdal gobbmMsogmadsdo. aof33gmmo 3sMomgmgdo
Jgbadmmos o3LEM0LMsbs(3 gogegmmo. dows s aoMg 3MbGEmMmab LabBgdgdaol dgoamagds
06030006 Jgdmbggzedo o6 3ol Fbmemme mgmEommo bsgombo. ob, Gm3 LobsGImb 3mb-
GOmds, qxncm LbmMsm 3m@3mMsiommds dotmgsd, dMsgama gadmdnmaoa Labgmdbogmlb
LodoMgm s Lobomdmm 3Mogdngadn, abgzg Mmam 36Mgbsda, 3mmodozobs s 396mb-
300gdmmdado 3mgs aodmbdaygds, bobGgdoms 3MbinEmabnabs s LEGSbIMENL bsgombas.
30bo(3 3gogbo  gmEM3mMsiommo dommgal Lob@gds ©g3b, dogmo msgobo Gobsblbyco,
93MbmBognFo s 3mmo@0gnm-bmosmumo dgogagdom, ceteris paribus (msbsdo® 3ocm-
398d0) 6561358 gdsb 5Bg3L g3mEgaombama® o1y gemmdasn® 3mb 3Mc 963000, LEmMMgo 53
360d@0gmm, o oM dbmmme ogmEonm, bsgombgdomsb 3Jmbws dgbgds ggc3ebyema
3MA3mMsz0mmo dommgzolb d933ndeggdgm 3m3abosb, Bobssm8wga dgdmbzgseda, @dsmmgbo
3mmo@nin®o  bgogosb asdmdwmanbsmyg, Lomdofni Dgodgdn 0db6gdmems Ms0dg  Lobal
B35 930b Bnmbgzobg (5356 s@abLENEBL 0b gocgdmgds(s, MM 3 9M3sbgmgdds, bLabsmdmms
oxmgdab (d9dgbol) momdodg domgdmmoa 33-13 ©oMgd@nzol Bobssmdoga ©odmm-
3o@0Mo@ ,a0maddcgdom”, dbgoggmmdada doomglb oo a39Mdsbyma Labsmdmgdal 3mb-
306968656056 gomgdmadn Batagbol 3Go]@n3memo 360d3bgmmdss).

¥ 3mBga@oMgdamo 3ogdaabs o boBom3mm LaBsFmmgdmag 3G0b303ms 608Bnbs ©s 06@IFgbms dmaFamobdol
Lognombmob @sgogdamgdam: Hopt, ZGR 1993, 534 (535 ff) s Miilbert, ZGR 1997, 129 (140 ff, 156 ff).
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3. Ig5Mgdnman 3mA3mEm(30moa IsGmzab 6 Igdsagbgma 656aemn

dgaMgdoomn 3mm3mMazoymo dsmgals (comparative corporate governance) ;sbsdgeo-
Mmgzg 0gmEosdo (Bmame 93 ©Mmobsmgol ©sbgmgomo LsgBmsdmGobm §gmhdnbo) ao-
60bb3o33636 LObsMIML JMbEGMHMEal Modwgbndg 3gdaa by Bobaml:
35339mds s badgmgamyn@gm badgm, gmm Lbmmsw, ,Board®;
3135-dmbodbobmMmggdn s 3o00 Mobsdmbabamamds;

356 3900;

306 8 39308dmnb dsbaon;

LobsEMBML 3MbGEMEL dobata (3gdgbals dgmegebgdgdn);
LogoMMMS @S dY©0@0.

ab 39350039690 63B0mgda LEbsGIML Jommngabs s 3MbGMmMmal bbgosabbgs bazom-
boem@ Lob@gdadn gobbbgaggdmma 3m3dabs(z0gdoms s 0b&gbLogmdomss Bamdmmagbao.
080 ob@mMogmo 5ol 3sb3nMmdgdymo s LobEgdolb Bozombomym mogabgdymgdgdl
946bmds. 83 IbMng, Lamdatos g.6. path dependence-byg, obgy ,bosgmmomo gbalb sdmezo-
©qdmmdadg“. Bgds dodmdgm, dgomgdomn 8odmboemgals 3gdzgmdom, goM33gmbormam
dg39bm ggc3sbmma Lob@gdab 53 dg35008 969 bobamgdlb s dsc 360d369emmdsb.

LobOM3ML 3MbGMMEal 53d-0b, 49c35600l, sbagmgom ggMm3obs s sbgzg na3mbaals
3MEO3mEs3099mo dommzol g3mbmdozndn o onMooymo cgmool dMogzaomo g smaboom-
30b, sg3Mgm3g, 303mm0mgdo Mmibymmoob Nboggmbod gl gsdm3d(3g8mmdal dogm 1998
Bgmb  a03mg39469dm  303d¢Maol dodl 3mobzal Lobgmmdol 396dm  Ladsfmeolb ab-
LEBYG30 Igdndoggdmm bodMmM3dy: ,dgeMmgdomo 3MEM3mMS(30mmo dommgs (Comparative
Corporate Governance)®, Gmdgmog 93 bogombgddy LogMmsdm@abm 3g(3b0gFgdabs s 94-
bogob 3ob300m06930b emMmbgl FoMome oboboBb.q

coh LN~

35339mds s bydgmgsmynMgm bodgm

LoboIML Bofmgabs ©s FMbGGMEalL ymzgma LobEG 3ol dofmomswa dgdswaqgbgmo
306030 M3o® JMM3MMS(300L Fofmzabs s 3MBGEMMEMOL mMgsbms. mMboggby@asb Lob-
$q3530 dg30mbgmms 3bGMnEsb LsBsMmdmL Bofmmgs godggmdsl, bmemm 3mMb@Emmea Ladgm-
3omyMgm Laddmb gomag3gds. g3mm3abs s a9M3sb0sdn 83 o¢30madge Rbo396EN®
0dm(3060ms gobobamgdal mE mEasbmlb dmmab ob BgmDg 9@ 0 bbob nb@mﬁmom 09d3b o dabo
351489800 56 dg(33emab Lo gooba bosgom badsmmmab s (3960 Mgam@3abol o6 ©sdoasts
300b30b 60360l J393. Bombgosgem 38abs, gb 9.6. two tier-system (mmboggbyGosbo bobdgds),
LogHmsdmGabm dgmemgdombadsMommgdfngn bgogosb godmdrnbafyg, asbobomads Hmam s
a56Ls 3O gdnmo, L3gEosmyGo Jgdmbgggs. SbammsdgHogmm Ladsfmmmgdfng bfMgqddoa,
obg3g, 9ggoEoMosbs o bbgs g39y698dn o@LYdMAL dbmmme  3m33sbool doMmomgzabs o
3MbEOMmOL gMmegfmn mMasbm — Board. mmogg LobE dob sgdoc oY) BemymBom
dbomggddg dgadmgds qLobEmmE 3odsmo. dsgomomabomzal dgdadmos 8mgoyzsbm me-
0g@bs s ©a30L ImENlb godomoyymn ©gds@gdo hgdo edswgdol mabsmgol dndmgboem
LEI3MBY3Dg. 83 65dEMBal Bobzs dgandmosm Lobdmgsmgdobes s Ladgbomdgm Ladsommal

? Hopt/Kanda/Roe/Wymeersch/Prigge, eds., Comparative Corporate Governance — The State of the Art and Emerging Research,
Oxford, 1998. 535bmsb ©s3o3d0Mgdoom sbggg: Cioffi, State of the Art: A Review Essay on Comparative Corporate
Governance: The State of the Art and Emerging Research, American Journal of Comparative Law 48 (2000), 501.

' Hopt, Ideclle und wirtschaftliche Grundlagen der Aktien-, Bank- und Bérsenrechtsentwicklung im 19. Jahrhundert, in:
Coing/Wilhelm, Hrsg., Wissenschaft und Kodifikation im 19. Jahrhundert, Bd. V, Geld und Banken, Frankfurt, 1980, 128 (152 ff).
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2001 qub 8*3660@80 ,ZGR- 2001¢, 39900 2 (0390, gb dmGnEgdymo ofoda Mg 3emeds
396mbLobnbssmBgamm o6 ngbgds ija‘g]Qn).“

39d5-3mbs3dbabyMgbo s 3sm0 5653mbsBamgmads

31 3o-dImbodbobymgm, sbggg, o930 goM33gmo go3mgbs LobsMmIML FMbGMHMmby
Lodmdom  doBMobs s  doEsbabmgsmgdfngn  bomdmgdol  dgdggmdom. gb  gogmgbs
356Ld 3O gdnm 3603369mmbaL ndgbl 35906, MmeEgbss dob dos 3MBEHMEOLS s dofmgals
mEaobmgddg dgdemos bgdmgdgmgds. 8dab  gofgo dogomomons LobsMBML  FMdo-Imbod-
Loby@gms  Mbsdmbaboemgmds  Lodgmgamynfgm  Ladgmdo, Moz godmabs@gds  Bgzmab
Bocgbogboms s b3ab Ygmgdals gobbmEzngmgdom. bogHmsdmMobm go@dmbabgonwsb gb
05653mbsbomgmds  dobo oMo mmo, Bcm LbmMsw, 339bodsMogg@nmo gmMdom
29635600bs s Immsbroobmgol 0bgg GRgds L3gEosmu®, asbbsnommadnm Jgdmbgzgzec. '
LobGgMgbms, MM Mo300056 IMmSbensdn MdbsdMbobamgmdal gl gm@3s dmgdgwgdws
860dbmmmE 3@ nbazombsmyma bobamdmgdabmgol s dgbadmms, sbgs aMhgbomaym,
099330 dbmobsb  Lmosmn@-93mbmBogn@mds  Laddmd @sosygbs bobowswgds, m3mals
dobgzoma(3 3mbogdms 0565dmbsbomgmdal badsMmmgdfngn ao@obyzg@ ol 3mm3@ssnady
o0l 0435, benemm 530l bo(33me@ dgdmemgdamo 04690mes 63abos 3gLadgwalb doMnd g mema
360b3030. gb 3Mabzn30 IMogom  g3dm3nm  J3gysbsdo dmJdgmgdl. sbgmmadgmo e
Logf3930 3ds-3mbadbobyMmgms bGHOEED ©3bsdMbsbamgmdals MRmads 3MogE030L, o,
a0bbo JoMgdom, §3mbmBognmo mgmmonl dbMosb Momymegam 0d6s." 53obmdsdn Wmob-
b3dmgdsd g49M3sbem 93mbmBn3nM-bodng3bogmm BGggdda(s dgombas.™ 3G0@03mbgdo o dbo-
©334gMgd0  a5M3390m  BmbsLBmEmMdLL  0bsMANbgdgb. godmAbos, MHM3  agM3abyyedos
36040393 oo Bboo goomegabs mebsdmbabomagmdal gl oMo g@& o 3G0bod0. o3 3o
535bmdodn LBIMBMM MS65FMBIBagMdS NEBHM godmogMes.

89635699mn dmegmo (Bmameg acquis social) bogmobglb v4dbob aqgMdsbam Lobsm-
dmgdlL oM dbmeme 93MmM30lL basgom Labmgsmmgdol ML, sedgm, dgadmgds ncdzsl,
dmdogom M998 0398L  Labmgsmgdems vEanmdgdeMmgmdal  aosBsbabs ©s bLogm-
»ddm@obm dgMmbydol (g99Mm06g80b) dgbobgd. dmang@mmds g3mbmdognmds magMads, Hm-
am@0(309, Jogomoms, ,Deutsche Bank Brauer®, gzocayemo 00658mbsbommgmds LogsMmo gos 3-
0§03 s 5333560 bLEBbosMmEB b Yomymagoom dbsMgwm doohbos. odize 3MmMe303306gd0
©35gR0m9d0m 0MbINbgdoshb, s 935L agMdsbool 3MgDogbdoz gomobbdgds, ®m3 gL
LEBObEIME 0 ogdama mz0bgdol IJmbgs s jofa LogdbdmmEGm dobomo godmmagds!

1 8060dbgdsbn: Hopt, in: The German Two-Tier Board (Aufsichtsrat), A German View on Corporate Governance, in:
Hopt/Wymeersch, eds., Comparative Corporate Governance — Essays and Materials, New York, 1997, 3; 35bdo: The German
Two-Tier Board: Experience, Theories, Reforms, in: Hopt/Kanda/Roe/Wymeersch/Prigge, loc. cit., 277; badmemme: Lutter,
Corporate Governance rechtsvergleichend — die deutsche Sicht, und Davies, Comparative Corporate Governance — an English
and Market Perspective, in: Symposium ,,Corporate Governance — European Perspectives®, 60. Geburtstag Klaus J. Hopt, ZGR
2001, 224, 268.

12 39685605b056 s 3938069800 Oetker, Mitbestimmungsgesetz, in Hopt/Wiedemann, Hrsg., GroBkommentar Aktiengesetz,
4. Aufl,, 12. Lieferung, Berlin/New York 1999; 3mmobmaoborsh ©s3sgdatigdao: Dorresteijn, Corporate Governance Issues
in the Netherlands: The Legal Structure for Large Companies, in: Wymeersch, ed., Further Perspectives in Financial Integration
in Europe, Berlin/New York, 1994, 209 (214); zur Entwicklung in Europa Hopt, Arbeitnehmervertretung im Aufsichtsrat —
Auswirkungen der Mitbestimmung auf corporate governance und wirtschaftliche Integration in Europa, in: Festschrift fiir
Everling, Bd. I, Baden-Baden, 1995, 475.

" baabggbome 3gow.: gfmo dbng, Gerum/Wagner, Economics of Labour Co-determination in View of Corporate Governance,
3gmehg 3beng, Roe, German Co-Determination and German Securities Markets, in: Hopt/Kanda/Roe/Wymeersch/Prigge, loc, cit., 341,
361; gomabygzg@nemgdol 8acgdsdn 0653mbsbaragmdals bs 3ombmsb s 3o33n6igdao: Hopt, ZGR 2000, 779 (798 ff).

' ekonomikuri argumentebis safuZvlian mimoxilvas warmogvidgens Sadowski/Junkes/Lindenthal, ZGR 2001, 110.
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35639380

39635bgmo s Lbgs ggMm3nmo oo d563930L gozmgbs LBsM3Mgddg Lbgs
9394690056, asbLsgmmMgdom 3o 0d3-Ld ©s ©oE dM0EGbgmmsb, FgosMgdoc domnsb
demog@os. gb bodgoma sbgs, doybgmsegem 0dabs, MM 39Mdsbyem badsbim nboyb@mnsda
396dm 35639300 LsdobHM Boemms 3mb(396@a(308 26%-000 ds0s, 3006 Lbgs 3gbmdgen
939469330, @30M39mglb  gmgmabs, 3GE0@nzalb Logsbos 3MgEoGob go(3930L 3M3dabszns,
3563900L 05653mbsbomgmds, o33xmMIsMgmds s 356s@gdo Lodgmazamynfgm Ladgmdo
©5 LEHPmo bIab Ygmgds.' s3sb 9@ gds sbgzg ol gogmgbs, GmAgmas jgMdm 356393l domo
LonbggbGoom dgoemdoo bobdmasmgdgdol 3gdzgmdoc sdzm. dgmeyg dbfng, d3-3s 4.b.
amab-bEogomol o480l Logndzgmbdg @ofa  gobsiboms  3563980L  3mobogga(znfgdals
(oymazab) LobGgdsdy. 39M3sbnsdo oo NbaggMbamM@o dob39d0 aoMo@gbol LEs©osdn
03ymx3gds, Goms bagMmodmmobm ©0bgdsl 3n3yzqlb. 830L 0brgdLo oMol oma odsma bo-
306gm 3930@omndd(300 8 ¢)(3bMmnEsb IMI0bstg LobsMmdmms ayBmadal (3gdgbals) ao-
doonmagdygmo dodo. g3mm3nmo &gbogbns g3mbmdognmae s Ladsmmmgdfngsw gfm-
3603369mm3bo 860l dodsmaygma bLodsbzm ebsdmbabomagmdal 309 ddgdal3gb, Ladgm-
3omyn@gm Ladgmdn 5653mMbsborgmdol sbgdmmn dmamab MWomymenb3gb (MmamE (3 53l
,Deutsche  Bank®-ols  3m@3mGoszommo  doMomgol 36Mabzndgdo  sagbl). 3  Egbogb(z00b
333mbs@magdss, sbggg, bENmo Lodsbzm b3ab NRMadob LodoMabdoGme §.6. proxy, Huc™
LEmGE, 3dsMnggmmdomn bIab Ngmgdalb dgdmmagdols 3G0b(3030.

306195 5 333085mab d5Ds6Mn

39635605Ls o bbgs g3Mm3mm 43994698do dofgs ©o 3o3n@omal dsDofn, 533-056
39006 9d0m, MEogme bo3mgdon asbzomemgdnmos.!” dbmmmeo dmmm Bmgddn asdmBbos
339%30m (33e0mgds sdMM36905d0. @@l agMdsbosda 13,4 domomba ofz0mbgdo s bssgom
Bmbeol bomol dgmmdgmos. gb ol Mozbgos, HBmImab BoM3mmagbsy 3m@ 660l B0b sMogal
dggdmm. 306ggddg bm@Gomgdnm Labmasmgdsms Mommgbmdadsz, MHmamts, dmaswsw,
Losgom Ladmasmgdobad, 3603369mmgbom 035@s. doybgmogem dSbmsobsb asbzwoma bo-
35 90mmdabs, sbomo LadoMygm dobDMab bgadgb@gdn, Mmammz ,obomo dobomn®, bom-
do@gdom 8dmgdgrs. g.6. shareholder value-bg bogdato a9fMdsbnsdas gomgogos. Lobsmdm,
39630 3mE3mMs309mo dommzgol 30Mmdgddo, GoMomm (36mdoma 3s306Lolb dmdmgmgdals
dggaq00b dabgozom, 20%-0m 398 BoLOE 04ogds Logmbom dofMegsdy.

'3 Monopolkommission, Dreizehntes Hauptgutachten 1998/1999, Bundestags-Drucksache 14/4002 vom 16.8.2000, Nr. 123:
9439 bagMgEodm 0bbG0GNEsb 8ndsmmgdac doyxg@ob Borma dgemaqbl 50%-b (bLodmaswmmgdmaga bgd@mEo —
36%, bagomm badstammab bs3fgoodm abbGodn@gda megasbmo gobbsgmmeigdamo s8m3sbgdom — 14%), 396dm
Lo 3B gEo@™ 0bLEBE NG JdbS — @asbm. 26%-b s 3gMdm Lo 3MgEoG™ 3Mm3. — osbe. 15%-U.

10 8060dbgdabn: Miilbert, Empfehlen sich gesetzliche Regelungen zur Einschréinkung des Einflusses der Kreditinstitute auf
Aktiengesellschaften?, g3m896ma(30980 3gf835600b o@abGms 61-g 36gdabmgal, Karlsruhe 1996; Hopt, Corporate Governance
und deutsche Universalbanken, in: Feddersen/Hommelhoff/Schneider, Hrsg., Corporate Governance, Kdln, 1996, 243.

17 Hopt/Baum, Borsenrechtsreform in Deutschland, in: Hopt/Rudolph/Baum, Hrsg., Borsenreform, Stuttgart, 1997, 287; gL
sbggg: WM Sonderbeil. 4/1997, 1. ¢abemgbo 3036930 g9635600b Lasgzom 0bbEogm@gdnwsb, DAI-Factbook 2001 und
DAI-Kurzstudie 3/2001: 5430mbg@ms @ basgom gmbooms Bamagda dMwslb sa@mdgmadl.
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35b560 bLoBsMHIMbL 3MbGEHEMmabsmgal

3963560530 B64(30mbscnEn Do LobsMIML 3MbGEMmobomgal, Mmamez bgbo,
o6 06bgdmdL."  mg3obmsdng momddol w3bmdas b, Mobsi LoBsGIML 3G
onRmgdsl (3gdgbsb)“ Mbmwgdgb. Lohggbgdgmoa dsgsmomgda, Gmammgda(zss: Krupp/Thyssen
©5, dmmmb s dmmmb, Vodafone/Mannesmann, sds8wqg 85063 ghomgyem dq8mbggzem gobo-
bomgds, 091330 bommo 300603693l sbamn g3mgals dmobemgdsl. 1995 Bemals Hl)o[;oﬁamb
3Mb@OMmOb J39d dmg(3930Ld O OMBmgdal (dgdgbal) dgbobgd® 3mwagdLol (Ubernahme-
kodex) Logdzgmdg, 1998 bemalb 1 056360L Bamdsmgmdom, Mmamti BESb3xmn™Edo
Lobom3mms 3mMbB MMl 393 dmgzg30bs @ dgdgbals Lsgombgdom 3939840 3m3aboab
3096 0465 5©30bob@GMoMgdymon, ghomdmomdada 219 Bomdmgds Bomndstms, domasb 50
36m(39L0 (LobMBML oMGmgdal dgbobgd) — 2001 bgmb s 186 dgmegabgds, MHmIgmmsegsb
35 2001 Bgmb Bomndomms. LyyGamn, 8amba, Bosmgmons. dogbgmegsw ymzmabdmd(zzgmn
500567980l 5MMbgdmdabs, Lobgdy azodsb Lyym 955 semnofgdmmo LobsMdm, sdgwsb 802 —
dofgody gaob@momgdamo  39M3sbmmo  Logsmm Lodmasmgds. donbgosgom  s3a0by,
939460b dos doMgadg Mggob@Mmomgdmma 3m33s60gdol Boemds 87.74% Jdgoanbs — gb
siomgdgmo agm 2002 Beob 1 006356L ,Lobs@IML  3MbGEMmmal 393 Img3g30bs o
>R gdol (J9dg60b) Fgbobgd“ ag@dsbymo jobmbol dgLodsdobsw.'” 88 ©GMOLmgal 3o
LOBOMIML JMbGOHMEALS s dgdgbal 3MmgdLds dogms ©s33Mas, 3oMEs 03 dgdmbgggabs, Mm (3o
3MmM(3909M 9339 d0dnbsMgmds.

LogsBmmmds s Mg30Das

39635605b> @ Job FoMamgdL aoMgom LaBIM3ML 3MbGMMEabal 13bndgzbgmmgsabgl
Al LodmasmMgdol Logommmds (3ddg0Mzommds) s bosmmo@m Jgdmbagds sbMmxmqgdl.?
bbgowabbgs gm®Ioc godmbodmmoa LobsMmBmML gsddgnMgemmds, asbbsmmmgdoo 3o dobo
Losymn@m dgdmbdgds, ndpgbsm Mol 860d3bgmm3zsba, Modwmaboway dobomdg dmbsbamg
3MA3MMd(300L onRmgdal (dgdgbol) byGggmm 30Mgdl dygsmme obzalb Lobom ab-
BMOIo300L  gbomagadgdgmo  LaBsM3mML  (JoDoblbodmasmgdal) dgbobgd. gl 3obmb-
30098mmdab s (30mgdgmo o@gMosmm@n Bobsdnmmds, Im393mmmdss. sbgma soo@mEgda,
396356 mn  basdiom LadsMomolb 1998 Bmolb Mgym@dal dobgozom, LsdgomzgsmymyMgm
Lodgmb Bg3mgdo s, goM33gmbomam, 3MMm3MEMs30Mmo doMmgzal goMmeb@gda s6nsb. ov3o,
dogomomoe, 96GMbob  Jgdmbgzgzel?’  asgomgzemolBobgdm, o JqbodmBIgdgm M-
39685(300L M350 sGMMgdo go56saMM 9396, 85dnb Mgym@mBal 3GMdmgdn&a by zombgdo
Mbs Botndommmb 0dom3gb, Hm3 3mbrgl sMs Ibmemme dnEsbsbsmdmm Mm@ s300b, sGedgw
3d93mb3gdobo s MRg3oL (3mbLymEo300L) ImMal godox 360l bogombgdolb ewagbs(s.

18

535bb ©s 3gMBsbyma ©s gzMm3gma baBsm3mms snPmgdab (3gdgbab) Ladsmmmalb PH@0gMNBodoMomgdab
@omdadg: Hopt, ZHR 161 (1997) 368.

! Bérsensachverstindigenkommission, Standpunkte zur kiinftigen Regelung von Unternehmensiibernahmen, Frankfurt, Februar
1999; Hopt, Auf dem Weg zum deutschen Ubernahmegesetz, Uberlegungen zum Richtlinienentwuf 1997, zum
Ubernahmekodex (1997) und zum SPD-Entwurf 1997, in: Festschrift fiir Zollner, Kéln u.a. 1998, 253 (263 ff, 266 f).

% Merkt, Die Publizitit von Unternechmen, Tiibingen 2001; Institut der Wirtschaftspriifer (IDW), Kapitalmarktorientierte
Unternehmensiiberwachung, Diisseldorf, 2001.

= 3dg50.: Hopt, Ein Debakel a la Enron ist auch in Deutschland denkbar, Handelsblatt Nr. 37, 21.2.2002, 8.
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Il. 3mA3mES30mo 35G035 ©d 3936Mb3Egdmmds — 3mMm3mMs30mo dsMmmgal
396336mo bydmszmmdm 3mdaboabl godmzamgds

1. 3m@E3m@md30mo dsMmgzab 39Mm3sbnma LydmszMmmdm 3m3abos s 39MIsbyma
3ME3MmAs(30mo ds@mngab 3megdbab 3m3abas

dgofgdoon 3mM3mEsomn domgal d93s0aq6gem Bobomgddg mzgomal gowag-
9353 bBommom bomdmaofnbs, MmM3 3mE3mMsiomma 3oMmzol 3mbEEmmabs s Mgae-
mofgdob 36mdmq3903s 30bmMb3gdmmdss 3o 3399mn bodbgmggdol Bnbsdg @osygbs. 8dsb-
®5b, PBOM LomoEyGos JmM3mMsommo doMmgol agMdsbymo Lsdmogmmdm 3mdobooals
393m3Eomagds. b 3mdabos ggogGemnmds 3obmg®mads 2000 Bemol dsobdn dq436s, gg-
dobymo 3md3sbngdol 3mb MM 9bEMboMmnsbmdal aondgmdgbgdobs @s 3md3sboals dommgabes
©d 3MbGEMmmal g9m3sbgm LobBgdsdo yzgms dgbadmm axnEe@Ob s0dmgbzmol 30bboo,
&0l dgbobgd gxobgdgdoz 9ymbmds 3m (38560l 3g8mbggzal (Holzmann Fall) 35(36096mem
0b33698L o g3Loby@mgds g9cm3sboal GnbsbbmEma Mmmal asdmogMgdsl LogMmsdm@abm
sL3sgDDg.2 Lodmsgmmdm jmBobos gwagdmes 22(23) B9360boasb. ol J9dsagbemmdsdo
dgnmEbgb: m@ 39(3609M056 gMmsw, g943Lo (330000) 3mmoa@ozmbo gmsemoomco o6 E00w©sb,
bom3mdoamggbmgdo oL@ oool, gabsbbms, g3mbmdngalbs ©o  Bgdbmemmangdal  Lsdo-
BobEMHmMgdowsb, smn Bggco LodgbsMm3gm bMNEL, sEo@MMgdobs s dofMyggdal Rsmgmoom,
obggg, 3OME393306Mgolb bado s abggbEmMEMs ab@gMgbgdal ed(339mo ghomn bom-
dm3o03969m0.% LodmogHmdm 3m3obosd dgodndogs dmblgbgds, Gm3gmdaiz momddal 130
Bobowomgds 0g6s Bomdmeagboeoa, 350 dmEnlb osbrmmgdoo 100 a6 39c360mmn oym 3obmb-
3gdgmmemgal, 20 - 3m@m3mEsonmo dommgol 3megdbol  3m3aboobogob. gL Babo-
5098980, oMz Gogdo, dggbgds Losgom 3obmbl ©s Logoghm 3mgdLb, gofos 58aby,
dogm Goalb bbgs Ls3obMbIgdemm 4@ gdalol, Mmammagdozss: 3MM3MMa(300L adgazab
Jgbobgd 396mba, 396mbBgdo 0b3z9LEN(E0gdaL dgbobgd, MgmMasbnbsznal dgbobgd, gsbasbo
Jomom@gdom gogtmdals, d06ggdal dgbobgd s badmmzgbm badsmmamo.

JME3mMs 3090 domngal 93 Lodmogmmodm 3mdoboabash ¢bws gobbbgogwmal gg96-
3obymo 3mG3mEs(30mo doMmzalb 3mmadLbol 3m3obos, 5.6, ,3m@gdLob 3m3nbos®, sgcgmgg
»grome-komisia“-o  bmegdymo. 3oL @Igomme  dobomdomo  3gmbrs  ggM3sbonbamgals
3MA3mMs30nmo doMmzolb gmegdbolb edydsggds, Gmdgmaz odsbmdsadn, 2002 brol 26
909635, a08mo(3s 3oy s>

dgodmgds g93moaymb bada 3mdmgds, Mmdgmms dgbobgdss baggmema 300 mmo
SBM0 BMIbIFNMEOL JmO3mEs30mn Jommzob d0M3gm o 3mbamabdy aGdmuMow
208m30430,”° Lobgmomdm gbgbos: Losgombodsmmmgdngn  gmM3mMogomma  domomgal
dgbee3s, BogombsmyMo  Mggm®mdgdabs o 3mM3mEsiomo  BmMmdgdal  o©agbal
dgdgese.

Ms3ms, Mm3 bofMoagboma dmblgbgds ob 3oMao 3mblbgbgdss, Mmdgmbag bLoddg Bab
dn3yogb. 3063 Logydzmosbo o(3bmdl o3 Lsgombgdl, bsdwgomom osagbl, Mmd gb

? Baums, Hrsg., Bericht der Regierungskommission Corporate Governance, Unternehmensfiihrung, Unternechmenskontrolle,
Modemisierung des Aktienrechts, Koln, 2001, 360, 398am3dn: Kommissionbericht. Niher zum Auftrag Kommissionsbericht S. 1.

= 3mM8aboab 6936980 Bo8meagbambo 56056 3m8abonb dmblgbgdal 3-3 439G Ddy.

** Deutscher Corporate Governance Kodex, 26.2.2002. 35bmob 5353806 9800: Ulmer, ZHR 166 (2002) 150 o demnichst
Seibt, AG 2002, Heft 5.

» Hopt, Unternchmensfiihrung, Unternechmenskontrolle, Modernisicrung des Aktienrechts — Zum Bericht der
Regierungskommission Corporate Governance, in Hommelhoff/Ulmer, Hrsg., Aktienrecht fiir globale Kapitalmarkte,
Heidelberg, 2002, 27 (33 ff).
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Lodmogmmdm  3m3abos, oMmamos, gMmM3mMsiogmo dsMmzgalb 3mdobool Labgmbmogdsl
3@oMgdl, dogMad, M3nMgzggmaglb ymgmabs, dgbodmm gowsbggzqgdoo Lbgs Lo396MbIgdemm
0J&9dd0 basgzom Ladsmmmolb Mgxmmdal ImIbsgdadgs 3Mb(396@ M dmmoa. donbgosgsewm
080bs, MM 3mO3MGS30gmo doMmgs Fonb(z dmmmdeg oM oMol gobbomeymo, 530l mgds
Lymo oM 6036sgb  3mBoboolb  3M0G03goL o gPobom, ondie gb dob  oGedn
935 gdms. 3308™3 Y3M0sbo 0dbgdmms, dob Losgznm LadsMommolb Mgxmmdol bodmagmmdm
3mBabos  @oMJdgmes.  JgmeMgdomn  3mE3mEsioqgma  ofmmgol  LogBmedmGobm o
0689 0b303maby@n abgnbos, 530l LadnMob3dnmme, MYBG™ dmasw gHomdn FmosdbEmgdl
3MM3mMs3099mn doMmgzolb (36500L o Mgamomgdal 3OMdmgdadngob. d563900l, dofggdal,
3930& 0ol d5bMabo o LEBsMIML 3MbGFMMEal doDMab LgygHmgdmsb gMmsw dmblbgbgdsdn
DRO®  bommo  aodmngzggms Lazdome 360d3bgmmgaba, Lasgiom Labmasmgdal Fows
3mBgbEaqgdsbmseb ggMbds0mMae dFnEmmE s 35330Mgdmoa, Mgammomgdal 89Js60dIgda.

393gan dgdmyegs Ibmmme dobbal dmmodoznma 8m3gdnmmdal mgembabog-
0sbss  asboggdn — dmELIndsgoma  Fobbab, mM3gmoz o 3egdnMgdmmaoas  g3m3nl
LodaMomgdmogo Ro@hmgdnob god3mbgmobmeb. ob, Gm3 Lobo@mdmlL dommgs, LsBSMML
3MBBOMmo s Lasgom badsMomoal dmeyFmbadgds (sby ogm Rsdmysmadgdmma 3m3aboals
dmblbgbgdol J3gma3980) ©mglb 9339 LEEgds B30bosw bozombamydn LadsMomgdMagn
3mBgbenaqgdob Lszombgdl, d93am3 obedmmgdsl o Imambmgl. LadmegHmdm 3mBaboal
dmbbgbgdadn, dmbgdcngns, Loydamns saMgmgg g3eMm3m BaMhmgddy. gb 396Mg08 s 83 oMo
03bobyMgdL mMbmbgdsl, dogced dmbabdMgdgdo 030l MOMdsdy, o Mgammotgdal Hm3gemo
©Mbgd JoMmgdmmo s RMm 30bsbdgbmboemn, — 93Gm3mo o9y BaznmbamyMa, — momgdals
a56bomggmos, aobbbgeggdom gg@mm3al 1998 brol Logmb(zgMbm Ladsmmmalb gmMddy
05496980 ImbsdMgdgdabes s Mg3mdgbms(309d0bogsb. 856 30L crmmgMol mobsmszdgom-
docgmdoms s Aggbo 3ob3nbdmal — 308 g6 MEomE@ b 3M339@¢ 96 NH0 Mebsdmbsbomgmdom
03 gmEmdom 3om35mabbabgdamoa bszombgdol g@emagdob goM 3393930 0dmez0m39 @O
3Gm3s Boogbmggl.2

Lodmogmmom 3m3dobos mognsbzg onbGgMgbgdamo xanxgdobs s dmmo@njm-
Lydobogsb dgEagdmms. ngn 33335MdE SbMM(309mgdEs IME3zabgmdal, Moy dob FME3mEos-
&oLEMmo 3mbabbadom 3mbages, o33, hgdo Igbgonmgdom, gb oo bs396mMB3wgdmm
ggmcdobomgol LEYmgdom o6 oMl nEgemMa, ndgbsw, Modpgbsmsiz Bod@gdobs ®os
06a189689d0b 398amBa dagds s ©abgmbool 808nbsfmgmds gomddgamgamys. 33sbmsb, o&
Robl, 0y 30b Mobomgabos 3sbybolidggdgmo. sMsws, LEmMgo MHm3 gb sGob 3mE3mMs@nbGnmo
5, dBmassm, 3ggbodadgds sbg3g EMg396gmn dmegmmdal 3mmo@ngsl, Moz o6 sMab abgs
3mM30boal 6 Lyyemars dobo BgzMgdal 3Mn@ogs — gb gobmogo 3Mabadma bsgombo gofMaon
396mb3gdmmdabomgab.

3MEA3mMs30mmo  Jommz0b  momdody ©gds@gdol babsmg Loggbymbgzg 3dmemo-
&03mbgdal, g3mbm3ogyMa LygOmb bomdmdomggbmgdabs s 3Mmg3o3damgdal Rsmzs
Logom@adymm Mggnddo aobsdnfmmdgdws abgmo bLszombgdol aobbomasl, Gmam@mgdosss:
LoboMIMAn MObsdMbIBamgmMds, LadgmgamynFgm badgmb bonwy (MomEgbmds), Babsblymoa
3M694@mmds (badgmgomynmgm Ladgmb Lbgssabbgs bgz&al dgboggmaobmds) s Ladgm-
3omymgm badgmb Lob@gds (gEmbaggbn@msbo, mMLaggbyGsba, s6Rgz0L MEmgds 3 ™
LobE 3oL ImEab).

% g3@m3qmo b gmbg®bm LedsGmmoal gm@adn, Konzernrecht fiir Europa, ZGR 1998, 672.
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. 3mA3mEs30ma osMmmngs s bgdsgmegmmdoma mznmnMgamamgds —
3m©3dLm3b 5333306 9dman 353m (3N 980 S 3IMdmgdgda

1. 3mqdL;sb s 353d0Mgdma 33dmEnmgdgdo

396356990 bodmogmmdm 3m3obos Losdiom LadsGmmalb Mgxrm@mdal ImIbswgdab
3oMomamamom 3megdbob bszombbsg dggbm, Gog 3Msegamn 8obgbom nym aob3nmmdgdemo.
53 3bMog, dg0dmgds obsbgmeal LogMomsdmmabm Ji3930L mgdLo,” Gm3gmo ©sgs3-
doMgdgmos:  3o@dgMal, amnbdgmab, 3933gmoabs s 1998 browsb 8mddgmn mmbombal
Boboobo Jomomgdol gMommdmag Mg bmsb,? jmEMImGszommo dommgol gbobgd 93m-
bm3ognco  0obsdIMmBmmdabs s  aobg0maMgdol  mMasbabsznal  Labgmddmagebgmm
36106(303930056,% 936m30L gobosbo Jomom@gdalb omgmgdal sbmsoszoobs (dMonbamon) oo
LogBmadmEabm  3mE3mMsgonmo  dommgolb  Jbgmob  360b(30398msb.  38sbmeb  gMmoc,
dgbadmms @abobgmoglb mGo 396M3sbmmoa  3mM3mMszonmo dsMmgal 3mwgdbo (M6 3-
BNOGL — GMoagd Bgmb GmBgbobs s 139 396(3 36s0gMaLY 3603369mmze6o Mobo-
dmbsBomgmdom, o 396 mabob — 5dLgm Rmb 39GgMLE 0ba(300@050m). Bogoed 39Mhdsbama
3353m(300mgds 3333560 bgdoymagmmdomn Mgammoamgdol LogMzgdo bszmgdo asdsmormg-
s, ymgge dgdmbzg3e38n, boggnbsbbm bggMmmdan. gl gobLbgszgdymom 3M(39mmgds, sbg3y,
296356mm 0bLsogGMmo 06ggMMIs300m godMmdal gbobgd 1970 Brmol oMgdd 393D,
Mm3gmms 3Mbgdmds(z, donbgoegem sdbmmuEG Mo oMgmodonmom sMRgbom LaBsMBmams
39d960L 3900035b93930L 1979 Bemolb® 39635690 0gBobgdobs s 1995 Bgeml Jomgdaema 1997
Bemol 3amdomgmdon® s@bgdamo ,boBsMmdmms 3mbGMmmmol 393 dmg3930bs ©o oves-
mgdab (dgdgbob) 3megdbobs®, 35d0bsz 3o, Mmogbsi gb w3ebsbzbgmo ,medswmgdnosbsg®,
bogmdzgmdngg, Lobs@mdmms Jgiobgdom, LyMomdamo ©gRgd@gdom oym bLoglby, Bonb(s
390930b 3m3E60 508mABB©s.* 53mbmIn 30l Bgdsymammdomo mzommganmomgdol bmm3gdl,
Dmass, 390356006 Lodsbzm s Loggnbsbbm Lyd@m™mdn,* asbbbgsggdom astgdmb s330L
bodamomabogsb, odgb 8bmmme dgdbmmommo J8g0qdab (Remggzol) dgbadmagdmmds. Lado-
ob3omm bLyGenlb Bosbywgdom obgo d3996933dn, Mmam@mgdozss: bLogMabagmo s dgmans,

%7 Hopt, Corporate Governance: Aufsichtsrat oder Markt? — Uberlegungen zu einem internationalen und interdisziplinéren
Thema, in Hommelhoff/Rowedder/Ulmer, Hrsg., Max Hachenburg, Dritte Gedachtnisvorlesung 1998, Heidelberg, 2000, 20 ff.

% 806036930560: Hopt, ebenda, S. 21; mmbomBob gabosbo Jomammgdol 3sBFHab gHmmdmagn jmegdbo (Combined
Code) Lobgrbmegdno: ,,Principles of Good Governance and Code of Best Practice” 1998 bgmb @obobgmgdmm Bo-
603gdotg Imblgbgdgdl, L3gnomyE 3Mb30393L Mmogo Bmuysts ghmewg®o 3mmgdbdn. 2000 Brmowsb mmb-
©mbob doMgadg bm@nmgdmmo LobsMmImgda 56356(03L MBg396 s smcgdgb 8ob. 585Lmsb s 39330 gdam ab. sbggy:
Kommissionsbericht Rz 5.

¥ OECD Principles of Corporate Governance, Paris, 1999, safgomgg in AG 1999, 340; dazu ausfiihrlich Hommelhoff, ZGR
2001, 238.

* AG 2000, 109 3gbsgsemoom Schneider/Strenger, AG 200, 106.

31 Von Werder, Hrsg., German Code of Corporate Governance (CGCG), Stuttgart 2000.

2 dos (0bbsnEgMmmoa) 3o¢Hmdab oMgd@nzgde (bobgmBdmzebgmm 36nb303980) 1988 Bemals 0360bob dmem
203m(398005 s 3m 3y 3M39b@omgdoor: Baumbach/Hopt, HGB, 29. Auf., Miinchen 1995, (16) Insiderhandels-Ri.

E bgdogmzmmdoma  bagstm Bobyoomdomn o6 gogmoma dgbomszsdgdgmo Bobomowgdgdalb, o6w 38bgszbo
dg0035bgdal 30bmegdabadn 3mmbmgbgdal 980babGMs30nmam bm@ofmgdmmon 56 mogabygsma gogmmdabsmgals
©53390mm0 54300, NRGm  LBmEsw, dgdgbol xmgdolb bmaswo  ®©gdmmagdsbo, 1978 Bemob  0sbgotin,
398m7394690ma s Imgmam 3m3gb@0Mgdemo: Baumbach/Hopt, aa0, 29. Aufl,, (18) LSUbernahmeangebote.

* 30656bms ggrgFamaco bsdobabEBmb doMgems Bgrsdbgrggmmdalb BgEyBsmGo gmBabool 8ngM domgdmmo
LoBoGdmors  39dgbol  3mwgdlo (Ubernahmekodex), 1997 Bemal  0sbgofin, asdmgdzgybadamo o dmjmaw
3™396@06gdamo: Baumbach/Hopt, aa0, 30. Aufl., (18) Ubernahmekodex.

» ab. g8mo, 8-5 bgENIaFIm gmg86@™sb ©s3o330Mgd0m.

3% Hopt, Self-Regulation in Banking and Finance — Practice and Theory in Germany, in: AEDBF/EVBFR-Belgium, La
Déontologie bancaire & financiére/The Ethical Standards in Banking & Finance, Bruxelles, 1998, 53.
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030L0 EMBEMmMann®o® (3Gmagbomo gonzolb) GMHowo309300 s, Gs 0gds 1bos, nbgo
Lobgmdbogmdn, Gmamoag  oMab, M30M3gmab  ymgmobs, ©oeo dFMndsbgmn, ®sgabo
bogBmsdmEabm aogmgbol 8dmbg LobsmBmms dmsbmddolb 3mogdLboor (Takeover Code und Pa-
nel).®® oud(go 08 J39y4o65da Ly osbemobsb ©nbgdal dodstmumgds 2000 Brmols g3obsbbymo
dmaLobn@mgdol dgbobgd  3obmboms o @absblby@n dmdbabymgdolb aobgzol Mgmgds-
dmboegdal dgbobgd 306mbals Bomgdoom, aom3399mBomom, 306mb3gdmabs s babgmadBogm
dmbgemggdol bobomagdmme dga(zzoms.s?

a56Lb3o390mn godm3amgdsba mz0m Bazombamymo bymdowsb dmImabomgmdl.
396356050 5743L LENMOSE 35633990 AbBMENS. 58 abBMEaMEds bgmsed Agzgb oMs dbmemE
LodaMomgdmog Labgmdbogmdwyg, M8 LsdsMmmmgdfmngn 3OM(39NMgdabs ©d Ladem-
0gdMngn Mganmaoob babgmdbogmdwmg dnggznyzebs. gb 60dbagl dg3wmgal: Labmgsmgds
M3obmbm 86, Ly 306, oMsbadsMmmgdmngn  Logydzmadol gotgdg Rofggel «wb-
Mmoo 9300098, bLobgmdbogm o6 335babobgmdbogm dmbgmgms ab@gMmzgbos 3o
(310 LabaBsMmmmb B0bsdy gobohogmgdals 8gdzgmdam. abgma Ladsmmmgdmngn bgbgdoa,
FMamen(3 ©0E 3M0806gm30s, 396M35600bsmzgal BoMd3myoaqbgmos.

3m©g4bob Bm@3amgdol Logydgmgdn Lbgswabbgoggamos. gom3zgmnm Mmeb, Hm-
am@ i ymggmogol, 080@o30sE  dbEYPmadL:  smogol LML, Weymzomem  bomwagl
LogBmadmEnbm  sb3ofmgddy dbmmme  8dg35M0  ME3MEs30ma  doMmgalb  3mogdLbob
MJmbrmdolb godm. 3Mod@ogmmee aowedbyzgdo oym ob Dgbmms, GmIgmoas, Megms,
83960390 s, sbgazg, bbgs abLEoGM MO0 0bggbEmEgdabogsb dmmomes. bdoMaw nbobn
396356006 35Dl Foboboomgdmgdbs o ggMdsbool Lssdzom badsMmmol 3mM3mGssoe
domngol Jomonobow gdg0b mgomom MynEgdobgb. s808m3, dgadmgds nmggsl, @synbgdoom
dmombmgbab 3mE3mEssomoa doGmgal 3mogdbolb dosmmgal 6s(36mda dmmgmol 3q436s0.
0dmagomgg gobaggdons, GM3 sanEmdMngn 3m33sbngda Loodmzbgdom dgdmgdwbgb, sda35M0
3mgqLgdal 8Mbgdmdadg Fogomnmgdabso LabmgeMmgsmgm, aqgMmdsbosbs 6 ogLEM0sda(s.
3500536y39@0 0ym ob aoMgdmgds, Mm3 ©sdsGgdoma Mganmamgdol ©mbal godmgmabs,
630bo bozombama@  3mBgbMngqgdsbmsb ghme, gmM3mGsionma daMmgalb 3mogdLl
3603369mm 356 9306058 gbmdgdl dgbdgbos dmgbammdals, @oggMgb30Mgdabs s dm@ogzs30al
353m3335653980b bogdgdo.

2. 3063mEd309ma s mnz0b 3mEgdLab gmM3nMgdab 3Gm(39ba

Mmame Mbos g58moynmgdmmglb 3ME3mEms3ogma doMmzgal 8833560 3megdLbo? 53ab
503960b gHom-gMon dgbodmgdmmds 0d6gdmms g3cm3al 3933060l Bg360 Labgmdbogmgdals
30-%g 3g@0 sbgoma 3megdLbal dobss@babs s dmJdgwn 354560bdgdalb bLomamome G smHo
sbomndo o dgomgds. gb Logombo, GmamGz Dgdmo om0bodbs, g3em3al  3m3oboob
d9339000 @sbobmm 33mg3530(3 d0babs. o o6 oMb 3 bsgnmbol dggzabgdol saomo. MgG™
39850 LadaMns oM 3333560 3MEgJLgdol Jobssmbdyg, sMsdge 0dadyg, oy Mmame dmbogds
dabo sbOMIMngom Rsdmysmndgds o gm@mInmomgds. 360d369cmmgabas, ods@gdom gogom-
39mmobBobmo Ms8gb0dg 3M0b(3030: 3MEM3MGS(30mo FoMmngzgob gmegdbo (o) Mbws oymb
obggbomon, o agba®b, 48goomn omBmAbogb. Mo YBmm amMdgmon, dmbomgzsbo s
IGO0 030, 300 YPO™M b 3mgd yuMmomgdol 03ymmdl. dgbsdsdnbow, 39bsmdggda o6
0yY969096 533306 3m@gdLL. 3MmB3MGsonmo doMmzol sbgmo gmegdbo Ybws snbgMmaml

7 AEDBF/EVBFR-Belgium, La Déontologie bancaire & financiére/The Ethical Standards in Banking & Finance, Bruxelles,
1998.

3* The Panel on Takeovers and Mergers, The City Code on Takeovers and Mergers and The Rules Governing Substantial
Acquisitions of Shares, London (loose-leaf).

% 585bonob: Fleischer, RIW 2002 (80mgdqmos abodgdoawm).
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3mMB83560gd0l  3M0dB 03930 s Lbgowabbgs 306MmdgdL dmgmamb, 69 1bos dmaboabmb
Lbgoabbgs Lobdmgsmagdobs s Lbgssbbzs Lo@moznal oggGgbzaMgds (3), sdmmmb,
Bmgomom, 003mads, Hm3 3mgdLbds Mbos shz96mb dmdbommmdal domsma batabba ().

8) 3ME3mEs0mmo  3oMm30L  3mEgdbo obzgbomoa Mbs aymb. 35bge ©@edm-
30090mmo dmmbmgbs, Mmd ngo sEzomse asboggdo aymb. MGmams gomgbodsMomgdmngo
3mBgbGoggdol gm@m3ds, doMgammomgdgmo  dgdobodIgdabs ©s  3obmbgdol  gm@Iyemo-
900bsmgol gfmoi o 3gmegs (obggbommds s goboggdmds) ,asbogmasbn dmbg@es”.
36040300006  g08m3mnbaty, RAbogds babssmdmgamds: sbgmo  3meEgdboo  of3  gMoo
3oMgamogdgmo ©mbol domBggs o6 oMol Jgbodmadgmo. mxdze dgodmgds, 3megdLo
LodaMomgdMogo gondsmmagn, 35363, Bod@MIMngem, Lagommgdnmmu 0dbglb dgddboemo.
sbgo 3gdmbggzedaz gb BobsomBogamds doGmgdemoas. g9@mdsbymn &Mon(300eb a3sdma-
©0boMg, 3mEM3mMsgonmo dommzob 3mEgdbo asM339mm 3MME LEL bomImMdmdms (Ma(s
0dmagomgg dgodhbgmms), Lobgmmmdm, dabo ©gMgammomgds ©s oMs MgammoMgds ©
Mg ganmomgds.’! §3m6mdozobomgol 3megdLol LsdsGmmgdogo bobosomn 3o o6 oMol
3003643980, 98390 0b, 50aqgbl o9 sGs ngo abgo sbaem Bgbl, MmIgmos MgsmnEoo Mbwo
dgbEmegl. 3mE3mMsogmo dommzalb 3mmgdLob gmmnmomgdabsb bagnMms LogMobomyg
yggms dgbodmgdgmo  396dm  Lagombol dgbadsdobo ©oygMabzaMgdymn Mgammomgdals
39996093980L oanbobsol (sbzgBommdol 3M0b(3030); 3mwydLdo Bm@INmoMgdmmo 1beos
0ymb 3306y Momgbmdom, dogMsd boomgmo s sMs0MabBgdabomgabs(s asbsoggdo dmmbmg-
6gd0, 569y 365 30MEs306 335b0bo3ebmMbIgdmm ob gsbzemammgdoman §gdb@gdo bgbgdom,
30dmbs 3mabgdoms s §39a393mbszmobgdom (3oboggdmdals 3Gb(3030).

) 3gmtrg 360b(3030 dgadmgdmes @aggMgb30Mgdsl dgbgdmes. Mmam (s 3060dbs,
53000 ol 36 BMNsbMGds, M3 3ME3MMS(30mmo 33Mmzgal 3mgdbo yggmes dgbadmgdgem dg3-
0b3935L dma(30309L s Mganmomgdabsl doom ®o30L9d9Mgd53L 0mz5mabbabgdogl. 3mwgdbo
™0300039 NBG™ dgGom Nbos aymb mos 3Mabz03¢ymoa  aobbbgezgdgdobamaal, 30Mg
a3bEEommo 3obmbo bssgzom Lobdmgasmgdol dgbobgd s, dgbedsdaba, sbobsogogl jowg(s o3
a06bb3539693L, GmM3magdais dgodmgds 5Mbgdmdal, dsgsmomem, ©edme30gdgm Labsm-
dmgdbs s 3mb(39Mbgdl dmEal, dofMyggddy bm@Gomgdym s sMebmBomgdam (bogscm @
abmEnm) LadmasEmgdgdL dmMob, o, Ladsmm ©s 3oGoMms LabmMasEMgdgdL dmMab o
bbgomabbgs Lyd@mMMLS s oML FmEMAL. gl dm g asbndaMm@gds.

3mgdLds a0M 339300 YbES 3obbodmgmmb, dmddgwgdl oy oMs gobbabrgMymon
Bgbgdo dm3g8nm Jgdmbgggzedo, gomzzgnmo asmebgzgzgdom, 3mbgMbmsmgzal; d6n@sbamem
3mqdLgddo gb, god@mdMagom, sbgi brgds, omdEs (gHm0sbn) bozmbigmbm Lsdsmomals
3M5MLgdmdal godm Mgammomgds 396J&mdMag bobosmb nmgdl.

d06gody bm@oMgdmmo Lobdmagsmgdoom dgdmgsmasms nbamabbs s bbgs J3996933dn
DML 0dgbl 03mgbow, Modgbowsz bobamdmgda dotmynl Bg8mddggdsl brmdom smnd3sdgb
5, dgbedsdobe, 3mogdbol smosmgds 56 dabo BgLgdobswdn dmMRamagds (g8d30M30m o
a0dmbo@mo gomob3z93960Lb dgbadmgdmmdom) doMysdg bm@Bomgdal Babsdnmmdas bogds.
dogcsd oMl 30 3ofan 3mM3mEsomn dofMmzgs 360dgbgmmzgebn Fbmmmm  doMysbg
bm@ocgdgmo  Labmasmgdobsmagnl, Medwgbosy 856 bws YdOYbggmymb dbmemme
LodoMygm 0bggb@mMms YRmgdgdol ©o335, ¢y dob, mbsy dobo nxgMgb30s(300056
353m3@nbatyg, sbggg yuMomgds gbogdgds abyMmma Gadob Lobsmdmbomgabss? 39M3sbaals

* Rosengarten, Bericht der Regierungskommission ,,Corporate Governance®, Gesellschaftsrechtliche Vereinigung (VGR),
Hrsg., Gesellschaftsrecht in der Diskussion 2001, VGR Bd. 4, Kéln, 2002 (im Druck). Auch die Regierungskommission selbst
sieht das Problem, Kommissionsbericht Rz 7 a.E.

4 F9ammomgdabs s ©Mganmoigdol ©gds@gdmeb wmszegdamgdom: Kiibler, Hrsg., Verrechtlichung von Wirtschaft,
Arbeit und sozialer Solidaritit, Vergleichende Analysen, Baden-Baden, 1984 und Frankfurt, 1985.
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3MA3mMs30mmo dommgob 3megdbo mez30000635 dgdmagemamgds domgedy bm@omgdaymoa
LodmgoEmMadgdom, odze dommgabsz 36 admggs 3mmgdLab Bgbgdobawdn Lagsmogdammme
33m@hamgdol  Mg3m3gbosgosl. Mbos  gobbbzeggdmebgb oy oM bdofgedy  oe-
bm@ocgdgmo Lobmgomgdgda, Logstemmme, sbgzg d0dmg(393965M0560 Boemalb 34mby
LodmaoEmMydgdo, Mo Logm@m3mMsoom badsmmmoal bLggmmdn asbbmE(zngmgdnmo Mg-
Bm@3ob Mg3m3bes(300L dgggns (838 dgdmbgzgzedn 3bgoggemmdsadn doomgds yzgmes bogscm
LoDmgoEMgds)¥, o obGHNmO Go3olb Lobmasmgdgdo gM™MBsbgmnbogsb? o3 Lsjzomborsb
©535330693000 Logobagdm BoBomb Fgo(3o3L dgMmnbol 3mwgdbn.?

LobGgMgbms dbgzg gombge: Mbs dmddggdwgl oy oMs 3mEgdbo MbsdsMmbBormaw
y39ms M930b@M0Mgdgmo babmgsmgdobmgal, ngbgds ngo oo, Ladysmm 56 38§ oMs, oy
botgmommasbgob* 8basgbsoe 1bos brgdmoglb 3nbo oggMgb30Mgds bLogowol dobgrogom?
dgodmgds o oMo 03039 bmE8gdo ImJdgqdoglb 354MmMdal, Laggnbsbbm abLEEGMEqdal,
&9dbmmmann@a LaBsmdmgdabs ©s 03 baBsm3mms dndstm, MmMImgdos Lanbzm odo@omb
30630653967 2001 Bemolb doM@0b 396369 35630L dogH @oagbomn 3mM3mEs(30emn
dofmmzgol bogdgmagda sbobogh bmasmn ©d ¢absbbyyMmo ofmagdol L3g0BngNo 3G0b-
(303900L 3033 do3 bobogh.*®

a) 5 dmmmb, 3m@m3mGsgonmo dommgzgob 3mgdLob hedmysmndgdol momdadby
333mmddnm  gzgms o3 3mbadMmgdobmeb gMmem Lagombo 3ol Imgbormdsl gbgds. o3
303ommngdoo dgadmgds bogydsmo dmgboemmdol Dmasw 3Mb303dy. dmgbomow dmJdgmgds
boblgbgd Bmmbmgbol gbgds — 3mmgdLob dgdmagsmagms Jbmmmm dobo sMLgdomn 36nb(30-

39600, 3Mb3M @m0 ©g&ImMNMo doMgaymnmgdgmo dmmbmgbgdol bo(33emo@; 93s5bmabagy,
boomgmo, aoboggdoe gm@mInmomgdnmo dmaswa 36Mabzn3gdn 3m33mgdbaEo g n&o
BgLgdob Lobs(zzmmeE s oo LN3M(3g E0BIMYB(EMdobamzgal yzgmes Labs@Imb gMmbonmo
dmmmEobol dogogm.

09330 dmgogomo 3megdbolb BmEINmomgdol bg8mambadbym dmbabdMgdgdlbs wo
3606(30398L ¢)3603d369cmm@, sby 3o d3zem, MgmMoyE ®sdsdsE ©mMnd393L s ndmsegnmgy
130058 gLMdsL LoboGImMb 3ofgn BoMm3zaby s 3MBbGMMEAL Moo oagbom dubE
BgbgdL sboggdl. sdsgMmumom, ymggmagsmo Mgammamgdol ©MmL, bLadsmmmgdmogn oy
sMsbodaMomgdfngn bmmMdgdol 39d39mdoom, 3mEgdLL, magolb 3M0b303g0Lbs s gommgddy
OYMEbmdom, Nbos d93Jmbrogl Lobowmg LEBSMIML Jommgol Lo 3nMbgdmsb ©s 333300 gdno.
LEMEM0s ol gogd@o, HMI GFMonnMmaE 39Mdsbnsdn sbgomn Mganmomgds dbmemme Lodsm-
nmgdMogn bm@mdgdom oMbgdmdws, bLobgmomdm, dgomeyma bbogmgdobs s bLodem-
nmgdMogo mado@ngolb boboo. 83539 MM, Lo 3obmbdwgdmm dmdmgmgdol dog®m Lszdome
Lodommmosbo@ 0dbs dsmosmgdygmo 0dal LagoMmgds, HGm3 oMol gda, LsdsMomgdmngo
bmMdgdol oaqbsbmab gMmow, sbgzg Mbos ©s3o30ba6 sMmobodsmmmadmagn bm@mdgdals

* Davies, ZGR 2001, 268 (274): gb g58mbsygbgdgmos momg8ob 400 LsBs@ambamgol, GmBgmms Bomgdoms(s godGmds
bmG309mEgds  3odadomal bbgs 3sbMgddy, Gmamy dofggddy, comddal 40 Lodmgswmgdabs 3o wEbmn®
B0fgqddgs go@ebaemn, ebenda Fn 22. 3. Lgdsts3nol 3GMdrmgdgda, Mmam(z 3501 badmogmmdm 3mBabos gobbamogl,
Rz 14, 0o Gm3gma(s, m930b 3b6ng, goadmob 9d398gdatgds.
* German Code of Corporate Governance VII. 3ME3MES(309m0 BoGmzgs abyMmma Godab badmaswpmgdgddo.
# Bf.: 936mbs8sGMmal Bm@E8sms Bobgrgm, LBsdmms oy 9b(30M98s Lol mgsmbsbFHabom, Gm3gma
bogagdm 3mmgdLbob 267-g 3stogmondas dmggdnmo. Logadm 3mmgdLbolb 267-g 3stogogal 89bsedg sdds3ab 89-2
Boborowgdal dobgmgom, godn@omuma Ladmgsmmgds v3a306 3mobs@ nmgmgds 3530b, Mmzs ogn, gobosbo
Jomomegdomn  godemdal  Jgbobgd  @gogBomuGa  3obmbalb  3g-2 3oMsgMagmal  8g-5 sdbs(zab  mobsbdoc,
maob0dgdaem  doDomdg, 98039 3obmbol 8g-2  3oMegMegol  3oMggmo 88Dl 3ofggmo  babswswmgdom
20035m0bbobgdmm Gobosb Jomommb 0dgbl 96 mEasbabgdmm dsbsmdy gogmdabomazal 039098l asb6(3bogdsL
©593980L  @omdady. LeBmagmmdm 3m8aboalb BmblLgbgdsb (Rz 14) o6 LML, 9o ogzel LoBsMmBmms o3
%Q!obocgodo@mo‘)%g, 09®9bs0, Modwgboa(s qb ggnqggF)USGnﬁqbo bbgs 80BbgdL g8Labymgdmes.

Deutsche Bank, Corporate Governance Grundsétze, Frankfurt, Méarz, 2001.
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Rodmyamndgdol  Logombgdoom. s80m  dsmmgolb  0g36gds  LEMmos  sbama 6B M-
©ob(303m0byFn LygMm, M3l dbmmme g3mbmdogn® s Lmnsmy® 3536096 5d5bg
dnbmds, Moszmm, dg30mds 0gbgdmws.

3. 3mA3mEd30mo I3 m30b 3mEgdLob Lads@amgdMmagn 3603369mmds?

3MM3mEs30mn  Jommzgol  3megdLob  Ladsomgdfngn 360d36gmmdal  bszomboa,
960 dgbgogom, sMssMbgdomons. dombgoszsm 83abs, 3mogdbo LEmG gL 0dom godmamfiggs,
3 0go 56 033gMs@nnmo, Logemmadymm b abdmbogoy®a bobosmal Lodstmsmb,
06039 LodommnmgdMoga sMobogomogdnmm Im]dgoadol dobdEodgdl saqbl. 3mogdLbob
bgLgdo dbmeme LEbIMG MmO Labal Mg3m3gbos(zngdos LobaMmImL joMman FoMmgzgobs o
3Mb@OMmobomgal. onde 030l 8§ 3ogds, Mmd o3 bgbgdl oM ofzom gBod@mdMogow b
Lbgoggemo dmgdggdals doms, Nbogndzmm 0dbgdmes. Lyymsz o6 oMol gsdmMasbyemo,
M3 3megdbol LsdoFmmEgdfngsm sMsbagommgdamm bmmdgdo sMsdamMoadat dgozozwglb
LodofmmmgdMogoe  LagomeEgdnmm  dmgdgegdol bobosmb. o3 dbfng, dbmmmeo mmbo
dgbadmadgmo gbs @ababgmogdmes, 080l 38 30(3980b ao6gdy, emads@mns abobo, oy god-
&MIM0350 LdLIFsMNMM™MS Jogf gobbm(zngmagdawo.

s) 30Mzggmn, sbg 30300, 3gbadmgdmmds 080, gadmaba@gds, Gm3 3MM3MEs309emn
dofmmzgolb  3mmgdbo  aosdmagfmadl bLogogmm-badgbsmdgm  @Mawoasnsol dmmosbmdsdn b,
ymgge 39dmbgggedn, 3ol 860d3bgmm3eb bobomdn. Mmam@(s gogom, xgM 0gdedwg donb(s
dmns. 8dobomgal Bamdmeoagbomo vbms 0dbgl gomgdmagdsms dogmo Mogo, Mm3mgdacs,
LogFom gs3dn, 3MM3MMS(30nm FoMmgslb bogzmgda o 3ggbgds, dom 13g@ gL, 33 Lsgzombal
000 g5635MBgdol (go3bogd0b) dgdmbzgzedn bEMmosw 3obmbogfns Bobasb gowsobgggacs.
530b LadoMobdomme bagbgdoo Mgomn@ns, HmI Mmms gs6dsgmmdsdn Modwgbndy do-
omon 3M0b(3030 bogogm GMmown(30o0(3 0d(39L, ddgsmoms, 3ot 33990 bncdgda, MmAI-
mgd0(3 06 g gbms 3mbgmad@ol emmL gsdagmdabs s bodgmgsmymmgm boddmb J8g0gdsl
dgqbgde.

) 393930, dbg3g °3LEM030 >SMLYdMmO, LadMomgds ab 3Gab, HMI LobodsGmmm,
mEgbsg 030 g9839mdab o6 Ladgmgamynmagm badgmb Babssmdmga Batmaqboem Lomhgml ob
sEo@mmms 3sbmbalbdggdmmdalb bLsjoomblb gobabomagb, sogob gowsbsbyzg@om FmE3m-
Goomm 3mEgdblb dndsmmagh. dmsgato of abozes, MHm3 833306 3maJLmsb sbemmlb Logod-
m-bodgboM3gm 3MogBnge ©asl 0dwgbow, Modrgbswaz ngo (3mEgdLbn) megsw g3mbmdozals
30630050930l dggans. mads@nen babob 06 gM396(300 30 35306 50bndbgds, Gmegba(s
Logddg 3obmbom  gomgamallbobgdym anmdmeanby bgmddmgabgmmdol dmgamgmdabosb
33593L. gb 04693m@s 030l sMs3oMmsedomon dohggbgdgmo, Mo(g 3Gog@ngodn 53b@M0al basgzom
Lodmao@mgdol dgbobgd 306mbols 84-g 3oMmogMoggol o6 39M3sbaol Losdgom 39bmbalb 93-g
3oMoaMogzol  89dzgmdom 03333000600, 69 a8839mdob o6 Lbadgomgzomymegm  Ladgmb
3obybobdggdemmmdal bsgombo.

a) yacsmgds mbos 30gdiglb sbggg oGezgomambaboabng@a 3mbinEabzonl Bgbgdl.
s60b dgdmbggzgdo, MmEgbs Lobs@mdm 3mb3n@gbz00b Bm@Is-gdmmgdgdal Mammgdgem-
ymxz00 bbggdmeb dgosmgdoom 306 3390w 130608 gbmdab 0gdbol dobamdy. gb 3mb3mEgbz0al
badoMabdomm, sGs3gomnmbnboabng® 396mbLBNLssMBgam Jdgmgdom smaddgds. Mmmaba(s
LoboM3m oMm@gg30L 5dmAgbadg 0d bogfmmm Bm@dgdal ngbmEmnmgdsl sbgbl, Gm3mgdacs
439mobomzalb msbsdMmow 3mddgmgdl, gb nbzgsl 93 Lodmgsmgdol BabsbLM M3aMsGgbmdsL
035056 dgeMmgdoo, 30b(3 3gmnmbaboobngfMom sLMmgdl o3 bgbgdL. sbgmn dgmdastgmds
30, 0530bmog50, 396mMB3mMAam 3mbznMgb@L 3dndg @zofmae sb639ds s, LogMom ¢sddo,
Lo gmbinEgbzom bogsmdgo omgmgds. LEYmos Jgbodmgdgmos, HMI 3MM3MES (3040
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dommzgolb 3mwagdbol Mammgdgmymes anfmoogmoee 3Ms3g00mboboabng 3mbinmgbzasl
sboboggl. mmgn LobodsMomm 53 3mbaz0oL gonDnoMgdws, gb oEgdomaw smngdgdmws,
00350653 @obsGsmgdam 3mb3nMgbdl 3mbinMgb@ol Lohagmal ob ghmmdmoaga LaRogmals
Lodomgdoo 3mEM3mEsonmo doMmzob 3mgdbolb bm@m3gddg domamgdom dgbodmgdmmmds
99693m©s, Dgaezmagbs 3mgbeabs sMs39m0mboboobog® Labsmdmby.

©) ©30mmMmL, 0dmogomgg oM oym asdmMobymo, Gm3d  gmegdbob Medwgbndy
360b3030  360d369cmm3560  ymgzoamoym  @gmod@nmbsdemmmgdfogo  mzgombsbmaboma(s.
3963560530 gobobamagds ImbodEgds 0dob mamdadyg, dgbadmgdgmoas o9y 36 oo (gmegdLbob
©qd9mgdgdl), agMdsboal Lodmgomadm 3megdbalb 823-g 3oMogmogalb 8g-2 33Do(30b 3mb-
&9qL&30, 33930 bM3gdal babosma 3mbrgm. .6. @sd (3030 3obmMbgdals oMm39300m g gds
gmod@nen 3sbyybobdggdmmds. Lbgsbo, bozzmo 330bs, LomdMmdgb badmgsmagm (bogog-
M) 3Omb3ol gomEgdymmgdgddy. 98 ¢36sL3bgm Igdmbzgzedo Imabmgbal egmgdal
bogmdzgmo 9339 39639600l Lodmdomadm 3madLob 823-g 3oMoamogalb doMggmo 38Ds(30
046906m@s. sbgomn ImbadEMgds NLogmdggmm M3 o6 sMab, 49635600b ,gobosba Jomemmgdom
3946mMdob dgbobgd® 306mbmeb s 3o330Mgdmma ©abinbosy 3mbImMdL. 3930@somoal dsdHals
3mbsbomgms (Bobnobn Jomamegdal dm3LobnMgdal Labdmasmgdsebn) Lagsdmm dubgal
39m©gdMmgdsbo, Robosbo Jomommgdal gogMmdabmsb ws3szdaMgdom, aqgMmdsbosdn Mgae-
m0oMEYds 39bmbom ,xob0sbo Jomommgdom gogmmdal dgbobgd® s JMbEMmE©gds Robosba
Jomomegdal g3ogMmdol bgedbgozgmmdalb ggogGemua bosggb@mb d0gM. mabomgmdom
3963560530 LomdoMns 030Dy, 3obmbosb aodm3Enbofmg o3 dmgamgmdgdl odzo oYy oMo
630bo Logsmmbadsmmmgdfngn bobooma (3530b 0gn dbmmmE 530b0LEMS0YmLIToM-
omgdmogo dgmgaol dm3Gobo 0dbgdmes), o9 domdo, goM3zzgmmo Bobsdnmmdgdol gom-
30m0bB0bgdom, obgzg, 39MIMLsdsMomgdMngo FomEgdnmgdgdai Mbws sobsbmb.* ©owo
smdsmmdom  dgbodmgdgmos 080l oEagbsi, MM ,gobosbo  Jomomeagdom  gogmmdal
Jgbobgd® 306mbal bogademm (d6mbzal) gomogdmmgdol 3563LsdmgMgmo yzgms bmEmds o6
@bms  gobobnmgdmeal  3gMdmbodommmgdmngn bobosmol bm@dse. oyydie  mammygye
Lgggmdo (dogomoms, dns (0bbsnyMYMmN) 3MbGMMma 56 smMn3b3zoby oamdals goem-
©90nmgds) bbEew d3mbdpgds, sagbamoas ey 3Ms (39m3g9emo 0639LEMEMNLIM30L ©sT-
(3930 394960%39d0, 530l Bobgogom 3o begds 1339 030l o©aqbs, Jgbadmms oy sfs dobda Do-
ool 56sdmaMgdol Fmmbmgbobs o 3gMdmbsedsmmmgdogn gomogdmmgdol ©s30LMgdab
99030b Rofmgs. LogMom xs3dn, sbgmo 63nbosw bgdsgmapmmdoma, sGabadsMommgdfngo
bm®35d0L oMbLgdMds 3MmM3mEs3ogma doMmzalb 3mgdLobasmgal dgadmgds domby 3b6ad-
369mmgob0 o3mAbrgl.

4. 3mAB3mEd30mo 3sGngob 3megdLbab dmddgegds

bm&3gd0 dbmeme 85306 nmzmgds Jdgmoma, HmEgbs ob joMasw 8mddgwgdl. gb
00bsdMo gbgds Bmamey LodsGmmgdMog, oby bmEosmy® bmMdgdlb. 3mogdbol Bgboe
3mddgagds dgbadmms, Lbgowalbgs bLoboms s Lbgswsbbzsgzstn 0b@qbbogmdooc Bomdmmaqb.
0930 83 bmMdgdL, bgdmo abobgmgdym dg3mbgg390dn, Lodsfmsemmab dgbgds s dd30),
dgbadmms, dommzgal bbgomabbgs boggbmmo mewanbogb.

1) 6en®3oms §3g00mdal dbmeme dobafn gobbodmgmsgl. o3 dbMog, 3ofan 3mmM-
3mEd30mmo doBmngol 3mogdbol Bgbgdolb ozgs 3MbinMgb0sdn bymboymgmoas. ngo 3530b
0dgbl DML, MmEgbsi gb 9d@030 3obbsgnmmgdom gmobogds, dogsmoma, bamabbals @sd-

* YoM, ©535 »gobosba Jomommgdom 3odBmdal Bgbobgd® BgrgGsmaa 3obmBob 31-9 s 8mBrgsbm JoMog. @sd-
(3930 bobosomal 3obmbal bafabbmseb ©s3egdntigdom, mumm ©obgfamgdoo: Hopt, ZHR 159 (1995) 135 (158 ff);
Bliesener, Aufsichtsrechtliche Verhaltenspflichten beim Wertpapierhandel, Berlin/New York, 1998, 148 ff.
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m930L 60360L 3obgg0c.# 1999-2000 Bermgddn 35306L0b B0 Ro@sgdnmo 0b39bGmMos ob-
0L MdMmm dgomENEo 33mg30L dobgog0m, EOEILENMJENMOS, HM3 3963560530 Mbsdsm
306md93dn dgmgzn 0bggbBmEgdo dbo 5M0sb, 3oMase Jofmmmo s JMbGEMmaMgdswmn
LodmgoEmMgdol Bobosb Jomemmgdda 20%-00m dg@on aoonbomb, 533-Ls s 0s3mbosdn —
18%-00 3g@0, bmmm 9.6. 39Lsdg Abmgmomb 439969830 gb 3ohg9b9dgmn 3093 NRG™ Jo-
Gmmdb.

2) bm@3oms J3gomsm go@omgdals Lygombo dgodmagds, sbggzg, dofyggdolb ob 3GMm-
Bgbom-Emegdcngn babob Lbgs 303d06930bs ©s 0bLEOGM(0gd0L bgemda dmgd(3qgL. dogo-
M005®, 39M3sbmm8s doMyged 1998 Bl 05636M0sb DAX-30 (g9M3s6mma og0980b ab-
©9qbn) s M-DAX-do (g96356mm dafegsdg bm@Gomgdamo badmpssma badgsmm 3md3sbaals
04(30980L 0bgdLbn) Loadmasmgdosms damgds 0dodg gobows ©SIM LN, SnoMgdobgb
093 565 9b 939650 369mb0 Ubernahmekodex-b (s4@o ,LsBsGamb ovygmgdabs @s 3mbEmmmoal
9399 3md3930L Fgbobgd — Lobom3mors Jgdgbob* 3m©gdLn).*® ow dM0@sbgmdo ©ogwdbs-
3o s bm@oMgdymads LabsM3mgdds Mmo300600 Brmon@ s6goc0ddn Mbrs sbobmb, dgobera-
mgb o 80 gPomdmogo 3megdbolb (Combined Code) 3oc39mo maz0m gomgamabbobgdeyemn
dmobmgbgdo 03060L36gmo 12 m30L gob3sgmmdada s oy o6 dgobEmemagl ob bmemme
bobommdmog dgobEmemal, dogmaoomb dgmbEnmadmmdal Logydgmgdal dgbsbgd. LEmEMg©
9L gobmogo bobmgomgdal dofmgsdy ©883930b (©obsdggdmdol) gehm-gmma Babodommds.

) 033d 3MM3mMoiomo dommgol 39Mdsbyymds bodmagmmdm 3m3dobosd omym
d0Mgody bm@omgdol 0bamoby@o dmegmo. dMn@obmmo dogmds sabsobs Lbgs 39469330,
dogdmoms: 0@0@0080,5 3330(304»0030.51 530l Ladomabdofmme 3m3abos ,o93mEMRomyg ob
25635648 9L“ (comply or explain) 3G06(3030b 403G oMgdgmo asbws.” gl Jommomgdl 0dsbyg, Hmd
bgdommgal 2033990 (©0d3980L, @obLsd39dmdal 6gdatmzadgs Lomdafn) Imbgmyg Hmam(s
30Mm3zbnma, nbg bogbmdMogsw Fbs© o6 36nb 83 3omEgdnmgdal o(330L 3MBGEMEOabS s
3dg3mb3gdabomgal (yd(30 gL Jgbadmms Fgzzmomoym). s3sbmab, o3ggzsMa Bgdastmzgal
(0533980L)  g08mbdmds, MmamEz bLobgns bLogsfm gomEgdmmadol ©osMmggzabsmgal,
dombg 3Omdmgdn@ns. gb 3960L36gma asbbsgmmmgdoo bogymamgdms. bgdstmgals go-
dmb3mds, Bmamtg 0bzgb@mMmms ©sgzomn 35406030, Jbmeme aobbs 3nommgdme dg0-
0b3935d05 30b6dgbmbama, Mowasbsz godmbdmds 0b3gb&mmgdals bamgdl (bogsgmm) d&ab-
3991656056mMBdL sEN 3L 09, 9§46 398mBnbaty, Jsmmgal datomag bagamamm dgoganl
dm3@obo dgndmgds aobmgl. 3308m3d 530l gobbmM(309mgds MoMympoma sabobgds dabemdy.
360896 mo ,ogdm@mBamyg 56 go63smBgb* 3G0b3030 g9M3sbym Lnbsdwzamgda bbgsgzsmo
BmO3oo oMb godmmgdamo, 3960dme, doMysdg bm@amgdamoa bosdiom Labmasomgdals
3533 9mds s LadgmgamynMgm Laddm ymggmbmonma L3gnsmyM dmbbgbgdsdn, HmBgmacs
Brmogm 96g060dmeb gMmem 0gbgds bommggbomo LsdgbsMmdgm Mganb@®adn (g3g@3sboals

7 Vgl. Hopt/Rudolph/Baum, Hrsg., Bérsenreform, Eine Skonomische, rechtsvergleichende und rechtspolitische Untersuchung,
Stuttgart, 1997, 399.

48 Hopt, Auf dem Weg zum deutschen Ubernahmegesetz, Festschrift fiir Zéllner, Kéln u.a., 1998, 253 (264).

* Financial Services Authority (FSA9, The Listing Rules 2000, para. 12.43A(a),(b), www.fsa.gov.uk; Davies, ZGR 2001, 268
(277).

> Istruzioni al Regolamento dei Mercati Organizzati ¢ Gestiti dalla Borsa Italiana, Sezione IA.2.11 comma 1. 0@omnalosb
53538069800, sby39: Kronke, Konditionierung der Unternehmensverfassung von Publikumsgesellschaften durch ,,Soft Law*
— Deutschland und Italien im Vergleich, Festschrift fiir Lutter, K6ln, 2000, 1449 (1453 ff).

' SWX Swiss Exchange, Richtlinie betreffend Informationen zur Corporate Governance, Entwurf 26.9.2001; 53sbmsb:
Expertengruppe Corporate Governance, Corporate Governance, Swiss Code of Best Practice, 21.9.2001 und Hofstetter, Bericht
,Corporate Governance in der Schweiz”, Vernehmlassungsunterlage 24.9.2001. Allgemeiner NZZ Fokus, Corporate
Governance, Nr. 10, Oktober, 2001.

32 Kommissionsbericht Rz 8 ff.
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Lbogodm JmgdLol 325-9 3oMoaexn),”® 39,93l ,Entsprechens-Erklarung®-UL, 56+ 9.6. 9gbsdo-
30bmdob go63sMGgdal (ol bbgaagomsew Compiliance-Erklarung-bs s mbmwgdgb). s3sbmab, dsm
930bG 930 sbg39 9396@MOMNG0 asobzg3930L obdMMgdal Fomwgdmmgdsos.> Lodmeg-
Gmdm  3mdoboob  dobggom, LBSMBML  s6asM0dggdadn, wgGm LEmMsw©, LszmbzgMbm
obgofndg gdoda (3935600l bogagmm 3megdLolb 289-g, 315-g 3oMegMaggdn) Dgdmombndbymao
dmblbgbgdol dgyzobs, 83 ¢3965L3bgmals Lbgsggzamo JoDbmdMngn @sbndbymgdol gsdm, 6s3-
mgdo@ dobomgdo 9bms oymb. abgmobdo, 3ol LodoMob3dommm, ogn LobsGIML Bemay®
obgomnddo gobndom@gds. gb dggbedsedgds sbgzg Swiss Exchange-b 08 ofgd@ozob 36mgd@L,
M3 gmo(3 JNGIMGS(30m JoMmmgobmsb s 303306 984m 0bgm®masasl 3ggbgds (26.9.2001).%°

LodmogMmmdm 3m3oboolb ,s938mMRomg 96 ao63sMmBgLb* nbLEEMM3gbE 0 3Mogddniedo
bodg0mo BomIMImdL  3GIMdmgdgdl. dgndmgds wonbgel obgzg goobgs: dsgsmomsw,
,Deutsche Bank®, ®m3gema(s, Gmam&z D98mom omgzs, bamsbsmm ascgdmagdgdl (b3g050 396
Lognmgdab) dmeggdnmo  domash  3ofgo  3mE3mGsoymao  dofomgzgolb  36abz03gdab
3gmmdgmos, BaMds@gdoo gosamdgmgdl bogdnsbmdslb, myzo 835l bmeme Lamsbsme
3063568 03L7 530b 88 303900 S g539d5 Lodmagmmdm 3m3abonb dnge dgMRgmmo dnamdab
dgdga dmbrgds. ymazgm dg3mbzgzedo, 39300 3GMod@ogmmo  gombgzs obdol  0dsbomob
53933009800, bs3daMobns M9 sGs goEobzggzsms dIm3myg, BMMIsmd30LYGsma sbodnmgds,
dmobmgbomo ¢bms 0ymb o oMo @gGemHn obddmgds domnsbmdadan, 86, Mgmm 3g&n(3,
Mbms aobbmM(309megl 0y oM obadgogds 3mEM3mEs3omma domngal gmegdbob (som-
3990 bgbob obgogom. of asbomgsemolbbnbgdgmos ab, ®m3 3m3obos dmbbgbgdado LadmmMdL
dbmmm@ dmaseo (3969Msmao) babnosmal gosbzgzgdal dgbadmgdmmdabyg, omd(zs donb(s
36 3obbmdl @obdmm 3ombgab.

235b dogysgofor dgmerg 3mdmadadwmyg — 3MbGmmmal 3mdmgdadwyg. badmoegMmdm
3m30bool dobgz0m, bs3dsmabo Mbws agmb, Bm(3s sEo@mEn 53mb3gdl dbmeme ndsl, sGals
o) oM asbszbown bofoagboemo. 83 dgdmbggzedn s@oBmMn of oMb gommgdamo,
dgodmb3mb, sm0badbs oy ofs 3Mad@nzedn asdmygbgdaman Mgammomgdal bgbgdal bm-
300006 asobzqz0l Jg3mbz93930.% asboggdos ob g3od@o, A3 LodmegGmdm 3mBabosol LML,
®030 dg03o3mb og@omo dgdmb3dgdabs s bobgzngd0b s 30bEMgdabash, mmd(3s, bLadbgmaggdals
donbgosgem, Bod@modfmngo gowabggzgdo Mbos gsdmgmabogl, gb 30, 3333560 393mb3gdals
dgdmnbg93930, 0835898000 batigqgdl Bomdmdmdl. 5dob LadaMobdnMmm 3gGeggmo 39mEgds.
3563568900l Ibmemme Mmoo dg3mb3gds 30 sMomaMmgdama s sSDAL Im 3 gdamos.

5. 35Lbabdgzgdmmdab bszombabsmgal

sMLbbmEn 96 sMLOYmymgamo dgbodedobmdal, gmm LbmEow, dgybsdsdmdal
3oM5(3006m300 (396856 gdabmgal) 3soLybabdagdmmdol Lsgombol Mmomdsdy 3m3aboal
dmblbgbgds 3MoxgMb ogbygds. o o6 ogmmobbdgds, bbgs sanmal g3mdgbogdaymo, ao-
(300mgd00  dmasmn  babosmal  3obbalbdggdmmdol Bod@gdo  3odo@omal  dsdFMabomgal
30bmEgdmm LG M 06gxgm&mBs (300056 s 3d3d0Mgdam. 50bndbymal gsdm, dgbadmgdgmos,
39339J365L  dmadgdomgds, MM 3Mmdmgdsz o  9MLydmMAL 03wgbom, Me3gbowa(s
35635608 gds mM0gb@nMgdmmons LadoMmmmgdMngsm SMdbogemEgdnmm 3M0b30390dy. gb

* 5@603bgmom, ggrgoma® 9Bygdgdda as3gmgdamo Jg@ymdabgdsbo, bowa 80gBmmgds bedgBsmdgm (Logegm)
99L@M0bS s EM3NIgbGs(300Lb Bm3gHa (Lagogdtm 3megdLol 325-g 3sMogMmogal doMggma s3bs(30), gobszbowndy
046585 mG0gb@nmgdaema.

** Kommissionbericht Rz 10. 3063508 gds gbos gobsgb Lodgmgomynmgm bodgmd, 53sbmsb, FME3MEs309mn
dommgal 3megdbol bemMdoms gosbgzgzgdabomgol Lagomogdmmm o6 oMol dobo ;mobbdmds, Kommissionsbericht Rz
11

% SWX Swiss Exchange, Richtlinie betreffen Informationen zur Corporate Governance, Entwurf 26.9.2001.
% K ommissionsbericht Rz 12.
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»930bmog0@ LogMmmbal 393339 3oadMHmdsl Bomdmdmds, ymggm d53mbggzeda 35306,
09 ©IFMOMS(305 M389bsnfo dodsMmommmo 0dbgdmes 88gMozgm 0b3gb@mMdg. od(39,
35M339mbBomom, a5m3930mdsb 063936 ob god@n, o Me@MI o6 asbaboms 3m3abosd gb
Jdgbadmm  Bomamo  bogmobal 3g3(339ma  Logombo 896039 oMol gdmsb gfMma.
m3603369mm daogMgdo, HmImgdas 83960 3mm babadsMommmgdlb dsmn 3sbnbaldggdmmdals
bmdgdol  gdLbGMGgMoGmMoaygma  a45dmygbgdabol 9436gdsm — gobosoba  Jomommagdal
9a39momgdob 94LEMsGgMaGmMomma a58mygbgdol 3Mab303980 o GoMmm BobdGedal
3Mm3gencmmao  dgbodmgdmmdsebn, Mmammagdogss:  Lokngmagdo  boosbal  Lsddsgn  sbo-
Broy®gdal mmbmzboo (9.6. treble damages) oo 3memgd@onmo LamRgmado (class actions) —
030gbs@ od@omnEns, Gm3 abobo domo asd3mygbgdal Bozmado semdsmmdals dgdmbgggadacs
30 aomgamabbobgdmmoa ¢bos oymb. dm3zmgw, yzgmoexgmo mbos as3gmmalb, Moms 3me-
3mMszoqmo dofogol 3megdbo 0dggzemoe aymb gm@dnmomgdymo, Gmd bogmgdn §MabL-
bozombamuMo Mab 3o s6Lgdmoogl.

3963560530 o6 5M0l godmEnzbymn, Gm3 BoMdmeagborm 3mb6@&94LE@3dn, Lobsdstmomm
36548030 d0ge sbommmaoal gboom aodmygbgdmemo ngmb 3M06(3039d0, MMImgdaz Gobooba
Jomomegdal  dsbaMdg  3MmML3gd@dn  domomgdym  bPLE™M  0bgmMds30ady  3obyy-
babdagdmmdsl ob, Lymsrs, bomdobs 9y asbzbowgdalb gozgmgdal dgdmbggzsda 3sbyybob-
3390mmdal @ommgg3sl gbgds. 3930 omoab dsbomdg 339090990 sGsbbmEn 356356853900l
Rggmmgdmogo  Lobg, o@30babGMozonmbadsmommgdmngn s  bLobbmobbsdsMommagdmngon
onfoogmo  god@&gdolb  goMwms, 3GmbL3gd&do domnmgdygm NbRLE™M  abxrm@m3sz0oby
3obybobdggdmmdazes. gb oEagbomons, doMggmm Mngdn, Gmame s b3gnomy®n bmMdgdom
(88 45 ff. BorsG, § 13 VerkProspG, § 20 KAGG, § 12 AuslinvestmG),”” obg bogmggmorsm
396dmbadsmmmgdfngn bm@m3gdom s bmM3dgbbdnmos GaogMosma®a @dsmmgbo Lobo-
Fomommm  3G0d@0300.7% asdagmdobs s Lodgmgamyn@gm  boddmlb dogéH dmobmgbomo
JgLads30bmdab (56 Igbodadmdal) aobdsm@qdsbn, ymzggmagemo gggob gomgdyg, bomdmawa 96l
5B Dg 0f(30mbgFms s 930G omabzgbEmEmms bagemm asb(3bowgdalb. 53 3063568 gdsb
350536y3980 8603369mmmds  bos  3dmboglb 3330 om@adsbmgdabsl — LEmMgE sdom
353m0b58gds 3330 3365dMbsbarmgmds 3ME3MEs (309 Bofmgado. 53sb, sbggg, s@obLENML
35306bob bgdmon bbgbgdmmo godmjzzmggss. omgo 3obmbdmgdmal ngM L3goom MM o6
s60b 3mbgbfnggdmmo 3OmMbL3gd@dn domomgdymo NdbYLE™ 0bgmMmdsznabomgal 3sbybob-
3393mmdab b gomba, HBmams gb 3m393mos Gobnsbo Jomommgdab 3gdgbobs @s babamdml
oRmgdab dgbabgd ggogMomnma 3obmbolb 3g-12 3smagmoxdn, Hm3gmas dgdmagabgdmal
dogé boMggbomo gsbszboal (m3ndgb@ms) LabBmMal 3obybobdggdemmdal gbgds, ob
o930 3sbdy 3MEImEYds  3o30@omal  dsDomdy PdLE™M 0bgmMmdsznal dgdmbgzgzeda
LodMdgMMdm  3m3aboal 3og@® dmabmgbamo 3sLmbabdggdmmdal 3M0b(z030, 35dnb go-
n3omo begds 3MmL3gd@dn domomgdam SMILEME 0bgm@mBaz0ody bmaswn babosmals
3960dmbadstmmgdmogo 3obyybobdggdmmdol Lszombolb oygbgds. BgogMomy®n wdsmmgbo
LobodaMomb dogh o3 3300Mgd4ma 3mddgon 3Msed@niol Badymom, bgdmo blgbgdamo
Logoobolb gofMamgddn, dofMomawo 3obybaldggdmmds g30LMgds gs8a39mdobs s Ladgm-
3omyMgm Ladgmb Bgzmb (693693L), 969y 0dsb, 3063 M350 839098L 3o63oMGgdol. aoMmo
530bs,  3sLybnbdggdmmds  g30bMgds 03  30Mb, gobi dgbodsdabo  6s3IGMIMals

7 580bmob dgogdatgdoo: Baumbach/Hopt, HGB, 30. Aufl, Minchen 2000, (14) BorsG §§ 45 ff. Zur Reform der
Prospekthaftung im Dritten Finanzmarktférderungsgesetz Hopt, Das Dritte Finanzmarktforderungsgesetz — Borsen- und
kapitalmarktrechtliche Uberlegungen, Festschrift fiir Drobnig, Tiibingen 1998, 525 (526 ff); Kort, AG 1999, 9; GroB, AG 1999,
199. Monographisch Ellenberger, Prospekthaftung im Wertpapierhandel, Berlin/New York, 2001; Gerber, Die Prospekthaftung
bei Wertpapieremissionen nach dem Dritten Finanzmarktférderungsgsetz, Baden-Baden 2001.

% Hopt, Kapitalmarktrecht (mit Prospekthaftung) in der Rechtsprechung des Bundesgerichtshofes, in: Heldrich/Hopt, Hrsg., 50
Jahre Bundesgerichtshof, Festgabe aus der Wissenschaft, Bd. II, Miinchen Beck, 2000, 497.
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boggdggmdy ©3bogdL Boswoal 306356 980L Fobsombobowdn Bomdal dqbsddbgmsc.”?
yzgms dgdmbggzedo, smbndbam 3oGms Mobsb 3039036985 om0, Mm3gma, cogab
dbcng, 3sLbob3agdgmos s@oGMEYm oL 336030 Bmyzsborm asbdeMEadadyg. 3obmbab-
3393mmdal gomamgdo dmddgmgdl Latgzobom (3gLedmbB3gdgma) Logbol 96 s mEm
obg33bodn  goggmgdamo  asbibomgdgdol  Bgbedsdobo, GmEIsemaEn  gs6356MBgdabs
353999300 96 dobo gogd@mdMnga LobbmEal dobgogno.

d0bso@bal mzombodMobom, dgbadmgdgmos, bogddg a3Jmbegl dbmdmdo oma3-
mdob a0dm 3539093 mm 3MILBME 86 sMOLEMmymBarm 8mbo(39898056, Mos 0b3gb@ 300l
356bmM(309mgdal  bogombal dggebgdabsl o@bgdoma babosmabes. ¢bws 0mgzsl, €ma
Lodmasmagdalb, obgzg L3gEosmab@ms sbG0m, @Ixmdgbo 0d6gdmes, cmzo (3ombabes
3obmbabdggdmmdal gdmbizgzgdo aomzamabbobydama o6 0dbgdmes 08gbow, Modgbows(s
sbgo EOML 3mE3mEs30ma doMmzal 3mgdbo abggge 3g(30m3adn 3gdyY3560 590, Bmam(s
3oL0sbn Jomamegdol dgdgbobs s LoBIMBML aNEMmgdal Jgbobgd BgogHsmaEa 306mbals
27-g 3oMsaMoq0. gb 3aMogMmogn dgmegedgdamo Bobomomgdobawdn bLadabby babmgasmgdals
35339mdabs o badgomzomym@gm bLoddmb @obedmmgdmm 3mbaznsl gbgds. 3GmbL3gd8dn
domomgdam 9dnbEm abgm®mdsz0odg dmaswn babosmal 39Mdmbadsmommgdmnga 3sbmbab-
3390mmds (dMamal gmmMds, Ladsmmmgdfngn dgogan, BobEsBIMmMmMs) 30 aso30madoom
DROM FoMmms, 3000 b3goemnEn 3obmMmbIgdmmdam gemzemabbabgdmma 3sbbalbdagd-
mmds. dofgadg omobbmma Imbs(393gdal 806mmgdal godm 3sbbnbdggdmmdsbmeb gMmew
3gbadadobmdal 306350 gd0bmzgal dgzcn Lodsmommagdmogo bsgombo 0339mgds, obgomgdo,
mammgdo(zos: gob3sMmBgdal LobMymg (aoob3z930m9, 3o@s(3EMBsMd MzombsdMNbom), hgg-
6930l Lozboy s asboggdmds, @AMl god@men, dmbsozgdms d0bmmgdalb 3omEadaymads,
0b@gMgbos 3mbgymaddo, nbbongGnmo abgmmdssngdn, dgbodg dofms 3obmbabdagdmmdy,
9830(39%0L §3060.5 3GML3gEol Imbs(39893Dg 3obyybobdagdmmdal ases, LM
obodggdos bbgs Godab 3sLmbabdggdmmdsz. sMobBEmGn dgbedsdabmdal o6 dgmbadsdmdals
35635608930b 35 390980b 3gdmbgzgzedn — bogdg gbgds sbg3g 3gbadadabmdal 3obsbawgdobss —
dgbadmagdgmons, 3obmbaobdggdmmds 3M(39mEgdmeal dmasmom aobsibawal Bomdals 3s-
Lybobdggdmmdedyis. B3gmmgdmng, 9mbadbyma bLozombgdo GmEGMmamgdamoas 3GHMbL-
39989d30 domomgdam sMabbmEm 0bgm®mdsznady 3oLmbaldggdmmdal Gomamaddo, M3,
LobodaMommb  dogm  oagbomo  3Megd@nzom, bomdsbmeb ®s3ze3dnmgdam  3obmbob-
3393mmdsbmob gMmem aobabomgds. gs8mbsozmal dgdmbzg3zgddo bomdal 3sbmbalidggd-
mmdabo s gobzbagdal 3sLbobdggdmmdal 3mbadonE 0b@gMgbsdog 8nzysgsto. dmaon-
9600 M3 038megz0m3y (3bon brgds, dogmMed gedmmamgds a30h39693L, Mm3 bmgn M3,
Mm3gmms bomdmeagbss Lobynlb g@e3dg dgndmgdgmos, 3magnsbgdoc ohgbl maglb. yzgmo
39g3mb3q3530, LoBsM3mb bgm8dmgebgmmdad s s3M 3@ 9d3s dgbodsdabn 0bgm®mads3ngdo ©s
3MbLym@o(30980 by aombomb gs83gmdabs s LadgmgomygMgm  Loddml Bg369dL,
53obmoboagg, Mbs gobabommb sGsbobafmdagmm 35M056@ms 3mddgmgdal 39435(s.

0n>6adbs
069320 3VARIRNID
obay-0b om@moonemo g0 39089800 sbmzomgdaemo SGHmagbmen
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5 Baumbach/Hopt, aaO, 30. Aufl., Anh § 177 a Rn 63 393am80 8omomgdgdoom.
% Baumbach/Hopt, 220, 30. Aufl., § 347 Rn. 24 ff. bsbsBoGHomm 3Gogd@oob Jomamgdgdaom.
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