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Sesavali 
 

Temis aqtualoba 
 

saqarTvelom damoukideblobis mopovebis Semdeg orientacia 
aiRo sabazro ekonomikis principebis danergvasa da Sesabamisad, 
misTvis damaxasiaTebeli kerZo samarTlebrivi institutebis 
Camoyalibebaze.  

Tanamedrove etapze qveynisaTvis sasicocxlod mniSvnelovania 
safinanso-sakredito sistemis ganviTareba da misi samarTlebrivi 
regulireba, kerZo samarTlis subieqtTaTvis maqsimaluri 
xelSewyoba da moxerxebuli dakreditebis saSualebebis SeTavazeba. 
amdenad, aqtualuria da mizanSewonilad unda CaiTvalos 
uzrunvelyofis kanonmdeblobis srulyofa da mecnieruli kvleva, 
ipoTekis institutis popularizacia da samarTlebrivi regulireba.  
 sabWour epoqaSi arsebobda ipoTekis maregulirebeli normebi, 
magram ar arsebobda misi gamoyenebis obieqturi aucilebloba, im 
faqtidan gamomdinare, rom pirebs ar  gaaCndaT maT mflobelobaSi 
arsebul uZrav qonebaze sakuTrebis ufleba da Sesabamisad, arc maTi 
uzrunvelyofis saxiT gamoyenebis moTxovnileba arsebobda.  

XX saukunis 90-iani wlebis dasawyisSi, komunisturi sistemis 
ngrevas centraluri  da dasavleT evropis qveynebSi, iseve, rogorc 
centralur aziaSi, Sedegad mohyva uZrav qonebaze sakuTrebis 
uflebasTan dakavSirebuli problemebi, rac Semaferxebel gavlenas 
axdenda ipoTekis institutis ganviTarebaze. yovelive es gamowveuli 
iyo sakuTrebis uflebis registraciis arasrulyofili sistemiT. 
 mraval qveyanaSi privatizaciis procesis dasrulebas Sedegad 
mohyva sabinao fondis kerZo sakuTrebaSi gadacema. kerZo pirTa 
xelSi likviduri kapitalis gadatanam SesaZlebeli gaxada am saxis 
qonebis kreditis uzrunvelyofis saSualebad gamoyeneba.1 Tumca, 
aRsaniSnavia, rom sabinao fondi ar aris erTaderTi uzrunvelyofis 
saSualeba. komerciuli bankebis mier aseve xdeba ipoTekiT sawarmoTa 
uZravi qonebis gamoyeneba, romelic am ukanasknelTaTvis kargi 
SesaZleblobaa miznobriobis dacviT, sawarmoSi Tavisufali 
finansuri saxsrebis mozidvisa da investirebisTvis. 
 damoukidebeli saqarTvelos pirveli civiluri aqtis - 
samoqalaqo kodeqsis Seqmnis etapze, kodeqsis SemmuSavebeli komisia 
rTuli dilemis winaSe idga: `sakuTari gamocdileba, rom gaxdes 
ZiriTadi samSeneblo masala, saamisod sami piroba mainc unda 
arsebobdes. kodeqsis Semqnel qveyanas unda gaaCndes: jer erTi, 
sakanonmdeblo tradiciebi, romelSic nawilobriv mainc iqneboda 

                                                 
1
 ix. Austin J. Jaffe, Bengt Turner, Anders Victorin, Property rights and privatisation in the Baltic countries,  

Copenhagen , Nordic Council of Ministers, 1995.  
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asaxuli kodifikaciiT mowesrigebuli principebi; meore, mdidari 
sasamarTlo praqtika, romelSic gamoCndeboda samoqalaqo brunvis 
axleburad mowesrigebis moTxovnileba da mesamec, ganviTarebuli 
doqtrina, romelic daasabuTebda kodifikaciis aucileblobas. 
samwuxarod, saqarTvelo da SeiZleba iTqvas, yvela yofili sabWoTa 
saxelmwifoebi, moklebuli aRmoCnda am bednierebas.”2 
 qarTveli civilistebis didi ZalisxmeviT saqarTveloSi Seiqmna 
samoqalaqo kodeqsi, romelic postsabWouri qveynebisaTvis misabaZ 
kodifikaciis aqtad aris miCneuli da evropul sakanonmdeblo 
sivrceSi dabrunebis saukeTeso gamovlinebad SeiZleba Sefasdes.3  

2007 wels, samoqalaqo kodeqsSi Sesuli sakanonmdeblo 
cvlilebis safuZvlad gvevlineba uzrunvelyofis institutis 
gamartiveba da kreditoris moTxovnaTa swrafi dakmayofileba, 
radagan uZravi qoneba unda gaxdes aramarto yofiTi moTxovnebis 
dakmayofilebis saSualeba, aramed sainvesticio resursebis moZiebis 
mZlavri berketi da biznesis ganviTarebis safuZveli. 
 ipoTekuri dakrediteba bankebis mier yovelTvis ganixileba 
dakreditebis erT-erT saimedo formad, radganac ipoTekis meSveobiT 
komerciuli bankebi axdenen riskebis dazRvevas, raTa msesxeblis 
gadaxdisuunarobis SemTxvevaSi Tavidan aicilon finansuri 
valdebulebebis Seusruleblobis mZime Sedegebi.  

sabanko kanonmdebloba, aseve iTvaliswinebs „uzrunvelyofis 
punqtis“ gaTvaliswinebas sakredito xelSekrulebaSi. faqtobrivad 
warmoudgenelia sakredito xelSekrulebis gaformeba 
uzrunvelyofis sakiTxis gaTvaliswinebis gareSe. sabanko 
seqtorisTvis sasicocxlod mniSvnelovania, finansuri riskis 
uzrunvelsayofad sakredito xelSekrulebaSi uzrunvelyofaze 
SeTanxmeba, rogorc savaldebulo piroba.  

saqarTvelos samoqalaqo kodeqsiT regulirebuli ipoTeka 
gamoiyeneba kerZo samarTlebrivi Sinaarsis valdebulebis 
uzrunvelyofis saSualebad, rogorc samomavlo, aseve pirobiTi 
xasiaTis, Tumca gavrcelebul urTierTobebSi swored fuladi 
valdebulebis sakredito-sasesxo urTierTobebis SemTxvevaSi xdeba 
misi dadgena. aqedan gamomdinare, sadisertacio naSromSi 
ganxorcielda ipoTekisa da sakredito-samarTlebrivi urTierTobebis 
erToblivi kvleva. ipoTekiT uzrunvelyofili sabanko krediti, 
kompleqsuri sakiTxia, romelic mraval institutTan erTad moiTxovs 
safuZvlian kvlevasa da gaanalizebas. sadisertacio naSromis 
kvlevis obieqtia ipoTekiT uzrunvelyofili krediti. 

                                                 
2 zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, sagamocemlo saqmis 
saswavlo centri, Tb., 2005, 92. 
3
 Диденко А.Г., Сравнителъный анализ ипотечного заканодателъства государств СНГ, Гражданское 

заканадателъство (статы, коментарии, практика), том 1, (Выпуски 1-10) 1996-2001 г.г, под, ред. 

професора А.Г. Диденко, изд. Паритет, Алмаата, 2008, 296-316. 
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ipoTekis obieqti, romelsac uZravi qoneba warmoadgens, ar 
eqvemdebareba saerTaSoriso samarTals, masze vrceldeba im qveynis 
kanonmdebloba, sadac uZravi qoneba mdebareobs. Sesabamisad, 
erovnul kanonmdeblobaSi ipoTekis universaluri modelis Seqmna 
SesaZleblobas mogvcems uzrunvelvyoT kreditorisa da movalis 
uflebrivi mdgomareobis balansi da CamovayaliboT maTi 
sruloyofili samarTlebrivi dacvis garantiebi. 
 samarTlebrivi TvalsazrisiT, rogorc saqarTveloSi, aseve 
sxva garadmavali ekonomikis  qveynebSi arsebobs mniSvnelovani 
problema, rom Camoyalibdes ipoTekis ara marto saimedo 
samarTlebrivi forma, aramed uzrunvelyofis samarTlis iseTi 
wesebi da institutebi, romelic maqsimalurad Seesabameba sabazro 
ekonomikisaTvis damaxasiaTebel teqnologiebs da ipoTekuri bazris 
ganviTarebis Tanamedrove moTxovnebs. 

saqarTvelos iusticiis saminitros – sajaro reestris 
sistemaSi ganxorcielebuli reforma ukavSirdeba uZrav qonebaze 
uflebaTa eleqtronuli aRricxvas, rac iZleva SesaZleblobas 
Seiqmnas axali perspeqtivebi ipoTekuri bazris ganviTarebisTvis. 
 saqarTveloSi ipoTekis institutis mecnieruli kvlevis 
aqtualobas ganapirobebs sajaro reestrSi arsebuli statistikac, 
romelic adasturebs uzrunvelyofis am formis mimarT 
gansakuTrebul moTxovnas. 2007 wlidan 2010 wlamde sajaro reestrSi 
ganxorcielebulia 281446 ipoTekis tranzaqcia. 2011 wlis ivnisis Tvis 
CaTvliT ganxorcielda 43124 ipoTekis uflebis registracia mTeli 
qveynis masStabiT. 
     
 

kvlevis mizani 
 
 saqarTvelos samoqalaqo kodeqsis ZalaSi Sesvlidan dRemde 
ipoTekis institutma, iseve, rogorc mTlianad uzrunvelyofis 
samarTalma, Zireuli transformacia ganicada.   
 sadisertacio naSromis kvlevis mizania ipoTekis institutis 
Camoyalibebisa da ganviTrebis istoriuli mimoxilva romis 
samarTlidan Tanamedrove kanonmdeblobamde. 
 ipoTekis cnebis, obieqtis, xandazmulobis vadebTan 
dakavSirebuli problematikis ganxilva.  
 sakredito-sasesxo xelSekrulebisa da ipoTekis institutis 
urTierTdamokidebulebis gaanalizeba.  

 uflebaTa eleqtronuli registraciisa da maregulirebeli 
normatiuli aqtebis SedarebiTi analizi, ramdenad SesabamisobaSia 
samoqalaqo kodeqsisa da sxva normatiuli aqtiT gaTvaliswinebuli 
wesebi uflebaTa gadacemis Tanamedrove moTxovnebTan, ipoTekis 
saregistracio procesis naklovani mxareebis gamovlena da misi 
srulyofisaTvis rekomendaciebis SemuSaveba. 
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germaniis samoqalaqo kodeqsSi uZravi qonebiT uzrunvelyofis 
formaTa simravle, romelic aseve aisaxa saqarTvelos samoqalaqo 
kanonmdeblobaSi, Tanamedrove etapze moiTxovs gaanalizebas. 
miTumetes, rom ipoTekis saxeebad dayofasa da aRniSvnas ar aRiarebs 
saregistracio praqtika. Tanamedrove saregistracio praqtikaSi 
arCevani keTdeba e.w. “erTi universaluri formis mimarT”, romlis 
adaptireba SesaZlebelia bazris moTxovnebTan da mxareTa 
saxelSekrulebo miznebTan. simartive ar gulisxoms ipoTekis 
normaTa primitiul gagebas, aramed, gulisxmobs kanonmdeblobis 
gawmendas im SezRudvebisa da winaaRmdegobebisagan, romelic mxolod 
sirTuleebs qmnis praqtikaSi.  

ipoTekis mowmobis adgilisa da mniSvnelobis gansazRvra kerZo 
samarTlebriv urTierTobebSi da misi praqtikaSi gamoyenebis 
Semaferxebeli obieqturi safuZvlebis dasabuTeba.  

ipoTekis sagnis realizaciis formebis analizi, romelic kerZo 
samarTlebrivi normebiT wesrigdeba da romelTa arCevis wesi da 
Sinaarsi mxareTa SeTanxmebazea dafuZnebuli. 

ipoTekisa da sagadasaxdo giravnoba/ipoTekis SedarebiTi 
analizi. am saxis ipoTekebis mareulirebel aqtebSi winaaRmdegobis 
arseboba SesaZlebelia atarebdes winaswar gamiznul saxes 
(saxelmwifos moTxovnis prioritetuli dakmayofilebis Sesaxeb),  an 
is SeiZleba miviCnioT, rogorc kompromisi sajaro da kerZo 
samarTlebrivi Sinaarsis normebsa da interesebs Soris. nebismieri 
aseTi winaaRmdegoba calsaxad amcirebs ipoTekis normaTa moqmedebis 
efeqturobas. 

sxvadasxva qveynebis samarTlebrivi sistemebis, erovnuli 
kanonmdeblobisa da sasamarTlo praqtikis Seswavlis safuZvelze 
SemuSavdes ipoTekis institutis srulyofisa da regulirebisaTvis 
sakanonmdeblo rekomendaciebi ipoTekis universaluri modelis 
Camoyalibebis mizniT. 

  
 

kvlevis meTodi 
 
 
 sadisertacio naSromis meTodologiur safuZvels warmoadgens 
zogadsamecniero meTodebi. kvleva efuZneba istoriul, normatiul, 
dogmatur, logikur da SedarebiT samarTlebriv meTodebs. 
 normatiuli meTodis saSualebiT gaanalizebulia ipoTekis 
normaTa adgili da ipoTekis, rogorc institutis mniSvneloba 
sakredito-samarTlebriv urTierTobebSi. 
 ipoTekis maregulirebeli normatiuli aqtebis ganmartebisa da 
argumentaciis saSualebiT gadmocemulia ipoTekis uflebis 
maregulirebel normaTa naklovani mxareebi. 
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 kvlevis procesSi upiratesad gamoyenebulia SedarebiTi 
meTodi. ganxorcielda ipoTekis institutis Sedareba, rogorc 
evropuli kerZo samarTlis kodifikaciebSi ipoTekis institutTan, 
aseve saerTo samarTlis sistemis qveynebSi uzrunvelyofis 
samarTalTan.  

doqtrinaluri meTodis gamoyenebiT sadisertacio kvleva 
efuZneba kontinenturi evropis kerZo samarTlis umniSvnelovanes 
dokuments - Draft Common Frame of Reference – DCFR.

4 iuridiul 
doqtrinaSi DCFR-i Sefasebulia, rogorc erTiani evropis kerZo 
samarTlis perspeqtiva dafuZnebuli fundamentur samecniero 
kvlevaze.  

2003 wels gamoqveynda Common Frame of Reference (CFR)-s, 

romelsac `politikuri” mniSvneloba eniWeboda da samoqmedo gegmad 
iTvleboda. misi avtorebi miznad isaxavdnen, sicxade SeetanaT 
evropis saxelSekrulebo samarTalSi. 5 

DCFR-is II-III tomebs safuZveli Cauyara evropis 
saxelSekrulebo samarTlis yofilma komisiam, romelic `landos 
komisiis” saxelwodebiT aris cnobili. maT SeimuSaves evropis 
saxelSekrulebo samarTlis principebi - PECL6. `landos komisiaSi” 
monawileobdnen iseTi aRiarebuli da cnobili civilistebi, 
rogorebic arian: ole lando, hugo biale, erik klive, andre prumi, 
reinard cimermani. 
 evrokavSiris masStabiT mniSvnelovania iseTi dokumentebi, 
rogoricaa evrokomisiis mier 2007 wlis bolos gamoqveynebuli 

                                                 
4
 Draft Common Frame of Reference, romlis arazusti qarTuli Targmania: `proeqti 
saxelmZRvanelo principebis erTian sistemaze”. DCFR-s, rogorc proeqts, safuZveli 
Caeyara 2005 wels, evrokomisiis mier, romelic kordinacias uwevda mecnierTa 
farTo wris samecniero muSaobas.  gansakuTrebiT xazi unda gaesvas ori cnobili 
jgufis Rvawls am saqmeSi, rogorebic arian: `Study group” da `Acquis group”.A 
daaxloebiT 250 sxvadasxva Taobis mkvlevari ikvlevda kerZo samarTlis 
umniSvnelovanes principebs, cnebebsa da modelur wesebs. dRes es dokumenti kerZo 
samarTlis umniSvnelovanesi institutebis erTiani krebulia, romelSic 
ganxilulia evrokavSiris TiTqmis yvela wevri qveynis nacionaluri kanonmdebloba, 
doqtrina da sasamarTlo praqtika,  rac aadvilebs da drois TvalsazrisiT 
amcirebs kerZo samarTlis ama Tu im institutis kvlevas.  DCFR-is wignis versia 
gamoica 2008 da 2009 wlis dasawyisSi. 
5 ix. European initiatives (CFR) and reform of civil law in new member states : international conference 

dedicated to the 375 th anniversary of the University of Tartu, 15 - 16 November 2007,  Tartu , Iuridicum 

Foundation. Anna Veneciano, A Secured Transactions Regime for Europe, Treatment of Acquisition Finance 

Devices and Creditors Enforcment rights, 89-95; Hugh Beale, Secured Transactions, 96-103. Gerard 

McCormack, The CFR and credit Securities – A suitable Case for Treatment?,European private law beyond 

the common frame of reference, essays in honour of Reinhard Zimmermann, ed. by Antoni 

Vaquer.,Groningen , Europa Law Publ., 2008, 99 da Semdgomni. 
6
 The Principals of European Contract Law- (PECL) – Targmnilia evrokavSiris wevri 
saxelmwifoebis TiTqmis yvela enaze. Fundamental texts on European private law, Oliver Radley-

Gardner, Hugh Beale, Reinhard Zimmermann and Reiner Schulze, Oxford Hart Publ., 2003, 361-408. 
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”TeTri furceli”7, romelsac win uswrebda 2005 wels ”mwvane 
furceli”8,  ramlebmac safuZveli Cauyara ipoTekis irgvliv mraval 
samecniero publikacias. mizani erTia,  yvela es rekomendacia Tu 
siaxle gadaiRos yvela im qveyanam, romelic miiswrafvis ipoTekuri 
bazris samarTlebrivi regulirebis modernizaciisaken da visTvisac 
mniSvnelovania obieqturi da mravalmxrivi gansjis Sedegad 
Camoyalibebuli rekomendaciebi. 

Tanamedrove msoflioSi uZrav qonebaze uflebaTa registraciis 
kuTxiT gatarda reforma, romelic uZrav qonebaze uflebaTa 
aRricxvis eleqtronizaciis process ukavSirdeba.   

erT-erTi mniSvnelovani wyaro, romlis gamoyeneba moxda 
disertaciaze muSaobis dros aris evropis ganviTarebisa da 
rekonstruqciis bankis kvleva, romlis Sedegebis gaTvaliswineba 
ganxorcielda saqarTvelos samoqalaqo kodeqsSi giravnobis 
institutTan dakavSirebiT da naklebad _ ipoTekasTan mimarTebaSi. 
1991 wels, rekonstruqciisa da ganviTarebis bankis Seqmnis Semdeg, 
aSkara gaxda, rom centraluri da dasavleT evropis qveynebi 
saWiroeben uzrunvelyofis institutis samarTlebrivi regulirebis 
bazis srulyofas.  

EBRD-is modeluri kanoni ar iyo Cafiqrebuli, rogorc 
detalurad gawerili normatiuli aqti, romelic dauyovnebliv 
gamoyenebisTvis aris mzad nacionalur samarTlebriv sistemebSi. 
amasTan, is gamiznulia nacionaluri samarTlis Semdgomi 
ganviTrebisa da safuZvlebis formirebisaTvis. es aris detalurad 
damuSavebuli iuridiuli Sinaarsis dokumenti, moqnilobis maRali 
xarisxiT, adgilobriv pirobebTan misadagebis SesaZleblobiT. 
modeluri kanoni Seiqmna zogierTi qveynis samarTlebrivi sistemis 
SedarebiTi analizis safuZvelze, romelic SemuSavebulia 
saerTaSoriso sakonsultacio sabWos mier.9 

                                                 
7 ix. Nasarre-Aznar, Sergio, Eurohypothec & Eurotrust, two instruments for a true European mortgage 

marker after the EC White Paper 2007 on the integration of EU Mortgage Credit Markets,  Sergio Nasarre 

Aznar - Bremen, Zentrum für Europ. Rechtspolitik, 2008, 1-21. 
8 `mwvane furclis” irgvliv gamarTuli samcniero diskusia miznad isaxavs 
evrokavSiris wevri qveynebis ipoTekuri bazris integracias, dakreditebis 
ipoTekur bazarze konkurentunariani pirobebisa da efeqturobis ganxorcielebas. 
ix. An academic green paper on European contract law, ed., by Stefan Grundmann, The Hague, Kluwer Law 

Internat., 2002.  
9 1992 wels budapeStSi Catarebuli diskusiis safuZvelze gamoikveTa, rom 
umravles qveynebs an saerTod ar aqvT uzrunvelyofis samarTali, an misi 
maregulirebeli aqtebi moZvelebulia. 1994 wels EBRD-is mier SemuSavda 
uzrunvelyofis samarTlis Sesaxeb modeluri kanoni, romlis pirveli ganxilva 
moxda aRmasrulebeli sabWos mier, sankt-peterburgSi. ratom tipiuri kanoni? 
evropuli bankis mizania, uzrunvelyofis sferos efeqturobis amaRleba, misi 
rekomendaciebi unda yofiliyo swrafi da praqtikuli. evropis banki mivida im 
daskvnamde, rom rekomendaciebis Camoyalibeba modeluri kanonis saxiT efeqturi 
forma iqneboda maTTvis, vinc daxmarebas saWiroebda da visac survili eqneboda 
Seeqmna sakuTari nacionaluri kanonmdebloba aRniSnul sferoSi. ix. Model Law on 

Secured Trnasactions – MLST (2004). xelmisawvdomia: www.ebrd.com; ZiriTad saerTaSorios 

http://www.ebrd.com/
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sadisertacio naSromSi ipoTekis institutis irgvliv arsebuli 
problematikis Seswavlisas didi yuradReba daeTmo saqarTvelos 
saerTo sasamarTloebis sistemaSi ipoTekis institutTan 
dakavSirebiT miRebul sasamarTlo gadawyvetilebebs. 

 
 
 

sadisertacio naSromis struqtura 
 
 
sadisertacio naSromis pirvel Tavi exeba ipoTekis istoriul 

mimoxilvas romis samarTlidan Tanamedrove etapamde. samarTlis 
istoriul wyarobeze dayrdnobiT, gadmocemulia ipoTekis _ 
`danadebis” mniSvneloba da gamoyenebis Taviseburebani Zvel qarTul 
samarTalSi. gaanalizebulia uzrunvelyofis institutis 
sakanonmdeblo regulireba, rogorc sabWoTa 1964 wlis saqarTvelos 
samoqalaqo kodeqsis mixedviT, aseve misi gauqmebidan ipoTeka-
giravnobis momwesrigebeli aqti - 1994 wlis kanoni giravnobis 
Sesaxeb, romelic gardamavali mniSvnelobis matarebel aqtad unda 
miviCnioT. 

meore Tavi eTmoba ipoTekis uflebis koncefcias, misi obieqtis 
samarTlebrivi bunebis ganxilvas; samoqalaqo kodeqsSi 2010 wlis 
cvlilebebis safuZvelze SemoRebuli sakanonmdeblo siaxle _ 
aRnagobis uflebis ipoTekiT datvirTvis SesaZlebloba. aseve, 
ganxilulia saqarTvelos samoqalaqo kodeqsSi sanivTo uflebebTan 
dakavSirebuli xandazmulobis institutis xarvezebi. 

mesame TavSi ganxilulia ipoTekis saxeebi, rogorc 
saqarTvelos, aseve germaniis samoqalaqo kodeqsis mixedviT. 
mocemulia ori qveynis samoqalaqo kodeqsebSi gaTvaliswinebuli 
ipoTekis saxeebis analizi da ganxilulia problematika, romelic 
exeba sakiTxs, Tu ramdenad aris SesaZlebeli gaTavisufldes 
samoqalaqo kodeqsi germanuli kanonmdeblobisaTvis damaxasiaTebeli 
uzrunvelyofis formaTa simravlisgan, miT umetes, rom ipoTekis 
saxeebad dayofas ar vxvdebiT saregistracio praqtikaSi. 

meoTxe Tavi exeba ipoTekisa da mis safuZvlad arsebuli 
moTxovnis Tanafardobis sakiTxs. ipoTeka, rogorc aqcesoruli 
ufleba, Tu ra gavlenas axdens moTxovnis transformacia ipoTekis 
uflebaze, iseve, rogorc ra gavlenas axdens ZiriTad valdebulebaSi 
valis gadakisreba ipoTekis uflebis arsebobaze; ganxilulia 
germanuli kanonmdeblobisaTvis damaxasiaTebeli abstraqciis 
principis gavlena ipoTekis uflebaze; ipoTekiT uzrunvelyofili 
valdebulebis – sesxisa da sabanko kreditis Tavisebureba ipoTekis 

                                                                                                                                                     
sakredito organizaciebze ix. А.Б. Алтшулер, Международное валютное право, изд. 

международные отнашения, М, 1984, 178-199. 
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uflebasTan dakavSirebiT, saqarTvelosa da germaniis samoqalaqo 
kodeqsis SedarebiTi analizis safuZvelze; evrodireqtiva 
samomxmareblo kreditis SeTanxmebaze da misi implementaciis 
perspeqtivebi saqarTvelos samoqalaqo kodeqsSi; ipoTekiT 
uzrunvelyofili sabanko kreditis xelSekruleba, rogorc 
standartuli tipis xelSekrulebasTan dakavSirebuli problematika; 
ipoTekis farglebi; procenti saqarTvelos samoqalaqo kodeqsSi; 
gaerTianebuli procenti; sakredito miznobrioba; Sesrulebis 
SeuZlebloba: `praqtikuli SeuZlebloba” da `ekonomikuri 
SeuZleblobis”  sakiTxebis mimarTeba sakredito samarTlebriv 
urTierTobebTan.  

mexuTe Tavi exeba ipoTekis, rogorc registrirebuli uflebis 
sakiTxs. daxasiaTebulia saqarTevloSi maregistrirebel organoSi 
mimdinare reforma, romelic miznad isaxavs uZrav qonebaze uflebaTa 
eleqtronizaciis procesze gadasvlas. am mimarTulebiT ganxilulia, 
rogorc evropis qveynebis saregistracio sistema, aseve saerTo 
samarTlis sistemis qveynebisaTvis damaxasiTebeli Taviseburebani. 
kvleva exeba, aseve sajaro reestrSi warsadgeni garigebis damowmebis 
wesTan dakavSirebul sakanonmdeblo siaxleebis gaanalizebas.  

meeqvse TavSi ganxilulia saqarTvelos samoqalaqo kodeqsSi 
ipoTekis mowmobis SemoRebisa da misi sakanonmdeblo regulirebis 
sakiTxi; misi giravnobaunarianobis sakiTxi, aseve ipoTekis mowmobis 
SedarebiTi analizi sajaro reestris mier gacemul dokumentTan _ 
amonawerTan. 

meSvide Tavi exeba ipoTekis rigiTobasTan dakavSirebul 
sakanonmdeblo da praqtikul problematikas. ganxilulia moTxovnis 
rigiTobis zogadi koncefcia. gaanalizebulia ipoTekisa da 
sagadasaxdo giravnoba/ipoTekis SedarebiTi analizi, aseve ipoTekisa 
da sxva registrirebul uflebebTan misi rogiTobis problema. 
saqarTveloSi aRsrulebis sferoSi mimdinare reformis Sedegad 
kerZo samarTlebrivi urTierTobis monawileebs miecaT 
SesaZlebloba, sasamarTlo ganxilvisa da iZulebiTi realizaciis 
gverdis avliT miaRwion SeTanxmebas maTTvis sasurvel ipoTekis 
sagnis realizaciis formaze.  

merve TavSi ganxilulia realizaciis saxeebi: ipoTekis saganze 
kreditoris mier sakuTrebis uflebis mopovebis wesi, ipoTekis sagnis 
realizacia notariusis mier gacemuli saaRsrulebo furclis 
safuZvelze, specialistis mier ipoTekis sagnis realizacia, 
sekvestri – ipoTekis sagnis iZulebiTi marTva. 

mecxre Tavi  exeba ipoTekisa da `uzrunvelyofiTi sakuTrebis” 
SedarebiT analizs. ganxilulia `uzrunvelyofiTi sakuTrebis” 
naklovani da dadebiTi mxareebi; gaanalizebulia uzrunvelyofiTi 
sakuTrebis samarTlebrivi instututis SemoRebis mizanSewonilobisa 
da misi implementaciis perspeqtivebi qarTul kerZo samarTalSi, 
ramdenad aris SesaZlebeli ipoTekis paralelurad alternatiuli 
uzrunvelyofis saSualebebis Tanaarseboba;  gadmocemulia ipoTekis 
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uflebis SedarebiTi analizi  nasyidoba-gamosyidvis uflebasTan. 
uzrunvelyofiTi sakuTrebis institutis kvleva ganxorcielebulia 
saqarTvelosa da germaniis kanonmdeblobis SedarebiTi analizis, 
sasamarTlo praqtikis Seswavlis safuZvelze. 
 
 
 

I. ipoTekis uflebis istoriuli mimoxilva 

 

1.1 ipoTeka romis samarTalSi 

 
 uflebis Tanamedrove mniSvnelobis gaazreba warmoudgenelia 
misi istoriuli mimoxilvis gareSe. ipoTeka saTaves iRebs klasikuri 
romis epoqidan. ipoTekis uflebis istoriuli suraTi, sxvadasxva 
nacionaluri samarTlis elementebis gavlenis miuxedavad, 
erTgvarovania. mxareTa uflebebisa da movaleobebis balansis Zieba, 
fuladi valdebulebis uzrunvelyofis formis srulyofa,  mxareTa 
samarTlebrivi dacvis efeqturi saSualebebis dadgena ipoTekis 
institutis ganviTarebis safuZveli gaxda. 

sanivTo samarTlis, rogorc damoukidebeli samarTlis dargis 
Camoyalibebas xeli Seuwyo orma faqtorma: romis samarTlma da 
pandeqturma swavlebam.10 romis samarTlis roli sanivTo samarTlis 
Semdgomi ganviTarebis gzaze mniSvnelovania. romis samarTali ar 
icnobda uflebaTa klasifikacias sanivTo da valdebulebiT 
uflebebad, Tumca iuridiul doqtrinaSi Semdgom am saxis 
klasifikacia swored romis samarTalze dayrdnobiT ganxorcielda.11 

jer kidev romis samarTalSi safuZveli Caeyara sxvis nivTze 
uflebebs,12 romelic daculi iyo  sanivTo sarCeliT aqcio in rem.13 

                                                 
10

 ix. Гарсиа Гарридо М.Х. Римское частное право, казусы, иски, институты. М., 2005, 129; Franz 

Wieacker,  Reinhard Zimmermann,  A history of private law in Europe, Oxford Clarendon Press,  1995, 71 
da Semdgomni. 
11

 ix. Новицкий И.Б. Римское право, учебник для вузов. М., 2002, 72; Муромцев С.А. Гражданское 

право Древнего Рима. М., 2003,149; Право собственности:актуальные проблемы, отв. ред. В.Н. 

Литовкин, Е.А. Суханов, В.В. Чубаров. М., 2008. Разд. I. Гл. 2 (автор главы - Е.А. Суханов); Вещные 

права на землю в избранных фрагментах из Дигест Юстиниана , пер. с лат.; отв. ред. Л.Л. Кофанов.М., 

2006,  65, 118, 280; Гримм Д.Д., Проблема вещных и личных прав в древнеримском праве, Вестник 

гражданского права. 2007. № 3, 189. 
12

 romis samarTalSi ganviTareba pova iseTma sanivTo uflebebma, rogoricaa: 
servituti, piradi servituti, uzufruqti, giravnoba, qalaqebis ganviTarebasTan 
erTad sxvisi miwis nakveTze mSeneblobis ufleba (superficies). ix. Покровский И.А. 

Основные проблемы гражданского права. c. 208. wignSi, Емелькина И.А.Система ограниченных 

вещных прав на земельный участок, Волтерс Клувер, 2011.c.6. 
13

 ix. Дернбург Г. Пандекты: в 3 т. Т. 1. Ч. 2: Вещное право, под ред. А.Ф. Мейндорфа. СПб., 1905,  61-

62. romaelma iuristebma gansazRvres ra sanivTo uflebaTa Sinaarsi, isini aseve 
uzrunvelyves specialuri sasarCelo dacvis saSualebebiT, rogoricaa: sakuTrebis 

javascript:open_window(%22http://aleph.mpg.de:80/F/IM9J7VPL4SXB5TX442KRQD833RPL1RK3KRV8FDXT182VK9GEFJ-68011?func=service&doc_number=000150972&line_number=0015&service_type=TAG%22);
javascript:open_window(%22http://aleph.mpg.de:80/F/IM9J7VPL4SXB5TX442KRQD833RPL1RK3KRV8FDXT182VK9GEFJ-68012?func=service&doc_number=000150972&line_number=0016&service_type=TAG%22);
http://www.wolterskluwer.ru/catalogue/?do=ablist&aid=53532
http://www.wolterskluwer.ru/catalogue/?do=ablist&aid=53532
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 sawyis etapze romis kerZo samarTli, ar icnobda giravnobis 
instituts misi dRevandeli iuridiuli mniSvnelobiT. 
uzrunvelyofis mizniT gamoiyeneboda fiduciis instituti. antikuri 
ius  civile icnobda iseT uzrunvelyofis saSualebas, rogoric iyo - 
mancipatio fiducia causa (`fiducialuri mancipacia”), romelic 
urTierTobis dasawyisSi efuZneboda kreditoris keTilsindisierebas 
(fides). kreditori uzrunvelyofis am formiT moipovebda 
uzrunvelyofis saganze sakuTrebis uflebas. SeTanxmebis ZaliT – 
pactum fiducia, kreditori kisrulobda valdebulebas, valis dafarvis 
SemTxvevaSi daebrunebina sakuTrebis ufleba movalisaTvis.14 valis 
dafarvis SemTxvevaSi movalis moTxovna kreditoris mimarT nivTis 
dabrunebis Taobaze daculi iyo sarCeliT – act fiduciae.

15
 

fiducias ar axasiTebda giravnobis uflebis ZiriTadi niSnebi. 
am dros ar ikveTeboda `ufleba” sxvis nivTze. giravnobis ufleba ar 
hqonda arc kreditors, vinaidan igi moipovebda srul sakuTrebis 
uflebas movalis qonebaze. movalesac ar gaaCnda raime ufleba, 
vinaidan igi kargavda yovelgvar uflebas nivTze. movales arc 
kreditorisagan da miT umetes mesame pirebisagan raimes moTxovnis 
ufleba ar hqonda. uZvelesi giravnobis instituti atarebda 
calmxriv xasiaTs da icavda upiratesad kreditoris interesebs.16 
raime saxis uflebaTa da valebulebaTa balansi mxareTa Soris ar 
arsebobda.17 

iustinianes epoqaSi, uzrunvelyofis urTierTobis 
ganviTarebasTan erTad, fiduciiis mimarT daikarga interesi da is 
aRar gamoiyeneboda, vinaidan misi ZaliT kreditors imaze meti 
uflebamosileba warmoeSoboda, vidre saWiro iyo.  

 valdebulebis uzrunvelsayofad, sakuTrebis uflebis 
gadacemasTan dakavSirebuli sirTuleebis Tavidan acilebis mizniT, 
Cv.w.aR. III saukuneSi gavrceleba pova giravnobis institutma, 
romelic gamoixateboda kreditorisaTvis nivTis mflobelobaSi 
gadacemiT, valis uzrunvelsayofad, im mizniT, rom nivTze 
sakuTrebis ufleba rCeboda movale-damgiravebels. mas SeeZlo 
gamoeTxova nivTi  kreditori-mogiravnisagan, rodesac igi vals 
gadaixdida. 

                                                                                                                                                     
uflebis dacvis sarCelebi - rei vindikatio da actio negatoria, superficiisa da emfiTevzisis 
uflebis dacvisaTvis – actio konfessoria, xolo giravnobis uflebis dacva xdeboda 
actio hypothecaria, romelic icavda pirs yvela SesaZlo darRvevisa da xelyofisagan 
ix. Покровский И.А. История римского права М., 2004, 369–377. 
14

 Санфилиппо Ч., Курс римского частного права, учебник,  перевод италиянского, под общей 

редакцией проф, Д.В. Дождева, М. 2008, 274. 
15 Барон Ю., Система римского Граждансково права, В шести книгах, переводъ Л. Петражицкаго, 

Санкт-Петербург, изд. Р. Асланова, Юридический центр Пресс, 2005, 464. 
16

 Бабаева А.Б., Система Вешних прав, Волтерс Клувер, 2007, 15.  
17

 Покровски И.А, Историа римского прово, Изд.3. Пг. 1917.c. 209.wignSi Емелькина И.А.Система 

ограниченных вещных прав на земельный участок, Волтерс Клувер, 2011.6 

http://www.wolterskluwer.ru/catalogue/?do=ablist&aid=53532
http://www.wolterskluwer.ru/catalogue/?do=ablist&aid=53532
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giravnoba iTvaliswinebda movalidan kreditorisaTvis qonebis 
pirdapir mflobelobaSi gadacemas, aqedan gamomdinare, kreditoris 
giravnobis ufleba uaxlovdeba sakuTrebis uflebas da droTa 
ganmavlobaSi movalis mier valdebulebis Seusruleblobis 
safuZvelze srul sakuTrebis uflebad gardaiqmneboda.  

 giravnoba fiducia-sTan SedarebiT ufro moxerxebuli iyo, mas 
Zalian male gamouCnda sruli samarTlebrivi dacvis saSualebebi, 
mogiravne daculi iyo mflobelobis dacvis saSualebebiT. 

pretoruli ediqti uzrunvelyofda mflobelobas ori 
interdiqtis meSveobiT: retihendae possessionis, romelic icavda 
mflobels momabezrebeli pretenziebisa da garTulebebisagan da 
reciperandae possessionis, romelic mimarTuli iyo pirveladi 
mdgomareobis aRdgenisken. 

pirvel kategoriaSi Sedioda interdiqtebi: interdicum `uti 

possidetis” da interdictum `utrubi”.
18

 

pirveli kategoriis interdiqtebi gamoiyeneboda uZrav qonebaze. 
ori predendentidan uZravi qoneba ekuTvnoda faqtobriv mflobels, 
vinaidan am saxis interdiqtis mizani iyo moewesrigebina dava 
faqtobrivi mdgomareobis mixedviT. meore interdiqti ki gamiznuli 
iyo moZravi qonebis mflobelobis dasacavad, am SemTxvevaSi 
mniSvneloba eniWeboda mowinaaRmdege mxares, romelic meti vadiT 
flobda nivTs.19 

romis samarTalSi termini pignus Semdegi mniSvnelobiT 
gamoiyeneboda: qoneba, romelic moTxovnis uzrunvelyofis saxiT  
gamoiyeneboda, gadaecemoda kreditors pirdapir mflobelobaSi.  

 Cv.w aR. II saukunis pirvel aTwleulSi praqtikaSi daiwyo 
ganviTareba, kidev erTma uzrunvelyofis institutma, romelic 
efuZneobda nivTis gadacemas – pignu datum an pignus conventum - 

SeTanxmebiT giravnobas. pirveladi saxiT igi gamoiyeneboda uZravi 
qonebis ijaris SemTxvevaSi, rodesac moijareebi, romlebic 
daqiravebul farTSi ganaTavsebdnen avejs, saojaxo nivTebs, Sromis 
iaraRebs, monebs, cxovelebs (`invecta et illeta” – Seyvanilsa da 
Setanils), uTanxmdebodnen meijares, rom yvela es qoneba 
uzrunvelyofda qiris gadaxdas, Tumca is moijaris mflobelobaSi 
darCeboda. 

pretori icavda amgvar SeTanxmebas da qalaquri tipis uZravi 
qonebis mesakuTres ukrZalavda maT gadasaxlebas _ interdictum de 

migrando, qiris gadauxdelobis SemTxvevaSi. miuxedavad meijaris 
winaaRmdegobisa, moijareebi cdilobdnen Senobidan gaetanaT invecta et 

illata, rodesac isini ar ixdiden qiras. 

                                                 
18 ix. qoCaSvili q., mflobeloba romis samarTalSi, Jur. `adamiani da konstitucia”, 
#3, 2005, 59-61. 
19

 Санфилиппо Чезаре, dasax. naSromi, 252. 
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soflad arsebul uZrav  qonebaze meijareebis dacvis 
saSualebebi uSedego xasiaTs atarebda. Cv.w.aR. I saukunis naxevarSi 
pretorma salvim SemoiRo specialuri interdiqti, romelic mis 
sapativcemulod mis saxels atarebda – Silvianum, romlis Tanaxmad 
meijare moipovebda mflobelobas invecta et illata, am safuZvliT 
SemoRebul iqna actio in rem, romelsac ewoda Serviana.

20
 

 ipoTeka, rogorc sanivTo ufleba, daculi iyo specialuri 
sarCeliT – actio Serviana, romelic ipoTekis uflebis mqone pirs 
aZlevda SesaZleblobas misi kuTvnili nivTi gamoeTxova nebismieri 
piris mflobelobidan. sabolood klasikur romis samarTalSi Cndeba 
sarCeli saxelwodebiT – aqcio quasi serviana an actio hipoteka in rem, 
romelic saerTo iyo yvela im SemTxvevisTvis, roca giravnoba 
dgindeboda ipoTekis formiT, romlis ganmavlobaSi movales gaaCnda 
rogorc sakuTrebis ufleba, aseve mflobeloba nivTze.21 kreditors 
am tipis sarCelis meSveobiT, valis gadauxdelobis SemTxvevaSi, 
ufleba hqonda gamoeTxova nivTi nebismieri pirisgan, visTanac ar 
unda yofiliyo is (midevnebis ufleba). 

Sedegad Camoyalibda sarCeli action quasi Serviana, anu hypothecaria, 

romelic vrceldeboda giravnobis yvela saxeze, sadac xdeboda 
SeTanxmeba da ara mflobelobaSi gadacema. 

iustinianes sistemaSi arsebobda ori gansxvavebuli instituti: 
pignus (giravnoba), romliTac itvirTeboda moZravi nivTebi 
mflobelobis gadacemiT (datio pignoris) da hipotheka  (ipoTeka), romelic 
uzrunvelyofda uZravi qonebiT valis gadaxdas, valis gadaxdamde 
uZravi qoneba movalis mflobelobaSi rCeboda. 

pignus gansxvavebiT, sapirispiro Sinaarsis matarebeli iyo 
termini hipotheca. Tuki giravnobis adreuli formebi iTvaliswinebda 
dagiravebuli nivTis kreditorisaTvis gadacemas, sazogadoebis 
ganviTarebis gansazRvrul etapze, samoqalaqo brunvis 
gafarToebasTan erTad, gaCnda aucilebloba realuri 
uzrunvelyofis iseTi formis Seqmnis, romliTac nivTi iTvleboda 
kreditorisaTvis gadacemulad, Tumca realurad gadaxdis bolomde 
rCeboda movalis mflobelobaSi. amis saWiroeba gansakuTrebiT 
igrZnoboda uZravi qonebiT uzrunvelyofili sesxis dros. epoqis 
moTxovnaTa gaTvaliswinebiT, romis samarTalSi Cndeba giravnobis 

                                                 
20

 Selviano interdicto – am tipis sasarCelo dacvis SemoRebis iniciatori iyo iuristi _ 
serviem supiciem rufo, romlis sapativcemulodac ewoda mas aseTi saxeli. Барон 

Юлиус, dasax. naSromi, 488 da Semdgomni. 
21romis samarTalSi nivTebze uflebebi: sakuTreba, uzurfruqti, sargebloba, 
cxovrebis ufleba _ `habitation”, giravnoba, ipoTeka, superficia, emfiTevzisi, 
romelTa raodenoba SezRuduli iyo, dacul iqna actio in rem-sanivTo sarCelebiT. ix 
Athanassios Nikolaos Yianopoulos, Property, the law of things - real rights - real actions, 4. ed., West Group, 

2001, (Louisiana civil law treatise ; 2), 419. 
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forma, nivTis kreditorisaTvis gadacemis gareSe – hipotheka. romis 
samarTali ganixilavda ipoTekas, rogorc sxvis nivTze uflebas. 22 
 ipoTeka gaxda sruli sanivTo Uufleba, romelic warmoiSoboda 
ara gansakuTrebuli sanivTo aqtis ZaliT `gadacemiT”- aramed 
`SeTanxmebis momentidan”. 
 istoriulad ipoTekis uflebis dadgena moTxovnis arsebobas 
ukavSirdeboda. visac ekuTvnoda moTxovna, mis sasargeblod xdeboda 
uzrunvelyofis uflebis dadgena. uzrunvelyofili moTxovnis 
warmoSobis mravali safuZveli arsebobda: mxareTa nebiT (giravnobis 
xelSekrulebiT – pactum hypotheca), iustinianes samarTalSi _ ki 
saanderZo gankargulebiTac, magistrantis gankargulebiT 
(`sasamarTlo giravnoba”), an kanonmdeblis nebiT (`kanonismieri 
giravnoba”), romelic dgindeboda gansakuTrebuli kreditorisaTvis, 
radganac specialuri dacva sWirdebodaT - mzrunvelobaSi myof 
pirebs, qalebs, `fiske” - sexelmwifo saxazino dawesebulebas.23 
  giravnobis SemTxvevaSi misi warmoSoba ukavSirdeboda movalis 
mier kreditorisaTvis nivTis mflobelobaSi gadacemas. ipoTeka ki 
warmoiSoboda actio quasi Serviana, anu Actio hipothecaria aRZvris 
SemTxvevaSi, rodesac SeTanxmebuli vadis gasvlis SemTxvevaSi 
kreditoris moTxovna daukmayofilebeli rCeboda. 
 imperiis gvian periodSi daSvebul iqna, rom kreditors SeeZlo 
giravnobis sagani daetovebina Tavis mflobelobaSi, maSinac ki, Tu 
vali dafaruli iyo, Tumca movalesa da kreditors sxva saxis 
valdebuleba ZalaSi hqondaT sxva valebis uzrunvelsayofad e.w. 
`pignus Gordianum”, Tuki movale daiwyebda nivTis gamoTxovas, 
kreditors SeeZlo mis winaaRmdeg waredgina – exceptio doli generalis. 

 nayofs, romelsac giravnobis sagani iZleoda, kreditori ar 
iTvisebda, Tumca valdebuli iyo CaeTvala igi gadasaxdel 
procentebSi, an  ZiriTadi valis dafarvis angariSSi. daSvebul iyo 
aseve damatebiTi SeTanxmeba, romelic iwodeboda `antichrezis”, romlis 
ZaliT giravnobis sagnis nayofi iTvleboda kreditoris kanonismier 
procentSi.24 
 Tavdapirvelad kreditor mogiravnes ar hqonda araviTari 
ulebamosileba, daekmayofilebina moTxovna, giravnobis obieqtidan, 
miRebuli nayofiT, aramed mas SeeZlo manamde daekavebina giravnobis 
sagani, vidre movalis mier ar moxdeboda valis srulad dafarva.  
 praqtikaSi gavrcelebuli iyo giravnobis SeTanxmebasTan erTad 
kreditoris ufleba, romlis moTxovna ar dakmayofildeboda da 
SesaZlebloba hqonda gaesxvisebina giravnobis sagani (miuxedavad 

                                                 
22

 fiducia, pignus, hypotheca – sami institutis safuZvelze inglisur samarTalSi  
Camoyalibebuli Tanamedrove uzrunvelyofis formebze detalurad ix. E. Sykes and S. 

Walker,  The law of Securities, 5
 
th ed., 1993, LBC, 10;  Samantha J. Hepburn,  Principles of property law, 2. 

ed., Sydney , Cavendish, 2001, 330. 
23

 Барон Юлиус, dasax. naSromi, 473 da Semdgomni. 
24

 Antichresis tacita - Барон Юлиус, dasaxelebuli naSromi, 497 da Semdgomni. 
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imisa, rom igi ar iyo nivTis mesakuTre). kerZo SeTanxmebiT, 
kreditori realizaciis etapze iTvaliswinebda movalis interess da 
is Tanxa, romelic kreditors rCeboda, moTxovnis dakmayofilebis 
Semdeg movales ubrundeboda. 
 severis epoqis Semdeg SeTanxmebas, romelsac erqva `lex de 

distrahando pignore” – `giravnobis amoRebis Sesaxeb” ganixileboda, 
rogorc giravnobis garigebis  `bunebrivi elementi”. 

romis samarTlis klasikuri periodis bolos kreditors 
warmoeSva ufleba gaeyida nivTi Tavisi moTxovnis 
dasakmayofileblad. aqedan gamomdinare, movalis arakeTilsindisieri 
moqmedebis winaaRmdeg kreditoris dacvis axali saSualebebis 
warmoSobiT Seiqmna ipoTekis uflebis srulyofis SesaZlebloba. 25  
 romis samarTalSi gavrceleba pova mxareTa SeTanxmebam `lex 

commissoria” wesze, romlis safuZvelze kreditori, valdebulebis 
Seusruleblobis SemTxvevaSi, moTxovnas ikmayofilebda giravnobis 
saganiTa da masze sakuTrebis uflebis mopovebiT.  

romis samarTlis postklasikuri periodis imperatorma 
konstantinem akrZala uzrunvelyofis saganze kreditoris 
sakuTrebis mopovebis amgvari wesi, raTa daecva movaleebi mevaxSeTa 
eqsploataciisagan. miuxedavad akrZalvisa, giravnobis ufleba 
valdebulebis Seusruleblobis SemTxvevaSi mainc atarebda movalis 
kuTvnili nivTis realizaciis sanivTo Sinaarss.26 
 ipoTekis aqcesoruloba misi istoriulad Tanamdevi niSania. igi 
Seiqmna ZiriTadi valdebulebis uzrunvelsayofad, romlis dafarva 
iwvevda ipoTekis Sewyvetas. miuxedavad ipoTekis gavrcelebuli 
safuZvlisa, giravnobis ufleba wydeboda Semdeg SemTxvevebSic: 
uzrunvelyofis sagnis ganadgurebiT, roca kreditori da movale 
erTi da igive piri aRmoCndeboda, kreditoris mier movalis 
calmxrivad valis gadaxdisagan gaTavisuflebis SeTxvevaSi da 
xandazmulobis vadis gasvliT.  

ipoTekis daniSnuleba iyo mieca kreditorisTvis mxolod is, 
razec mas hqonda ufleba; misi moTxovnidan gamomdinare, Seeqmna 
kreditorisaTvis garantia danakargebisagan dacvis mizniT da ara 
ise, rom misTvis raime saxis mogeba moetana.   
 
 
 
 
 
 

                                                 
25

 Барон Юлиус, dasax. naSromi, 473 da Semdgomni. 
26 ix. Zimmermann Reinhard,  The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996, 

737 da Semdgomni. 
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1.2 ipoTeka Zvel qarTul samarTalSi 

 
 

saqarTveloSi savalo urTierTobis warmoSobasTan erTad 
Caisaxa misi uzrunvelyofis gzebic. elinisturi xanidan qarTuli 
samarTlis ganviTrebaze did gavlenas axdenda berZnul-romanuli 
samarTlis Zeglebi. 27 `didi sjulis kanonis” berZnuli dedani 
erTmaneTisagan ganasxvavebda Cveulebriv `giraos”, `pignus” da 
`hipoTekas”. qarTul TargmanSi ki “ipoTekis” Sesatyvisi termini 
`danadebi” gamoiyeneboda.28  
 Zvel qarTul samarTalSi ipoTekis nacvlad vxvdebiT 
giravnobis instituts. saqarTveloSi giravnobis instituti da 
sagiravno sesxi feodalizmiis winaqristianuli xanidan Cndeba. 
sagirao sesxma ganviTarebis grZeli gza ganvlo. mas icnoben Zveli 
aRmosavleTis, antikuri qveynebis, Sua saukuneebis sakanonmdeblo 
Zeglebi.29 

feodaluri epoqis saqarTveloSi, ra Tqma unda, arsebobda da 
sakmaod ganviTarebuli saxiTac, sagirao sesxi, Cvenamde moRweul 
wignebSi sakmaod xSirad vxvdebiT giraos qveS sesxis aRebas. 30 

sesxi, rogorc wesi, feodaluri sazogadoebis sinamdvileSi, 
saqarTvelSi, miwis giravnobis Sesaxeb sakanonmdeblo Zeglebic 
migviTiTeben. beqa mandaturTuxucesis samarTlis wignis 43-e muxlSi 
naTqvami iyo yanis, venaxis, Walisa da saxlis giravnobis Sesaxeb. 
uZravi qonebis TiTqmis yvela saxeoba qceula giravnobis obieqtad. 
`Tu kacsa kacis miwa sawindari hqondes, yana Tu venaxi, Wala Tu 
saxli, raJams sawindari uZlos, aRiRos raca mieces da sawindari 
adgili patrons. Tu windulobisa wesiTa ara daedvas, mas ukaniTa 
rome eZlios da saxsari ar gamoerTmevinos, mas ukaniT nameti 
daudvas.”31  

sesxi, rogorc wesi, feodaluri sazogadoebis sinamdvileSi, 
vidre gvianfeodalur epoqamde, ideboda ara sawarmoo, aramed 
samomxmareblo miznebisaTvis.  

samomxmareblo miznebisaTvis aRebuli sesxis dabrunebis 
uzrunvelyofa xdeba ara mogebiT, aramed ukve sesxis xelSekrulebis 
dadebis momentSi arsebuli qonebiT.  

                                                 
27 zoiZe b., evropuli kerZo samarTli recefcia saqarTveloSi, sagamocemlo saqmis 
saswavlo centri, Tb., 2005, 50. 
28

 nadareiSvili g., giravnoba gviani Sua saukuneebis qarTuli samarTlis mixedviT, 
Jur. `almanaxi”, #14, Tb., 2000 gv. 84-86. wignSi, zoiZe b.,, dasax. naSromi, Tb., 2005, 50. 
29

 История государство и право, т. 1, Грсуд. изд. юрид. литературы, Москва. 1949. ix. nadareiSvili 
giorgi., qarTuli samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 100. 
30

 ix. nadareiSvili g., qarTuli samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 
100. 
31 Судебник Бека и Агбуга. Грузинский текст, введение И.С.Долидзе, Перевод В.Д. Дондуа и И.С 

Долидзе, изд. АН Груз. ССР, Тб., 1960, 50. nadareiSvili giorgi, qarTuli samarTlis 
istoriis sakiTxebi, mecnierba, Tb., 1979, 101. 
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`saqarTvelos ZvelTagan da Cveulebrivad qarTvel mefeTa 
droTa SemoRebulni sjulnis” me-7-12 muxlebi miZRvnilia `giraoTi 
aRebuli valisaTvis”. 32  

`girao” sparsuli sityvaa da Zvel qarTul samarTalSi is 
mogvianebiT Semodis. adre giraos mniSvnelobiT, iv. javaxiSvilis 
azriT, `windi” da `naxuTevi” ixmareboda.33 `winds” sulxan-saba 
orbeliani dabadebaze miTiTebiT ganmartavs, rogorc `valisTvis 
mZevals”. 34 

sulxan-saba orbelianis ganmartebiT `naxuTevi naTxoebi gina 
windari aris”. `naxuTvi” `daxuTvidan” Cans warmomdgari. `daxuTva” ki 
niSnavda risame xuT TiTSi moqcevas, mtkiced pyrobas. sagirao sesxs 
Rebulobdnen, rogorc gabatonebuli klasebi, aseve glexoba, 
xelosnoba da a.S.  giravdeboda Tavadaznaurobis qoneba, mefis 
ojaxis wevrebis uZrav-moZravi nivTebi, saeklesio qoneba da sxva.35 

giravnobis obieqtad SeiZleboda yofiliyo adgil-mamuli, 
duqani, puris sacxobi, marani, wisqvili, saxli, saxlis nawili 
(oTaxi), Zvirfasi nivTebi  (margalitis sayureebi, oqros kovzebi, da 
a.S.), dokumentebSi CamoTvlilia sxva saxis nivTebic, romelTac 
agiravebdnen da agreTve Semosavalic. Semosavalis dagiraveba ar 
unda iyos raRac gansakuTrebuli. Semosavalic xom qonebaa.  

gansakuTrebuli yuradRebis Rirsia is garemoeba, rom zogierTi 
saeklesio nivTebi, romelic TiTqos ar unda gamxdariyo giravnobis 
obieqtad, aseTad gamxdara (xati, bisoni, gvirgvini, jvari da sxva). 
saeklesio qonebis dagiraveba sagirao sesxis qveS qarTuli eklesiis 
materialuri xelmokleobis Sedegia. qristianuli eklesiis kanonebsa 
da bizantiuri saerTo samarTlis ZeglebSi Tavdapirvelad 
gatarebuli iyo is Tvalsazrisi, rom eklesiis qoneba es igivea, rac 
episkoposis qoneba. saeklesio kanonebiT episkoposs saklesio qonebis 
gamgebloba iseve SeeZlo, rogorc, magaliTad, eklesiis marTva-
gamgebloba. TandaTanobiT, kanonmdebelma aRiara, rom episkoposis 
piradi qoneba da sakuTreba gancalkavebuli unda yofiliyo mis 
gamgeblobaSi myofi kaTedris qonebisgan.  

msoflio saeklesio krebis gadawyvetilebiT, akrZaluli iyo 
Zvirfasi saRvTismsaxuro WurWlis yovelgvari garesaeklesio 

                                                 
32 doliZe i., saqarTvelos CveulebiTi sjuli, Tb., 1960 ix. nadareiSvili g., 
qarTuli samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 102 
33 iv. javaxiSvili, qarTuli samarTlis istoria, wigni meore, nakveTi II, 462-464. 
nadareiSvili g., qarTuli samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 101; 
aseve, zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, sagamocemlo 
saqmis saswavlo centri, Tb., 2005,152. 
34 ix. sulxan-saba orbeliani, sityvis kona, 1949, 871. ix. nadareiSvili g., qarTuli 
samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 102. 
35 Д. Пурцеладзе, Крестанские граматы, с. 44, 50, 55-56, Д. Пурцеладзе, Грузинские церковние 

гуджари (граматы), Тифлис, 1881, 62-65; T. Jordania. qarTl-kaxeTis monastrebisa da 
eklesiebis istoriuli sabuTebi, foTi, 1903, 203. ix. nadareiSvili g., qarTuli 
samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 103. 
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gamoyeneba. saRvTismsaxuro Zvirfasi nivTebi (da tansacmeli), cxadia, 
gamoTiSuli unda yofiliyo samoqalaqo brunvidan.  

qristianulma eklesiam winaaRmdeg dogmebisa, wminda saeklesio 
nivTebis gasxvisebis SesaZlebloba erT gansakuTrebul SemTxvevaSi 
mainc dauSva. kanonistebma aRiares, rom SesaZlebeli iyo mxolod 
wminda qonebis gasxviseba, Tuki igi tyveebis daxsnis mizniT iqneboda 
moxmarebuli. cxovrebam koreqtivebi Seitana dogmebSic da 
faqtobrivad eklesiac aRiarebul iqna samoqalaqo brunvis sagnad. 
eklesia cnes im miwis nakveTis mesakuTred, romelzedac is iyo 
aSenebuli.  

XIII-XIV saukuneebis bizantiaSi gvxvdeba monastrebis 
dagiravebis SemTxvevebic.36 
 mosaxleobis dabal fenebSi gvian Sua saukuneebis 
saqarTveloSi, rogorc es sasamarTlo praqtikis masalebiTac 
irkveva, mamas sruli ufleba hqonda Svilis dagiravebisa.37 es, pirvel 
yovlisa gamowveul iyo feodalur sazogadoebaSi uSualo 
mwarmoeblebis umweo ekonomikuri mdgomareobiT da mas umTavresad 
swored am mSromel da ekonomikurad Rarib wodebaSi hqonda adgili. 
  XVIII saukunis miwurulSi, iyo iseTi SemTxvevebi, rodesac 
Tavisufli adamianebi iZulebuli xdebodnen ara marto Svilebisa da 
ijaxis sxva wevrebi gaeyidaT ymad, aramed sakuTari Tavic. aseTi ram 
xSirad valauvalobis mizeziTac xdeboda. 
 

1.3 ipoTeka sabWoTa samarTalSi 

 
saqarTveloSi, sabWoTa samarTlis moqmedebis epoqaSi, 

sakuTrebis uflebis SezRudva da kerZo sakuTrebis ararseboba 
gavlenas axdenda uzrunvelyofis samarTalzec.38 miuxedavad 
uzrunvelyofis institutebis gamoyenebis SezRudvisa, maTi 
sakanonmdeblo reglamentacia mainc gvxvdeba  saqarTvelos sabWoTa 
socialisturi respublikis samoqalaqo samarTlis kodeqsSi39. 

ssrk-is samoqalaqo samarTlis kodeqsis valebulebiTi 
samarTals zogad debulebebSi mocemuli iyo me-17 Tavi, romelic 
gansazRvravda valdebulebis Sesrulebis uzrunvelyofis 
saSualebebs.40 

                                                 
36

 Пл. Соколов, Церквноимушественое право в Греко-Римской империи, Новгород, 1896, 81-87 
37

 Cvenamde moRweulia, saqarTvelos ssr mecnierebaTa akademiis akademikos 
k.kekeliZis sax. xelnawerTa institutSi daculi Hfondi. 1678, 1791 wlis. ix. 
nadareiSvili g., qarTuli samarTlis istoriis sakiTxebi, mecniereba, Tb., 1979, 106.  
38

 sabWoTa socialistur sakuTrebaze ix. jorbenaZe sergo, saxelmwifo 
socialisturi sakuTrebis warmoSoba ssr kavSirSi, gamom. ”codna”, Tb., 1963.  
39

 miRebulia 1964 wlis 26 dekembers, xolo ZalaSi Sevida 1965 wlis 1 ivliss. 
40

 ix. saqarTvelos sabWoTa socialisturi respublikis samoqalaqo samarTlis 
kodeqsi, gamom. `sabWoTa saqarTvelo”, Tb.1965, 125-130. 
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 ssrk-is ssk-is 184-e muxlis Tanaxmad, valdebulebis Sesrulebas 
uzrunvelyofda Semdegi institutebi, pirgasamtexlo (jarima, 
sauravi), girao41 da Tavdeboba, be, xolo socialistur 
organizaciebs Soris valdebulebebis uzrunvelsayofad garantia 
gamoiyeneboda. 
 giravnoba warmoiSoboda xelSekrulebis an kanonis ZaliT. 
giravnobis uflebiT SesaZlebeli iyo, kreditoris namdvili 
moTxovnis ufleba uzrunvelyofiliyo, romelic giraoTi 
uzrunvelyofil kreditors sxva kreditorebTan upiratesad aZlevda 
moTxovnis dakmayofilebis SesaZleblobas dagiravebuli qonebis 
Rirebulebidan. 
 girao uzrunvelyofda moTxovnas im moculobiT, rac am 
moTxovnas hqonda dakmayofilebis momentisaTvis, kerZod, procentebs, 
Sesrulebis vadis gadacilebiT miyenebuli zaralis anazRaurebas, 
pirgasamtexlos (jarimas an sauravs), agreTve gadxdevinebiT 
gamowveul xarjebis anazRaurebas.  
 ssk-is 188-e muxlis Tanaxmad, damgiravebli SesaZlebelia 
yofiliyo movale an mesame piri, romelic iqneboda dagiravebuli 
qonebis mesakuTre, an hqonda am qonebis operatiuli marTvis ufleba.  

 giravnobis sagani ar SeiZleboda yofiliyo nebismieri qoneba. 
uzrunvelyofis mizniT ar gamoiyeneboda: saxelmwifo sawarmoebis 
Senobebi, nagebobebi, mowyobilobebi da saxelmwifo organizaciebis 
ZiriTadi saSualebebi, aseve kolmeurneobisa da sxva kooperaciuli 
organizaciebisa da maTi gaerTianebaTa sawarmoebis kulturul-
sayofacxovrebo dawesebulebebis qoneba, profkavSirebisa da sxva 
sazogadoebriv organizaciaTa mflobelobaSi arsebul qoneba.  
 giravnobis xelSekruleba unda gaformebuliyo werilobiTi 
formiT. rac Seexeboda sacxovrebel saxlebsa da agarakebs, maTze 
giravnobis xelSekrulebis dasadebad vrceldeboda qalaqsa da 
dabaSi mdebare sacxovrebeli saxlis yidva-gayidvis xelSekrulebis 
forma. 
  ssrk-is ssk-is 239-e muxlis Tanaxmad, qalaqsa da dabaSi mdebare 
sacxovrebeli saxlis yidva-gayidvis xelSekruleba damowmebuli 
unda yofiliyo sanotaro wesiT da registrirebuli unda yofiliyo 
mSromelTa deputatebis adgilobriv sabWos aRmasrulebel komitetSi 
sami Tvis ganmavlobaSi sanotaro wesiT damowmebis dRidan. 
sacxovrebeli saxlis yidva-gayidvis xelSekruleba dadebulad 
iTvleboda misi registraciis momentidan. aRniSnul moTxovnaTa 
Seusrulebloba iwvevda giravnobis xelSekrulebis baTilobas.  
 ssrk-is ssk-is  192-e muxlis Tanaxmad, giravnobis ufleba 
warmoiSoboda sacxovrebeli saxlis mimarT xelSekrulebis 
registraciis momentidan, danarCeni qonebis mimarT ki – 
mogiravnisaTvis am qonebis gadacemis momentidan, xolo, Tuki es 

                                                 
41

 giravnobis instituts awesrigebda ssrk-is ssk-is 187-196-e muxlebi.  
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qoneba gadacemas ar eqvemdebareboda – xelSekrulebis dadebis 
momentidan. 
  193-e muxlis Tanaxmad, mogiravnes, romelsac gadaecemoda 
dagiravebuli qoneba, valdebuli iyo jerovnad moevlo giraos 
sagnisTvis. kreditori  pasuxs agebda am giravnobis sagnis dakargvis 
an gafuWebis SemTxvevaSi,  Tu ver daamtkicebda, rom amaSi mas brali 
ar miuZRvoda. 
 mogiravnes ar hqonda ufleba moexmara piradi miznebisaTvis 
dagiravebuli qoneba, Tu kanoniT an xelSekrulebiT sxva ram ar iyo 
gaTvaliswinebuli.  
 ssrk-is ssk-i iTvaliswinebda giraos sagnis realizaciis 
ramdenime saSualebas. 195-e muxlis Tanaxmad, kreditoris moTxovnis 
dakmayofileba SesaZlebeli iyo sasamarTlos, arbitraJisa an 
samediatoro sasamarTlos gadawyvetilebis safuZvelze. 

Tu dagiravebuli qonebis gayidvis Sedegad miRebuli Tanxa ar 
iqneboda sakmarisi mogiravnis moTxovnis dasakmayofileblad, 
mogiravnes ufleba hqonda, Tu maT Soris sxva ram ar iyo 
SeTanxmebuli, danaklisi Tanxa mieRo saerTo wesiT movalis sxva 
qonebidan.  
 dagiravebuli qonebis daRupvis SemTxvevaSi, Tu es qoneba 
dazRveuli iyo, mogiravnes hqonda sadazRvevo sazRauridan 
moTxovnis upiratesi dakmayofilebis ufleba. SeiZleba iTqvas, rom 
ssrk-is samoqalaqo kodeqsi adgenda surogaciis SemTxvevebs. 
 giravnobis ufleba wydeboda: 

 giraoTi uzrunvelyofili valdebulebis SewyvetiT; 

 dagiravebuli qonebis daRupvis SemTxvevaSi; 

 mogiravnis mier dagiravebul qonebaze sakuTrebis uflebis an 
misi operatiuli marTvis uflebis mopovebis SemTxvevaSi; 

 dagiravebuli qonebis iZulebiT gayidvis SemTxvevaSi. 
sacxovrebeli saxlis (agarakis) giravnobis uflebis Sewyvetis 

SemTxvevaSi, dainteresebuli piris moTxovnis safuZvelze unda 
aRniSnuliyo Sewyvetis faqti, imave reestrSi sadac warmoiSoboda 
giravnobis ufleba.  

sabWoTa periodSi, saqarTveloSi, kerZo sakuTrebis uflebis 
ararsebobis safuZvelze, giravnobis institutis maregulirebeli 
wesebi progresulad gamoiyureba. giravnobis mimarT dadgenili 
wesebis analogebi Tanamedrove kanonmdeblobaSic gvxdeba, rac 
imdroindeli saqarTvelos uzrunvelyofis institutze, evropuli 
kanonmdeblobisa da romis samarTlis gavleniT unda avxsnaT. 
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1.4 ipoTeka postsabWour saqarTveloSi 

 
saqarTvelos samoqalaqo kodeqsis miRebamde 1994 wlis 30 

ivniss miRebul iqna saqarTvelos republikis kanoni giravnobis 
Sesaxeb. gardamaval periodSi swored aRniSnuli kanoniT xdeboda 
ipoTekasTan dakavSirebuli urTierTobebis gansazRvra da 
regulireba. 

giravnobis Sesaxeb kanoni gansxvavebulad awesrigebda ipoTekis 
gavrcelebuli obieqtis uzrunvelyofis saxiT gamoyenebis sakiTxs. 

kanonis 38-e muxlis Tanaxmad, miwis nakveTis uzrunvelyofis 
saxiT gamoyenebis SemTxvevaSi gamoiyeneboda termini giravnoba. 
kerZod, kanonis 38-e muxlis Tanaxmad, miwis nakveTze giravnoba 
warmoiSoboda im pirebis mier, romlebsac is ekuTvnoda sakuTrebis 
uflebiT. 

giravnobis Sesaxeb kanonis me-2 Tavi calke gamoyofda sawarmos, 
Senoba-negebobisa da miwasTan uSualod dakavSirebuli sxva uZravi 
qonebis ipoTekis ganmsazRvrel wesebs. 

kanonis 39-e muxliT, marTalia mocemuli iyo ipoTekis cneba, 
Tumca misi bundovani gansazRvrebidan gamomdinare, ver vadgenT 
imdroindeli ipoTekis zust koncefcias. „ipoTeka aris sawarmos, 
Senobis, nagebobis an miwasTan uSualod dakavSirebuli sxva uZravi 
qonebis Sesabamis miwis nakveTTan, am nakveTis sargeblobis 
uflebasTan erTad“. cnebis Sinaarsidan gamomdinare, Zneli gasagebia 
ra mizans isaxavda kanonmdebeli ipoTekis cnebis amgvarad 
gansazRvrebiT. 
 kanoni iTvaliswinebda ipoTekis xelSekrulebis werilobiT 
formas, romelic damowmebuli unda yofiliyo sanotaro wesiT da 
registrirebuli miwis davTarSi sawarmos, Senobis, nagebobisa da a.S 
adgilmdebareobis mixedviT. ipoTekis saganze sakuTrebis uflebis 
damgiraveblidan sxva pirisaTvis gadacema registraciaSi unda 
gatarebuliyo ipoTekis registraciisaTvis dadgenili wesiT. 
giravnobis Sesaxeb kanonis Taviseburebad unda ganvixiloT im dros 
sawarmos ipoTekiT datvirTvis SesaZlebloba. 
 kanonis 41-e muxlis Tanaxmad, sawarmos ipoTeka vrceldeboda 
mTel qonebaze, sawarmos ZiriTadi fondebisa da sabrunavi 
saSualebebis CaTvliT, agreTve sxva faseulobebze, romlebic 
asaxuli iyo sawarmos damoukidebel balansSi. damgiravebels 
evaleboda waredgina kreditoris moTxovnisTanave sawarmos wliuri 
balansi. 
 mogiravnes kanoniT hqonda miniWebuli uflebamosileba 
sawarmos ipoTekiT uzrunvelyofili valdebulebis Seusruleblobis 
SemTxvevaSi gamoeyenebina ipoTekis xelSekrulebiT gaTvaliswinebuli 
RonisZiebani sawarmos finansuri mdgomareobis gasajansaReblad, 
daeniSna sawarmoSi Tavisi xelmZRvaneli warmomadgenlad, SeezRuda 
sawarmosTvis warmoebuli produqciisa da sxva qonebis gankargvis 
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ufleba. Tu mogiravnis mier kanoniT gaTvaliswinebuli RonisZiebebi 
Sesabamis Sedegs ver iZleoda, mas ufleba hqonda gamoeyenebina 
giravnobis sagnis realizaciis SesaZlebloba. ipoTekiT datvirTuli 
sawarmo iyideboda auqcionze, rogorc erTiani kompleqsi. 
 giravnobis Sesaxeb kanonis 42-e muxlis Tanaxmad, Tuki ipoTekis 
xelSekruleba gamoricxavda ipoTekis sagnis Semdgom dagiravebis 
SesaZleblobas, damgiravebels ufleba hqonda nebismier dros, vadaze 
adre, Seesrulebina ipoTekiT uzrunvelyofili valdebuleba sruli 
moculobiT. 
 giravnobis Sesaxeb kanoni ipoTekis uflebis regulirebasTan 
dakavSirebiT moicavda mTelrig naklovan wesebs, Tumca miuxedavad 
amisa kanonma Seasrula gardamavali aqtis funqcia sabWoTa  
uzrunvelyofis samarTlidan  1997 wlis samoqalaqo kodeqsamde, 
romelmac evropuli samoqalaqo kodifikaciebis gavleniT safuZveli 
Cauyara Tanamedrove qarTul uzrunvelyofis samarTals.  
 
 

II. ipoTekis cneba da obieqti  

2.1 ipoTekis cneba 

 
 kontinenturi evropis kerZo samarTlis sistemis gavleniT, 
saqarTvelos samoqalaqo kodeqsSi ipoTekis ufleba damkvidrda, 
rogorc moTxovnis uzrunvelyofis saSualeba, aqcesoruli ufleba, 
sanivTo ufleba.42 ipoTekis dadgenis mizani valdebulebis 
Seusruleblobis SemTxvevaSi kreditoris moTxovnis uZravi qonebiT 
kompensirebaSi gamoixateba.43 
 ipoTekis cnebis gaazreba SesaZleblobas gvaZlevs analizi 
gavukeToT im principebs, romlebic safuZvlad udevs ipoTekis, 
rogorc uflebisa da rogorc institutis sakanonmdeblo 
koncefcias. principebi, romelic istoriulad damaxasiaTebelia 
ipoTekis uflebisTvis, Tanamedrove etapzec mas, garkveuli 
saxecvlilebiT axasiaTebs. 

saqarTvelos sk-is 286-e muxli44 adgens ipoTekis cnebas, 
romlis Tanaxmad ipoTekis uflebis warmoSoba ukavSirdeba uZravi 

                                                 
42 qarTul iuridiul doqtrinaSi ipoTekis uflebaze ix. Wanturia l., sakuTreba, 
rogorc moTxovnis uzrunvelyofis saSualeba, gamomcemloba: `samarTali”, Tb., 1999, 
53-111; zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli da srulyofili 
gamocema, gamomcemloba `mecniereba”, Tb., 2003, 327-363; WeWelaSvili z., sanivTo 
samarTali (SedarebiTi-samarTlebrivi kvleva), gamomcemloba: `bona kauza“, Tb., 
2006, 455-473. 
43 Samantha J. Hepburn, Principles of property law, 2. ed.,  Sydney, Cavendish, 2001, 329 da Semdgomni. 
44

 ssk-is 286-e muxlis pirveli nawili: uZravi nivTi SeiZleba ise iqnes gamoyenebuli 
(datvirTuli) moTxovnis dasakmayofileblad, rom uzrunvelyofil kreditors 
mieces ufleba, sxva kreditorebTan SedarebiT pirvel rigSi miiRos Tavisi 
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qonebis uzrunvelyofis saxiT gamoyenebas. 2010 wlis aprilis 
sakanonmdeblo cvlilebebamde ipoTeka warmoiSoboda mxolod 
valdebulebis uZravi nivTiT uzrunvelyofis SemTxvevaSi. 
dRevandeli sakanonmdeblo reglamentaciiT ipoTekis sagani 
SesaZlebelia iyos rogorc uZravi nivTi, aseve aRnagobis ufleba.45 

prioritetulobis principis safuZvelze ipoTekis dadgeniT 
kreditori moipovebs sxva kreditorebTan SedarebiT upirates 
uflebas. ipoTekasTan dakavSirebuli kreditoris upiratesoba 
ukavSirdeba mis prioritetulobas arauzrunvelyofil 
kreditorebTan SedarebiT. rac Seexeba ipoTekis sagniT 
uzrunvelyofil sxva kreditorebs, maT Soris moTxovnis 
dakmayofilebis sakiTxi ipoTekis rigiTobisa da kanonmdeblobiT 
dadgenili wesis Sesabamisad regulirdeba.46 

 ipoTekis uflebis warmoSoba ukavSirdeba sajaro reestrSi 
registracias. registraciis savaldebuloba ipoTekis uflebasTan 
mimarTebaSi ukavSirdeba sajaroobis princips, romelic   germaniaSi 
Camoyalibda. Sua saukuneebSi arsebobda `sazeimo” sajaro aqti 
sanivTo uflebis gadacemaze, romelic xorcieldeboda 
sasamarTloSi an saqalaqo sabWoSi, romelic warmoSobda udavo 
sakuTrebis uflebas konkretul qonebaze. es sajaro forma 
gamoiyeneboda uZravi qonebis giravnobis drosac, man mogvianebiT 
transformacia ganicada ipoTekis saadgilmamulo wignSi 
registraciis saxiT.  

sajaroobis principi, romelsac pirveladi mniSvneloba eniWeba 
ipoTekis dadgenisas da gansazRvravs kreditorTa rigiTobas, misi 
Sinaarsi Semdegnairad ganisazRvreba: mxolod mas eniWeba ipoTekaris 
uflebamosileba, vinc saadgilmamulo wignSi registrirebulia 
ipoTekarad. mxolod is ipoTeka iTvleba namdvilad, romelic 
registrirebulia sajaro reestrSi da Canaweris saxiT arsebuli 
ufleba ar SeiZleba Seicvalos an dairRves arasajaro uflebebiT. 
      aqve unda iTqvas, rom mxareTa saxelSekrulebo urTierTobebis 
etapze saxezea ipoTeka, rogorc valdebulebiTi ufleba, xolo mas 
Semdeg, rac ufleba, registrirdeba sajaro reestrSi, is moipovebs 
absolutur uflebas da Sesabamisad, registraciis etapidan saubaria 
ipoTekaze, rogorc sanivTo uflebaze.47  

ipoTekis uflebasTan dakavSirebiT specialurobis 
(gansazRvrulobis) principi  SesaZlebelia ganvixiloT ori 

                                                                                                                                                     
moTxovnis dakmayofileba am nivTis realizaciiT an mis sakuTrebaSi gadacemiT 
(ipoTeka). 
45

 sajaro reestris Sesaxeb kanonis me-11 muxlis 1 punqtis `b” qvepunqti da sk-is 
234-e muxli. 
46 Harry C. Sigman, Reflection and priority of Security Rights, and other, in book: The future of secured 

credit in Europe, ed. by Horst Eidenmüller and  Eva-Maria Kieninger, Berlin, De Gruyter Recht, 2008.143. 
47

 ix. В. М.Хвостов, Система римского прова, М. Спарк, 1996, wignSi Актуальные проблемы 

гражданского права, Выпуск второй, Сборник статей под редакцией профессора М.И. Брагинского, 

изд. Юрист, М. 2000, 335. 
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mimarTulebiT: erTi, ipoTeka uzrunvelyofs moTxovnas, romelic 
gansazRvruli unda iyos an unda arsebobdes misi mogvianebiT 
gansazRvris SesaZlebloba. da meore mxriv, ipoTeka unda 
vrceldebodes movalis ara yvela qonebaze, aramed mxolod im 
qonebaze, romelic uzrunvelyofis saxiT aris gamoyenebuli. 
Sesabamisad, dRevandeli kanonmdeblobiT ipoTekis gavrceleba 
movalis nebismier qonebaze emsgavseba, jer kidev romis samarTalSi 
arsebul wess,  romlis Tanaxmad romis samarTalSi ipoTeka 
vrceldeboda movalis ara romelime gansazRvrul nivTze, aramed 
mTlianad mTel qonebaze. gansazRvrulobis principi erT-erTi 
garantia movalis dacvaze im TvalsazrisiT, rom ipoTekis moTxovnis 
dakmayofileba unda moxdes ipoTekis sagnidan da ara movalis 
nebismieri qonebidan.  

specialurobis principi ori umTavresi Sinaarsis faqtors 
moicavs: pirveli, yvela moTxovna, giravnobiT uzrunvelyofili, unda 
iyos gamoxatuli konkretuli TanxiT. meore, ipoTekis sagnad 
gamoyenebul unda iqnes kreditorisaTvis cnobili movalis 
gansazRvruli qoneba da ara yvela qonebis erTianoba, romelic 
movales ekuTvnis, an momavalSi moipovebs masze sakuTrebis uflebas. 
amgvar midgomas iTvaliswinebs ssk-is 286-e muxlis me-2 nawili, 
romlis Tanaxmad ipoTekiT SesaZlebelia uzrunvelyofil iqnes 
samomavlo an pirobiTi moTxovna, Tuki SesaZlebelia ipoTekis 
dadgenis momentisaTvis ganisazRvros misi moculoba. rac Seexeba 
uZrav nivTs, romelzedac SesaZlebelia momavalSi warmoeSvas 
sakuTrebis ufleba,  giravnobis institutisagan gansxvavebiT, ipoTeka 
ar warmoiSoba movalis samomavlo qonebaze. 

Tanamedrove etapze didi mniSvneloba eniWeba evropis 
rekonstruqciisa da ganviTrebis bankis _ EBRD-is48 ZiriTad 
principebs, romelic atarebs sarekomendacio xasiaTs evropuli da 
postsabWoTa qveynebSi uzrunvelyofis uflebebis maregulirebeli 
kanonmdeblobis srulyofis mizniT. 

sabaziso principebi Seicavs fuZemdeblur moTxovnebs, romelic 
unda aisaxos kanonmdeblobaSi, Tumca maTi gadmoRebisa da  moqmed 
kanonmdeblobaSi implementaciis sakiTxi TiToeul qveyanas 
damoukideblad SeuZlia gadawyvitos moqmedi kanonmdeblobis 
koniunqturis gaTvaliswinebiT. am principebs aqvs zogadi 
mniSvneloba maTi gamoyeneba SesaZlebelia rogorc ipoTekasTan, aseve 
sxva uzrunvelyofis saSualebebTan mimarTebaSi. 

                                                 
48

 2004 wels evropis rekonstruqciisa da ganviTrebis bankis mier SemuSavda 
ipoTekuri dakreditebis minimaluri normatiuli standarti, romlis rekomendaciis 
saxiT SeTavazeba moxda im finansuri jgufebisa da wevri qveynebisaTvis, 
romlebsac sakredito xazi aqvT gaxsnili EBRD-isagan. rekomendaciebi aseve 
gankuTvnilia garadamavali ekonomikis mqone qveynebis ipoTekuri bazris 
maregulirebeli kanonmdeblobis xarvezebis gamosasworeblad. xelmisawvdomia: 
www.ebrd.com 
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EBRD-is rekomendaciiT arsebobs ipoTekis institutis 
srulyofisaTvis aTi principi: 

 ipoTeka unda axdendes riskis Semcirebasa da dakreditebis 
moculobis zrdas xelsayreli pirobebis safuZvelze. 

 kanoni unda qmnides swraf, naklebi danaxarjebiTa da 
gamartivebuli wesiT ipoTekis uflebis dadgenis proceduras. 
amavdroulad mogiravnes uZravi qonebis mesakuTres, ar unda 
ezRudebodes uzrunvelyofis sagniT sargebloba. 

 uzrunvelyofili valdebulebis Seusruleblobis SemTxvevaSi 
kreditors unda mieces SesaZlebloba moaxdinos ipoTekis 
sagnis realizacia da gamoiyenos miRebuli Tanxa moTxovnis 
dakmayofilebis mizniT, upiratesad, sxva kreditorebTan 
SedarebiT. 

 uzrunvelyofis saganze moTxovnis miqcevis wesi unda 
iTvaliswinebdes qonebis dauyovnebliv realizaciis 
SesaZleblobas sabazro RirebulebiT. 

 ipoTeka unda inarCunebdes Tavis iuridiul da sasarCelo 
Zalas movalis gakotrebis an gadaxdisuunarobis SemTxvevaSi. 

 ipoTekis uflebis dadgenis, SenarCunebisa da aRsrulebis 
procedurebi nakleb danaxarjebTan unda iyos dakavSirebuli. 

 kanonmdeblobiT uzrunvelyofili unda iyos ipoTekis uflebis 
dadgena yvela uZravi qonebis gamoyenebiT, Yyvela saxis 
valdebulebis uzrunvelsayofad, yvela kategoriis piris mier. 

 aucilebelia arsebobdes efeqturi gzebi uzrunvelyofis 
saSualebaTa da maTi rigiTobis sajaroobis mizniT. 

 kanoniT aucilebelia gaiweros wesebi, romelic aregulirebs 
uzrunvelyofis saganze arsebul moTxovnaTa da sxva pirTa 
uflebebis konkurenciis sakiTxs. 
mniSvnelovania, ipoTekis rogorc uflebisa da qonebaze 

uflebrivi tvirTis sakiTxis gaanalizeba. calsaxaa, rom ipoTeka, 
kreditoris uflebaa, romelic mas upirates mdgomareobaSi ayenebs 
moTxovnis dakmayofilebis etapze, Tu ipoTekas SevxedavT movalis 
mxridan, miiCneva, rom kreditoris ufleba movalisaTvis mis qonebaze 
uflebrivi tvirTis Sinaarsis matarebelia. 
 

2.2 ipoTekis obieqti 

 
 

ipoTekis uflebis mecnieruli kvleva logikurad ganapirobebs 
misi obieqtis Taviseburebebis gaanalizebas,49 rac iwvevs uZravi 

                                                 
49 sxvadasxva qveynis kanonmdeblobiT ipoTekis uflebis gavrcelebis farglebi 
mravalferovania. magaliTad, ipoTekars SeuZlia moiTxovos, rom ipoTekis ufleba 
gavrceldes sadazRvevo premiaze,  moZrav qonebze, rogorc uZravi nivTis arsebiT 
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qonebis cnebis gaanalizebis aucileblobas ipoTekis uflebasTan 
mimarTebaSi. 50 

romis samarTalSi, rogorc giravnobis, aseve ipoTekis 
warmoSoba xdeboda mxolod sxeulebriv nivTebze, vinaidan 
uzrunvelyofis warmoSoba ZiriTadad sagnis mflobelobaSi 
gadacemiT xorcieldeboda. klasikur periodSi, romlis drosac 
kreditors mieniWa ufleba uzrunvelyofis sagnis realizaciis, 
moqmedebda wesi: rac SeiZleba gaiyidos, is uzrunvelyofis mizniTac 
gamoiyeneba.51 

TiTqmis msoflios yvela nacionaluri kanonmdeblobiT 
ipoTekis obieqti aris uZravi nivTi, garda iSviaTi gamonaklisisa.52 
uZravi qoneba, rogorc myari substancia, Nyvela DdroSi misi 
mflobelisaTvis or ZiriTadi funqciis matarebeli iyo: nivTi 
sakuTari moxmarebisaTvis da nivTi investiciisaTvis.53 uZrav qonebas 
arc Tanamedrove pirobebSi daukargavs Tavisi mniSvneloba, 
samarTlebrivi TvalsazrisiT, uZravi qoneba aris pirTa sakuTrebis 
obieqti da aseve is asrulebs uzrunvelyofis funqcias. 54 

                                                                                                                                                     
Semadgenel nawilze, qiridan miRebul Semosavalze. EBRD-is kvlevis safuZvelze, 
17 qveynidan 10 qveyanaSi ipoTekis ufleba avtomaturad vrceldeba sadazRvevo 
premiaze. poloneTis kanonmdeblobiT ipoTeka avtomaturad vrceldeba komerciuli 
da sacxovrebeli farTebis gaqiravebidan miRebul Semosavalze. ix. www.ebrd.com 

50 Wanturia l., uZravi nivTebis sakuTreba, SedarebiTi-samarTlebrivi kvleva 
(germanuli samarTlis magaliTze), Tb., 2001, 139-143. 
51

 “quid emtionem venditionem recipit, etiam pignerationem recipere potest”, Барон Юлиус, dasax. 
naSromi, 470. 
52

 evropul sakanonmdeblo sivrceSi holandiis samoqalaqo kodeqsi bolo 
kodifikaciis aqtia, romelic iziarebs germaniis  uzrunvelyofis samarTlisaTvis 
damaxasiaTebel Taviseburebebs. ipoTeka, rogorc uzrunvelyofis ufleba, SeiZleba 
warmoiSvas nebismier gadacemad, registrirebul qonebaze. holandiis samoqalaqo 
kanonmdeblobiT, garda uZravi qonebisa, ipoTekis sagani SeiZleba iyos 
registrirebuli gemebi da TviTmfrinavebi. aqciaze da sxva registrirebul 
qonebaze warmoSobili `nawarmoebi” uflebebi SesaZlebelia aseve daitvirTos 
ipoTekiT. xolo yvela araregistrirebuli qoneba, romelic SesaZlebelia 
gamoyenebuli iyos uzrunvelyofis sagnad, masze warmoiSoba giravnobis ufleba. 
qonebaze uzrunvelyofis warmoSobisaTvis saWiroa safuZveli (causa) da specialuri 
iuridiuli aqti (uflebis damdgeni dokumenti), amasTan, piri, romelic sTavazobs 
kreditors uzrunvelyofis saxiT qonebas, unda SeeZlos am qonebis gankarva 
(mesakuTre). ipoTekis warmoSobis iuridiuli moqmedebebi Semdegi saxiT 
xorcieldeba: mxareTa Soris gaformebuli xelSekrulebis damowmeba xdeba 
notarialuri wesiT, romlis safuZvelzec xorcieldeba kreditors ipoTekis 
uflebis warmoSoba registraciis gziT. notarialurad damowmebuli 
xelSekruleba an misi mokle Sinaarsi registrirdeba sajaro reestrSi. ipoTekis 
xelSekrulebis gaformebidan uflebis sajaro reestrSi registraciamde 
kreditors ufleba aqvs moSalos xelSekruleba _ uari Tqvas uzrunvelyofis 
gamoyenebaze. Introduction to Dutch law, ed. by J. M. J. Chorus 4., rev. ed. by Alphen Aan Den Rijn, 

Kluwer Law Internat, 2006, 130-131. 
53 Alison Clarke and Paul Kohler, Property law , commentary and materials, 1  publ., Cambridge Univ. Press, 

2005, 55. 
54 ix. zoiZe b., sanivTo uflebis socialuri funqcia, Jur: `adamiani da 
konstituci”, #2, 1997, 25-31. 
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uzrunvelyofis sagnis wardgeniT movale amcirebs kreditoris 
mosalodnel risks. ipoTekuri kreditis dadgeniT kreditors eqmneba 
garantia imisa, rom realizaciiT is daikmayofilebs moTxovnas. 
ipoTekis dadgeniT kreditori darwmunebulia valdebulebis 
Seusruleblobis SemTxvevaSi moTxovnis dakmayofilebaSi da am 
SesaZleblobas igi swored realizaciis etapze aRwevs.55  

 
 

2.2.1 uZravi nivTi, rogorc ipoTekis obieqti 

 
qarTul kanonmdeblobaSi uZravi nivTis cnebis mimarT 

araerTgvarovani midgomidan gamomdinare mniSvnelovania gavarkvioT, 
ra kategoriis uZravi nivTia ipoTekis obieqti.  

saqarTvelos kanonmdeblobis Taviseburebad unda miviCnioT 
ipoTekis erTgvarovani samarTlebrivi wesis gavrceleba yvela tipis 
uZrav qonebaze. kanonmdeblobiT ar keTdeba diferencireba 
samarTlebrivi regulirebis dros uZravi nivTis saxeebis mixedviT. 
ipoTekis samarTlebrivi rgulirebis dros erTgvarovani wesebi 
vrceldeba TiToeuli saxis uZrav qonebaze.  

qarTul sakanonmdeblo sivrceSi uZravi nivTis cnebis mimarT 
dualisturi midgoma arsebobs. ssk-is 149-e muxlis Tanaxmad, uZrav 
nivTebs miekuTvneba miwis nakveTi masSi arsebuli wiaRiseuliT, 
miwaze aRmocenebuli mcenareebi, aseve Senoba-nagebobani, romlebic 
myarad dgas miwaze.  

saqarTvelos kanonmdeblobaSi es erTaderTi norma ar aris, 
romelic uZravi nivTis cnebas gansazRvravs. sajaro reestris 
Sesaxeb kanonis56 me-2 muxlis, pirveli nawilis `a”  qvepunqti aseve 
ganmartavs uZravi nivTis maxasiaTeblebs, romlis Tanaxmad, uZravi 
nivTia: miwis nakveTi, masze arsebuli Senoba-nagebobiT, an mis gareSe, 
Senoba-nageboba (mSenebare, aSenebuli an dangreuli), Senoba-nagebobis 
erTeuli (mSenebare, aSenebuli an dangreuli) da xazobrivi nageboba. 

zemoT aRniSnulidan gamomdinare, sasurvelia, erTmaneTisagan 
gaimijnos uZravi qoneba, rogorc samarTlebrivi urTierTobis 
obieqti da aseve, rogorc saregistracio erTeuli, romelzedac 
xdeba sajaro reestrSi sanivTo uflebebis warmoSoba. 

imisaTvis, rom uZravi qoneba gaxdes ipoTekis sagani, 
aucilebelia, masze pirveladi sakuTrebis ufleba daregistrirdes 
sajaro reestrSi. sajaro reestrSi yvela tipis uZravi qoneba ar 
eqvemdebareba registracias, an eqvemdebareba garkveuli SezRudvebis 
gaTvaliswinebiT.  

                                                 
55 ix. sabanko ipoTekuri kreditis istoriul ganviTarebaze ix. pateiSvili v., 
sabanko ipoTekuri krediti - Teoria, praqtika da perspeqtivebi, Jur: `saqarTvelos 
erovnuli bankis analitikuri Jurnali”, #20, 2004, 1-7. 
56 sajaro reestris Sesaxeb kanoni miRebulia 2008 wlis 19 dekembers. 
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sakuTrebis uflebis dazusteba mniSvnelovania uflebis 
warmoSobis kanonierebis uzrunvelsayofad. rogorc ipoTekis 
garigebis etapze, aseve ipoTekis uflebis registraciis dros xdeba 
mesakuTris Taobaze da sakuTrebis uflebis arsebobis Semowmeba 
uzrunvelyofis saganze. ipoTeka, rogorc aqcesoruli sanivTo 
ufleba, romelic SeiZleba daadginos mxolod im pirma, romelsac 
aqvs `pirveladi ufleba” - sakuTrebis ufleba uZrav qonebaze. aqedan 
gamomdinare, ipoTekis registracias win unda uswrebdes sakuTrebis 
uflebis warmoSoba.57 

erT-erTi mniSvnelovani moTxovna uflebis dadgenis etapze 
ipoTekis sagnis zusti identifikaciaa, romelic gulisxmobs uZravi 
nivTis zust sazRvrebSi registracias da gamoricxavs sxva saxis 
qonebasTan ipoTekis sagnis gaerTianebis SesaZleblobas.  
   
 

2.2.1.1 miwis nakveTi, rogorc ipoTekis obieqti 

 
uZravi nivTis cneba sxvadasxva nacionalur samarTlebriv 

sistemebSi sxvadasxvagvari SinaarsiT gxvdeba. zogierTi qveynis 
kanonmdeblobiT uZrav nivTad miCneulia mxolod miwis nakveTi 
(`miwis nakveTis” koncefcia, `erTiani obieqtis” koncefcia) – 
germaniaSi, SveicariaSi,58 avstriaSi, xorvatiaSi, estoneTSi da a.S. 
sxva qveynebis kanonmdeblobiT uZravi nivTis cnebas ufro farTo 
mniSvneloba aqvs, vinaidan, miwis nakveTis garda, uZrav nivTad 
miiCneva sxva saxis obieqtebi – nageboba, mowyobiloba, inventari, 
(`mravali nivTis koncefcia”) - safrangeTSi, belgiaSi, portugaliaSi 
da a.S.59 

bunebisgan uZrav nivTad miiCneva mxolod miwis nakveTi,  romis 
samarTalSi moqmedi es wesi recefciis Semdeg amave SinaarisiT 
aisaxa germaniis samoqalaqo kodeqsSi. germaniis sk-i ar 
iTvaliswinebs uZravi nivTis cnebas, kanonmdeblis yuradReba ufro 
metad gadatanilia mis samarTlebriv regulirebaze. yvela im 
obieqtze, romelic arsebobs miwis qvemoT an miwis zemoT, vrceldeba 
uZravi qonebis mimarT dadgenili wesebi. uZravi nivTebis mimarT 
moqmedi samarTlebrivi reJimis gavrceleba sxva saxis obieqtebze 

                                                 
57

 sajaro reestris Sesaxeb kanonis me-11 muxli. EBRD-is kvlevis safuZvelze,  
ipoTekis saganze pirveladi sakuTrebis uflebis ararseboba warmoSobs 
sirTuleebs rogorc registraciis, aseve aRsrulebis etapze iseT qveynebSi, 
rogoricaa: ruseTi, rumineTi, serbeTi, xorvatia. www.ebrd.com 
58

 magaliTad, Sveicariis kanonmdeblobaSi uZravi nivTis cnebas vxvdebiT 
saadgilmamulo wignis Sesaxeb kanonis me-3 paragrafis me-2 nawiliT (GBV- Vorordnung 

betreffend das Grundbuch), romlis Tanaxmad uZrav qonebad miCneulia zust sazRvrebSi 
registrirebuli miwis nakveTi. wignSi, Емелькина И.А., Система ограниченных вещных прав 

на земельный участок, Волтерс Клувер, 2011, 55. 
59

 iqve, 55. 

http://www.wolterskluwer.ru/catalogue/?do=ablist&aid=53532
http://www.wolterskluwer.ru/catalogue/53531.html
http://www.wolterskluwer.ru/catalogue/53531.html
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damokidebulia maT kavSirze miwis nakveTTan, aqcenti keTdeba imaze, 
Tu ra saxis kavSirTan gvaqvs saqme _ mudmiv Tu droebiT, bunebriv 
Tu xelovnur kavSirTan. 
 miwa, rogorc myari substancia, mniSvnelovani obiqtia qonebriv 
urTierTobebSi. saerTo samarTlis sistemis qveynebSi miwis 
samarTali damoukidebeli dargia, romelic qonebrivi Sinaarsis 
maregulirebel normebs moicavs. miwaze uflebrivi mdgomareobis 
maregulirebeli normebi vrceldeba yvela tipis uZrav qonebaze. 
saqarTvelos samoqalaqo kanonmdeblobiT miwis nakveTi ganixileba 
uZravi qonebis erT-erT saxed.60 
  imisaTvis, rom miwis nakveTi gaxdes ipoTekis obieqti, pirvel 
rigSi saWiroa miwaze warmoiSvas sakuTrebis ufleba, pirveladi 
ufleba imisaTvis, rom SesaZlebeli iyos qoneba daitvirTos e.w. 
`nawarmoebi uflebebiT”. 61 

logikurad gaCndeba kiTxva: ra etapze unda moxdes qonebis 
dazusteba. qonebis zusti farglebis dadgena unda moxdes 
sakuTrebis uflebis warmoSobis etapze, an im qonebaze, romelic 
dauzustebeli saxiT aris datvirTuli aRsrulebis procesis 
dawyebamde.  

swored aRsrulebis etapze arsebuli sirTuleebis safuZvelze, 
dRes moqmedi kanonmdeblobiT, uZrav qonebaze yvela saxis 
saregistracio moTxovnas, maT Soris ipoTekis uflebas, safuZvlad 
unda daedos rogorc iuridiuli Sinaarsis saregistracio 
dokumentacia, aseve teqnikuri Sinaarsis dokumenti – sakadastro 
azomviTi naxazi. uZravi qonebis registracia zust sazRvrebSi 
gamoricxavs dauzustebel qonebaze uflebis warmoSobas.  

ssk-iT miwis nakveTisa da Senoba-nagebobis garda arsebobs 
uZravi qonebis cnebaSi Semavali obieqtebi, rogoricaa wiaRiseuli da 
mcenareebi, romlebic myarad dgas miwaze. 

xSirad miwis ipoTekaunarianoba ganpirobebulia im 
wiaRiseuliTa da mcenareebiT, romelic ipoTekiT datvirTvis 
droisaTvis miwis arsebiTi Semadgeneli nawilia. aRniSnuli qoneba 
ar eqvemdebareba, rogorc damoukidebeli uflebis obieqtis saxiT 
registracias. dainteresebulma pirma is unda daukavSiros 
konkretul miwis nakveTs, winaaRmdeg SemTxvevaSi is ver gaxdeba 
uzrunvelyofis sagani.  

 ipoTekiT wiaRiseulis an mcenaris datvirTva SesaZlebelia  
im miwasTan erTad, romelSic an romlis zemoT isinia ganlagebuli. 
Tu ar aris miwis nakveTi registrirebuli sakuTrebis uflebiT, 
                                                 
60

 ix. Н.Д. Ериашвили, банковское право, третъе издание, закон и право, М. 2003,  215-226. 
61

 sakuTreba, rogorc konstituciuri ufleba ix. sakuTrebis ufleba da 
samarTliani sasamarTlos ufleba, saerTaSoriso samecniero konferenciis 
masalebi, Tb., 2005, 5-31; Banning, Theo R. G. Ven, The human right to property,  Antwerpen,  

Intersentia,  2002, 8  da Semdgomni; Allen  Tom, Property and the Human Rights Act 1998, Oxford, Hart, 

2005, 181 da Semdgomni. 
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Sesabamisad, arc wiaRiseuli da arc mcenare ar ganixileba, rogorc 
ipoTekis obiqti. 

 

2.2.1.2 Senoba-nageboba, rogorc ipoTekis obieqti 

 
 
Senoba-nageboba Sedis uZravi nivTis cnebaSi da masze 

mometebuli moTxovnidan gamomdinare, ipoTekis uflebis 
gavrcelebul obieqts warmoadgens. DdRes Tu gadavxedavT ipoTekis 
safuZvelze aRsrulebis praqtikas, Tavisi raodenobiTa da 
masStabebiT sacxovrebeli farTebis ipoTekiT datvirTvis 
SemTxvevebi pirvel adgilze dgas.62  

nagebobis ipoTekiT datvirTvis sakiTxi SesaZlebelia 
ganvixiloT ori mimarTulebiT: nageboba, romelzedac arsebobs 
sakuTrebis ufleba da e.w. mSenebare obieqtebi, romelzedac 
sakuTrebis uflebis warmoSoba ukavSirdeba kanoniT dadgenil 
moTxovnebs.  

im mizniT, rom Senoba-nageboba ipoTekis uflebis obieqti 
gaxdes, msgavsad miwis nakveTisa, savaldebuloa daregistrirdes 
pirveladi sakuTrebis uflebiT sajaro reestrSi.  

Senoba-nagebobis ipoTekiT datvirTvis dros Tavs iCens iseTi 
samarTlebrivi problemebi, romelic warmoiSoba saerTo sakuTrebaSi 
arsebuli uZravi nivTis ipoTekiT datvirTvis SemTxvevaSi, aseve, 
rodesac miwis nakveTisa da Senobis mesakuTre ar aris erTi da igive 
piri.  

rodesac xdeba wilis datvirTva ipoTekiT, es ar warmoadgens 
samarTlebriv problemas, wili, rogorc calke uflebis obieqti, 
SeiZleba daeqvemdebaros uflebriv tvirTs. aseT SemTxvevebSi ar 
moiTxoveba TanamesakuTreTa Tanxmoba, garda im SemTxvevisa, rodesac 
xdeba mTeli qonebis datvirTva, an Tu xdeba `idealuri” wilis 
datvirTva ipoTekiT, aseT SemTxvevebSi saWiroa yvela TanamesakuTris 
Tanxmoba. mravalbinian sacxovrebel saxlebSi arsebuli binebis 
ipoTekiT datvirTvis dros mniSvnelovania aikrZalos `idealuri” 
wilis ipoTekiT datvirTva, rac aRsrulebis etapze aseve 
mniSvnelovan problemebs qmnis.63  amgvari qmedeba SesaZlebelia 

                                                 
62 ix. Tamar Sengelia, ipoTekuri kreditis roli sabinao problemis gadaWraSi, 
Jur. `saqarTvelos notariati”, #4, 2005, 11-13; aseve, zoiZe b., bankebis asociaciis 
iuristTa sakonsultacio sabWos winadadebaTa proeqtze ipoTekur kreditTan 
dakavSirebiT, qarTuli sanivTo samarTali, meore gadamuSavebuli da srulyofili 
gamocema, gamomc. `mecniereba”, Tb., 2003, 502-506 
63 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis gadawyvetileba,# as-123-466-07, 7 maisi, 2007 w. mopasuxem sarCeli ar 
cno im motiviT, rom mosarCelem sakuTrebis ufleba moipova misi binis mxolod im 
nawilze, romelic ipoTekiT iyo datvirTuli, xolo danarCeni farTi kvlav 
mesakuTris mflobelobaSi rCeboda. saapelacio sasamarTlom ar gaiTvaliswina is 
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Sefasdes, rogorc dauzustebeli qonebis ipoTekiT datvirTvis 
SemTxveva, rac ewinaaRmdegeba ipoTekis gansazRvrulobis princips. 

im SemTxvevebSi, ki, roca Senobaze ufleba da miwis nakveTze 
ufleba ekuTvnis sxvadasxva pirs, saWiroa miwis mesakuTris Tanxmoba, 
rodesac xdeba qonebis ipoTekiT datvirTva. es wesi ar vrceldeba im 
mravalerTeulian Senoba-nagebobebze, romelSic individualuri 
sakuTrebis obieqti gancalkavebulia rogorc faqtobrivad, aseve 
samarTlebrivi kuTxiT. 

jer kidev romis samarTalSi moqmed princips -  Superficis solo 

cedit, Tanamedrove etapzedac ar daukargavs Tavisi mniSvneloba, 
romlis Tanaxmad moZravi nivTi, romelic miwis nakveTis  arsebiTi 
Semadgeneli nawili gaxdeboda iziarebda mTavari nivTis beds. am 
princips efuZneba saqarTvelos sk-is 150-e 193-e muxlebi.  

Tanamedrove etapze, problematur sakiTxad ganixileba 
dausrulebeli Senoba-nagebobebis ipoTekiT datvirTvis SemTxvevebi. 
axali mSenebloba mWidro kavSirSia ipoTekur dakreditebasTan, 
romelic ganixileba mSeneblobis warmatebiT dasrulebis erT-erT 
mastimulirebel faqtorad.64 aqedan gamomdinare, samSeneblo miwis 
nakveTis an Tavad dausrulebeli Senoba-nagebobis ipoTekiT 
datvirTvis SemTxvevebi praqtikaSi xSirad gamoiyeneba samSeneblo 
saqmianobis dafinansebis mizniT. 65 

sajaro reestrSi samSeneblo nebarTvis, kanoniT dadgenili 
saproeqto dokumentaciisa66 da miwis nakveTze sakuTrebis uflebis 
arsebobis SemTxvevaSi SesaZlebelia mSenebare obieqtis registracia, 
aRniSvniT mSenebare.   

am saxis registraciis dros xdeba, rogorc mSenebare 
obieqtisTvis, saproeqto dokumentaciaze dayrdnobiT, 
saidentifikacio rekvizitebis miniWeba, rac iZleva misi 

                                                                                                                                                     
faqtobrivi garemoeba, rom mesakuTrem ss `bankTan~ ipoTekis xelSekrulebis 
gaformebisas datvirTa misi ojaxis saerTo sakuTreba binidan mxolod Tavisi 
nawili _ 32 kv.m, romelic Semdeg mesame pirma SeiZina. amdenad, movalis mTeli 
binidan gamosaxlebis Sesaxeb sasamarTlos ganCineba ukanonoa. aseve ix. # as-40-394-
07, 2 agvisto, 2007 wlis gadawyvetileba. #as-509-856-07, 2  noemberi, 2007 w. 
mopasuxem sarCeli ar cno da ganmarta, rom ipoTekis xelSekrulebis gaformebis 
dros gamoTxovili iyo ojaxis wevrebis, maT Soris mosarCelis Tanxmobac, 
romelmac yvelaferi icoda sesxis Sesaxeb. ipoTekis xelSekrulebis dadebis 
droisaTvis privatizaciis xelSekruleba ZalaSi iyo da mesakuTred sajaro 
reestrSi registrirebuli iyo mosarCele. aseve saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2007 wlis 2 
noembris gadawyvetileba, saqme #as-509-856-07; 2007 wlis  28 maisis gadawyvetileba 
# as-1446-370-05;  2009 wlis 25 ivnisis gadawyvetileba saqme, #as-242-567-09;  2009 
wlis 29 dekembris gadawyvetileba, saqme #as-357-676-09.     
64 ix. The Law Society's conveyancing handbook, general ed. Frances Silverman., 16. ed., London , Law 

Soc., 2009, 595-608. 
65 Sead. CitoSvili T., UuZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTadi 
samarTlebrivi aspeqtebi, gamomcemloba: `meridiani”, Tb., 2006, 127 da Semdgomni. 
66 ix. saqarTvelos mTavrobis dadgenileba №57, 2009 wlis 24 marti mSeneblobis 
nebarTvis gacemis wesisa da sanebarTvo pirobebis Sesaxeb. 
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identificirebis SesaZleblobas. SesaZlebelia obieqti iyos 
registrirebuli sajaro reestrSi, Tumca realurad is ar 
arsebobdes. Sedegad miuxedavad registraciis faqtisa eqsplotaciis 
aqtis miRebamde ar xdeba sruli sakuTrebis uflebis warmoSoba. 
swored am etapze rodesac mSenebare nageboba registrirdeba rac 
masze rogorc calke uflebis obieqtze samarTlebrivi “konturebis” 
gamokveTis SesaZlebloba gvaZlevs magram sakuTrebis uflebis 
mopovebamde dauSvebelia is ganxilul iqnes rogorc calke uflebis 
obieqti. am SemTxvevaSi ipoTekis uflebis warmoSoba dakavSirebulia 
ara mSeneblobis faqtobrivad dasrulebaze, aramed uflebis sajaro 
reestrSi registraciaze. 67 

miwaze da mSenebare nagebobaze sakuTrebis uflebis erTi piris 
xelSi gaerTianebis SemTxvevaSi samarTlebrivi problema ar gvaqvs. 
problema warmoSoba rodesac mSenebeli, iwyebs calkeuli farTebis 
samomavlo sakuTrebis uflebiT gasxvisebas, logikurad Cndeba 
kiTxva aqvs Tu ara mas mesame pirTa interesebiT datvirTuli qonebis 
ipoTekiT datvirTvis SesaZlebloba.  

problemis mogvareba kanonmdeblobaSi Sesabamisi cvlilebebis 
safuZvelze unda ganxorcieldes. mSenebels unda aekrZalos 
mSenebare obieqtis ipoTekiT datvirTvis SesaZlebloba. sasurvelia 
fuladi Tanxa gaices miznobrivi sesxis safuZvelze da ara 
ipoTekuri dakreditebis, rac xels Seuwyobs rogorc sakredito 
resursis miznobrivad xarjvas, aseve mesame pirTa winaSe 
valdebulebis jerovnad Sesrulebas.  
  komerciuli bankebis mxridan mometebuli riskis matarebelia 
sajaro reestrSi samomavlo sakuTrebis uflebiT arsebuli qonebis 
ipoTekiT gamoyenebis SemTxvevebi, vinaidan am SemTxvevaSi banki 
uzrunvelyofis gareSe rCeba, rodesac movalesa da mSenebels Soris 
xelSekrulebis pirobebi ar sruldeba.  
 mSenebare obieqtTan samomavlo sakuTrebis uflebiT 
datvirTul pirTa qonebis ipoTekiT datvirTva unda ganvixiloT, 
rogorc samomavlo qonebis ipoTekiT datvirTvis SemTxveva, rac 
kanonmdeblobiT ar aris gaTvaliswinebuli. am Sinaarsis 
samarTlebrivi konstruqciiT, piri aris moTxovnis mesakuTre da ara 
nagebobis. moTxovnis uzrunvelyofis saxiT gamoyenebis SemTxvevaSi 
warmoiSoba ara ipoTekis, aramed giravnobis ufleba.  nagebobis 
ipoTekiT datvirTvis SesaZlebloba unda arsebobdes mxolod 
eqsploataciis dokumentis safuZvelze - sakuTrebis uflebis 
registraciis Semdeg.  
  
 

                                                 
67 Sead. Wanturia l., sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, 
gamomcemloba: `samarTali”, Tb., 1999, 59. 
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2.2.2 aRnagobis ufleba, rogorc ipoTekis obieqti 

 
qarTul kerZo samarTalSi siaxles warmoadgens uflebis 

ipoTekiT datvirTvis SemoReba rac miuTiTebs  sakanonmdeblo 
cvlilebebis safuZvelze aRnagobis uflebis ipoTekiT datvirTvis 
SesaZleblobaze.68  

germanul samarTalSi, gsk-is 96-e paragrafis Tanaxmad, 
sakuTrebis ufleba, romelic arsebobs miwis nakveTze, miiCneva uZravi 
qonebis arsebiT Semadgenel nawilad. germaneli mecnierebis 
SexedulebiT, miwaze arsebuli uflebis gaTnabreba miwis arsebiT 
Semadgenel nawilTan fiqciaa, romelic ganapirobebs mis mimarT 
samarTlebrivi regulirebis wess. gsk-is erT-erTi avtoritetuli 
komentaris avtorebi, gsk-is 94-e paragrafiT regulirebul 
uflebebad miiCneven Semdeg sanivTo uflebebs: servituti, sanivTo 
tvirTi, upiratesi Sesyidvis ufleba, mSeneblobis memkvidreobiTi 
ufleba (aRnagoba).69 

germanuli kanonmdebloba qarTul kanonmdeblobaSi arsebul 
aRnagobas _ `mSeneblobis memkvidreobiT uflebas”70 uwodebs. 
germaniaSi mSeneblobis memkvidreobiTi ufleba regulirdeba kanoniT 
mSeneblobis memkvidreobiTi uflebis Sesaxeb,71

  msgavsi normatiuli 
aqti arsebobs avstriaSic, analogiuri saTauriT.72 
  saqarTvelos sk-is 233-e muxli, romelic adgens aRnagobis 
uflebis cnebas, iziarebs kontinenturi evropis (germanul da 
avstriul) samarTalSi arsebul sakanonmdeblo midgomebs aRnagobis 
uflebasTan dakavSirebiT, kerZod, iseT SesaZleblobebs, rogoricaa  
uflebis gasxviseba, memkvidreobiT gadacema, Txoveba, gaqiravebis  
ufleba. 

avstriis mSenebelobis memkvidreobiTi uflebis Sesaxeb kanonis 
me-5 da me-6 paragrafebis  Tanaxmad, mSeneblobis memkvidreobiTi 
ufleba iTvleba UuZrav qonebad da igi warmoiSoba Canaweris SetaniT 
saadgilmamulo wignSi da registrirdeba, rogorc miwis nakveTze 
`tvirTi”.   

                                                 
68 sajaro reestris Sesaxeb kanonis me-11 muxlis 1-li punqtis `b” qvepunqti da ssk-
is 234-e muxlis me-2 nawili. 
69

  Pruttin H., Wegen., Wenreich G., BGB, Kommentar, 4-e Aufl. Koln, 2009, 80. wignSi Емелькина И.А., 
dasax. naSromi, 65. 
70

 „das Erbbaurech“ 
71

 Erbbaurechtsverordnung _ kanoni MmiRebulia 1919 wlis 15 ianvars. (cvlilebebiT da 
damatebebi ganxorcielda 1998 wlis 9 ivniss). 
72

  miRebuli 1912 wlis 26 aprils, 1990 wels masSi Sesuli cvlilebebiTa da 
damatebebiT. Baurechtsgesetz - BGBI # 403/1977 # 258/ 1990/ Kodex des Osterreichischen Rechts: 

Wohnungsgesetze. Wien: LexisNexis ARD Orac, S. 205-209, wignSi: Л. Василевская, Учение о вещных 

сделках по Германскому праву, М, 2004, 410. 

http://www.wolterskluwer.ru/catalogue/?do=ablist&aid=53532
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germanuli kanonmdeblobiT, mSeneblobis memkvidreobiTi 
ufleba ganixileba, rogorc miwis nakveTze uflebrivi SezRudva, 
Tumca arsad ar xdeba misi rogorc qonebis ganxilva.   
 mesakuTris mxridan mSeneblobis memkvidreobiTi ufleba - 
SezRuduli sanivTo uflebaa, romliTac datvirTulia misi miwis 
nakveTi. igi ganixileba, rogorc qonebaze pirveli rigis sanivTo 
ufleba, xolo uflebis mflobelis mxridan aRniSnuli ufleba 
uTanabrdeba da xSir SemTxvevaSi emTxveva sakuTrebis uflebis  
regulirebis wess.73 
   germanul iuridiul literaturaSi `qonebis” cnebasTan 
dakavSirebiT arsebuli midgomebi SeiZleba ganvixiloT Semdegi 
mimarTulebebiT:  

 qoneba, rogorc uflebaTa erTianoba (aqtivebi da pasivebi, 
valdebulebebi). am midgomas iziarebs: a. turi, l. enekcerusi, u. 
baueri, p. Sturneri. 74 

 qoneba, rogorc uflebaTa erToblioba (sanivTo da 
valdebulebiTi), romelic arsebobs aqtivis saxiT, romelSic 
ar Sedis pasivi (valebi da valdebulebebi). am mosazrebas 
emxroba: k. kraifildci, o. morgani, x. kligenhoferi. 75  

 qoneba, rogorc nivTebisa da uflebebis erTianoba. am 
mosazrebas iziarebs: g. kubleri, m. troli. 76  

germanul samarTalSi,  gansazRvrulobis principis Tanaxmad,  
qoneba ar iTvleba uflebis sagnad, vinaidan konkretul 
samarTlebriv urTierTobebSi piri iTvleba calkeuli saxelobiTi 
nivTis an uflebis mflobelad, anu SesaZlebelia arsebobdes nivTze 
ufleba, uflebaze ufleba, magram ara qonebaze ufleba. aqedan 
gamomdinare qoneba ar SeiZleba miCneul iqnes  sanivTo samarTlis 
obieqtad. aqedan gamomdinare “qonebis“ cneba aris fiqcia, romelic 
kanonmdeblis mier dadgenilia piris uflebaTa gaerTianebis, 
uflebamonacvleobis, uflebis gasxvisebisa da gadacemadobis 
uzrunvelyofis mizniT. 77 
 saqarTvelos kanonmdeblobiT, aRnagobis ufleba aris qoneba – 
aramaterialuri qonebrivi sikeTe. ssk-s 233-e muxlis 1-li nawiliT 
iTvaliswinebs “uflebis uflebiT” datvirTvis SesaZleblobas. 
mTeli sirTule mdgomareobs swored amgvar samarTlebriv 
konstruqciaSi, romlis safuZvelze kanonmdebeli uSvebs uflebis 

                                                 
73

  Winkler K. Handbuch des Erbaurechts , 2. Aufl. Munchen, 1995. S. 57; Ingenstau, Haustedt, Volker, 

Kommentar zum Erbbaurecht, 8. Aufl. Munchen, 2001, 49; Linde T., Richter R. Erbbaurecht und Erbbauzins. 

3. Aufl. Munchen 2001 S. 25-27. wignSi: Л. Василевская, dasax. naSromi,  411. 
74

 Tuhr A., Der Allgemeiner Teil des Deutschen Burgerlichen Rechts Band II, 1. Halbband., 318, 319; 

J. Bauer, R. Sturner, Sachenrecht,  11-16  wignSi, Л. Василевская, dasaxelebuli naSromi,  412. 
75 Creifelds C., Juristisches Wortbuch, 1493; Morgan O., Beisswinger R., Klingerhoffer H., 

Vermongenverwaltung in Vermudschafts-und Nachlassachen. 7. Aufl. Munnchen, 1992, 36 wignSi: Л. 

Василевская, dasax. naSromi, 412. 
76

 M.Troll, Vermogensubertragung. Munchen, 1995, 14  wignSi, Л. Василевская, dasax. naSromi, 412. 
77

 ix. Л. Василевская, dasaxelebuli naSromi, 412. 
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gankargvis SesaZleblobas da ara nagebobis. logikurad Cndeba 
kiTxva: ra qonebrivi Rirebuleba aqvs mxolod uflebas nagebobis 
gareSe?  

ssk-is 234-e muxlis me-2 nawilis Tanaxmad, aRnagobis uflebis 
safuZvelze aSenebuli nageboba iTvleba aRnagobis uflebis arsebiT 
Semadgenel nawilad. es wesi ar iTvaliswinebs nagebobaze 
avtomaturad sakuTrebis uflebis warmoSobas. nageboba unda 
ganvixiloT, rogorc aRnagobis uflebis mizani, kerZod, aRmarTo da 
isargeblo nagebobiT aRnagobis uflebis ganmavlobaSi. sargeblobaa 
aRnagobis uflebis Sinaarsi.  
       germanuli kanonmdeblobis Tanaxmad, mSeneblobis 
memkvidreobiTi ufleba iseve, rogorc miwis nakveTi, SeiZleba 
daitvirTos ipoTekiT, miwisa da rentis valiT, sanivTo tvirTiT, 
magram mxolod mSeneblobis memkvidreobiTi uflebis farglebSi. 
germaniis kanoniT mSeneblobis memkvidreobiTi uflebis Sesaxeb me-5 
paragrafiT, zemoT CamoTvlili sanivTo tvirTi SesaZlebelia 
warmoiSvas mxolod mesakuTris TanxmobiTa da misi saadgilmamulo 
wignSi aRniSvniT. mesakuTris Tanxmobaa aseve saWiro registrirebul 
uflebebSi cvlilebebis ganxorcielebisaTvis. me-6 paragrafis 
Sesabamisad ki, Tuki xelSekrulebiT aris aseTi SesaZlebloba 
miniWebuli uflebamosili pirisaTvis, is aseve saWiroebs miwis 
mesakuTris Tanxmobas.  
 avstriis kanoniT mSeneblobis memkvidreobiTi uflebis Sesaxeb, 
me-7 paragrafis Tanaxmad SesaZlebelia mSeneblobis memkvidreobiTi 
uflebis datvirTva mxolod giravnobiT da ganixilavs mSeneblebis 
uflebas, rogorc uzrunvelsayof uflebas, `Tuki sakredito tvirTi 
ar aRemateba mSeneblobis uflebis Rirebulebis naxevars da 
davalianeba iqneba dafaruli mSeneblobis uflebis Sewyvetamde 5 
wliT adre”.  

avstriis kanonmdeblobiT gaTvaliswinebuli wesis msgavsad, 
saqarTvelos sk-is 240-e muxlis me-2 nawilis Tanaxmad, Tu aRnagobis 
ufleba misi vadis gasvlis droisaTvis jer kidev datvirTulia 
ipoTekiT, ipoTekars aqvs anazRaurebis moTxovnaze giravnobis 
ufleba.78 kanonmdeblis mier uflebis giravnobis datvirTviT 
xazgasmulia, rom meaRnage aris ara uZravi qonebis, aramed uflebis 
mesakuTre. ufleba, rogorc aramaterialuri qonebrivi sikeTe ki, 
giravnobis uflebiT datvirTvas eqvemdebareba.  
     sajaro reestris Sesaxeb kanoniT daSvebuli es SesaZlebloba, 
rom aRnagobis ufleba daitvirTos ipoTekiT mxolod erTi 
winadadebiT, Semofargluli fiqciaa, romelsac uZravi qonebis 
mesakuTris dacvis araviTari wesi ar mosdevs, iseve, rogorc ar aris 

                                                 
78

 germanul iuridiul doqtrinaSi ufleba SesaZlebelia iyos Semdegi sanivTo 
uflebebis obieqti: uzufruqtisa (gsk-is 1068 paragrafi) da giravnobis (gsk-is 1273 
paragrafi). Шапп Ян, Система Германского Гражданского право, учебник, М. Международные 

отношения “ 2006, 108. 
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daculi kreditori, romlis piradi movale ar aris uZravi qonebis 
mesakuTre. im qveynebSi ki, saidanac amgvari instituti iqna 
gadmoRebuli, mTeli rigi specialuri wesebia gaTvaliswinebuli, 
mxareTa Soris samarTlebrivi urTierTobis stabilurobis 
uzrunvelsayofad.  

germaniaSi kanonmdeblis mier daSvebulia fiqcia, romlis 
Tanaxmad, ufleba moeqca UuZravi nivTis maregulirebeli normebis 
gavlenis qveS.  iuridiul doqtrinaSi miaCniaT, rom uflebis, 
aRnagobis obieqtis saxiT ganxilva gamowveulia ara sakanonmdeblo 
SecdomiT, aramed kanonmdeblis mier daSvebuli SesaZleblobiT, 
uZravi nivTebis samarTlebrivi reJimi gavrceldes uflebebzec. 79 

germanul kanonmdeblobaSi gansakuTrebuli YyuradReba EeTmoba 
e.w. `meurvis ipoTekas“.80  raSi mdgomareobs aseTi saxis ipoTekis 
dadgenis mizani? mSeneblobis memkvidreobiTi ufleba, ise SeiZleba 
daitvirTos, rom meurve piri, gascems fulad saxrebs mSeeneblobis 
memkvidreobiTi uflebis mqone pirze am uflebis ganmavlobaSi 
arsebuli valdebulebebis Sesasruleblad. Tavisi SinaarsiT am saxis 
ipoTekas kanonmdebeli gansazRvravs, rogorc `saamortizacio 
ipoTekas”,81 anu ipoTeka, romelic gaicema mSeneblobis 
memkvidreobiTi uflebis uzrunvelyofiT, sakredito resursis 
uzrunvelsayofad.82 am saxis ipoTekis gacemisas, ganisazRvreba 
konkretuli Tanxa, romelic, erTi mxriv, uzrunvelyofilia 
mSeneblobis memkvidreobiTi uflebis RirebulebiT da romelic ar 
SeiZleba iyos am Rirebulebis naxevarze meti.83 mSeneblobis 
memkvidreobiTi uflebiT uzrunvelyofili kreditis dafarva iwyeba 
kreditis gacemidan oTxi kalendaruli wlis Semdeg da  wydeba aTi 
wliT adre mSeneblobis memkvidreobiTi uflebis dasrulebamde.84  

kvlevis Sedegad SeiZleba iTqvas, rom SedarebiTi meTodis 
gamoyenebis safuZvelze uamravi msgavsebaa qarTul da germanul 
kanonmdeblobaSi aRnagobis institutTan dakavSirebiT. aqve unda 
aRiniSnos, rom germanul kanonmdeblobaSi mravali specialuri wesi 
arsebobs, romlis asaxva qarTul kanonmdeblobaSi met sicxades 
Sematebda da praqtikaSi ufro moqnil institutad aqcevda aRnagobis 
uflebas. Dgermanuli kanonmdebloba Tu uSvebs uflebis ipoTekiT 
datvirTvis SesaZleblobas, iqve adgens im specialur wesebs, romlis 
safuZvelze aRnagobis uflebis Sewyvetis etapze safrTxe ar eqmneba 
mesakuTris interesebs. 

 kerZo samarTalSi TiToeul uflebas aqvs Tavisi Sinaarsi da 
maregulirebeli wesi. am wesidan gadaxvevas Sedegad mohyveba 
                                                 
79

 ix. Л. Василевская, dasax. naSromi, 413. 
80`Mundelhypothek.” _ meurve pirebad, rogorc wesi gvevlinebian safinanso-sabanko 
dawesebulebebi. 
81

 “ eine Tilgingshypothek” 
82

 ix. germaniis kmmu-isSesaxeb me-18 paragrafi. 
83

 ix. germaniis kmmu-is Sesaxeb me-19 paragrafi. 
84

 ix. germaniis kmmu-is Sesaxeb me-20 paragrafi. 
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araswori praqtikis Camoyalibeba. aRnagobis ufleba, rogorc 
sargeblobis Sinaarsis matarebeli ufleba, SeiZleba moicavdes 
garkveul gamonakliss, Tumca amis Taobaze saxelSekrulebo 
SeTanxmebis ZaliT unda SeTanxmdnen mxareebi. aRnagobis uflebis 
Sewyvetisas ar unda dairRves miwis mesakuTris uflebebi, mas kanonis 
ZaliT ar unda gadaeces imgvarad datvirTuli qoneba, romelic 
safrTxes Seuqmnis mis sakuTrebis uflebas.  aRnagobis uflebis 
ipoTekiT datvirTvis SesaZleblobiT kanonmdebeli miwis mesakuTres  
aqcevs im urTierTobis Tanamonawiled, romlis Taobaze ar arsebobs 
mesakuTris Tanxmoba. praqtikaSi mxareebma detalurad unda  
gamijnon Senobis samarTlebrivi bedi uflebis arsebobis 
ganmavlobaSi da uflebis Sewyvetis Semdeg. samoqalaqo kodeqsSi 
arsebuli norma,85 rom Senoba-nageboba aris uflebis arsebiTi 
Semadgeneli nawili, ar unda iqnes gagebuli Senobaze sakuTrebis 
uflebis fiqciad. Senoba-nageboba, romelic aris miwis nakveTis 
arsebiTi Semadgeneli nawili, misi iuridiuli bedis gadawyveta ar 
unda moxdes mesakuTris nebis gareSe. 
 
 

2.3 ipoTekis uflebis xandazmuloba 

 
samoqalaqo kodeqsiT gaTvaliswinebul xandazmulobis 

instituts gansazRvruli mizani aqvs: is adgens moTxovnis uflebis 
dacvis vadas, rodesac saxezea uflebis darRvevis an kanonieri 
interesis Selaxvis faqti. materialuri normebiT gaTvaliswinebuli  
xandazmulobis vadiT ganisazRvreba kerZo- samarTlebrivi 
urTierTobis subieqtis mier uflebis dacvisa da moTxovnis 
Sesrulebis vadebi. sasamarTlosTvis mimarTvis periodi, romelic 
materialur-samarTlebrivi vadaa, Tavisi SinaarsiT gansxvavdeba 
saproceso xandazmulobis vadebisagan.86 

xandazmulobis institutis arseboba damokidebulia 
moTxovnaze, romlis Sinaarsi ssk-is 128-e muxlis pirveli nawilis 
Tanaxmad, sxva pirisagan raime moqmedebis Sesrulebis an 
moqmedebisagan Tavis Sekavebis moTxovnis uflebaze vrceldeba. 
kreditors xandazmulobis vadis ganmavlobaSi aqvs rogorc 
damoukideblad, aseve sasamarTlos meSveobiT moTxovnis ufleba.   

saqarTvelos samoqalaqo kodeqsi moTxovnis uzrunvelyofis 
saSualebebTan dakavSirebiT ar adgens specialur xandazmulobis 
vadas. marTalia, ssk-is 143-e muxlis saTaurSi vkiTxulobT: 
“xandazmulobis vada sanivTo moTxovnaTa mimarT”, Tumca normis 

                                                 
85

 ix. ssk-is 171-e muxli.  
86 saxelSekrulebo valdebulebis Sesrulebis vadebze ix. zarandia T., 
saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, gamomc. `jisiai”, 
Tb., 2005, 28 da Semdgomni.  
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Sinaarsi exeba sanivTo xandazmulobis vadis gavrcelebis wess 
uflebamonacvle piris moTxovnis mimarT. ssk-i, Tu ramdenia sanivTo 
uflebaTa xandazmulobis vada pirdapir ar aris gansazRvruli. 

ipoTekiT uzrunvelyofili sabanko kreditis dros saxezea ori 
damoukidebeli garigebis sesxisa da ipoTekis  samarTlebriv kavSiri. 
sesxis xelSekrulebaze ssk-is 129-e muxlis Tanaxmad,  vrceldeba 
saxelSekrulebo moTxovnebis xandazmulobis vada, romelic  
Seadgens sam wels. rac Seexeba uZrav nivTebTan dakavSirebuli 
saxelSekrulebo moTxovnebis, maTTvis dadgenilia eqvs wliani 
xandazmulobis vada. miuxedavad im faqtisa, rom kanoni specialurad 
ar adgens ipoTekidan warmoSobili moTxovnis dacvis xandazmulobis 
vadas ssk-is 129-e muxlis Tanaxmad masze vrceldeba 6 wliani 
xandazmulobis vada. aqedan gamomdinare, miuxedavad praqtikaSi 
sakredito xelSekrulebisa da ipoTekis xelSekrulebis erTianobisa 
maTze vrceldeba gansxvavebuli xandazmulobis vadebi.87 

ipoTekiT, uzrunvelyofili kreditis dros kreditors 
warmoeSoba ori “ZiriTadi” moTxovnis ufleba: pirveli, kreditis 
safuZvelze gadacemuli Tanxisa da daricxuli sargeblis moTxovnis 
ufleba (ZiriTadi valdebulebidan warmoSobili  Sesrulebis 
moTxovnis ufleba). 88 meore, ZiriTadi moTxovnis Seusruleblobis 
SemTxvevaSi, ipoTekis sagnis realizaciis moTxovnis ufleba.  

ssk-is 145-e muxlis Tanaxmad, mTavari moTxovnis xandazmulobis 
vadis gasvlasTan erTad xandazmulobis vada gasulad iTvleba 
damatebiTi moTxovnebisTvisac, maSinac ki, roca am moTxovnaTa 
xandazmulobis vada jer ar gasula.  normis Sinaarsidan 
gamomdinare, Cndeba kiTxva: aris Tu ara ipoTekidan warmoSobili 
moTxonis ufleba damatebiTi moTxovna.   

                                                 
87 sanivTo da valdebulebiT xelSekrulebebTan dakavSirebuli xandazmulobis 
vadebi sasamarTlo praqtikaSi araerTgvarovani ganxilvis sagania: mopasuxis 
warmomadgenelma saqalaqo sasamarTlos mimarTa SesagebeliT da ganmarta, rom 
mxareebs Soris gaformda sakredito xelSekruleba 2001 wlis 21 Tebervals, 
xelSekrulebis vadad ganisazRvra 12 Tve, anu 2002 wlis 21 TebervlisaTvis Tu ar 
iqneboda Tanxa dafaruli, am dRidan warmoeSoboda kreditors moTxovnis ufleba, 
e.i. mopasuxis azriT, moTxovnis  xandazmulobis vada sruldeboda 2005 wlis 21 
Tebervals da maSin, roca bankma moTxovnis ufleba dauTmo mesame pirs, 
xandazmulobis vada gasuli iyo, xolo is garemoeba, rom am kreditis 
uzrunvelsayofadac ipoTekiT iqna  datvirTuli piris, qoneba xandazmulobis  
vadas eqvswlian formatSi ver gadaiyvans, radgan ZiriTadi xelSekruleba, romlis 
uzrunvelsayofad aris is dadebuli, xandazmulobis samwlian vadas eqvemdebareba. 
ix.saqarTvelos uzenaesi sasamarTlos 2007 wlis 3 oqtombris gadawyvetileba saqme 
# as-555-896-0. 
88

 ipoTekisa da sabanko sesxis moTxovnebTan dakavSirebiT ix. hain biolingi, peter 
lutringhausi, saqarTvelos samoqalaqo kodeqsis calkeul moTxovnis safuZvlebis 
sistemuri analizi, bremeni-Tbilisi, 2004-2009, 111-112; 128-129. 
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 damatebiT moTxovnebad unda CaiTvalos iuridiul doqtrinaSi 
arsebuli e.w. `meoradi moTxovnis uflebebi” da ara moTxovnis 
uzrunvelyofis saSualebebidan warmoSobili moTxovnebi.89  

ipoTekidan warmoSobili moTxovna ver CaiTvleba ssk-iT 
gaTvaliswinebuli damatebiT moTxovnad, vinaidan kreditori, 
ipoTekiT datvirTuli sagnis realizaciis SemTxvevaSi kargavs 
ZiriTadi valdebulebis Sesrulebis moTxovnis uflebas. 
valdebulebis darRvevis safuZvliT kreditoris ZiriTadi moTxovna 
xdeba uzrunvelyofis saganis realizacia da moTxovnis 
dakmayofileba. am safuZvliT xdeba ZiriTadi moTxovnis Canacvleba 
sakredito ipoTekis sagnis realizaciis moTxovnis uflebiT. 
 samoqalaqo kodeqsi moTxovnis warmoSobis alternatiul 
safuZvlebs iTvaliswinebs: ssk-is 130-e muxlis Tanaxmad, 
xandazmuloba iwyeba moTxovnis warmoSobis momentidan. moTxovnis 
warmoSobis momentad CaiTvleba dro, roca pirma Seityo an unda 
Seetyo uflebis darRvevis Sesaxeb, an Tu moTxovnis warmoSoba 
damokidebulia kreditoris moqmedebaze, xandazmuloba iwyeba im 
droidan, roca kreditors SeeZlo ganexorcielebina es moqmedeba. 
(sk-is 131-e muxli).   
   miuxedavad sakanonmdeblo reglamentaciisa, YpraqtikaSi 
problematur sakiTxad rCeba xandazmulobis vadis aTvlis dro.  

ipoTekiT uzrunvelyofili, sabanko kreditis SemTxvevaSi 
arsebobs varaudi imisa, rom sakredito xelSekrulebiT 
gaTvaliswinebuli vadis gasvlisTanave, Seusruleblobis 
SemTxvevaSi,  kreditors warmoeSoba  moTxovnis ufleba. 

saxelSekrulebo urTierTobis mxareebs ssk-is 146-e muxlis 
Tanaxmad, ekrZalebaT xandazmulobis vadebisa da maTi gamoTvlis 
wesis Secvla, Tumca es faqti ar arTmevs maT uflebas zustad 
daadginon moTxovnis warmoSobis momenti ipoTekiT uzrunvelyofili 
sesxis Ddros. 

ssk-is 311-e muxlis Tanaxmad, ufleba sajaro reestrSi 
registraciisTanave warmoiSoba. es wesi vrceldeba ipoTekis 
uflebazec.  kanonmdebeli imperatiulad gansazRvravs uflebis 
ZalaSi Sesvlis moments, Tumca arafers ambobs imaze, ra vadiT aris 
SesaZlebeli arsebobdes registrirebuli ipoTeka? xandazmulobis 
vadis gasvla unda miviCnioT Tu ara sajaro reestrSi ipoTekis 
gauqmebis kanonismier safuZvlad? 

praqtikaSi xSiria SemTxvevebi, rodesac ipoTekiT 
uzrunvelyofili sesxis xelSekrulebis dasrulebidan xdeba 
xandazmulobis vadis aTvla, ris safuZvelzec dainteresebuli piri 
iTxovs registrirebuli ipoTekis uflebis gauqmebas.  am SemTxvevaSi 
aqvs Tu ara maregistrirebel organos ufleba gaauqmos ipoTekis 
Canaweri. es problema ZiriTadad warmoeSobaT mesame pirebs, 

                                                 
89

 meorad moTxovnis uflebebTan dakavSirebiT ix. CaCava s., moTxovnebisa da 
moTxovnis safuZvlebis konkurencia, `eSsi” Tb., 2011, 63 da Semdgomni. 
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romlebic ZiriTad valdebulebaSi ar arian movaleebi da maT 
samarTlebriv interess warmoadgens gaaTavisuflon qoneba 
samarTlebrivi tvirTisgan, romelic ZiriTadi xelSekrulebis 
mxareebs sadavod ar gauxdiaT. 90  

kiTxvaze, aqvs Tu ara maregistrirebel organos xandazmulobis 
vadis gasvliT gaauqmos registrirebuli ufleba, pasuxi uaryofiTia. 
maregistrirebeli organos funqciaa aRricxos ufleba qonebaze. mis 
kompetencias ar ganekuTvneba, daadginos moTxovnis warmoSobis 
momenti, aiTvalos xandazmulobis vada da vadis gasvlis SemTxvevaSi 
gaauqmos registrirebuli ufleba. amave dros, maregistrirebeli 
organo araa uflebamosili gamoiTvalos xandzmulobis vadis 
SeCerebisa da Sewyvetis vadebi.91 am SemTxvevaSi kanonmdebeli 
arafers ambobs, rom xandazmulobis vada aseve gulisxmobs ipoTekis 
uflebis gauqmebas.  

xandazmulobis vadis denis dawyeba ki ukavSirdeba sabanko 
kreditis xelSekrulebiT nakisri valdebulebebis darRvevas. am 
SemTxvevaSi, moTxovnis warmoSobis momentis gansazRvra da mis 
safuZvelze xandazmulobis vadis aTvla TiToeul konkretul 
SemTxvevaSi unda ganisazRvros. kiTxva, kreditors xelSekrulebiT 
SeTanxmebuli vadis gasvlisTanave warmoeSoba Tu ara moTxovnis 
ufleba, Sefasebis sagania. moTxovnis warmoSobis sakiTxi ganxilul 
unda iqnes TiToeul konkretul SemTxvevaSi. 

saqarTvelos kanonmdebloba ar icnobs ipoTekis uflebis 
`xelaxal registracias”. maregistrirebel organos Tavad ar gaaCnia 
ufleba `gawmindos” qoneba im uflebebisa da valdebulebebisagan, 
romelsac xelSekrulebiT vada gauvida. uflebis gauqmebas 
safuZvlad unda daedos mxareTa erToblivi moTxovna an sasamarTlo 
gadawyvetileba. es wesi ZiriTadad axasiaTebs im qveynis 
saregistracio praqtikas, romelTac ipoTekis uflebis dadgena da 
arseboba kanoniT dadgenili vadiT aqvT gansazRvruli. saqarTvelos 
kanonmdeblobiT ipoTekis uflebis arseboba vadiT ar aris 
SezRuduli da mxareebs SeuZliaT Tavisuflad gansazRvron ipoTekis 
vada. 92 
 ipoTekiT uzrunvelyofili sesxi emsaxureba erTian 
samarTlebriv mizans da Sesabamisad gaTvaliswinebul unda iqnes 
erTiani xandazmulobis vada. praqtikulad gamodis, rom ZiriTadi 
moTxovnis xandazmulobis vada ufro naklebia vidre 
uzrunvelyofis, Sesabamisad uzrunvelyofis sagnis mesakuTre, 
romelic ar aris ZiriTadi valdebulebaSi piradi movale, ver ityvis 
                                                 
90

 mesame pirTa mier valdebulebis sakiTxze ix. ZlieriSvili z., valdebulebis 
Sesruleba mesame piris mier, gamomcemloba `meridiani”, Tb., 2005. 
91 xandazmulobis SeCerebis safuZvlebis Sesaxeb ixileT ssk-is 132.-133-e muxlebi. 
92 ipoTekis uflebis `xelaxali registracia” (pereregistracia) savaldebuloa 
rumineTis kanonmdeblobiT, sadac ipoTekis registraciidan 15 wlis gasvlis 
Semdeg saWiroa uflebis vadis gagrZeleba. bulgareTSi “pereregistracia” ki 
saWiroa ipoTekis 10 wlis vadis gasvlis Semdeg. www.ebrd.com 
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uars kreditoris dakmayofielbaze sesxis sam wliani xandazmulobis 
vadis gasvlis SemTxvevaSi vinaidan mis mimarT moqmedebs  6 wliani 
xandazmulobis vada, vinaidan mas uZravi nivTi akavSirebs 
xelSekrulebasTan. Tu magaliTad kreditoris moTxovna zalas 
kargavs sam wliani xandazmulobis vadis gasvlis Semdeg, Zalas 
inarCunebs sanivTo uflebaTa xandazuloba da am SemTxvevaSi piradi 
movale upirates samarTlebriv mdgomareobaSia nivTis mesakuTresTan 
SedarebiT.  
 

III. ipoTekis saxeebi 
 

3.1 ipoTekis saxeebi saqarTvelos samoqalaqo kodeqsSi 

 
ipoTekis ufleba erTi samarTlebrivi konstruqciis 

safuZvelze SesaZlebelia mravali formiT Segxvdes kanonmdeblobasa 
Tu praqtikaSi. ipoTekis formaTa simravle da maTi damoukidebeli 
regulirebis wesi mravali samarTlebrivi problemis winapirobaa.  

saqarTvelos kanonmdeblobis safuZvelze ipoTekis 
klasifikacia SesaZlebelia ganxorcieldes sajaro da kerZo 
samarTlis  kanonismieri da saxelSekrulebo ipoTekis saxiT. ipoTeka 
Tavisi SinaarsiT kanonismieri institutia rogorc kerZo samarTlis, 
aseve sajaro-samarTlebrivi TvalsazrisiT. samarTlis orive dargSi 
misi maregulirebeli normebi mkacrad imperatiul xasiaTs atarebs. 
klasifikacias safuZvlad udevs uflebis warmoSobis safuZveli: es 
iqneba kerZo pirTa SeTanxmeba Tu sajaro- samarTlebrivi aqti. 
miuxedavad ipoTekis saxeebis mravalferovnebisa, maT aerTianebs 
registraciis faqti, vinaidan saqarTvelos kanonmdeblobiT 
registraciazea damokidebuli ipoTekis uflebis warmoSoba.  

kanonismieri ipoTeka gvxvdeba, rogorc kerZosamarTlebrivi, 
aseve sajaro-samarTlebrivi SinaarsiT. kerZosamarTlebrivi xasiaTis 
kanonismieri ipoTekis saxed unda miviCnioT ssk-is 635-e muxliT 
gaTvaliswinebuli SemTxveva, Tu xelSekrulebis sagania nageboba an 
am nagebobis calkeuli nawilebi, maSin menardes SeuZlia 
xelSekrulebidan warmoSobili moTxovnebis dasakmayofileblad 
moiTxovos ipoTekis dadgena samSeneblo miwis nakveTze. 

samoqalaqo kodeqsSi kanonismir ipoTekasTan gvaqvs saqme 945-e 
muxlis me-2 nawiliT gaTvaliswinebul SemTxvevaSi, rodesac sarCeni 
marCenals gadascems uZrav qonebas, maSin moTxovnis 
uzrunvelsayofad mas aqvs ipoTekis ufleba am qonebaze.93 

                                                 
93 memkvidreebs Soris wilis kompensaciis uzrunvelyofis sakiTxze ix. lado 
Wanturia, sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, gamomcemloba, 
`samarTali”, Tb., 1999, 54-55. 
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 saqarTvelos sk-is 56-e muxlis 1-li nawili, marTalia, adgens 
garigebis baTilobis safuZvlebs, magram xSirad sasamarTlo 
praqtikaSi igi safuZvlad edeba  iZulebiTi ipoTekis dadgenas. 
romelic moCvenebiTi garigebis SemTxvevaSi faqtobrivad arsebuli 
samarTlebrivi urTierTobebis safuZvelze gulisxmobs davis 
gadawyvetas, rac avaldebulebs sasamarTlos, miuxedavad im faqtisa, 
aris Tu ara es sakiTxi gaTvaliswinebuli sasarCelo moTxovnaSi, 
daadginos iZulebiTi ipoTeka. magaliTad, ipoTekiT uzrunvelyofili 
sesxis nacvlad, rodesac ideba nasyidoba-gamosyidvis uflebiT. Tu 
dadga sasamarTlos winaSe am safuZvliT, garigebis baTilad cnobis 
sakiTxi, sasamarTlos gadawyvetileba am saqmeze miiCneva uflebis 
damdgen dokumentad, romlis safuZvelzedac movalis qonebaze 
daregistrirdeba ipoTekis ufleba.  
 iZulebiTi ipoTeka ar aris ipoTekis damoukidebeli saxe. masze 
miTiTebiT sasamarTlosadmi mimarTva xdeba kanoniT 
gaTvaliswinebul SemTxvevbSi, rodesac mxareebs saxelSekrulebo 
urTierTobis dasawyisSi ar miuRweviaT SeTanxmebas ipoTekis 
uflebis dadgenis Sesaxeb.94 iZulebiTi ipoTeka _ es aris Sesrulebis 
alternatiuli saSualeba, rodesac moTxovnis miqceva xdeba 
saxelSekrulebo urTierTobaSi movale mxaris sakuTrebaSi ricxul 
qonebaze.95 

kanonismieri ipoTekis sajaro-samaraTlebrivi SinaarsiT unda 
ganvixiloT sagadasaxdo giravnoba/ipoTeka. am saxis uzrunvelyofis 
Tavisebureba is aris, rom sagadasaxadi-samarTlebrivi miznebisaTvis 
ar xdeba giravnobisa da ipoTekis cal-calke ganxilva. 
uzrunvelyofis es forma gamoiyeneba erTiani uzrunvelyofis saxiT, 
saxelmwifos winaSe arsebuli vadamosuli sagadasaxado 
valdebulebis Sesrulebis uzrunvelsayofad.  

saqarTvelos samoqalaqo kodeqsi adgens ipoTekis Semdeg 
saxeebs: saerTo ipoTeka,96 mesakuTris ipoTeka.97 germaniis samoqalaqo 
kodeqsis msgavsad, ssk-Si arsebobda e.w. didi Tanxis _ sagarantio 

                                                 
94 Sead. kobaxiZe a., samoqalaqo saproceso samarTali, gamomc. `saqarTvelos macne”, 
Tb., 2003, 445. 
95 sasamarTlos wesiT iZulebiTi ipoTekis dadgenis Sesaxeb ix: saqarTvelos 
uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis, 2009 
wlis 10 dekembris gadawyvetileba. saqme #as-1005-1280-09; 2009 wlis 29 ianvris 
gadawyvetileba, saqme #as-1010-1207-08; 2009 wlis 26 Tebervlis gadawyvetileba, saqme 
#as-1101-1257-08.                                
96

 ssk-is 287-e muxli, saerTo ipoTeka:  Tu moTxovna uzrunvelyofilia ramdenime 
uZrav nivTze arsebuli ipoTekiT (saerTo ipoTeka), saerTo moTxovnis 
dasakmayofileblad gamoiyeneba yoveli nivTi. kreditors SeuZlia, survilisamebr, 
moTxovna nebismieri nivTiT daikmayofilos, Tu mxareebi sxva rameze ar 
SeTanxmebulan. 
97 ssk-is 288-e muxli, mesakuTris ipoTeka: Tu moTxovna, romlis 
uzrunvelsayofadac arsebobs ipoTeka, ar warmoSobila,  igi qarwyldeba an 
gadadis uZravi nivTis mesakuTreze, maSin ipoTekac gadadis am ukanasknelze 
(mesakuTris ipoTeka). 
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ipoTeka, romelic sakanonmdeblo cvlilebebis safuZvelze 
amoRebulia samoqalaqo kodeqsidan.98 

3.1.1 saerTo ipoTeka  

 
 saqarTvelos sk-is 287-e muxlis99 Tanaxmad, saxelSekrulebo 
urTierTobis monawileni ar arian SezRudulni uzrunvelyon 
kreditoris moTxovna movalis sakuTrebaSi arsebuli ramdenime 
uZravi nivTiT. mxareebs SesaZlebloba aqvT saxelSekrulebo 
SeTanxmebaSi gaiTvaliswinon saerTo ipoTeka, Tumca, amgvar 
SeTanxmebas saregistracio miznebisaTvis arsebiTi mniSvneloba ar 
gaaCnia. im wesidan gamomdinare, rom saregistracio ganacxadis 
safuZvelze, erT uZrav nivTze registrirdeba erTi ufleba, gavlenas 
axdens saerTo ipoTekis registraciis wesze. SesaZlebelia, 
registracias safuZvlad daedos SeTanxmeba, romelSic mxareebma 
gaiTvaliswines saerTo ipoTeka, Tumca TiToeuli uzrunvelyofis 
saganze ipoTekis ufleba warmoiSoba damoukideblad, amonawerSi 
saerTo ipoTekis saxeze miTiTebis gareSe.  

xelSekrulebiT gaTvaliswinebuli ramdenime qonebidan mxolod 
erT uZrav nivTze uflebis warmoSoba avtomaturad ar gulisxmobs 
yvela danarCen maTganze ipoTekis uflebis gavrcelebas. saerTo 
ipoTekis maregulirebeli norma adgens ufro metad moTxovnis 
ramdenime uZravi qonebiT uzrunvelyofis SesaZleblobas, vidre 
damoukidebeli saxis ipoTekis arsebobas adasturebs. 
 

3.1.2 mesakuTris ipoTeka  

 
saqarTvelos sk-is 288-e muxli 100 awesrigebs mesakuTris ipoTekis 

maregulirebel wess. normiT gaTvaliswinebuli faqtobrivi 
garemoebebi, romlebic safuZvalia erTi piris xelSi rogorc 
sakuTrebis, aseve ipoTekis uflebis konsolidaciis, SesaZlebelia 
ganvixiloT, rogorc ipoTekis uflebis gauqmebis kanonismieri 
safuZveli da ara rogorc damoukidebeli saxis ipoTeka.101 
mesakuTris ipoTekis warmoSobis safuZvelebi  saregistracio 
praqtikaSi safuZvlad edeba ipoTekis uflebis Sewyvetas: 

                                                 
98qarTul kerZo samarTalSi sagarantio da didi (maqsimaluri) Tanxis ipoTekaze 
ix. Wanturia l., sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, gamomc. 
`samarTali”, Tb., 1999, 66-69; aseve, saqarTvelos samoqalaqo kodeqsis komentari, 
wigni meore, gamomc. `samarTali” Tb., 1999, 264-267. 
99 Seadare gsk-is 1172-e paragrafs. 
100

 Seadare gsk-is 1163-e paragrafs. 
101 Wanturia l., sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, gamomc. 
`samarTali”, Tb. 1999, 63-64. 
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 ssk-is 288-e muxliT mesakuTris ipoTeka saxezea Tu moTxovna, 
romlis uzrunvelsayofadac arsebobs ipoTeka, ar 
warmoSobila. magaliTad, normiT gaTvalisiwnebul am saxis 
SemTxvevasTan gvaqvs saqme, Tu sajaro reestrSi ipoTekis 
uflebis warmoSobis Semdeg movale mxares ar miuRia kreditiT 
gamoyofili Tanxa.  sesxis miuReblobis  safuZvelze movale 
calmxrivad ver mimarTavs maregistrirebel organos ipoTekas 
Sewyvetis moTxovniT. registrirebuli ipoTeka am SemTxvevaSi 
gauqmdeba kreditoris calmxrivi mimarTvis (werilis)  
safuZvelze sajaro reestris mimarT, rom sesxi ar gacemula 
da banks ar gaaCnia moTxovna movalis mimarT an maTi 
erToblivi mimarTviT, ZiriTadi moTxovnis Seusruleblobis 
faqtis dasadastureblad. mxareTa SeuTanxmeblobis SemTxvevaSi 
ipoTeka gauqmdeba sasamarTlo gadawyvetilebis safuZvelze. 

 ssk-is 288-e muxlSi sityva `gaqarwylda”, savaraudod, ZiriTadi 
valdebulebis baTilobas niSnavs, rac gulisxmobs ipoTekis 
Canaweris gauqmebas moTxovnis damadasturebeli dokumentis 
baTilobis safuZvelze. 

 mesakuTris ipoTeka gvaqvs saxeze, rodesac moTxovna gadaecema 
movales. es is SemTxvevaa, rodesac sxvadasxva samarTlebrivi 
safuZvliT (auqcionze qonebis SeZenis  gziT, valis patiebiT, 
urTierTmoTxovnaTa gaqviTviT, moTxovnis daTmobiT) uZravi 
nivTis mesakuTre da ipoTekari erTi da igive piri xdeba. aseT 
SemTxvevaSi, mesakuTris (ipoTekari) calmxrivi mimarTva 
ipoTekis uflebis gauqmebis safuZvelia 

saqarTvelos sk-iT gaTvaliswinebuli ipoTekis saxeebad 
klasifikacia fiqciis xasiaTs atarebs. ipoTekis saxeebis mecnieruli 
analizi adasturebs ipoTekis erTi universaluri formis Seqmnisa da 
srulyofis upiratesobas. ipoTekis saxeebad dayofa mxolod normiT 
dadgenili klasifikacia da praqtikulad mas samarTlebrivi 
mniSvneloba ar eniWeba. ipoTekis dadgenis etapze gansazRvrulobasa 
da damoukideblobas inarCunebs rogorc qoneba, aseve ufleba. 
uflebis warmoSobis etapze, mxedvelobaSi maqvs uflebis 
registracia, ar xdeba miTiTeba, Tu ra saxis ipoTekis registracia 
ganxorcielda. saregistracio kanonmdebloba da praqtika ar icnobs 
erTi saxis ipoTekis gardaqmnas sxva saxis ipoTekad.  
 
 

3.2 ipoTekis saxeebi germaniis samoqalaqo kodeqsSi 

 
 kontinenturi evropis samarTlis sistemis qveynebs Soris 
germaniis samoqalaqo kodeqsi gamoirCeva uzrunvelyofis formaTa 
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simravliTa da TiToeuli uzrunvelyofis formisTvis dadgenili 
specialuri regulirebis wesiT. 102 
 germaniaSi, iseve rogorc kontinenturi samarTlis sxva 
qveynebis kanonmdeblobebSi, uZrav qonebaze uflebebi iyofa 
dominant103 da nawarmoeb uflebebad. germaniis iuridiul doqtrinaSi 
uZrav qonebaze – in rem SezRuduli sanivTo uflebebi iyofa: 
uzrunvelyofis,104 sargeblobis da uflebrivi tvirTis Sinaarsis 
uflebebad.105 

germaniis samoqalaqo kodeqsi qonebrivi uflebebis 
nairasxeobad ganixilavs uzrunvelyofis uflebebs. uZravi qonebiT 
moTxovnis uzrunvelyofis Semdeg saxeebs iTvaliswinebs: ipoTeka,106 
miwis vali107 da  rentis vali.108  

 germaniis kanonmdeblobiT  zemoT CamoTvlili giravnobis 
ufleba iTvleba, rogorc miwis nakveTze uflebrivi tvirTi, 
romelic eqvemdebareba saadgilmamulo wignSi savaldebulo wesiT 
registracias.   

uZrav nivTebze, rogorc giravnobis obieqtebze, warmoiSoba 
SezRuduli sanivTo uflebebi. germanul kerZo samarTalSi sanivTo 
uflebaTa mniSvnelovan Taviseburebad unda miviCnioT is, rom isini 
gamoxataven ara pirTa urTierTobas, aramed samarTlebriv kavSirs 
pirsa (uflebis mflobelsa)  da nivTs Soris. aqedan gamomdinare 
sanivTo ufleba ganimarteba, rogorc uflebrivi tvirTi uZrav 
qonebaze.109  

germaniis kanonmdeblobiT ipoTekis ZiriTadi saxeebis 
warmoSobas saxelSekrulebo SeTanxmeba udevs safuZvlad, rac ar 
gamoricxavs kanonismieri ipoTekis warmoSobis SesaZleblobas.  
TiToeuli saxis uzrunvelyofis  uflebaSi aqcesorulobis sakiTxi 
sxvadasxva xarisxiT vlindeba.  

ipoTekisa da miwis valis dadgena xdeba uZrav qonebaze 
sakuTrebis uflebis warmoSobisaTvis dadgenili wesiT. iseve, 

                                                 
102

 Introduction to German law, Mathias Reimann, Joachim Zekoll, München, Beck, 2005, 240  da 
Semdgomni. 
103 sakuTreba, rogorc dominanti sanivTo ufleba, romlis farglebSi 
SesaZlebelia nivTis floba, sargebloba da gankargva, mesame pirebisaTvis 
xelSeSlis akrZalva. Athanassios Nikolaos Yiannopoulos, dasax. naSromi, 419. 
104 “Right of Alination” . romis samarTalSi erT nivTze mesakuTris uflebas ewodeboda- 
ius in re propria, yvela danarCeni ufleba, romelic ekuTvnoda nivTze sxva piris: `a jus 
in re aliena”,  Athanassios Nikolaos Yiannopoulos, dasax. naSromi, 419. 
105

 Introduction to German law, ed.by Werner  F. Ebke and Matthew W. Finkin, Kluwer Law Intarnational, 

The Hague-London-Boston,  1996, p. 240; Nigel Foster , Satish Sule, German legal system and laws, 4. ed. 

Oxford, Oxford Univ. Press,  2010, 510-512. 
106

 Hipothek  - ix. gsk-is 1113-1190 paragrafebi. 
107

 Grundshuld  - ix. gsk-is 1191-1198 paragrafebi. 
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rogorc maTi gadacema SesaZlebelia ganxorcieldes saadgilmamulo 
wignis mier gacemuli ipoTekis mowmobis meSveobiT.110 
 germaniis samoqalaqo kodeqsis Tanaxmad, ipoTeka, rogorc 
SezRuduli sanivTo ufleba da kreditoris ufleba, unda gavixiloT 
ori mimarTulebiT: erTi mxriv mocemulia Cveulebrivi (martivi) _  
brunvaunariani ipoTeka.111 kanonmdeblobiT aseTi saxelwodeba 
ganpirobebulia imiT, rom SesaZlebelia pirveli mogiravnidan sxva 
pirisaTvis uflebis gadacema. meore mxriv, arsebobs sagarantio 
ipoTeka.112 

gsk-is 1184-e paragrafis Tanaxmad arsebiTi gansxvaveba 
uzrunvelsayof ipoTekasa da  wignis ipoTekas Soris mdgomareobs 
imaSi, rom kreditors Tavisi moTxovnis dasadastureblad ar 
SeuZlia daeyrdnos Canawers, romelic Setanilia miwis wignSi, 
kreditoris sanivTo ufleba ganisazRvreba valdebulebasTan 
SesabamisobaSi, romelsac is warmoadgens realurad  da ara ise, 
rogorc aris registrirebuli.113 

gsk-is 1186-e paragrafis Tanaxmad, uzrunvelsayofi ipoTeka 
SeiZleba gardaiqmnas martiv ipoTekad an, piriqiT. aseT SemTxvevaSi 
saxezea Cveulebrivi ipoTekis iseTi saxesxvaoba, rogoricaa wignis 
ipoTeka.  

germaniis kanonmdeblobiT gaTvaliswinebuli e.w.  `didi Tanxis 
ipoTeka”114 aseve uzrunveyofiTi xasiaTisaa, miuxedavad imisa, aris Tu 
ara amgvarad registrirebuli saadgilmamulo wignSi. gsk-is 1190-e 
paragrafis me-3 punqtis safuZvelze am saxis ipoTekis dadgeniT 
saadgilmamulo wignSi fiqsirdeba ara konkretuli fuladi Tanxa, 
romelic ganisazRvreba miwis RirebulebiT, aramed zRvruli Tanxa. 
aseTi saxis ipoTeka gamoiyeneba im kreditebis uzrunvelsayofad, 
romlis moculoba ar aris dazustebuli _ winaswar gansazRvruli 
(magaliTad, kontokorentuli krediti). aqedan gamomdinare aseTi 
ipoTeka xSirad iuridiul literaturaSi moixsenieba, rogorc 
sakredito ipoTeka.  

orive saxis ipoTeka mkacrad aqcesorulia da rogorc yvela 
ipoTeka dakavSirebulia uzrunvelsayof moTxovnasTan. gansxvavebiT 
Cveulebrivi ipoTekisagan, sagarantio  ipoTeka ar iTvaliswinebs 
kreditoris moTxovnis uflebis brunvaunarianobas. misi 
warmoSobisTanave gamoricxulia giravnobis furcelis _ ipoTekis 
mowmobis gacema.115 saadgilmamulo wignSi aseTi saxis ipoTekis 
registraciisas, aRiniSneba, rom ipoTeka sagarantioa. 

                                                 
110

  “Hipothekenbrief”  an “Grundshuldbrief.” 
111

   “Verkehrshypotek” 
112

   „Sicherungshypotek” 
113 Wanturia l., sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, 
gamomcemloba: `samarTali”, Tb. 1999, 66-67. 
114

 “Hochstbetragshypotek” 
115

„ Hypotekenbrief” 
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brunvaunariani ipoTeka (Briefhypotek) dgindeba mogiravnisaTvis 
giravnobis mowmobis gacemiT, xolo uzrunvelyofili ipoTeka 
warmoadgens wignis ipoTekas (Buchhypotek), romelic ar iTvaliswinebs 
ipoTekis mowmobis gacemas. zemoT aRniSnul ipoTekis saxeebs 
aregulirebs gsk-is 1116-e paragrafi: orive saxis ipoTeka 
dakavSirebulia erTi modelis _ Cveulebriv ipoTekasTan. 
uzrunvelsayofi ipoTeka, marTalia, ganixileba kanonmdeblis mier 
wignismieri ipoTekis konstruqciiT, miuxedavad amisa, aseTad ar 
iwodeba.  

martivi (brunvaunariani) ipoTeka, rogorc aRiniSna, ori saxisaa: 
wignisa da dokumenturi (sabaraTe), es ukanaskneli ganixileba, 
rogorc Cveulebrivi ipoTekis nairsaxeobad. gsk-is 1117-e paragrafi 
gansazRvravs misi dadgenis wess. 

ipoTekis dadgenis procesi ramdenime etapisagan Sedgeba: 1. 
sanivTo garigebaze SeTanxmeba, romliTac kreditori moipovebs 
ipoTekis uflebas. 2. ipoTekis registracia saadgilmamulo wignSi, 
sabaraTe ipoTekis SemTxvevaSi xdeba damatebiT. 3. ipoTekis mowmobis 
gacema. 

Cveulebrivi (brunvaunariani) ipoTekis warmoSobis meqanizmi 
iTvaliswinebs giravnobis mowmobis gacemas, mocemul SemTxvevaSi 
Cveulebrivi ipoTeka iwodeba, rogorc dokumenturi (sabaraTe) 
ipoTeka. aseve SesaZlebelia ar gaices zemoT aRniSnuli  mowmoba, am 
SemTxvevaSi aseT Cveulebriv ipoTekas ewodeba wignismieri ipoTeka. 
 gsk-is 887-e paragrafi adgens erTi saxis ipoTekis meore saxed 
gardaqmnis process, romelis Tanaxmad, gardaqmna SesaZlebelia 
ganxorcieldes miwis nakveTze arsebuli uflebaSi cvlilebebis 
SetaniT, am SemTxvevaSi moqmedebs 873-e, 874-e, 876-e paragrafebi, 
romlebic iTvaliswineben sanivTo garigebiT ipoTekis CanawerSi 
cvlilebis Setanas da mis registracias saadgilmamulo wignSi. 
 

3.2.1 miwis vali  

 
 

germaniis kanonmdeblobiT, ipoTekasTan erTad didi 
mniSvneloba eniWeba miwis vals, romelic, ipoTekisagan gansxvavebiT, 
ar atarebs aqcesorul xasiaTs. Tumca miwis valis regulireba xdeba 
miTiTebiTi normebiT ipoTekaze. 116 miwis vali misi warmoSobis 
etapze imeorebs wignisa da dokumenturi ipoTekis dadgenis wess: erT 
SemTxvevaSi, gsk-i iTvaliswinebs sanivTo garigebis dadebasa da mis 
registracias saadgilmamulo wignSi,117 meore SemTxvevaSi ki, savalo 
dokumentis gadacemis gziT.118  

                                                 
116

 ix. gsk-is 1192-e paragrafi. 
117

 ix. gsk-is 873-e paragrafi. 
118

 ix. gsk-is 1117-e paragrafi. 
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 miwis vali ganixileba, rogorc uZrav qonebaze abstraqtuli 
tvirTi. miwis valis abstraqtuli samarTlebrivi buneba iZleva 
SesaZleblobas, rom igi gamoyenebul iqnes sxvadasxva saxis 
valdebulebis uzrunvelsayofad, kerZod, komerciuli bankebi 
klientebTan aRweven SeTanxmebas, rom maT sasargeblod dadgenili 
miwis vali uzrunvelyofs ara konkretul kredits, aramed klientis 
samomavlo valdebulebas.  

miwis valis gamoyeneba xdeba gansxvavebuli mizniTac, kerZod, 
valdebulebis dafarvis SemTxvevaSi, rom ar moxdes, momavalSi 
aRebuli sesxis uzrunvelsayofad qonebis xelaxla ipoTekiT 
datvirTva. 

praqtikaSi xSiria SemTxvevebi, rodesac miwis mesakuTreebis 
mier xdeba maT kuTvnil qonebaze miwis valis dadgena da winaswar 
registracia. uZravi qonebis mesakuTris amgvari qmedebis  praqtikuli 
mniSvneloba imaSi mdgomareobs, rom mesakuTrem miiRo 
gadawyvetileba aiRos sesxi, Tumca mas jer kidev ar miuRia 
gadawyvetileba romel bankTan eqneba urTierToba. gsk-is 1196-e 
paragrafis me-2 nawilis safuZvelze mas Seaqvs ganacxadi 
saadgilmamulo wignis  mwarmoebel organoSi, rom miwis vali 
dafiqsirdes mis qonebaze, rogorc ki mesakuTre gaakeTebs arCevans 
romelime bankis sasargeblod, is DdauTmobs kreditor banks miwis 
vals. am safuZvliT miwis valis dadgena SesaZlebelia 
ganxorcieldes ori mimarTulebiT: gsk-is 1117-e paragrafis me-2 
nawiliT, Tu komerciuli banki moipovebs savalo mowmobis miRebis 
uflebas, am SemTxvevaSi miwis vali CaiTvleba warmoSobilad 
xelSekrulebis xelmowerisTanave an gsk-is 1117-e paragrafis me-3 
nawiliT, registraciis gareSe sertifikatis gadacemiT. komerciuli 
bankebisaTvis meore forma ufro misaRebia, radgan amiT isini 
moipoveben upirates uflebas da konkurenciis pirobebSi 
saadgilmamulo wigni ver awvdis mesame pirebs kreditorebis Taobaze 
informacias. 

gsk-is 1195-e paragrafiT, miwi vali ipoTekisagan gansxvavebiT, 
SeiZleba warmoiSvas da gaformdes sawarmdgenlo miwis valis 
mowmobis safuZvelze. misi gadacema xdeba sawarmdgenlo fasiani 
qaRaldebis gadacemisaTvis dadgenili wesiT. gsk-is 1293-e paragrafis 
Tanaxmad, gamoiyeneba moZravi nivTebis giravnobis wesebi, anu 
aucilebelia sanivTo garigeba da fasiani qaRaldis gadacema.  

kreditors, ipoTekisa da miwis valiT uzrunvelyofili 
valdebulebis Seusruleblobis safuZvelze, ufleba aqvs moaxdinos 
dagiravebuli qonebis realizacia,119 moTxovnis prioritetuli 
dakmayofilebis uflebiT. ipoTekasa da miwis vals Soris 
Sinaarsobrivi msgavsebis miuxedavad arsebobs gansxvaveba _ miwis 
valis dadgena uZrav qonebaze ar aris damokidebuli moTxovnis 
arsebobaze, is Tavisi iuridiuli SinaarsiT ar aris aqcesoruli 

                                                 
119

 ix. gsk-is 1147-e paragrafi. 
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ufleba. maSin, rodesac ipoTekis uflebis warmoSoba konkretuli 
moTxovnis gareSe gamoricxulia.  
   

3.2.2 mesakuTris ipoTeka 

 
 germaniis sk-i adgens mesakuTris ipoTekis warmoSobis 
safuZvlebs: 

 moTxovnis Sewyvetis SemTxvevaSi.120 
gsk-is 1163-e paragrafiT, Tu moTxovna wydeba, mesakuTre 

moipovebs ipoTekis uflebas. im SemTxvevaSi, Tu ipoTeka erTi piris 
xelSi gaerTiandeba sakuTrebis uflebasTan, mesakuTres ar 
warmoeSoba moTxovnis ufleba, ipoTeka gardaiqmneba miwis valad. 
amasTan, Tu mesakuTres ekuTvnis moTxovna, misi ufleba ipoTekaze, 
sanam es erToba ZalaSia, ganisazRvreba mesakuTris miTiTebiT.121 

 kreditoris uaryofis SemTxvevaSi. 
gsk-is 1168-e paragrafis me-2 nawilis Tanaxmad kreditoris mier 

ipoTekis uflebaze uaris Tqmis SemTxvevaSi, mas moipovebs mesakuTre 
da Tu mesakuTres gadaecema moTxovna am erTobis safuZvelze, 
qonebaze dgindeba mesakuTris miwis vali.  

 moTxovnis gadasvliT. 
mesakuTris ipoTekis es saxe exeba iseT SemTxvevas, roca 

valdebulebaSi piradi movale da mesakuTre ar aris erTi da igive 
piri. gsk-is 1143-e muxlis Tanaxmad, Tuki mesakuTre ar aris ZiriTad 
valdebulebaSi piradi movale, mis mier kreditoris dakmayofilebis 
SemTxvevaSi moTxovna gadadis masze.  

mesakuTris ipoTekasTan dakavSirebiT saqarTvelosa da 
germaniis samoqalao kodeqsebs Soris gansxvaveba mdgomareobs imaSi, 
rom germanuli kanonmdeblobiT erTmaneTisgan gansxvavdeba ipoTekis 
uflebis Sewyveta da  uari ipoTekis uflebaze. es ukanaskneli ar 
iTvaliswinebs uflebis Sewyvetas, aramed ipoTekis uflebas 
moipovebs miwis mesakuTre. 122 ipoTekaze uaris TqmiT movalis mier 
kreditoris moTxovnis dakmayofileba adasturebs ara ipoTekis 
Sewyvetas, aramed erTi saxis ipoTekis gardaqmnas sxva saxis 
ipoTekiT. 

analogiur wess iTvaliswinebs ssk-is 299-e muxlis pirveli 
nawili, romlis Tanaxmad, Tu mesakuTre ar aris piradi movale da 
kreditori uars ambobs moTxovnaze an ipoTekaze, mesakuTre xdeba 
ipoTekari. uars iuridiuli Zala aqvs maSin, rodesac igi 
registrirebulia sajaro reestrSi. am SemTxvevaSi kanonmdebeli 
pirdapir ar miuTiTebs, rom saqme gvaqs mesakuTris ipoTekasaTan. 
saqarTvelos saregistracio praqtikidan gamomdinare, am SemTxvevaSi, 

                                                 
120

 „Erlochen“ 
121

 ix. gsk-is 1177-e paragrafis 1 nawilis.  
122 ix. gsk-is 1168-e paragrafiT. 
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uqmdeba ipoTekis ufleba da ar xdeba Canaweris ganxorcieleba, rom 
mesakuTrem moipova ipoTekis ufleba.  

ipoTekis uflebis Sewyveta SesaZlebelia rogorc kanoniT, 
aseve xelSekrulebis ZaliT. gsk-iT kreditoris ufleba uZrav 
qonebaze sanivTo xasiaTisaa, aqedan gamomdinare, ipoTekis uflebis 
SewyvetisaTvis ar xdeba valdebulebiT samarTalze miTiTeba, 
kerZod, gsk-is 362-e paragrafis 1-l nawilze. germaniis 
kanonmdeblobiT, ipoTekis regulirebis nawilSi, romlis Tanaxmad 
ipoTeka, rogorc aqcesoruli ufleba, romelic uzrunvelyofs 
ZiriTad valdebulebas, wydeba am valdebulebis SewyvetasTan erTad.  

uzrunvelyofis uflebis Sewyveta, dakavSirebuli uZrav 
qonebasTan, kanonmdeblis mier ganixileba sami ZiriTadi 
mimarTulebiT: 

 ipoTekis Sewyveta SeTanxmebis safuZvelze; 

 ipoTekis Sewyveta miwis Rirebulebis gadaxdis gziT; 

 ipoTekis Sewyveta uZrav qonebaze uflebis gadacemis gziT. 
 

3.3 ipoTeka saerTo samarTlSi 

 
evropuli marTlwesrigis msgavsad, angloamerikuli samarTali 

erTmaneTisagan mijnavs samarTlebriv reJims uZrav nivTebze,123  
moZravi nivTebisagan124 gansxvavebiT. sruli sakuTrebis ufleba125 
SesaZlebelia  warmoiSvas rogorc moZrav nivTze, aseve uZrav nivTze, 
romelic damokidebuli an keTilsindisierebaze, an samarTalze, 
romelic erTdroulad erTsa da imave qonebaze SesaZlebelia 
ekuTvnodes sxvadasxva pirs. 126 
 saerTo samarTlis sistemis qveynebSi ipoTeka ganixileboda 
giravnobis erT-erT saxed: kreditori, romelsac SeeZlo 
mflobelobiT mieRo rogorc sargebeli, aseve nayofi, valdebulebis 
Seusruleblobis SemTxvevaSi ki daekmayofilebina sakuTari 
interesebi giravnobis sagnis realizaciiT. giravnobis am saxes 
ewodeboda `vivium vadium”, anu sacxovreblis giravnoba, romlis 
saSualebiTac valdebulebis Seusruleblobis SemTxvevaSi 
ifareboda vali. meore SemTxvevaSi, mxareebs Soris arsebobda 
mxolod SeTanxmeba, romelsac ewodeboda `moratorium vadium”- 
`mkvdari giravnoba”127. 

                                                 
123

“ real property” 
124

“ personal property” 
125

 “ full ownerschip” 
126

 The law of property,  by Roger A Cunningham, William B. Stoebuck and Dale A. Whitham. 2 nd. ed. Сt. 

Paul, 2000, 1–22;  
127 romanul-germanul samarTalis sistemis kodifikaciebi, dRemde iyeneben ipoTekis 
termins moTxovnis uZravi qonebiT uzrunvelyofis SemTxvevaSi. saerTo samarTlis 
sitemis qveynebSi ki mis sinonimad gvevlineba termini _ mortgage. inglisur 
samarTalSi ipoTekis Sesatyvisi mortgage franguli warmomavlobis sityvaa: mort 
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saerTo samarTalis sistemis qveynebSic ipoTeka sanivTo 
uflebaa. sanivTo samarTali aris dargi, romelic aregulirebs im 
uflebebs, romelic nivTiT sargeblobis dros warmoiSoba. sanivTo 
samarTali samarTlebriv urTierTobebSi monawileebs exmareba, 
pasuxi gascen ori sakiTxs: pirveli, vis aqvs ufleba isargeblos 
qonebiT? da meore, rogor aqvs ufleba isargeblos qonebiT? sanivTo 
samarTali efuZneba mowesrigebul da logikur sistemas, romlis 
mizania gaanawilos nivTiT sargeblobis uflebebi gamWirvaled da 
winaswar dadgenili formiT.128  

ipoTeka ganixileba, rogorc sanivTo `interesi”, romlis 
mizania uzrunvelyos fuladi an sxva saxis valdebuleba.129 
`interess”, romelic uzrunvelyofilia qonebiT ewodeba ipoTeka. mas 
Semdeg, rac gaCnda ipoTeka, romelmac Caanacvla personaluri 
uzrunvelyofis saSualebebi, igi icavs kreditors movalis 
gakotrebis SemTxvevaSi valdebulebis Seusruleblobisagan.  

saerTo samarTlis iuridiul doqtrinaSi ipoTekis instituts 
ganixilaven ara mxolod valdebulebis uzrunvelyofis saSualebas, 
aramed erT-erT gavrcelebul formas sakuTrebis uflebis 
warmoSobis. adamianTa umravlesobam, is fuladi saSualeba, romelic 
uZravi qonebis SesaZenad esaWiroeba praqtikulad SeuZlebelia 
moipovos bankis monawileobisa da uzrunvelyofis intitutis 
gamoyenebis gareSe. 130 

 ipoTekis tipiuri formis mravali saxis variacia gvxvdeba. 
gansxvavebiT kontinenturi evropis samarTlisagan unda aRvniSnoT 
ipoTekis saxeebis simravle. arsebobs specialuri ipoTekis Semdegi 
tipebi: 1. ganvadebiT ipoTeka – sakuTrebis mopovebisaTvis, realuri 
an piradi; 2. ipoTeka absolituri formis damowmebiT; 3. blanketuri 
ipoTeka; 4.  samSeneblo sesxis ipoTeka; 5. sakredito xazis ipoTeka; 6. 
TavdasxmiTi ipoTeka; 7 cvalebadi moculobis ipoTeka; 8. samomavlo, 
progresirebadi ipoTeka 9. diversificirebuli (ranJirebuli) 
gadaxdis ipoTeka; 10. ipoTeka ijara-gamosyidvisaTvis 11. dasasrul, 
Ria ipoTeka; 12. Sesyidvis Tanxis ipoTeka; 13. cvalebadi moculobis 
ipoTeka; 14 ndobaze damyarebuli ipoTeka; 15. mimoqcevadi 
(brunvaunariani) ipoTaka, romelic iTvaliswinebs ipoTekis obieqtis 
gasxvisebas an gamosyidvis uflebas. 131 
                                                                                                                                                     
(dead)-mkvdar  gage ( pledge) - giravnobas niSnavs. Rights in security, Gerrit Pienaar and Anrdrew 

J.M. Steven, in book Mixed legal systems in comparative perspective,  Property and obligations in Scotland 

and South Africa, Author statement   Reinhard Zimmermann, Deniel Visser, Kemmeth Reid, 1. publ,  Oxford 

Univ. Press, 2004, 759.  
128  Duncan Spiers, Property law, Dundee Univ. Press, 2008, 57-74. 
129 E H Burn (Cheshire and Burn's),  J Cartwright, Modern law of real property, 17. ed.. Oxford: Univ.Press, 

2006,  717; Aldrich F. H., A Treatise on the law of mortgages of real property, With a chapter on the 

foreclosure of land contracts with full Michigan citations, 2 ed., Chicago,  Callaghan, 1933,  26-27. 
130  Smith R., Property law  1. publ,. London , Longman,  1996, 528 da Semdgomni. 
131

  Roberto H. Bowmar, Mortgage Liens in New York, the lawyers co-oparative publishing co. 1990, 131-

161. 1. Mortgage on after-acquired property, real and or personal; 2. Mortgage in the form of absolute deed; 

3.Blanket mortagage; 4. Bilding loan mortgage; 5. CrediT line mortagage; 6. Dragnet mortgage; 7 Equitable 
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`daculi interesi”132 aris ufleba qonebaze, romelic ekuTvnis 
pirs, romelsac dacva sWirdeba moTxovnis daukmayofileblobis an 
valdebulebis Seusruleblobis SemTxvevaSi. Tuki moTxovna 
daifareba, an valdebuleba Sesruldeba, `daculi interesi” wydeba.133  

inglisur samarTalSi arsebobs oTxi saxis  ”dacvis interesi”-  
ipoTeka,134 `tvirTi”,135 `mflobelobiTi dacva”136 da dakavebis 
ufleba.

137
 es aris oTxi sakmaod gansxvavebuli kategoria da maT 

                                                                                                                                                     
mortgage; 8 Future advance mortgage; 9 Graduated paymant mortgage; 10 Leasehold mortgage; 11. Open-

end mortgage; 12. Purchase money mortgage. 13. Reverse mortagege; 14. Mortgage in trust; 15. Variable-rate 

mortgage; Wrap- around mortgage; installment land contract; and Sale leaseback. 
132

 “secured interest” 
133

 McCormack, Gerard, Secured credit under English and American law, Gerard McCormack, 1. publ., 

Cambridge ,Cambridge Univ. Press, 2004, 1-69. 
134

 the mortgage - nebismierii qoneba SeiZleba daitvirTos nebismieri qonebrivi 
interesiT _ giravnobiT (ipoTekiT), anu warmoiSvas samarTlebrivi an Tanabari 
interesi, miwaze, saqonelsa da nebismieri saxis aramaterialur qonebriv sikeTeze. 
interesis Sinaarsi gamoixateba uzrunvelyofis saxiT qonebis gadacemaSi -
transferring, im pirobiT, rom valdebulebis Sesrulebis Semdeg qoneba daubrundeba 
mesakuTres. qonebis gadacema xdeba mxolod uzrunvelyofis mizniT, (anu 
kreditors qoneba gadaecema qonebrivi interesis uzrunvelsayofad da ara 
mesakuTris uflebamosilebis ganxorcielebis mizniT). es aris sui generis - qonebrivi 
interesi, romelic gamoixateba gadacemiT uzrunvelyofaSi. am SemTxvevaSi 
mesakuTris `namdvil uflebas” aqvs arsebiTi mniSvneloba. movalem romelmac 
sakuTrebis uflebiT gadasca qoneba kreditors, itovebs, mxolod gamosyidvis 
uflebas. kreditors giravnobis periodSi aqvs mflobelobis ufleba qonebaze: 
mesakuTre am periodSi kargavs mflobelobis uflebas, da Tu mesakuTrem ar 
gamoiyena gamosyidvis ufleba, kreditors SeuZlia moaxdinos qonebis relizacia. 
arc erTi sxva forma giravnobis ar icavs kreditors ise, rogorc es – mortgagis 
formis dros gvxvdeba. poni, romelic moklevadian mcire interess uzrunvelyofs, 
da `tvirTi”, romlis drosac kreditori daucvelia, keTilsindisieri SemZenis 
winaSi, rodesac movale kreditoris Tanxmobis gareSe yidis qonebas. ix. Alison Clarke 

and Paul Kohler, dasax. naSromi, 663-664. Seadare: Samantha J. Hepburn,Principles of property law, 

2. ed. Sydney , Cavendish, 2001, 333-334. 
135

 the charge _ giravnobis es forma yvelaze moqnil uzrunvelyofis formad miiCneva 
saerTo samarTlis sitemaSi. uzrunvelyofis es forma ar iTvaliswinebs 
sakuTrebisa da mflobelobis gadacemas. giravnobis warmoSobis momentidan qoneba 
gankuTvnilia moTxovnis dakmayofilebis mizniT, upiratesad, miuxedavad im faqtisa, 
rom qoneba datvirtulia sxva moTxovnebiT. `Charge”- uzrunvelyofs nebismier 
qonebriv interess, nebismier qonebiT. `Charge” SeiZleba iyos ”fixed” – fiqsirebuli 
specifikur qonebaze da `floating”- mcuravi. romelic warmoiSoba im qonebazec, 
romelic movalis qonebas etapobrivad emateba. Alison Clarke and Paul Kohler, dasax. 
naSromi, 664. 
136

 pledge or pawn – giravnobis am formiT xdeba uzrunvelyofis sagnis  gadacema 
mogiravnis mflobelobaSi, uzrunvelyofis mizniT, sakuTrebis uflebis gadacemis 
gareSe, im pirobiT, rom is ukan iqneba dabrunebuli valdebulebis Sewyvetis 
SemTxvevaSi. giravnobis es saxe iTvalisiwinebs dokumenetebis safuZvelze 
uzrunvelyofas. ZiriTadad gamoiyeneba momxmarebelTa dakreditebis sferoSi. am 
saxis giravnobiT uzrunvelyofili sesxis gaicema mcire odenobiT da mokle 
vadebiT. ix.  Alison Clarke and Paul Kohler, dasax. naSromi, 664. 
137

 lien – dakavebis ufleba uzrunvelyofis specifikur saxes warmoadgens. kreditors 
manamde aqvs `sakuTrebis” ufleba saganze, vidre valdebuleba ar Sesruldeba. 
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gaaCniaT gansxvavebuli Sinaarsi da samarTlebrivi regulirebis wesi. 
kreditoris `interesi” SeasZlebelia uzrunvelyofil iqnes 
uzrunvelyofis oTxi saxidan erT-erTi formiT. 138 

saerTo samarTlSi uzrunvelyofis samarTlis sirTule 
mdgomareobs, mis gansxvavebul midomaSi registrirebul da 
araregistrirebul miwaze uzrunvelyofis saSualebis warmoSobis 
gansxvavebul wesTan dakavSirebiT. 139  

ipoTekis  da `tvirTis”  principuli gansxvaveba  mdgomareobs 
SemdegSi. ipoTekisagan gansxvavebiT, `tvirTis” dros ar xdeba 
uzrunvelyofis sagnis gadacema kreditoris pirdapir 
mflobelobaSi, misgan sargeblis miRebis mizniT.140  

dakaveba samarTlebrivi ipoTekis safuZvelze141  _ es aris 
dadgenili hibridi ori formisa, `ipoTekisa da tvirTis”, romelsac 
orive formisaTvis damaxasiaTebeli niSnebi axasiaTebs. 
registrirebul miwaze samarTlebrivi tvirTi, romelic iuridiuli 
ipoTekis saxes warmoadgens.142  

ipoTeka SesaZlebelia warmoiSvas araregistrirebuli ipoTekis 
saxiT, romlis drosac arsebiT rols asrulebs ipoTekis 
xelSekruleba, romelic safuZvlad edeba kreditoris moTxovnas.143 

saerTo samarTalSi daculi interesis warmoSobis 
saxelSekrulebo formas  ganixilaven, rogorc ori garigebis 
safuZvelze warmoSobil garantias. valdebulebiTi garigeba, 
romelic ideba Tanxis gadacemis an sxva saxis valdebulebis 
Sesrulebis mizniT da meore, romelic garantirebuls xdis dacul 
interess garkveuli qonebiT. meore garigebaSi nivTis mesakuTre 
SeiZleba ar iyos pirveli xelSekrulebis mxare (es is SemTxvevaa, 
roca qoneba itvirTeba sxva piris sasargeblod). 144 
 
 
                                                                                                                                                     
dakaveba arakonsesualuri uzrunvelyofaa, Tumca SesaZlebelia is 
xelSekrulebiTac ganisazRvros. Alison Clarke and Paul Kohler, dasax. naSromi, 665.  
138saerTo samarTalSi uzrulvelyofis formebTan dakavSirebiT ix. Mark P. Thompson . 

Modern land law ,  4. ed. Oxford Univ. Press, 2009, 424-496. 
139dauregistrirebel miwis nakveTze ipoTekis warmoSobis samarTlebrivi 
regulirebis wesTan dakavSirebiT ix. Coughlan P., Property law,  Dublin, Gill & Macmillan, 

1995, 357-359. 
140

 ix. John Breslin ,Banking law,2. ed.  Dublin, Thomson Round Hall, 2007, 293. 
141

 ”charge by way of legal mortgage” 
142

 ix.Lewis A.,   Banking law and practice, 1. publ., Bromborough , Tudor, 1998, 252. Peter Sparkes P., A 

new land law , 2. ed. Oxford , Hart , 2003, 608. 
143

 saerTo samarTalSi ipoTekis uflebis TaviseburebebTan dakvSirebiT. ix. Chappelle 

D., Land law, 6 ed., Harlow, Pearson Longman, 2004. p. 391-393; Fred H Aldrich,. A Treatise on the law of 

mortgages of real property , With a chapter on the foreclosure of land contracts with full Michigan citations , 

2. ed.Chicago, Callaghan, 1933, 26-27;   Stevens J.,  and Pearce R., Land law, 3. ed. London, Sweet & 

Maxwell, 2005, 495-500;  Eliahu P. Ellinger,  Eva Z.  Lomnicka, Richard  Hooley, Modern banking law,  3. 

ed. Oxford ,Oxford Univ. Press 2002,  735-751.  
144 miwis kontraqtebze ix.  Stoebuck, William B., Whitman, Dale A.,   The law of property , 3. ed.,  

St. Paul, Minn., West Group,   2000, 704 Semdgomni. 
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IV. ipoTekiT uzrunvelyofili moTxovna 
 

4.1 ipoTekiT uzrunvelyofili moTxovnis gansazRvrulobis sakiTxi 

 
saqarTvelos samoqalaqo kodeqsis Tanaxmad, ipoTekiT 

SesaZlebelia uzrunvelyofil iqnes nebismieri Sinaarsis 
valdebuleba. ssk-is 286-e muxliT ipoTeka uzrunvelyofs kreditoris 
moTxovnas, romelic SesaZlebelia nebismieri Sinaarsis 
valdebulebidan gamomdinareobdes.  miuxedavad sakanonmdeblo 
reglamentaciisa, ipoTeka ZiriTadad gamoiyeneba mometebuli 
finansuri riskis matarebeli valdebulebebis uzrunvelsayofad. 
aqedan gamomdinare, finansur urTierTobebSi gavrcelebulia 
ipoTekis, fuladi valdebulebis uzrunvelyofis saSualebis saxiT 
gamoyenebis SemTxvevebi. 145 

sakredito sferoSi gavrcelebul kreditorebs sabanko 
dawesebulebebi da mikrosafinanso organizaciebi warmoadgenen.146 
kreditis gacema maTi saqmianobis ZiriTadi saxea. movale 
SesaZlebelia iyos nebismieri piri, romlis samarTalsubieqturobis 
sakiTxi sadavo ar aris da  romelic bankis mier dawesebul 
kreditunarianobis moTxovnebs akmayofilebs.  

ipoTekiT uzrunvelyofili valdebuleba, rogorc wesi, 
emyareba gansazRvrulobis princips. arsebobs zogadi wesi, romelic 
vrceldeba yvela tipis valdebulebaze. aucilebelia, rom 
valebulebis safuZvelze kreditoris moTxovna gamoxatul iqnes 
fuladi formiT. Tumca valdebulebis konkretizaciisa da misi 
fuladi formiT gamoxatva ar aris aucilebeli ipoTekis dadgenis 
etapze. gansazRvrulobis faqtori SesaZlebelia arsebobdes 
moTxovnis zogadi gansazRvrulobis SemTxvevaSic. mTavari moTxovna, 
romelic xelSekrulebis safuZvelze warmoiSoba, ipoTekis 
aRsrulebis etapze iyos zustad gansazRvruli. uZravi qonebis 
realizacia SesaZlebelia mxolod uzrunvelyofili, gansazRvruli 
valdebulebis arsebobisas. uzrunvelsayofi valdebulebis 

                                                 
145

 ix. J.H.M. (Sjef) van Erp, Personal and real security,  Elgar encyclopedia of comparative law , ed. by Jan 

M. Smits Cheltenham, Elgar, 2006, 517 da Semdgomni. 
146 komerciuli bankebis saqmianobis samarTlebriv regulirebaze ix. Sengelia r., 
sazrvargareTis qveynebis safinanso samarTli, gamomcemloba: `meridiani”, Tb., 2004, 
gv. 180-184; yifiani b., sabanko urTierTobaTa evoluciis sakiTxisaTvis, Jur: `banki”. 
#3, 2004, 54-60; sabanko saqmianobis regulirebis samarTlebrivi aspeqtebi, Jur: 
`banki”. #3, 2004, 3-15; sabanko saqme da misi samarTlebrivi kuTvnileba, Jur: 
`samarTali”. #11-12, 2002, 54-57; А.М. Поллард, Ж..Г. Пасейк, К.Х. Эллис, Ж..П.Дейли, 

Банковское право США,  изд. Прогресс, Универс,  Москва 1992,  33-39;  
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gansazRvrulobis sakiTxisadmi moTxovnebi, sxvadasxva qveynaSi 
sxvadasxvagvaria.147 

ipoTekiT uzrunvelyofili moTxovnis gansazRvris sakiTxi 
iuridiul doqtrinasa da praqtikaSi mravali kiTxvis  warmoSobis 
safuZvelia: rogor unda ganisazRvros ipoTekiT uzrunvelyofili 
valdebuleba, aucilebelia Tu ara moTxovna gamoxatuli iyos 
fuladi formiT? iTvleba Tu ara morigi sakredito tranSi 
damoukidebel valdebulebad? Sedis Tu ara procenti imave 
valdebulebaSi, riTac ZiriTadi moTxovnis odenoba ganisazRvra?  
SesaZloa Tu ara uzrunvelsayof valdebulebaSi samomavlo 
valdebulebis CarTva ipoTekis uflebis warmoSobis Semdeg da a.S. 

sabanko praqtikaSi xSiria SemTxvevebi, rodesac ZiriTad 
valdebulebaSi CarTulia samomavlo valdebulebi, magaliTad, 
sakredito garigebiT samomavlo Tanxis gamoyofa an damatebiTi 
kreditis gacemis SemTxveva.  

valdebulebis moculoba SesaZlebelia ganisazRvros 
maqsimaluri odenobiT, magaliTad, overdraftisa da ganaxlebadi 
kreditis SemTxvevaSi, romelic SesaZlebelia ganaxldes yvela wina 
valdebulebis Sesrulebis Semdeg.  

sabanko praqtikaSi ZiriTadad xdeba valdebulebis maqsimaluri 
Tanxis dafiqsireba, e.w `sakredito limitis” gansazRvra. am 
SemTxvevaSi xdeba maqsimaluri Tanxis miTiTeba. SesaZlebelia, 
xelSekrulebaSi moTxovnis odenobis gansazRvrisTvis dafiqsirdes 
zogadi Sinaarsis piroba `yvela Tanxa, romelic ekuTvnis kreditors 
movalisagan”. rogorc wesi, sabanko kreditis SemTxvevaSi ipoTeka 
vrceldeba, garda ZiriTadi Tanxisa procentze, sauravze, sakomisio 
mosakreblebze da a.S. asev aRsrulebisaTvis saWiro danaxarjebze.148 

bankebis sakredito praqtikaSi metad gavrcelebulia 
uzrunvelsayofi valdebulebidan warmoSobili moTxovnis 
maqsimaluri zRvris dadgena. moTxovnis amgvari formulireba 
amcirebs kreditorsa da movales Soris Tanxis odenobis Taobaze 
samarTlebrivi davis albaTobas. sakredito moTxovnis maqsimaluri 
Tanxis miTiTeba iZleva SesaZleblobas gaizardos gamWirvalobis 
xarisxi, romelic miiRweva arsebuli da potenciuri 

                                                 
147

 ix.. Rights in security, Gerrit Pienaar and Anrdrew J.M. Steven, in book, Mixed legal systems in 

comparative perspective,  Property and obligations in Scotland and South Africa ,Author statement   Reinhard 

Zimmermann , Deniel Visser, Kemmeth Reid ,1. publ,  Oxford Univ. Press ,2004 , .759-560;  
148 saaRsrulebo warmoebaTa Sesaxeb kanonis 821-e muxli: 1. aRsrulebis erovnuli 
biuros mier movalisaTvis gadaxdevinebuli (misi qonebis realizaciidan miRebuli) 
TanxiT jer daifareba safasuri da am kanonis 39-e muxlis me-4 punqtiT 
gaTvaliswinebuli aRsrulebis xarji, xolo danarCeni Tanxa gaicema im 
kreditorTa moTxovnebis dasakmayofileblad, romelTa sasargeblodac 
ganxorcielda iZulebiTi aRsruleba. yvela moTxovnis dakmayofilebis Semdeg 
darCenili Tanxa ubrundeba movales an mas edeba yadaRa sxva kreditoris 
sasargeblod. 
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kreditorebisaTvis ZiriTadi moTxovnis Taobaze informaciis 
miwodebis gziT. 

sakredito limitis arsebobis SemTxvevebSi, ipoTekis sagnis 
realizaciis dros, kreditors SesaZlebelia srulad arc hqondes 
aTvisebuli mTliani sakredito xazis moculoba, swored aseT 
SemTxvevaSi saWiroa saxelSekrulebo urTierTobis dasawyisSi 
arsebuli kreditis moculobis dazusteba da dadgena, moTxovnis ra 
odenoba unda dakmayofildes uzrunvelyofis sagnis realizaciiT.  

kerZosamarTlebrivi urTierTobidan warmoSobili moTxovna 
urTierTobis Sinaarisdan gamomdinare, SesaZlebelia sxvadasxva 
saxis iyos.149 ipoTekiT uzrunvelyofili sabanko kreditis 
safuZvelze ipoTekars (kreditors) warmoeSoba sxvadasxva Sinaarsis 
moTxovna.150 moTxovnaTa simravlis miuxedavad, ipoTekiT xdeba 
ZiriTadi valdebulebis Sesrulebis moTxovnis uzrunvelyofa. 

moTxovna, romelic ipoTekiT uzrunvelyofil sabanko kredits 
ukavSirdeba, atarebs Semdeg xasiaTs: kreditoris moTxovnis 
pirveladi Sinaarsi ukavSirdeba ZiriTadi valdebulebis Sesrulebas, 
xolo misi darRvevis SemTxvevSi xdeba misi Secvla ipoTekis sagnis 
realizaciis moTxovnis uflebiT. uzrunvelyofis sagnis 
realizaciis etapze kreditors ZiriTadi valdebulebis Sesrulebis 
ufleba erTmeva.151 

4.2 ipoTeka, rogorc aqcesoruli ufleba 

 
aqcesoruloba, miiCneva ipoTekis uflebis warmoSobis 

winapirobad da gansazRvravs mis arsebobas.152 

                                                 
149  Peter   Jaffey,  Private law and property claims , Oxford, Hart, 2007, 93-95. 
150

 biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis calkeul 
moTxovnis safuZvlebis sistemuri analizi, gamomcemloba: `siesta”, bremeni-
Tbilisi, 2004-2009, 111-112. 
151 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2009 wlis 5 Tebervlis gadawyvetileba, saqme #as-1027-1220-08: 
sasarCelo moTxovnaSi komerciuli banki miuTiTebs, rom: `nakisri valdebulebis 
miuxedavad, mopasuxem daarRvia sakredito xelSekrulebis danarTi #1-iT 
gaTvaliswinebuli kreditis dafarvis grafiki, ris Taobazec mas araerTi 
gafrTxileba, xolo davalianebis dasafarad garkveuli vada mieca, rac ar 
Sesrulebula. aRniSnuli garemoeba warmoadgenda bankis mxridan sakredito 
xelSekrulebiT gaTvaliswinebuli valdebulebebis sruli moculobiT Sesrulebis 
moTxovnis uflebas”.     
152 saqarTvelos uzenaesi sasamarTlos 2007 wlis 22 oqtombris samoqalaqo, 
samewarmeo da gakotrebis  saqmeTa palatis ganCineba, saqme #as-415-765-07, citata 
sasamarTlo gadawyvetilebidan: `sasamarTloSi sarCeli aRZra pirma, mopasuxeebad 
daasaxela  pirebi da moiTxova sadavo binaze ipoTekis xelSekrulebis baTilad 
cnoba, vinaidan uZravi nivTi warmoadgens mis sakuTrebas, xolo erT-erT mopasuxes 
ki mianiWa mxolod ipoTekis da ara sesxis xelSekrulebis gaformebis 
uflebamosileba, amdenad, sesxis xelSekruleba daido arauflebamosili piris 

mier”. 
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ssk-is 153-e muxlis 1-li nawiliT ganisazRvreba aqcesoruli 
uflebis cneba, romlis Tanaxmad, aqcesorulia ufleba, romelic 
isea dakavSirebuli sxva uflebasTan, rom mis gareSe arc SeiZleba 
arsebobdes. saqarTvelos kanonmdeblobiT aqcesorul sanivTo 
uflebebs ganekuTvneba ipoTeka da giravnoba.153 

kanonmdeblis gansazRvreba aqcesoruli uflebis Taobaze 
badebs kiTxvas, Tu romel uflebazea damokidebuli ipoTeka? 
ipoTeka, rogorc aqesoruli ufleba, damokidebulia ZiriTadi 
valdebulebis safuZvelze warmoSobili Sesrulebis moTxovnis 
uflebaze.154  

saqarTvelos kanonmdeblobiT, ipoTeka uzrunvelyofs yvela 
tipis moTxovnas, rogorc kerZosamarTlebrivs, aseve sajaro- 
samarTlebrivs. Tumca praqtikaSi gavrcelebuli moTxovna, romlis 
uzrunvelsayofadac xdeba ipoTekis uflebis warmoSoba, fuladi 
Sinaarsisaa. Tu mxareTa Soris ar arsebobs ZiriTadi moTxovnis 
ufleba, ar dgas ipoTekis warmoSobis aucilebloba. kanonmdebels 
mxedvelobaSi swored moTxovnis uflebaze damokidebuli ufleba 
aqvs mxedvelobaSi da ara mxolod uflebis. ufleba, romlis 
Sinaarsi ar ukavSirdeba moTxovnas, misi ipoTekiT datvirTvis 
interesic ar arsebobs. 

aqcesorulobis sakiTxi martivad ganisazRvreba: ipoTekis 
safuZveli yovelTvis aris valdebuleba, uzrunvelyofili uZravi 
qonebiT, ZiriTadi (uzrunvelsayofi) garigebis gauqmeba gamoricxavs 
ipoTekis uflebis gamoyenebis SesaZleblobas. aqedan gamomdinare, 
saqarTvelos kanonmdeblobiT araaqcesoruli ipoTeka ubralod ar 
arsebobs.  

aqcesorulobis sakiTxi aris safuZveli, romelic iZleva 
SesaZleblobas dazustdes garigebaTa wre, romelic SesaZlebelia 
uzrunvelyofil iqnes ipoTekiT da aseve moxdes ipoTekis 
maregulirebel normaTa sworad gansazRvra. nacionaluri 
kanonmdeblobebi SesaZlebelia davyoT aqcesorulobis xarisxis 
mixedviT. arsebobs aqcesorulobis dabali  da maRali xarisxi. 
aqcesorulobis xarisxi uflebis moTxovnaze damokidebulebiT 
izomeba, im kuTxiT, Tu ramdenad ganapirobebs uflebis warmoSobas 
ZiriTadi moTxovnis arseboba da ramdenad aris damokidebuli 

                                                 
153ix. zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli da srulyofili 
gamocema, gamomc. `mecniereba”, Tb., 2003, 51-54; Wanturia l., zoiZe b., saqarTvelos 
samoqalaqo kodeqsis komentari, wigni mesame, valdebulebiTi samarTali zogadi 
nawili,  gamomc. `samarTali” Tb., 2001, 248 da Semdgomni. 
154 moTxovnis mimarTebis sakiTxze uflebasTan ix. CaCava s., moTxovnebisa da 
moTxovnis safuZvlebis konkurencia, gamomcemloba `eSsi”, Tb., 2011., 10 da 
Semdgomni. 
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ufleba moTxovnaze, moTxovnis ararseboba axdens Tu ara gavlenas 
uflebaze.155 

maRali da dabali xarisxis aqcesorulobis gansxvaveba,  
efuZneba uzrunvelsayofi valdebulebis gansazRvris saSualebebs, 
moTxovnisa da uzrunvelsayofi uflebis urTierTdamokidebulebis 
xangrZlivobas. erTi mxriv, valdebuleba aucilebelia arsebobdes da 
zustad unda iyos gansazRvruli ipoTekis dadgenis etapze. meore 
mxriv ipoTekis warmoSobis dros sakmarisia valdebulebis arseboba 
(realuri an samomavlo).  

maRali xarisxis aqcesorulobis koncefcia damaxasiaTebelia 
kontinenturi samarTlis qveynebis kanonmdeblobisaTvis. maRali 
xarisxis aqesorulobis dadgena ganpirobebulia movalis uflebebis 
dacvis aucileblobiT. iTvleba, rom zustad da konkretulad 
gansazRvruli uzrunvelsayofi valdebulebis arseboba moiTxoveba, 
imitom, rom ar moxdes movalis SecdomaSi Seyvana, uzrunvelsayofi 
valdebulebis moulodneli zrda da ipoTekis sagnidan ufro meti 
sargeblis miReba, vidre movale valdebulebis dasawyisSi gegmavda.  

garadamavali ekonomikis mqone qveynebSi, piriqiT, 
kanonmdeblobiT xdeba swored dabali xarisxis aqcesorulobisaTvis 
prioritetulobis miniWeba.  

saqarTveloSi moTxovnis Sesrulebamde arsebobis wesis 
dadgenas win uZRvoda saqarTvelos uzenaesi sasamarTlos didi 
palatis gadawyvetileba, romelmac daazusta saqarTvelos 
kanonmdeblobasa da sasamarTlo praqtikaSi moTxovnis 
SesrulebasTan ipoTekis uflebis Tanafardobis sakiTxi.  

“samoqalaqo kodeqsSi 2007 wlis 29 ivniss ganxorcielebuli 
cvlilebebiT arsebiTad Seicvala giravnobisa da ipoTekis sagnis 
realizaciisa da mogiravnis (ipoTekaris) moTxovnis dakmayofilebis 
pirobebi. saqarTvelos sk-is amJamad moqmedi 254-e muxlis Tanaxmad, 
kreditori (mogiravne) iZens uflebas, daikmayofilos moTxovna 
dagiravebuli qonebis (giravnobis sagnis) realizaciiT an mxareTa 
SeTanxmebiT _ misi sakuTrebaSi miRebiT movalis mier valdebulebis 
Seusruleblobis an arajerovnad Sesrulebis SemTxvevaSi, xolo 
imave kodeqsis 286-e muxlis pirveli nawilis Tanaxmad, 
uzrunvelyofil kreditors ufleba aqvs, sxva kreditorebTan 
SedarebiT, pirvel rigSi, miiRos Tavisi moTxovnis dakmayofileba am 
nivTis realizaciiT an mis sakuTrebaSi gadacemiT (ipoTeka), rac 
amomwuravad gansazRvravs ipoTekiT uzrunvelyofili kreditoris 
dakmayofilebis saSualebebs: nivTis realizaciiT, an am nivTis 
sakuTrebaSi gadacemiT.  

aRniSnulis Sesabamisad, saqarTvelos samoqalaqo kodeqsis 276-
e muxlis me-2 nawilis axali redaqciiT pirdapir dadginda zogadi 

                                                 
155 magaliTd, iuridiul doqtrinaSi araaqcesoruli ipoTekis magaliTia germaniis 
sk-iT mowesrigebuli Grundshuld – miwis vali, romelic warmatebiT gamoiyeneba 
germaniaSi ipoTekuri dakreditebis mizniT.  
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wesi, romliTac giravnobis sagnis realizaciisas (agreTve, 
giravnobis sagnis mogiravnis sakuTrebaSi gadasvlisas), miuxedavad 
imisa, amonagebi Tanxa faravs Tu ara uzrunvelyofil moTxovnas, 
moTxovna dakmayofilebulad CaiTvleba, Tu mxareTa SeTanxmebiT sxva 
ram ar aris dadgenili.  

msgavs daTqmas iTvaliswinebs samoqalaqo kodeqsi ipoTekasTan 
dakavSirebiT, kerZod, ssk-is 300-e muxlis me-3 nawilis Tanaxmad, 
ipoTekiT datvirTuli uZravi nivTis kreditoris (ipoTekis) 
sakuTrebaSi gadasvlisas, moTxovna dakmayofilebulad iTvleba im 
SemTxvevaSic, rodesac ipoTekiT datvirTuli uZravi nivTis 
Rirebuleba mTlianad ar faravas am moTxovnis odenobas, Tu mxareTa 
SeTanxmebiT sxva ram ar aris dadgenili.  

aRniSnul sakiTxTan dakavSirebiT didi palata mniSvnelovnad 
miiCnevs Seexos ramdenime ZiriTad princips ipoTekis Sesaxeb, kerZod, 
ipoTekis sagnis realizaciidan amonagebi nameti Tanxa mesakuTres 
unda daubrundes; gaumarTlebelia, davsajoT movale sabazro fasze 
dabal fasSi uZravi nivTis realizaciiT. saqarTvelos samoqalaqo 
kodeqsSi 2007 wlis 29 ivniss ganxorcielebuli cvlilebebiT 
SemoTavazebuli wesebi swored am tendencias pasuxobs.  

uzrunvelyofis sanivTo uflebis (ipoTekis) dadgenisas 
mxareebi imTaviTve iTvaliswineben sagnis Rirebulebas, amitom, 
rogorc wesi, ipoTekis sagnis Rirebuleba ramdenjerme aRemateba 
uzrunvelyofili moTxovnis odenobas. igi xels uwyobs kreditors 
winaswar Seafasos, ramdenad uzrunvelyofs ipoTekis sagani misi 
moTxovnis dakmayofilebas movalis mxridan valdebulebis darRvevis 
SemTxvevaSi. am pirobebSi naTelia, Tu sad gadis movalis 
pasuxismgeblobis zRvari. igi xels uwyobs movalis iniciativas, 
aqtiurad gamoiyenos ipoTeka, rogorc valdebulebis Sesrulebis 
uzrunvelyofis saSualeba. amasTan, ucvleli rCeba im mesakuTris 
samarTlebrivi  statusi,  vinc  ar  aris ipoTekaris  piradi movale. 
aqve unda aRiniSnos, rom am normebs Semoaqvs saxelSekrulebo 
Tavisuflebis elementebi sanivTo samarTalSi, aZlevs ra mxareebs 
SesaZleblobas, winaswar SeTanxmdnen standartul wesze, kerZod 
imaze, rom realizaciidan amonagebi Tanxis naklebobisas moTxovnis 
ufleba ar gauqmdeba. bunebrivia, kanonisgan gansxvavebuli 
SeTanxmebis miRweva damokidebulia mxareTa nebaze, rac moqnils xdis 
ipoTekuri kreditis pirobebs. am SemTxvevaSi gansxvavebuli iqneba 
realizaciisa da saaRsrulebo moqmedebebis Tanmimdevroba. sxva 
qonebaze iZulebiTi aRsrulebis miqceva SesaZlebeli iqneba mxolod 
maSin, roca ipoTekis sagnis realizacia dasruldeba.”156 

zemoT aRniSnuli wesis safuZvelze, ipoTekis moTxovnis vada 
damokidebuli gaxda ara nivTis realizaciis faqtze, aramed mxareTa 
Soris miRweul SeTanxmebasze an/da kanonze. 

                                                 
156

 saqarTvelos uzenaesi sasamarTlos didi palatis 2009 wlis 28 ivlisis 
gadawyvetileba, saqme #bs-1537-1494(k-08).  
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amasTan, didi palata xazgasmiT miuTiTebs im garemoebaze, rom 
samoqalaqo kodeqsis normebi dispoziciuria, rac mxareebs 
SesaZleblobas utovebs, SeTanxmdnen kanonisgan gansxvavebul 
samarTlebriv Sedegze. aRniSnuli daTqma pirdapir aris 
gaTvaliswinebuli ssk-is 276-e muxlis me-2 nawilsa da me-300 muxlis 
me-3 nawilSi, romelic iTvaliswinebs SesaZleblobas, mxareebi 
SeTanxmdnen gansxvavebul wesze, ra drosac moTxovna ar CaiTvleba 
dakmayofilebulad da kreditori (ipoTekari) kvlavac iqneba 
uflebamosili, moiTxovos sxvaoba amonageb Tanxasa (sagnis 
Rirebulebasa) da moTxovnis odenobas Soris, movalis sxva qonebaze 
aRsrulebis miqceviT. 
 
 

4.3 moTxovnis cvlilebis gavlena ipoTekis uflebaze 

 
ipoTeka, rogorc aqcesoruli ufleba, mibmulia ZiriTad 

moTxovnaze. uzrunvelyofili moTxovnis cvlileba iwvevs 
cvlilelebas ipoTekis uflebaSic. iuridiul doqtrinaSi arsebuli 
es Tezisi praqtikaSi mravali samarTlebrivi konstruqciis 
warmoSobis safuZvelia.157  

saqarTvelos samoqalaqo kodeqsi iTvaliswinebs ipoTekiT 
uzrunvelyofili moTxovnis, rogorc cvlilebis, aseve 
uzrunvelyofili moTxovnis daTmobis regulirebis wess. 
kanonmdeblobiT cal-calke sakiTxis mowesrigeba ukavSirdeba 
gansxvavebuli samarTlebrivi Sinaarsis urTierTobebs. 
 

 

4.3.1 ipoTekiT uzrunvelyofili moTxovnis cvlileba 

 
saqarTvelos samoqalaqo kodeqsi 286-e muxlis me-3 nawilis 

Tanaxmad, moTxovna, romelic uzrunvelyofilia ipoTekiT, SeiZleba 
Seicvalos sxva Sinaarsis moTxovniT. amisaTvis saWiroa mesakuTrisa 
da kreditoris (ipoTekaris) SeTanxmeba da am SeTanxmebis 
registracia sajaro reestrSi. 

kanoniT gaTvaliswinebuli wesi mraval kiTxvas warmoSobs, 
iwvevs Tu ara ZiriTadi moTxovnis cvlileba registrirebuli 
ipoTekis uflebis gauqmebas, moTxovnis cvlilebaSi igulisxmeba Tu 
ara moTxovnis odenobis Semcireba an gazrda, erTi moTxovnis 

                                                 
157  fulad-sakredito urTierTobebSi moTxovnis daTmobis sakiTxze, ix. cvaigerti 
k., kotci h., SedarebiTi samarTalmcodneobis Sesavali krZo samarTlis sferoSi”, 
t. II, gamomc. `jisiai”, Tb., 2001, 142-144.  
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Secvla sxva moTxovniT iwvevs Tu ara ipoTekis uflebis rigiTobis  
cvlilebas. 
 kanonmdeblobiT gaTvaliswinebuli moTxovnis transformaciis 
es wesi  problematuria, gansakuTrebiT nivTis ramdenjerme, ipoTekis 
uflebiT datvirTvis SemTxvevebSi. 

moTxovnis cvlilebiT, moTxovnis odenobis gazrdiT an 
SemcirebiT, ise rom ar icvleba ipoTekari, aseT SemTxvevaSi 
cvlileba Sedis ipoTekis xelSekrulebaSi da ara saregistracio 
CanawerSi, vinaidan moTxovnis moculoba ar fiqsirdeba amonawerSi. 
moTxovnis cvlileba gavlenas ar axdens arc ipoTekarTa 
rigiTobaze, Tumca amgvari cvlilebiT  daucvel mdgomareobaSi 
arian Semdegi rigis ipoTekarebi, romlebmac wina rigis ipoTekis 
gaTvaliswinebiT gaTvales ipoTekur kreditTan dakavSirebuli 
riskebi.  

saqarTvelos sajaro reestris sistemaSi reformis dadebiTi 
mxareebis garda, mniSvnelovania xazi gaesvas erT uaryofiT faqtors, 
romelic ipoTekis uflebis registraciis kuTxiT mravali 
samarTlebrivi problemis mizezia. mxedvelobaSi maqvs uZrav qonebaze 
registrirebuli ipoTekiT uzrunvelyofili valdebulebis 
moculobisa da vadis miTiTebis ugulebelyofa.  

moTxovnis cvlilebasTan dakavSirebuli problemebis gadaWris 
erTaderTi gza aris sajaro reestris amonawerSi moTxovnis 
odenobisa da moTxovnis vadis dafiqsireba, rac yovel momdevno 
ipoTekars an mesame pirs miscems SesaZleblobas, gansazRvros 
sakredito strategia rogorc uflebis warmoSobis, aseve moTxovnis 
cvlilebis SemTxvevaSi. moTxovnis moculobisa da vadis dafiqsireba 
aRkveTs ipoTekis sagnis mesakuTrisa da kreditoris 
arakeTilsindisier faqtebs, maTi SeTanxmebiT SesaZlebelia imgvarad 
gaizardos uzrunvelyofili moTxovna, rom uzrunvelyofis gareSe 
darCnen danarCeni rigis ipoTekarebi.  

EBRD-is rekomendaciiT informacia ipoTekis Taobaze unda 
iTvaliswinebdes ipoTekiT uzrunvelyofil valdebulebis 
moculobas gamoxatuls TanxaSi (an maqsimalur zRavrs), romelic 
ufro dabali rigis ipoTekis dadgenis SemTxvevaSi moTxovnis 
moculobis gansazRvris an ipoTekis saganis Rirebulebis Sefasebis 
SesaZleblobas iZleva.  

uzrunvelyofili valdebulebis Tanxis dafiqsireba xdeba 
mravali qveynis reestrSi. am saxis monacemis Setana unda moxdes 
moTxovnis ZiriTadi Tanxis miTiTebiT, procentisa da sxva xarjebis 
garda. Tu ZiriTadi Tanxis moculoba SesaZlebelia periodulad 
Seicvalos (magaliTad, sakredito xazis SemTxvevaSi), 
rekomendebulia misi maqsimaluri Tanxis moculobis miTiTeba. 158 
 

                                                 
158 registrirebuli ipoTekis maqsimluri Taxis miTiTebas iTvaliswinebs ungreTi, 
litva, holandia, ukraina, estoneTi. ar xdeba slovakeTsa da yirgizeTSi. 
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4.3.2 ipoTekiT uzrunvelyofili moTxovnis daTmobis wesi 

 
 

saqarTvelos samoqalaqo kodeqsi adgens rogorc wignismieri 
ipoTekis, aseve sabaraTe ipoTekis gadacemis wess. 

ssk-is 295-e muxlis Tanaxmad, ipoTeka da mis safuZvlad 
arsebuli moTxovna mxolod erTdroulad da erToblivad SeiZleba 
iqnes sxva pirisaTvis gadacemuli.159  

kanonmdebeli gansazRvravs, rom moTxovnis gadacemasTan erTad 
axal kreditorze gadadis ipoTekac. Tumca SesaZlebelia moTxovna 
ise iqnes, gadacemuli, rom mas ar gadahyves ipoTeka. aseT SemTxvevaSi 
ipoTekis ufleba unda Sewydes mxareTa SeTanxmebiT. 

wignismieri ipoTekiT uzrunvelyofili moTxovnis gadacema 
mxolod maSin CaiTvleba namdvilad, rodesac werilobiTi formiT 
dadebuli garigeba safuZvlad daedeba sajaro reestrSi 
registracias. sajaro reestrSi moTxovnis daTmobis xelSekruleba 
aris ipoTekaris cvlilebis safuZveli.   

ssk-is me-200 muxliT, vidre movales ecnobebodes moTxovnis 
daTmobis Sesaxeb, mas ufleba aqvs Seasrulos valdebuleba 
moTxovnis Tavdapirveli mflobelis winaSe. es wesi icavs, movales 
kreditoris winaSe ormagi gadaxdisagan.  

ipoTekis maregulirebeli normebi adgenen am wesidan 
gamonakliss, kerZod ssk-is 296-e muxlis Tanaxmad, Tu axal 
kreditorze moTxovnis gadasvlis Semdeg movale uxdis Zvel 
kreditors, es gadaxda ar aTavisuflebs mas axali kreditoris 
winaSe valdebulebisagan maSinac, roca man gadasvlis Sesaxeb 
araferi icoda. ipoTekis normebi, romlebic upiratesad kreditoris 
interesebis dacvas emsaxureba, am wesiT faqtobrivad samarTlebrivi 
dacvis gareSe tovebs movales ormagi gadaxdis SemTxvevaSi.  

ssk-is 297-e muxli adgens varauds axali kreditorze ipoTekisa 
da moTxovnis gadasavlisas, kerZod, ipoTeka da moTxovna iseve 
gadadis axal kreditorze, rogorc iyo Zveli kreditoris xelSi. 
sajaro reestrSi registrirebuli monacemi, kreditoris 
interesebidan gamomdinare, miiCneva sworad. am SemTxvevaSi movales 
ar SeuZlia miuTiTos, rom moTxovna ar arsebobs. moTxovnis 
daTmobis SemTxvevaSi axal kreditors ucvlelad xvdeba mTeli 
samarTlebrivi suraTi uZrav qonebaze. amis garantad ki sajaro 
reestris monacemebis mimarT arsebuli sisworis prezumfcia 
gvevlineba, rac gamoricxavs movalis gansxvavebul moTxovnebs axali 

                                                 
159

 ix. zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli da srulyofili 
gamocema, gamomc. `mecniereba”, Tb., 2003, 337-340; Wanturia l., zoiZe b., saqarTvelos 
samoqalaqo kodeqsis komentari, wigni mesame, valdebulebiTi samarTali zogadi 
nawili,  gamomc. `samarTali” Tb., 2001, 279-280. 
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kreditoris mimarT, garda im SemTxvevebisa, roca axalma kreditorma 
icoda reestris usworo Canaweris Sesaxeb.160 

 
 

 4.4 valis gadakisrebis institutis gavlena ipoTekis uflebaze 

 
saqarTvelos samoqalaqo kodeqsSi ZiriTad valdebulebaSi 

movale mxaris cvlilebis sakanonmdeblo regulacia, garkveul 
xarvezebs moicavs. 

ssk-is  206-e muxli bundovan wess gvTavazobs uzrunvelyofis 
saSualebebTan dakavSirebiT. muxlis Sinaarsis Tanaxmad valis 
gadakisrebisTanave wydeba moTxovnis uzrunvelsayofad 
gaTvaliswinebuli Tavdeboba da giravnoba, Tuki Tavdebi, an 
damgiravebeli ar ganacxadebs Tanxmobas am urTierTobis 
gagrZelebaze.161  kanonmdebeli arafers ambobs registrirebuli 
giravnobisa da ipoTekiT uzrunvelyofili moTxovnis dros movale  
mxaris cvlileba, ra samarTlebriv SedegebTan aris dakavSirebuli.  

ipoTekiT uzrunvelyofil valdebulebaSi movale an aris 
uzrunvelyofis sagnis mesakuTre, an movales mesakuTrisgan aqvs 
miniWebuli uZravi nivTis uzrunvelyofis saxiT gamoyenebis 
SesaZlebloba. movale ZiriTad valdebulebaSi SesaZlebelia ar iyos 
ipoTekis sagnis mesakuTre. aqedan gamomdinare, valis gadakisreba 
gansakuTrebiT im samarTlebriv urTierTobebSi, romelic 
registrirebuli uflebebiT aris uzrunvelyofili, garkveuli 
TaviseburebebiT xasiaTdeba. 

movale vals ver gadascems axal movales Tu Sesabamisi 
cvlileba ar ganxorcielda registrirebul uzrunvelyofis 
uflebaSi. aseT SemTxvevaSi SesaZlebelia ramdenime samarTlebrivi 
konstruqcia warmoiSvas: 

 ZiriTad valdebulebaSi movalis (mesakuTris) mier valis 
gadakisrebis SemTxvevaSi, ise rom igi ar kargavs sakuTrebis 
uflebas uzrunvelyofis saganze; 

 movalis mier valis gadakisreba im samarTlebrivi 
konstruqciiT, rom axal movaleze gadadis aseve sakuTrebis 
ufleba; 

 valis gadakisreba uzrunvelyofis uflebis gauqmebiT. 
saqarTvelos samoqalaqo kodeqsis Tanaxmad, valis gadakisreba 
saWiroebs kreditoris Tanxmobas.  

                                                 
160

 ix. ssk-is 297-e muxli. 
161

 WeWelaSvili z., sanivTo samarTali (SedarebiTi-samarTlebrivi kvleva), 
gamomcemloba: `bona kauza”, Tb., 2006, 326-348. 
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ssk-is 204-e muxlis Tanaxmad, Tu valis gadakisrebis Sesaxeb 
SeTanxmdnen mesame piri da movale, maSin gadakisrebis namdviloba 
damokidebulia moTxovnis mflobelis Tanxmobaze. 
   rodesac xdeba valis gadakisreba, romelic uzrunvelyofilia 
ipoTekiT aseT SemTxvevaSi saWiroa cvlileba ganxorcieldes uZrav 
qonebaze registrirebul uflebaSi. amisTvis ki aucilebelia 
kreditorisa da movalis erToblivi mimarTva maregistrirebeli 
organosadmi. mimarTvis Sinaarsi SesaZlebelia sxvadasxva iyos, rac 
damokidebulia movalisa da kreditoris SeTanxmebaze.  

 maregistrirebeli organo valdebulia kreditorisa da 
movalis saxelSekrulebo Sinaarsi asaxos ipoTekis saregistracio 
monacemebSi. aseT dokuments SesaZlebelia hqondes orgvari Sinaarsi, 
an moxdes uzrunvelyofis gauqmeba, an kreditori daeTanxmos sxva 
piris mier valis gadaxdas, ise rom Zveli movale darCes nivTis 
mesakuTre.  

valis patieba ganixileba, rogorc valdebulebis Sewyvetis 
safuZveli da Sesabamisad, wydeba moTxovnis uzrunvelyofis 
saSualeba. amisTvisac saWiroa maregistrirebeli organosaTvis 
mimarTva ipoTekis uflebis gauqmebis moTxovniT, winaaRmdeg 
SemTxvevaSi, valis patiebiT avtomaturad ar moxdeba ipoTekis 
uflebis gauqmeba sajaro reestrSi. 

zemoT aRniSnuli cvlileba exeba im SemTxvevebs, rodesac 
movale da uZravi qonebis mesakuTre erTi da igive piria. rodesac 
movale ar warmoadgens uzrunvelyofis sagnis mesakuTres, am 
SemTxvevaSi kreditorma da movalem saregistracio cvlilebis 
moTxovniT unda mimarTon mesakuTres, an movalisa da kreditoris 
arakeTilsindisierebis SemTxvevaSi, mesakuTres unda mieces kanoniT 
dadgenili SesaZlebloba gaaTavisuflos usafuZvlo ipoTekis 
Canawerisgan mis sakuTrebaSi arsebuli obieqti. 
 
 

4.5 abstraqciisa da kauzaluri principi 

 
 

 kontinenturi evropis samarTlis qveynebSi sakuTrebis uflebis 
gadacemis saxelSekrulebo forma ganixileba germaniis samoqalaqo 
samarTlis terminologiis gamoyenebiT.162 iuridiul literaturaSi 
erTmaneTisagan ganasxvaveben: `kauzalur” princips163 da `abstraqciis” 

                                                 
162

 Drobnig U., Transfer of Property, Towards a European civil code , ed. Arthur Hartkamp , Authors Ewoud 

Hondius, Reinhard Zimmermann  and others, 3. fully rev. and expanded ed. Nijmegen , Ars Aequi Libri , 

2004, 725 da Semdgomni. 
163

 „causality principle“ 
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princips,164 romelTa Sesaxeb msjeloba iuridiul doqtrinaSi 
mimdinareobs `dayofis”165 da e.w `erTianobis”166 principebis 
safuZvelze.167 

germaniis kanonmdeblobiT nivTis gasxvisebis procesi moicavs 
Semdeg stadiebs: 

 ZiriTadi xelSekrulebis dadeba,168 romlis qveS moiazreba, 
magaliTad, nasyidobis, Cuqebis, sesxis xelSekrulebebi;169 
germanul samarTalSi aseTi xelSekrulebebi ganixileba, 
valdebulebiT-samarTlebriv Sedegebze mimarTuli garigebebi; 

 damxmare xelSekrulebis dadeba170 an mxareTa Tanmxvedri nebis 
gamovlena, romelic mimarTulia sakuTrebis uflebis 
gadacemisken, e.i. sanivTo-samarTlebrivi Sedegebis 
warmoSobisken; 

 gasasxvisebel nivTze mflobelobis gadacema.171 
zogadi analitikuri suraTis Seqmnis garda, germaneli iuristebis 

miRwevad unda miviCnioT doqtrinaluri axsna sakuTrebis uflebis 
abstraqtuli gadacemis Sesaxeb, romlis idea mdgomareobs imaSi, rom 
sanivTo garigebis abstrahirebis mis safuZvlad arsebuli ZiriTadi 
valdebulebiTi garigebisagan.   

germanul iuridiul doqtrinaSi abstraqciis modelis ganxilva 
ZiriTadad mimdinareobs im nivTebis gadacemis samarTlebrivi 
konstruqciis gaanalizebis dros, romlebzec sakuTrebis uflebis 
warmoSoba ukavSirdeba SeTanxmebasa da gadacemas. am mizniT 
germaniis sk-is 929-e paragrafi gansazRvravs moZrav nivTze 
sakuTrebis gadacemis wess, romelic iTvaliswinebs SeTanxmebasa da 
gadacemas.  

                                                 
164

 „abstraction principle“ - ix. Stadler, Gestaltungsfreiheit und Verkehrsschutz durch Abstraktion; 

Baur/Stürner, Sachenrecht, §5, IV., 47.krebulSi, Basic Guidelines for a Eurohypothec, dasaxelebuli 
naSromi, 42 sq. 25 
165

 ”separation principle” 
166

 “unitt principle” 
167

  ix. danelia e., gamijvnis principi Cuqebis xelSekrulebis magaliTze, qarTuli 
samarTlis mimoxilva, specialuri gamocema, 2008, gv.31-68; abstraqtul, kauzalur da 
fiducialur garigebebze aseve, Эннекцерус Л., Курс Германского Гражданского права, 

полутом 2, Введение и общая часть, изд. иностранной литературы, Москва, 1950, 124-131. 
168

 “Verolichtung” 
169

 frangul samarTalSi ganmtkicebulia sakuTrebis uflebis gadacemis 
konsesualuri modeli, romlis Tanaxmad, kanonis ZaliT sakuTrebis ufleba 
gadadis mxareTa mier nasyidobis, Cuqebis, sesxis xelSekrulebis dadebisTanave 
(safrangeTis sk-is 1138,711,1583,938,1703 muxlebi). aqedan gamomdinare, frangi 
iuristebi xelSekrulebis cnebis qveS ganixilaven sanivTo garigebasac. inglisur 
samarTalSi ki piriqiT, termins - `contract” gaaCnia valdebulebiT-samarTlebrivi 
mniSvneloba, xolo sakuTrebis uflebis gadacemisaTvis gamoiyeneba termini – 
`conveyance” .ix. Sacco, Legal Formants: A Dynamic Approach to Comparative Law, 39 American Journal 

of Comparative Law, 1991, .230. 
170

 “Verfugung” 
171

 “tradicio” 
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abstraqciis principis gansakuTrebuloba gamoixateba mis 
generalur bunebaSi da gaTvlilia urTierTobebis maqsimalurad 
farTo wreze. am mosazrebidan gamomdinare, abstraqciis principi 
vrceldeba rogorc uZrav nivTze sakuTrebis uflebis gadacemaze,172 
aseve moTxovnis daTmobaze,173 romlebzec sakuTrebis uflebis 
mopoveba yovelTvis gulisxmobs specialuri SeTanxmebis arsebobas 
da mimarTulia Sesabamisi qonebrivi uflebis gadacemis an 
gankargvisaken.174 
 germaniaSi abstraqciis koncefciis warmoSoba savinis saxelTan 
aris dakavSirebuli, romelic XIX saukunis dasawyisSi Tavis 
leqciebze gamoTqvamda Sexedulebebs, rom gadacema nasyidobis 
xelSekrulebis Sesabamisad an sxva safuZvelze ar iTvleba mxolod 
Sesrulebis faqtobriv moqmedebad, aramed efuZneba specialur 
sanivTo garigebas, romelic mimarTulia uSualdod sakuTrebis 
uflebis gadacemisken.175 savini werda: `kerZo samarTalSi xSirad 
SeiZleba Segvxvdes sxvadasxvagvari xelSekruleba. maT vxvdebiT 
yvela samarTlebriv institutebSi da TiToeuli maTgani gvevlineba 
uflebis gamoxatvis gansakuTrebul formad. pirveli, valdebulebiT 
samarTalSi xelSekruleba gvevlineba valdebulebebis erT-erT 
mTavar wyarod, aseTi garigebebs ewodeba valdebulebiTi 
xelSekrulebebi. xelSekruleba farTod gamoiyeneba sanivTo 
samarTalSic. mflobelobaSi gadacema sanivTo xasiaTisaa, vinaidan 
aq vxvdebiT xelSekrulebis yvela Taviseburebas: mflobelobaSi 
gadacema orive mxaris mxridan iTvaliswinebs nebis gamovlenas, 
romelic mimarTulia mflobelobisa da sakuTrebis uflebis 
gadacemisaken da is faqti, rom aseTi saxis nebis gamovlena ar aris 
sakmarisi gadacemis dasrulebisaTvis, romelic moiTxovs 
mflobelobis, rogorc Sida aqtis namdvilobas. es ar aqarwylebs im 
garemoebas, rom xelSekruleba edeba safuZvlad aseT gadacemas. 
marTalia, aseTi SemTxvevebi xSirad gxvdeba, magram qmedebis 
saxelSekrulebo Sinaarsi Cveulebriv SeumCnevelia, vinaidan 
adamianebi xSirad mas ver asxvaveben valdebulebiTi 
xelSekrulebisagan, romelic win uswrebs da Tan mihyveba mas.176  
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samarTlis istorikosebisaTvis ucnobia, Tu ra garemoebebma 
ubiZga savins Seeqmna  sanivTo garigebisa da misi abstrahirebis 
Teoria, iseve, rogorc yovelTvis ar aris naTeli, ra mizeziT iqna 
is miRebuli germaneli iuristebisa da gavrcelebuli praqtikaSo. 

Sexedulebebi, TiTqosda abstraqciis modelis SemoRebis motivi 
iyo samoqalaqo brunvis dacva da praqtikuli moqnilobis Seqmna, ar 
dasturdeboda germaniis sk-is avtorebis mier. 177 
 vlieti werda, rom savini abstraqciis sasargeblod ar iyenebda 
im arguments, rom is emsaxureboda mesame pirTa interesebis dacvas, 
rogorc Cans, es azri ar TamaSobda gadamwyvet rols uflebis 
gadacemis axali sistemis SeqmnaSi. es argumenetebi, mogvianebiT iqna  
gamoTqmuli denburgis, ieringis mier, rodesac abstrqciis modeli 
sayovelTaod iqna miRebuli.  
 miuxedavad amisa, pirvel Sexedulebad rCeba da saxeldeba 
pandeqtistikebis midrekileba kerZo samarTlis sistematizaciisken.178 
naTelia, rom sanivTo garigebis Teoria gvaZlevs SesaZleblobas 
mivaRwioT mkafio gamijvnas sanivTo da valdebulebiT garigebas 
Soris.179 
 abstraqciis principis SemoRebis mizani iyo sicxade Seetana 
samarTlebriv institutebSi, gansakuTrebiT im urTierTobebSi, sadac 
vxvdebiT sanivTo da valdebulebiTi garigebebis erTobliobas.  
 daskvnis saxiT SeiZleba iTqvas, rom abstraqciis modeli 
iZleva sakuTrebis uflebis gadacemis procesis analizis 
SesaZleblobas da misTvis damaxasiaTebel Taviseburebad aris 
miCneuli. Tumca unda aRiniSnos, rom misi gaTvaliswineba ar moxda 
mraval samarTlebriv sistemebSi.180 

iuridiul doqtrinaSi abstraqciis princips germaniis 
samoqalaqo kodeqsis SeqmnisTanave gamouCdnen mowinaaRmdegeebi. 
kritika exeba im SemTxvevebs, rodesac valdebulebiTi da sanivTo 
garigebis dadeba ar moicavs drois farTo intervals, xelSekruleba 
ideba da sruldeba erTdroulad.  
 germaniis samoqalaqo kodeqsis miRebamde girke werda: 
`arsebiTad Teoria ar ewinaaRmdegeba faqts, sjuldeba moiTxovs 
umartivesi tipis nasyidobis xelSekrulebac ki davyoT, sul mcire, 
sam samarTlebriv etapad da TiToeuli inarCunebs damoukideblobas. 
aqedan daskvna, rodesac piri midis maRaziaSi da yidulobs 
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xelTaTmans, ixdis Tanxas da iRebs mas, man unda icodes, rom 
ganaxorciela sami moqmedeba: 

 pirveli, SeTanxmeba, romliTac xdeba valdebulebis sagnis 
formireba, gvaZlevs kreditorsa da movales Soris 
urTierTobis safuZvels, romelic wydeba SesrulebiT; 

 sanivTo garigeba emsaxureba sakuTrebis uflebis gadacemas da 
inarCunebs damoukideblobas yidva-gayidvis xelSekrulebisagan; 

 damatebiT, am or garigebasTan erTad ganxorcielebul unda 
iqnes mflobelobaSi gadacema, romelic miCneulia 
samarTlebrivi mniSvnelobis qmedebad da ara garigebad.  
iTvleba Tu ara amgvari dayofa fiqciad? ori sxvadasxva, 

damoukidebeli garigebis SeqmniT, maSin, rodesac realurad arsebobs 
ori sxvadasxva Sexeduleba erTian garigebaze, amiT ki materialuri 
samarTali zaraldeba, radgan yuradReba am SemTxvevaSi gadadis 
sruliad formalur Sexedulebebze”181 
 germaniis samoqalaqo kodeqsis miRebis Semdegac ar Camcxrala 
kritika abstraqciis modelis mimarT. denburgi werda, rom `idea, 
romliTac SesaZlebelia gadacemas hqondes abstraqtuli xasiaTi, 
magram is mas yovelTvis ar axasiaTebs. gadacema, zogadad, iTvleba 
abstraqtulad, rodesac is xorcieldeba warsulSi dadebuli 
garigebis Sesasruleblad, SecdomiT gadaxda ki ar gaZlevT 
vindikaciis uflebas, romelic SesaZlebelia wardgenil iqnes mesame 
pirebis mimarTac, aramed mxolod kondiqciiT aris SesaZlebeli 
gadacemulis ukan dabruneba, romelic SesaZlebelia wardgenil 
iqnes, mxolod  mimRebis mimarT.”182 
 germanul iuridiul doqtrinaSi saukuneze meti xania 
grZeldeba abstraqciis principis gaazreba. kritika, romelic Tavs 
daatyda abstraqciis models, ZiriTadad emyareba im azrs, rom es 
modeli moqmedebs mxolod maSin, rodesac arsebobs droSi sxvaoba, 
ZiriTad (valdebulebiT) da Sesrulebis garigebebs Soris.  
germaneli  mecnierebi werden: `ra Tqma unda es yvelaferi ideis 
doneze arsebuli kategoriebia, vidre sinamdvilis”, romelic Tan 
mihyveba germaniis samoqalaqo kodeqss da masTan dakavSirebuli 
ganxilvebi imgvaria, rogoric girkes kalams ekuTvnis, Tumca 
gansxvaveba mdgomareobs imaSi, rom isini weren rZeze da ara 
xelTaTmanze”183 
 abstraqciis modelis mowinaaRmdege mecnierebi aseve 
aRniSnavden, rom: `roca saqme exeba axali manqanis SeZenas, am 
SemTxvevaSi gamyidvelica da myidvelic aTvicnobiereben, rom maT 
erTi kviris win dades nasyidobis xelSekruleba, xolo daTqmuli 
drois gasvlamde, vidre gamyidveli gadascems myidvels sakuTrebis 
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uflebas, eZleva SesaZlebloba Seamowmos, gadaixada Tu ara 
myidvelma nasyidobis fasi. aseT SemTxvevaSi nebismieri piri 
gaaTvicnobierebs, rom xelSekrulebaze xelmowera erTia, xolo 
sakuTrebis uflebis mopoveba meore”.184 
 cnobili germaneli komparativistebi, cvaigerti da kotci, 
abstraqciis models germaniis kerZosamarTlis `savizito baraTs” 
uwodebdnen. isini aRniSnavden, rom: `sruliad misaRebia, gavavloT 
zRvari nasyidobis xelSekrulebis SigniT, garigeba, romliTac 
mxareebi ubralod iReben valdebulebas sakuTrebis uflebis 
gadacemis Taobaze da Sesrulebis Sinaarsis garigeba, romliTac 
xdeba sakuTrebis uflebis gadacema”. am gamijvnis mizani sruliad 
gasagebia da SesamCnevia rodesac xelSekrulebis dadebasa da mis 
Sesrulebas Soris gadis garkveuli dro. Tumca, sruliad 
xelovnurad iTvleba Sesrulebis garigebis aRiareba damoukidebel 
garigebad, ZiriTad kauzaluri garigebisagan. es Teoriuli 
konstruqciebi asaxvas ar povebs mxareTa Soris realur 
urTierTobebSi da aqedan gamomdinare, iTvleba `arabunebrivad 
cxovrebisaTvis”.185 

evropis sxva qveynebi, iReben ra abstraqciis princips, 
Tanxmdebian, rom Sesrulebis elementi ganagrZobs arsebobas, mizezis 
-`cauzas” elementis gareSe, Tumca gauqmebis specialuri wesebis 
dacviT. 186 
 germaniis samoqalaqo kodeqsi iTvaliswinebs abstraqciis 
principis SezRudvis normatiul safuZvlebs im mosazrebaze 
dayrdnobiT, rom sanivTo garigeba, aseve iTvleba `samarTlebriv 
garigebad”,187 aqedan gamomdinare, masze vrceldeba gsk-is zogadi 
normebi garigebebis Sesaxeb.188 
 germaniis samoqalaqo kodeqsis 139-e paragrafis Tanaxmad, Tu 
baTilia garigebis nawili, maSin mTliani garigebac baTilia, Tu 
SeuZlebelia imis daSveba, rom igi daideboda baTili nawilis 
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gareSe.189 am wesidan gamomdinare, Tuki ZiriTad gairgebasa da 
Sesrulebis garigebas ganvixilavT erTian garigebad, Sedegi iqneba 
is, rom pirveli garigebis baTiloba gavlenas moaxdens meore 
garigebis baTilobaze. 190 
 germaniis sk-is 158-e paragrafze dayrdnobiT SesaZlebelia 
xelSekrulebis mxareebma gansxvavebul weszec miaRwion SeTanxmebas, 
kerZod, garigebis mxareebs SeuZliaT gaiTvaliswinon, rom sanivTo 
garigeba ZalaSi iqneba ZiriTadi valdebulebis namdvilobis pirobiT. 
 Tuki cvaigerti da kotci 1977 wels aseT SesaZleblobas 
udavod miiCnevden, drobnigi (1994, 1998 w.) da vlieti (2000 w.) aseT 
SeTanxmebas, rogorc sruliad normalur da dasaSveb SesaZleblobad 
Tvlian, romelic germanul samarTalSi faqtobrivad arsebobs. gsk-Si 
am wesebze dayrdnobiT, abstraqciis principma, Tanamedrove germanul 
samarTalSi moipova dispoziciuri xasiaTi da moqmedebs mxolod im 
SemTxvevbSi, Tuki mxareebi ar gaiTvaliswineben amgvar SeTanxmebas. 
 Tanamedrove germanuli iuristebi aRiareben, rom `abstraqciis 
principi jer kidev inarCunebs fundamentur mniSvnelobas 
Tanamedrove germanul sanivTo samarTalSi, Tumca ufro 
misadagebulia praqtikul midgomebTan. aqve unda aRiniSnos, rom 
evropis momavali samoqalaqo kodeqsi iziarebs ara abtraqciis, 
aramed sakuTrebis uflebis gadacemis kauzalur models. 191 
 abstraqciis principis analizis safuZvelze, SesaZlebelia 
ganvixiloT sakiTxi, moqmedebs Tu ara abstraqciis modeli qarTul 
kerZo samarTalSi ipoTekis uflebasTan dakavSirebiT. pasuxi am 
SemTxvevaSi uaryofiTia, rasac obieqturi safuZveli gaaCnia; kerZod, 
ipoTekis uflebis warmoSobas safuZvlad udevs, rogorc ZiriTadi 
garigeba (sesxis, kreditis da a. S), aseve sanivTo garigeba _ mxareTa 
SeTanxmeba movalis an mesame piris sakuTrebaSi arsebuli qonebis 
uzrunvelyofis mizniT gamoyenebis Taobaze. Sesabamisad, orive 
garigeba eqvemdebareba rogorc ZalaSi Sesvlis, aseve baTilobis 
saerTo wesebs. Tu dadga garigebis baTilobis sakiTxi, am 
SemTxvevaSi baTiloba exeba orive garigebas rogorc sanivTo, aseve 
valdebulebiTs. am SemTxvevaSi garigebis baTiloba safuZvlad edeba 
rogorc uflebis gauqmebis registracias, aseve uZrav qonebaze 
pirvandeli mdgomareobis aRdgenas.  
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kanonmdebeli ar krZalavs ipoTekis sagnis kreditoris 
mflobelobaSi gadacemas, Tumca umravles SemTxvevebSi ipoTekis 
arsebobis ganmavlobaSi, is mesakuTris pirdapir mflobelobaSi 
rCeba. aqedan gamomdinare, uzrunvelyofili valdebulebis 
SemTxvevaSi ar dgas mesakuTris mxridan kreditorisagan uZravi 
nivTis gamoTxovis problema.  

daskvnis saxiT SeiZleba vTqvaT, rom Teoriulad SesaZlebelia, 
rom gavmijnoT ipoTekiT uzrunvelyofili sabanko kreditis dros 
sanivTo da valdebulebiTi garigeba, Tumca es ar aris sakmarisi 
safuZveli imisa, rom vamtkicoT abstraqciis modelis arseboba 
ipoTekis uflebasTan mimarTebaSi.192  
   

4.6 uflebis damdgeni dokumenti 

 
sajaro reestrSi uZrav qonebaze ipoTekis uflebis 

registraciis safuZveli, garda kanoniT dadgenili dokumentaciisa, 
aris `uflebis damdgeni dokumenti” _ es aris ori damoukidebeli, 
sanivTo da valdebulebiTi garigebis krebsiTi saxelwodeba, 
romelic moicavs rogorc mxareTa saxelSekrulebo urTierTobis 
Sinaars, aseve im informacias, romelic uflebis registraciisaTvis 
aris savaldebulo. uflebis damdgeni dokumenti aris is wyaro, 
saidanac xdeba saregistraciod mniSvnelovani informaciis amoReba 
da uZrav qonebaze arsebul amonawerSi asaxva. 
 sanivTo da valdebulebiT garigebebs, romlebic sabanko 
praqtikaSi erTiani xelSekrulebis formiT gvxvdeba, an 
urTierTdakavSirebul xelSekrulebebs warmoadgenen, moicaven im 
ZiriTad informacias, romelic safuZvlad edeba uflebis 
warmoSobas. ZiriTadad es pirobebi exeba: mxareTa saidentifikacio 
rekvizitebs, mesakuTris `gankargviTi” Sinaarsis matarebel pirobas, 
SeTanxmebas xelSekrulebis vadas, uzrunvelsayofi moTxovnis 
odenobas da sxva arsebiT pirobebs, romelebic ukavSirdeba mxareTa 
Soris sakredito saxelSekrulebo urTierTobebs.  
 saregistracio warmoebis procesSi xdeba rogorc garigebis 
Sinaarsobrivi Tanxvedris Semowmeba, aseve masSi arsebuli 
saxelSekrulebo pirobebis Sesabamisoba saregistracio 
moTxovnasTan.  
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4.7 ipoTekis xelSekrulebis forma 

 
ipoTekis saxelSekrulebo formisaTvis dadgenilia msgavsi 

wesebi, rac gaTvalisiwnebulia uZrav qonebaze sakuTrebis uflebis 
warmoSobisaTvis. arsebobs xelSekrulebis formis arCevis 
Tavisufleba, Tumca paralelurad arsebobs urTierTobebi, 
romlebic savaldebulo werilobiT formas iTvaliswinebs.193  
 miuxedavad zogadi da specialuri saxelSekrulebo wesebisa, 
aris xelSekrulebebi, romlebic maTTvis damaxasiaTebeli 
saxelSekrulebo erTianobiT `specialur” saxes qmnian.194 
 sabanko praqtikaSi ipoTekis uflebis damdgeni dokumenti, misi 
ori damoukidebeli  Sinaarisis saxelSekrulebo pirobebiT ideba 
erToblivad. rogorc sanivTo, aseve valdebulebiTi garigebisaTvis 
gaTvaliswinebulia werilobiTi forma da orive garigebis damowmeba 
xdeba kanonmdeblobiT dadgenili wesiT: an xdeba mxareTa 
xelmowerebis damowmeba maregistrirebel organoSi an notariusTan. 
xelSekrulebis sanotaro damowmeba gulisxmobs rogorc mxareTa 
xelmowerebis, aseve garigebis Sinaarsis damowmebas. 195 

ipoTekiT uzrunvelyofili sabanko kreditis xelSekruleba 
ideba werilobiT formiT.196 ori damoukidebeli garigebis kombinacia 
erTiani xelSekrulebis saxiT ganapirobebs maT erTian 
saxelSekrulebo mizans. miuxedavad imisa, rom TiToeuli inarCunebs 
samarTlebriv damoukideblobas, formis nawilSi isini 
eqvemdebarebian erTian _ werilobiT formas.197  

 xelSekrulebis formis mimarT wayenebuli moTxovnebi unda 
iyos martivi da ekonomiuri. ipoTekiT uzrunvelyofili sakredito 
xelSekruleba Sedgenil unda iqnes im formiT, romelic warmoadgens 
sakmaris mtkicebulebas da romelic Tan erTvis ipoTekis safuZvelze 
wardgenil nebismier moTxovnas sasamarTloSi.198  
      werilobiTi formis upiratesoba da prioritetuloba mravali 
mizeziT aris ganpirobebuli. mas irCeven mxareebi, romlebic 
dainteresebuli arian urTierTobis samarTlebrivi SedegebiT.  
mxareebi miiswrafvian dadon werilobiTi xelSekruleba, romelic 
momavalSi Seasrulebs mtkicebulebis funqcias. kontraqti 
avaldebulebs mxareebs gaaTvicnobieron maTi ekonomikuri poziciis 
mniSvneloba, da bolos, kontraqti iZleva ara saxelSekrulebo 
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mxareebis, aramed mesame pirebisaTvis SesaZleblobas, gaakontrolon 
xelSekrulebis Sinaarsi.199 

 „teqstis forma“ iTvaliswinebs garkveul moTxovnebs: teqsti 
Sedgenil unda iqnes alfabeturi an sxva simboloebiT. gamoxatul 
unda iqnes im formiT, romelic misi wakiTxvis SesaZleblobas 
mogvcems, anu iqneba SesaZlebeli teqstis materialuri formiT 
miReba.200 
 zogierT samarTlebriv sistemebSi konsesualuri SeTanxmebis 
forma, rogorc kanonis savaldebulo moTxovna, damokidebulia 
sesxis moculobaze. magaliTad, portugaliaSi sk-is 1143-e muxlis 
Tanaxmad, kerZo pirebs Soris sesxis SemTxvevaSi, Tu sesxis Tanxa 
2000 evroze naklebia, formis dacvaa ar aris savaldebulo moTxovna. 
2000-dan 20000 evromde sesxis SemTxvevaSi werilobiTi forma 
savaldebuloa, xolo 20000 evroze zemoT xelSekruleba unda 
damowmdes notarialurad. 201 
 poloneTis sk-is 720-e paragrafis pirveli nawilis Tanaxmad, 
`sesxis xelSekrulebiT kreditori gadascems fuls an saqonels 
sakuTrebaSi movales, romelic valdebulia daabrunos imave 
odenobis Tanxa an imave saxisa da xarisxis saqoneli”. Tu sesxis 
Tanxa aRemateba 125 evros, sesxis xelSekruleba unda daidos 
werilobiTi formiT. 202 
   
 

4.8 ipoTekiT uzrunvelyofili sabanko kreditis xelSekruleba, 
rogorc standartuli tipis xelSekruleba 

 
 sabanko kreditze moTxovnaTa mkveTrma zrdam ganapiroba is 
faqti, rom dRes sabanko seqtoris mier ipoTekiT uzrunvelyofili 
sabanko kreditis xelSekruleba gvevlineba, rogorc mravaljeradi 

                                                 
199 formis mniSvnelobaze saxelSekrulebo samarTalSi ix. Wanturia l., zoiZe b., 
saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, gamomcemloba 
`samarTali”, Tb., 2001, 102 da Semdgomni; Paul Richards, Law of contract, 7 ed. Harlow, Munich, 

Pearson Longman,  2005, 97-106; cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis 
Sesavali krZo samarTlis sferoSi”, t. II, gamomc. `jisiai”, Tb., 2001, 51-64. 
200 evropul sivrceSi arsebobs oTxi tipis werilobiTi forma: 1.`teqstis forma”, 
2.`teqstualuri forma myari saSualebebiT;”3 “werilobiTi forma”; 4 xelmowerili”. 
teqsti unda ikiTxebodes yovelgvari cvlilebisa da gardaqmnebis gareSe. wakiTxva 
unda iyos SesaZlebeli vizualurad (SesaZlebelia amobeWdili saxiT, an romlis 
SegrZnebac aris SesaZlebeli (brailis SriftiT). xmovani Canaweri ar ganixileba 
`werilobiT formad”, vinaidan is ar aris teqstobrivi saxiT mocemuli. DCFR, II-

1:106, comments,  103. 
200 evrogaerTianebis wevri qveynebi sanotaro formas ganixilaven ara rogorc 
formas, aramed, rogorc `moTxovnas” formisadmi ix.: cf  E- commerce Directive 2000/31/EC 

recital 36 and art . 1.(5) (d) 1 st intend) .  
201

 DCFR, Full edition, Volume I, sellier, 2008,  2460. 
202

 iqve. 
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gamoyenebisaTvis Seqmnili standartuli pirobebis matarebeli 
xelSekruleba, romelic bankis mier calmxrivad Camoyalibebuli 
pirobebis `katalogs” warmoadgens. movalis mier saxelSekrulebo 
pirobebis aRiareba da masze Tanxmoba xelmoweriT gamoixateba.203 

germaniisa da sxva evropuli qveynebis saxelSekrulebo 
samarTlis ganviTarebis mizania momxmareblis uflebebis dacva, 
romelic imyofeba iseT saxelSekrulebo kavSirSi, romelic 
araTanabar pirobebSi ayenebs mas kreditorTan SedarebiT da 
saWiroebs misi kanonieri interesebis dacvas. germaneli civilistebi 
2002 wlis reformamde aradamakmayofileblad miiCnevdnen 
kanonmdeblobas, romelic aregulirebda momxmarebelTa uflebebs. 
movalis samarTlebrivi dacvis xarisxi Semdegi terminiT aris 
Sefasebuli – `ill coordinated”.

204
 

 germaniis kerZo samarTalSi reforma ganxorcielda 
momxmarebelTa saxelSekrulebo samarTlisa da gsk-is fundamenturi 
principebis – samarTlebrivi Tanasworobisa da mxareTa 
avtonomiurobis gaTvaliswinebiT. 205  

samarTlebrivi problema, romelic evropulma kanonmdeblebma 
direqtivebze206 dayrdnobiT gadaWres, misabaZi magaliTia 
saqarTvelosTvis. movale, romelic bankisagan iRebs momsaxurebas _ 
fulad Tanxas, saWiroebs samarTlebriv dacvas.207 sakredito 
xelSekrulebis gaformeba rTuli da xangrZlivi procesia. movale, 
romelic xelmoweriT aRiarebs sakredito xelSekrulebis pirobebs,  
SesaZlebelia man mogvianebiT aRmoaCinos, rom mis mier miRebuli 
saxelSekrulebo pirobebi kabaluria an ewinaaRmdegeba mis  nebas.208 

                                                 
203

  Breslin J.,  Banking law 2. ed. Dublin ,Thomson Round Hall,  2007, 290. 
204 Jürgen Basedov, Das BGB im Künftigen europäischen Privatrecht, der hybride Kodex, (2000) 200 Archiv 

für die civilistische Praxis 449 ff.; Christian Kirchner, Der punktuelle Ansaty als Leitprinzip 

gemeinschaftsrechtliche Privatrechtsharmonisierung,  in Stefan Grundmann, Dieter Medicus and Walter 

Rolland (eds.),  Europäisches Kaufgewährleistungsrecht (2000), 95 ff. Thomas M.J. Möllers, „Europaische 

Richtlinien zum Bürgerlichen Recht“, 2002 Juristenzeitung 121 ff.; Thomas Pfeiffer, „Die Intagration von 

„Nebengesetzen“ is das BGB“, in Wolfgang Ernst and Reinhard Zimmermann (eds.) Zivilrechtswissenschaft 

und Schuldrechtsreform (2001) 481 ff.; Rösler (n.6) 218 ff. wignSi: Reinhard Zimmermann, The new 

German law of obligations, historical and comparative perspectives, (II. Freedom, Equality and Social 

Respnsability at the Time of the Original BGB), 1. publ.. – Oxford,Oxford Univ. Press, 2005, 160. sq,.7. 
205

 gsk-is principebze ix.: Joachim Rückert, Das BGB und seine Prinzipen:Aufgabe, Lösung, Erfolg, in 

Mathias Schmoeckel, Joachim Rückert and Reinhard Zimmermann (eds.), Historisch- kritischer Kommentar 

zum BGB, vol. I (2003), Vorbem. §, 1, nn. 1 ff. wignSi: Reinhard Zimmermann, dasax. naSomi, sq.8.  
206

 ix. Directive 94/47/EC,187-190.   Fundamental texts on European private law , Oliver Radley-Gardner , 

Hugh Beale, Reinhard Zimmermann and Reiner Schulze, Oxford Hart Publ., 2003.p.187-196; Ulf Bernitz, 

The Commissions Comunications and Standard Contract Terms, in book, The harmonisation of European 

contract law,  implications for European private laws, business and legal practice ed. by Stefan Vogenauer, 

Oxford,  Hart, 2006, 185-196. 
207 begiaSvili n., damatebiTi uzrunvelyofis gamoyeneba sabanko kreditis dros, 
studenturi samarTlebrivi Jurnali, 2011, 40-41. 
208 magaliTisTvis SeiZleba moviyvano erT-erTi komerciuli bankis mier ipoTekiT 
uzrunvelyofili sabanko kreditis xelSekrulebiT gaTvaliswinebuli piroba, 
citata xelSekrulebidan:`msesxebili Tanaxmaa, rom bankma iZulebiTi gadaxdevineba 
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valdebulebis Sinaarsis gansazRvra praqtikaSi mravali 
samarTlebrivi problemis warmoSobis safuZvli SeiZleba gaxdes. 
sabanko praqtikis mometebuli brunvaunarianobidan gamomdinare, 
saxelSekrulebo pirobaTa gansazRvra unda akmayofilebdes Semdeg 
moTxovnebs: 

 valdebulebis monawileebi darwmunebulni unda iyvnen, rom 
saxelSekrulebo pirobebi maT sworad esmiT; 

 valdbulebis Sinaarsis gansazRvris simartive; 

 saxelSekrulebo Tavisufleba, momavalSi saxelSekrulebo 
pirobaTa transformaciis mizniT. 

 bankis mier saxelSekrulebo pirobaTa winaswar Camoyalibeba da 
simkacre ganpirobebulia im samomavlo riskebiT, romelic SeiZleba 
movalis gadaxdisuunarobas an valdebulebis Seusruleblobas 
mohyves. 209 

 sasurvelia, movales mieces SesaZlebloba gaecnos bankis mier 
winaswar Sedgenil xelSekrulebis teqsts, romelic SesaZlebelia 
xelmiswavdomi iyos momxmareblisTvis da misces mas SesaZlebloba 
winaswar miiRos gadawyvetileba da gaecnos komerciuli bankis mier 
standartuli pirobebiT Sedgenil sakredito xelSekrulebas.210 
movalis informirebuloba momaval saxelSekrulebo pirobebze 
samarTlebrivi uflebebis dacvis erT-erTi garantiaa.211  

`SemTavazebeli, aseve valdebulia meore mxarisaTvis 
standartuli pirobebis Sinaarsis gacnobis SesaZlebloba Seqmnas. 
misi Seusruleblobis Sedegad xelSekruleba standartuli 
pirobebis gareSe dadebulad CaiTvleba. meore mxarem xelSekrulebis 
standartuli pirobebis Sinaarsis gageba unda SeZlos. teqsti 
martivad gasagebi unda iyos, SeZlebisdagvarad rTuli winadadebebis 
gareSe da ara patara SriftiT. pirobebi Tavebis mixedviT 

                                                                                                                                                     
miaqcios msesxeblis kuTvnil nebismier (maT Soris arauzrunvelyofil)  qonebaze; 
amasTan, ar aris aucilebeli msesxeblis mimarT arsebuli moTxovnis 
dakmayofilebis mizniT iZulebiTi aRsruleba Seexos Tavdapirveli uzrunvelyofis 
sagnebs. bankis gadawyvetilebiT SesaZlebelia iZulebiTi aRsruleba 
Tavdapirvelad daiwyos msesxeblis kuTvnil sxva qonebaze.”  
209

pirveli msoflio omis Semdeg sadazRvevo kompaniebma, bankebma, msxvilma 
kompaniebma, sakuTari biznesis racionalizaciis mizniT, praqtikidan amoiRes 
individualur momxmarebelze gaTvlili kontraqtebi da Camoayalibes zogadi, 
modeluri biznespirobebi. Tanamedrove etapze, kompiuterizaciis pirobebSi 
standartuli formiT Sedgenili xelSekrulebis gareSe warmoudgenelia biznesis 
warmoeba. ix. Norbert Horn, Hein Kötz, Hans G. Leser German private and commercial law, an 

introduction ,Oxford , Clarendon Pr.,1982,  87. 
210

 standartuli pirobebis uCveulo debulebebis samarTlebriv Sedegebze ix. 
Wanturia l., zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 
gamomc. `samarTali” Tb., 2001, 52-55. 
211pasuxismgeblobis sakiTxze sakredito-samarTlebrivi konsultaciisas ix. 
karsten-peter klauseni, sakredito-samarTlebrivi pasuxismgebloba, II germanul-
qarTuli simpoziumi sakorporacio samarTalSi 2003, simpoziumis masalebi, Tb., 
2003, 530-532. 
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dasaTaurebuli unda iyos. debuleba, romelic teqstSi qvesaTauris 
Semdeg ar aris moqceuli, SeiZleba standarTuli pirobebis mTeli 
teqstis baTilobis mizezad an maTi xelSekrulebaSi CarTvis 
dabrkolebad iqces.”212 

kanonmdeblobiT kreditorisaTvis  informaciis miwodebis 
valdebulebis dakisreba aris gaZliereba principis – pacta sunt 

servanda.213 
 ipoTekiT uzrunvelyofili sabanko kreditis xelSekrulebis 
Sinaarsis problematikasTan dakavSirebiT unda aRvniSnoT, rom droa 
saqarTveloSi kanonmdeblma gaiziaros is miRwevebi, rac evropul 
kanonmdeblobaSi didi xania damkvidrda.214 mxedvelobaSi maqvs 
movalis, rogorc momxmareblis statusSi ganxilva da misi 
uflebebis dacva im urTierTobebSi, romelSic mxareebi 
araTanabaradaa warmodgenili da movales urTierToba uwevs 
ganuzomeli finansuri SesaZleblobebis mqone subieqtTan, romelic 
asve warmatebiT axdens sakuTari uflebebis dacvas sasamarTlosa Tu 
sxva dawesebulebebSi.215  

sakredito xelSekrulebebis pirobebis SinaarsSi movalis 
minimaluri Tanamonawileoba saeWvos xdis misi kanonismieri 
uflebebis samarTlebrivi dacvis xarisxs.216 evropis 
saxelSekrulebo samarTlis reformis erT-erTi mizani swored susti 
mxaris  samarTlebrivi dacvis uzrunvelyofaa.217 
 xelSekruleba ganixileba, rogorc avtonomiuri mniSvnelobis 
normaTaA erToblioba, romelic moicavs samoqalaqo 
pasuxismgeblobis wesebs da SeiZleba daekisros pirs maT Soris 
SeTanxmebuli pirobebis Seusruleblobis gamo. 218 
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 gasviani T., xelSekrulebis standartuli pirobebis xelSekrulebis Semadgenel 
nawilad gadaqceva, Jur.: `marTlmsajuleba da kanoni” #1(16)08, 41. 
213,,xelSekrulebis uzenaesobis  principi” ix. Zimmermann R.,dasax. naSromi, 211.  
214 Sveicariis samomxmareblo kreditze ix. Hans Giger, Key problems of the new concept of the 

Swiss consumer credit legislation , Bern,Stämpfli, 2003, 45 da Semdgomni. 
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 momxmareblis cneba ix.  Beale, Hugh G. Cases, materials and text on contract law , 2. ed., Oxford,  

Hart, 2010, 142 da Semdgomni; zaaliSvili v., samomxmareblo kerZosamarTlebrivi 
urTierTobebis regulirebis sistemuri Taviseburebani qarTul kanonmdeblobaSi, 
Jur. `samarTlis Jurnali”, 1-2, 2010, 60-61. 
216

 saerTo samarTlis sistemis magaliTze sesxis xelSekrulebis momzadebis 
samarTlebrivi problemebi ix: Warkentine, Edith R., Secured transactions under article 9 of the 

Uniform Commercial Code,   Michie Law Publ., Charlottesville, Va. , 1995, B-3 

217 evropis iuridiul literaturaSi `susuti mxaris” dacvis `refleqsebze”ix: F. 

William Grosheide, “Reflection of the Protaction of the Weak Party in Dutch and EU Contract Law”, in The 

future of European contract law, essays in honour of Ewoud Hondius to commemorate his retirement as 

professor of civil law at the University of Utrecht , ed. by Katharina Boele-Woelki , Alphen aan den Rijn, 

Kluwer Law Internat., 2007.247-263; Sead. zaaliSvili v., dasaxelebuli naSromi, 57. 
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 ix.   xelSekrulebis cneba ix.  Beale, Hugh G. Cases, materials and text on contract law ,2. ed., 

Oxford,  Hart, 2010, 39 da Semdgomni. 
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sabanko kreditis xelSekruleba klasikuri magaliTia, sadac 
SezRudulia saxelSekrulebo Tavisuflebis xarisxi.219 ipoTekiT 
uzrunvelyofili kreditis xelSekrulebis gaformebis dros meore 
mxaris gavlena saxelSekrulebo pirobebis cvlilebaze SezRudulia 
an praqtikulad ar arsebobs. aseTi tipis xelSekrulebebSi 
saxelSekrulebo Tavisuflebis xarisxi minimumamdea dayvanili.220 
SezRuduli Tavisuflebis pirobebSi mniSvnelovania saxelSekrulebo 
pirobaTa kontrolis meqanizmebis SemuSaveba, raTa ar moxdes 
movalis, susti mxaris interesebisa da misi qonebrivi uflebebis 
Selaxva.221  

standartuli pirobebiT dadebuli xelSekruleba es aris 
calmxrivad saxelSekrulebo pirobebis SeTavazeba meore mxarisadmi, 
romelic xelSekrulebaze xelmoweriT, gamoTqvams Tanxmobas da 
mzadyofnas miuerTdes saxelSekrulebo pirobebs. rogorc wesi, 
standartuli pirobebiT dadebuli xelSekrulebis Sinaarsi mkacria, 
romelic ar eqvemdebareba meore mxaris mier mis gadaxedvas.222 
 saxelSekrulebo samarTali erT-erTi yvelaze dinamikuri 
sferoa evropis saxelSekrulebo samarTalSi da aseve 
fundamentaluri kerZo samarTlis disciplina yvela erovnul 
samarTlebriv sistemebSi.  

SECOLA - evropuli saxelSekrulebo samarTlis sazogadoeba 
Seiqmna evropuli saxelSekrulebo samarTlis Seswavlisa da misi 
xarisxis gaumjobesebis mizniT. sazogadoebis interesis obieqtia 
saxelSekrulebo samarTlis sferoSi ZiriTadi institutebis, 
cnebebisa da masTan dakavSirebuli sakiTxebis  kvleva. sazogadoebis 
mier weliwadSi orjer imarTeba saerTaSorisos konferencia, 
romlis masalebi, aseve samecniero xasiaTis wignebi qveyndeba 
periodulad, rac exmareba evrokavSiris wevrsaxelmwifoebs 
samecniero publikaciebis saxiT es gzavnili asaxon nacionalur 
samarTlebriv sistemebSi. sazogadoeba kvlevis periodul masalebs 
aqveynebs evrokavSiris yvela oficialur enaze. 223 

                                                 
219 Richard Stome,  The modern law of contract, 6. ed., 1, London, Cavendish, 2005, 21-22; 
Tavisuflebasa da samarTlianobaze saxelSekrulebo samarTalSi ix. zoiZe b., 
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centri, Tb., 2005, 268-285. 
220ix. Norbert Horn, Hein Kötz, Hans G. Leser German private and commercial law, an introduction ,Oxford, 

Clarendon Pr.,1982, 87. 
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 evropis saxelSekrulebi samarTlis WrilSi, susti mxaris dacvis maRali 
standartis Seqmnisa  da ideologiur-politikur Sexedulebebze ix. Hesselink, Martijn 
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Law Internat., 2002,  181-191; aseve , Hesselink, Martijn Willem: The new European private law essays on 

the future of private law in Europe , The Hague,  Kluwer Law Internat., 2002. 
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360. 
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dRes evropaSi aqtiurad mimdinareobs saxelSekrulebo 
samarTlis unifikaciisa da evropuli saxelSekrulebo kodeqsis 
SeqmnisaTvis mzadeba, rasac safuZvlad udevs evrokavSiris wevri 
qveynebis praqtikisa ganzogadeba, raTa moxdes problematuri 
sakiTxebis erTiani `receftiT” gadawyveta. 

samarTlis implementacia, romelic exeba usamarTlo 
saxelSekrulebo pirobebs da mocemulia standartuli pirobebis 
saxiT, moxda nacionalur kanonmdeblobaSi momxmareblTa uflebebis 
dacvis normebis SemoRebiT. momxmarebelTa uflebebis dacvis Sesaxeb 
direqtivam (93/13) evropis nacionalur kanonmdeblobaSi sxvadasxva 
SinaarisiT pova asaxva.224 

evrodireqtivis gavleniT SesaZlebeli unda iyos nacionalur 
kanonmdeblobaSi arsebuli normebiT momxmarebelTa TviTdaxmarebis 
xarisxis gazrda, rac SesaZlebelia miRweul iqnes Semdegi 
rkomendaciebis gaTvaliswinebiT: 

 momxmarebelTa uflebebis adekvaturi dacvis uzrunvelyofa; 

 sabazro barierebis aRkveTa da konkurenciis wesebis 
srulyofa; 

 uflebis dacvis sferoSi danaxarjebis minimizacia; 

 nacionaluri kanonmdeblobisa da direqtivebis harmonizaciis 
procesis uzrunvelyofa; 

 xelSekrulebis dadebamde informaciis miwodebis 
uzrunvelyofa; 

 vadebisa da procedurebis Sesabamisoba momxmarebelTa 
uflebebis dacvasTan. 225  

evrokavSiris zogierTi saxelmwifo, magaliTad, germania da 
skandinaviis qveynebi yvela tipis saxelSekrulebo pirobebis mimarT 
iyeneben sasamarTlo kontrols, miuxedavad xelSekrulebis 
moqmedebis arealisa, es iqneba sayofacxovrebo Tu  komerciuli 
urTierTobebi. rogorc wesi, sasamrTlo kontroli xelSekrulebis 
standartul pirobebze gamonaklisad iTvleba evropis wevr-
saxelmwifoebSi. germaniis sasamarTlo miiswrafis, rom `gawmindos” 
ekonomikis seqtori usamarTlo saxelSekrulebo pirobebisagan. 
germaniis sasamarTlo TiTqmis yovelkvira gamoscems 
gadawyvetilebebis sias, romelic sasamarTlom miiCnia komerciul 
urTierTobebSi usamarTlo pirobad.  
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4.9 evrodireqtiva samomxmareblo kreditis SeTanxmebaze 

 
 

 evropis masStabiT didi xania dawyebulia samecniero muSaoba 
kerZo samarTlis institutebis reformirebisa da srulyofis mizniT. 
evropul kerZo samarTalSi ganxorcielda sasesxo valdebulebebis 
saxeebad dayofa, romelic specialuri regulirebis wess 
eqvemdebareba. 

evropis kerZo samarTalSi sesxis xelSekrulebis 
maregulirebeli normatiuli bazisa da arsebuli praqtikis 
ganzogadeba ar exeba sasesxo urTierTobis iseT specifikur saxes, 
rogoricaa samomxmareblo, biznesis dafinansebisa da uZravi qonebiT 
uzrunvelyofili fuladi valdebulebebi.  

”Semswavlelma jgufma” ar imsjela ipoTekur kreditze _ 
samarTlebriv urTierTobaze,  roca vali uzrunvelyofilia uZravi 
qonebiT. ipoTekuri kreditis ganxilvis gareSe datovebis sami mizezi 
arsebobda: pirveli, ipoTekuri krediti aris sesxis xelSekrulebis 
specifikuri saxe, meore, TiToeul qveyanas Tavisi nacionaluri 
sistema aqvs ipoTekuri kreditis regulirebis. da mesame, arsebobs 
evrokomisiis ipoTekuri kreditis specifikuri regulirebis wesebi _ 
e.w ”TeTri furceli”, romelic evropis ipoTekuri bazris 
integraciis mizniT Seiqmna, romelzedac muSaoba 1985 wlidan 
mimdinareobs.226  

2000 wels miRebul iqna  evrodireqtiva `momxmarebelTa 
sakredito SeTanxmebis” Sesaxeb.227 direqtivam xeli Seuwyo sasesxo- 
sakredito sferoSi evrokavSiris qveynebis nacionaluri 
kanonmdeblobis harmonizaciis process. direqtivis pirveli muxlis 
Tanaxmad, direqtivis mizania wevri-saxelmwifoebis samarTlis 
calkeuli aspeqtebis, regulirebisa da administrirebis wesebis 
harmonizacia, romelic exeba momxmarebelTa Soris gaformebul 
sakredito SeTanxmebas. 

direqtiva aregulirebs iseTi saxis sakrdito urTierTobebs, 
sadac momxmarebeli aris fizikuri piri, romelic sakredito 
SeTanxmebas debs piradi saWiroebisaTvis, yovelgvari savaWro, 

                                                 
226 ix. White Paper on the Intagration of EU Mortgage Credit Markets (COM(2007)807), Principles, 

definitions and model rules of European private law, Draft Common Frame of Reference (DCFR)  prepared 

by the Study Group on a European Civil Code and the Research Group on the EC Private Law (Acquis 

Group). Ed. by Christian von Bar, Eric Clive and Hans Schulte-Nölke and others, Outline ed. München, 

Sellier, 2009. p. 2457. Josef Drexl,  Continuing Contract Law Harmonisation under the White Paper of 1985? 

- Between Minimum Harmonisation, Mutual Recognition, Conflict of Laws, and Uniform Law, in An 

academic green paper on European contract law, ed. by Stefan Grundmann, The Hague, Kluwer Law Internat, 

2002, 108-123. 
227

 Directive 2008/48.EC on Credit aggrements for consumer”. 
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saqmiani an profesiuli miznis gareSe.228 direqtivis me-2 muxlis 
Tanaxmad, direqtiva ar vrceldeba iseTi saxis kreditebze, 
rogoricaa:  

 sakredito SeTanxmeba, romelic uzrunveyofilia uZravi 
qonebiT, an sxva saxis uzrunvelyofis saSualebebiT, romelic 
gamoiyeneba evrokavSiris wevri qveynebis kanonmdeblobiT; 

 sakredito SeTanxmebebi, romelic dakavSirebulia miwis, an sxva 
saxis uZravi qonebis Sesyidvasa an Senaxvaze; 

 sakredito SeTanxmebebi, romelis odenoba meryeobs 200-dan 
75000 evromde; 

 ijarisa da lizingis xelSekrulebis safuZvelze warmoSobil 
sakredito SeTanxmebebze; 

 sakredito SeTanxmebas, romelic arsebobs overdraftis saxiT 
erT Tveze meti vadiT; 

 sakredito SeTanxmebebi, romelSic procentze SeTanxmeba 
Tavisufalia da romelic unda daifaros aranakleb sam TveSi; 

 sakredito SeTanxmeba, romelic ideba damsaqmebelsa da 
dasaqmebuls Soris, yovelgvari saprocento SeTanxmebis gareSe, 
romlis dadgenac xdeba privilegiis saxiT da romlis 
SeTavazeba ar xdeba sajarod; 

 2004/39/EC direqtiviT gansazRvruli sainvesiticio kompaniebTan 
dadebul sakredito SeTanxmebaze; 

 2006/48/EC direqtiviT gansazRvrul sakredito institutebis 
mier dadebul sakredito SeTanxmebaze; 

 sakredito SeTanxmeba, romelic miRweul iqna sasamarTlos an 
sxva kanonieri organos meSveobiT; 

 sakredito xelSekruleba, romelic iTvaliswinebs 
gansxvavebuli saxis gadaxdebs, Tavisufalia procentisagan da 
ideba arsebuli valis dasafarad; 

 sakredito SeTanxmebaze, romelic uzrunvelyofilia 
momxmareblis depozitiT da momxmareblis pasuxismgebloba 
Semoifargleba dagiravebuli TanxiT. 

 

4.10 sesxis xelSekruleba 

 
sesxis xelSekruleba samoqalaqo samarTalSi klasikur 

xelSekrulebaTa rigs ganekuTvneba, romlis maregulirebeli wesebi 
TiTqmis msoflios nebismieri qveynis samarTlebriv sistemaSi 
arsebobs. evropaSi sesxis xelSekruleba mniSvnelovan ekonomikur 

                                                 
228 Principles, definitions and model rules of European private law, (Draft Common Frame of Reference – 

DCFR) Volume   3, ed. by  Christian von   Bar,  Eric M  Clive,  Full. ed. Munich , Sellier Europ. Law Publ. 

2009, 2455-2456. 
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funqcias atarebs da bolo periodSi ganviTarda praqtikisa da  
tradiciebis safuZvelze.  

`swavlulTa jgufma” evrokavSiris wevri qveynebis nacionaluri 
kanonmdeblobis Seswavlis safuZvelze Camoayaliba sesxis 
xelSekrulebis zogadi cneba. zogadad, sesxis xelSekruleba aris 
SeTanxmeba, romlis Tanaxmad, kreditori gadascems movales 
sargeblobisaTvis SeTanxmebul sagans, im pirobiT, rom movalem 
daTqmul vadebSi unda daabrunos is. sesxis xelSekrulebis obieqti 
SeiZleba iyos nivTi gankuTvnili droebiT sargeblobisaTvis an 
fuladi Tanxa, romelic SeiZleba atarebdes miznobriv an 
aramiznobriv xasiaTs, gadacemuli iyos garkveuli interesis 
safuZvelze an mis gareSe.229 

komisiis mier moxda sesxis xelSekrulebis diferencireba 
Semdeg saxeebad: zogadad sesxis xelSekruleba, fuladi sesxi da 
overdrafti. kvleva exeba sesxis koncefcias evropul 
kanonmdeblobaSi, romelSic ar ganixileba biznessesxebi da sesxi 
uZravi qonebis SeZenis mizniT.230  

sesxxis xelSekrulebiT kreditori gadascems fuls an 
moxmarebad nivTebs movales, romelic valdebulia daabrunos imave 
raodenobis Tanxa an imave saxisa da xarisxis nivTi.231 zogierT 
samarTlebriv sistemebSi ganasxvaveben sesxisa da kreditis 
xelSekrulebebs.232 aris Sereuli sistemis qveynebic, rogoricaa, 
magaliTad, safrangeTi.233 evropul qveynebSi sesxis xelSekruleba 
fuladi Tanxis gadacemiT miiCneva droebiTi sargeblobis 
xelSekrulebad.234  

evropis nacionalur samarTlebriv sistemebSi sesxis 
xelSekruleba SeiZleba iyos realuri an konsesualuri. realuri 
gulisxmobs, rom sesxis xelSekruleba ZalaSi Sedis nivTebis an 
fulis gadacemis momentidan. realuri xelSekruleba amavdroulad 

                                                 
229

 sesxis xelSekrulebis saxeebsa da samarTlebriv bunebaze ix. Mary Donnelly, The law 

of banks and credit institutions , Dublin, Round Hall Sweet & Maxwell, 2000.p.369-379. 
230

  DCFR- Volume I,  .2455.2459. 
231

 sesxis xelSekrulebis cneba ix. latviis sk-is 6.870 muxli, saberZneTis sk-is 806-e 
muxli; espaneTis sk-is 1740-e muxli,. italiis sk-is 1813-e muxli. 
232

 magaliTad, litvis sk-is 6.870-e muxli awesrigebs sesxs, xolo 6.881 sakredito 
xelSekrulebas. poloneTis kanonmdeblobiT sesxis xelSekrulebis cnebas exeba sk-
is 720-e muxlis 1 nawili, xolo sakredito xelSekruleba regulirdeba calke 
kanoniT – bankebis Sesaxeb, 69-70-e muxlebiT. DCFR, Full edition, Volume I, sellier, 2008, 2459. 
233

 safrangeTSi sasamarTlos meSveobiT moxda realur da konsesualur sesxis 
xelSekrulebis gamijvna. sesxis xelSekruleba nawilobriv aris konsesualuri, Tu 
xelSekrulebis erT-erTi mxare aris profesionali kreditori (mag. banki). sesxis 
xelSekrulebis dadebis procesi ori etapisagan Sedgeba: SeTanxmebis ZaliT 
kreditori kisrulobs valdebulebas gadasces msesxebels fuladi Tanxa, xolo 
msesxebeli, Tavis mxriv valdebulia daabrunos vali. safrangeTSi zogierTi 
avatori miiCnevs, rom sesxi realuria, zogic Tvlis, rom sesxis xelSekruleba 
konsesualuria. DCFR, Full edition, Volume I, sellier, 2008, 2460. 
234 iqve. 
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calmxrivi xelSekrulebaa.235 aseTi tipis sesxis xelSekrulebaSi 
mxolod movalea datvirTuli valdebulebebiT, romelsac 
xelSekrulebis an kanonis ZaliT Tanxis dabrunebis valdebuleba 
ekisreba. sesxis xelSekruleba miekuTvneba unilateralur 
xelSekrulebaTa jgufs.236   

realuri xelSekruleba iTvaliswinebs fulisa da nivTebis 
fizikur gadacemas xelSekrulebis namdvilobisaTvis. Tanamedrove 
samarTlebriv sistemebSi realuri xelSekrulebis koncefcias 237 
ganixilavs SezRuduli raodenobis qveynebi.238 evropuli 
kanonmdebloba erTmaneTisagan ganasxvavebs sesxsa da ipoTekiT 
uzrunvelyofil kredits, romelic ganixileba, rogorc specialuri 
tipis sesxis xelSekruleba.  

ekonomikuri mniSvnelobisa da SeTanxmebis moqnili formidan 
gamomdinare, mizanSewonilia sesxis xelSekrulebis normaTa 
Sinaarsidan gamomdinare, sakredito SeTanxmeba ganvixiloT, rogorc 
ormxrivi, konsesualuri SeTanxmeba, vinaidan kreditori 
`valdebulia” gasces fuladi saxsrebi, xolo movale valdebulia 
daabrunos Tanxa. am SemTxvevaSi fulis gadacema ar iTvleba 
xelSekrulebis dadebis arsebiT pirobad (elementad).239  

iuridiul doqtrinaSi erTmaneTisgan ganasxvaveben ramdenime 
saxis sesxis xelSekrulebas. 240 

pirveli, tipi es aris – sesxi sargeblobisaTvis 241 
tradiciuli sesxis xelSekruleba, romlis safuZvelze kreditori 
gadascems movales mouxmarebad nivTs, romelsac movale abrunebs 
sargeblobis vadis gasvlis Semdeg. 

meore, samoxmareblo sesxi,242 rodesac kreditori gadascems 
movales moxmarebad nivTs, movale valdebulia SeTanxmebul vadaSi 
daabrunos ekvivalenturi raodenobisa da xarisxis nivTi. sesxis 
xelSeruleba, romlis sargebloba datvirTulia raime uflebiT es 
ukve aris ara sesxi, aramed krediti. am ori tipis sesxs Soris 
gansxvaveba xdeba xelSekrulebis bolos _ brundeba individualuri 
nivTi Tu imave xarisxisa da raodenobis nivTebi (gvarovnuli 
nivTebi). 

                                                 
235

 ix. Хакселъберг Б. Л., Ровный В.В., Консесуалъные и реалные договоры в гражданском праве, изд. 

Статут, М. 2004. 
236 unilateralur  da bilateralur xelSekrulebis saxeebze ix: Barry Nicholas,The 

French law of contract , 2. ed ,Oxford, Clarendon Press , 1992, 38-39. aseve, DCFR, Full edition, Volume I, 

sellier, 2008,  2461. 
237

 “contract reels “ 
238

  sesxis xelSekrulebis realur Sinaars iziarebs belgiis, safrangeTis, litvis 
samoqalaqo kanonmdebloba.  
239

 ix.  Вишневсий, А.А, Банковское право Англии, изд. Статус, М., 2000, 205-208. 
240sesxis xelSekrulebis sxvagvari (moklevadian da grZelvadian xelSekrulebebad) 
klasifikacia ix. Mark R. Gillen , Securities regulation in Canada,  Scarborough , Carswell , 1992,  4-5. 
241

 “Loan for use” 
242

 “loan for consumption” 
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 mesame tipis sesxis xelSekruleba – fuladi sesxi,243 romelic 
miznad isaxavs fuladi Tanxis gadacemas garkveuli droiT 
sargeblobisaTvis.  

evropis samoqalaqo kodeqsis Semswavleli komisiis mier 
Catarebuli kvlevebis Sedegad miiCneven, rom sesxis maregulirebeli 
wesebi ar vrceldeba iseT xelSekrulebebze, rogoricaa krediti, 
faqtoringi, lizingi da `ganvadeba”, vinaidan am tipis 
xelSekrulebebs specialuri Sinaarsi (samarTlebrivi buneba) 
gaaCniaT. amave mizeziT sesxze muSaobis dros `Semswavleli jgufis” 
mier ar ganixileboda dokumenturi krediti da sabanko garantia.  

sesxis xelSekruleba yovelTvis ar atarebs sasyidlian 
xasiaTs. sasyideli gamoixateba procentSi an sxva saxis sazRaurSi, 
rac yvelaze mniSvnelovania, sesxis xelSekrulebis mxareebi 
kreditori iRebs valdebulebas gadauxados movales kreditis 
odenoba, movale ki valdebulia daabrunos fuladi Tanxa momavalSi 
SeTanxmebul dros.  

  
 

4.11 sasesxo-sakredito xelSekrulebebi germaniis samoqalaqo 
kodeqsSi 

 
germaniis samoqalaqo kodeqsi, romelic modeluri aqti gaxda 

sxva evropuli da postsabWoTa sivrcis qveynebisaTvis,244 Tavad dadga 
cvlilebebis aucileblobis winaSe. 245 

 germaniis samoqalaqo kodeqss,  Tavisi arsebobis ganmavlobaSi 
msgavsi cvlileba arasodes ganucdia, kerZod, 2002 wlis 1 ianvars 
ZalaSi Sevida misi erT-erTi nawilis cvlileba,  `valdebulebiTi 
samarTlis modernizaciis aqtis” saxelwodebiT.246 germaniaSi 
kerZosamarTlebrivi reformisaTvis mzadeba iusticiis saministros 
TaosnobiT 1970 wlidan daiwyo.247 sajaro ganxilvisaTvis 
valdebulebiTi samarTlis modernizebis aqti 2000 wels 

                                                 
243

 “loan of money” 
244 germaniis samoqalaqo kodeqsis Seqmnis istoriaze, ix. konrad cvaigerti, hain 
kotci, SedarebiTi samarTalmcodneobis Sesavali krZo samarTlis sferoSi, t. I, 
gamomc. `jisiai”, Tb., 2000, 159-174. 
245

 germaniis saxelSekrulebo samarTli reformaze ix.Zimmermann R., contract law reform, 

the German Experience, The harmonisation of European contract law, implications for European private laws, 

business and legal practice ,ed. by Stefan Vogenauer , Oxford,  Hart, 2006,  71-88. 
246

 `vadlebulebiTi samarTlis  modernizaciis” aqtze da 2002 wlis reformaze 
dawvrilebiT ix: Zimmermann R.,The new German law of obligations , historical and comparative 

perspectives ,1. publ,Oxford Univ. Press, 2005, 198-205. 
247

 dawvrilebiT germaniis sk-is reformis Taobaze ixileT: Hertha Däubler-Gmeilin, Die 

Entscheidung für die so genannte Grosse Lösung bei der Schuldrechtsreform, 2001, Neue Juristiche  

Wochenschrift, 2281 ff. iqve, sq.3. 
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gamoqveynda.248 cvlilebebis provocireba gamoiwvia evropis 
samomxamreblo yidva-gayidvis direqtivam.249  

2002 wlis `modernizaciis aqtiT”, reformis Sinaarisidan 
gamomdinare, Zireulad Seicvala gsk-is saxe, rac ganpirobebuli iyo 
samoqalaqo kodeqsSi momxmarebelTa dacvis maregulirebeli 
normebis inkorporirebiT. praqtikulad, axali kanoniT moxda zogadi 
saxelSekrulebo (kontraqtis) samarTlisa da momxmarebelTa 
saxelSekrulebo samarTlis cvlileba. 

 sesxis institutma germaniis kanonmdeblobaSi arsebiTi 
cvlileba ganicada, romelsac safuZvlad daedo samomxmareblo 
kreditis xelSekruleba, romelic germaniaSi momxmarebelTa dacvis 
mniSvnelovan dokumentad iTvleba. gsk-is Taviseburebad unda 
miviCnoiT movalis momxmareblis statusSi gadayvana, rac arsebiTad 
cvlis da sxva fazaSi gadahyavs sasesxo-samarTlebrivi 
urTierTobebi.  

gsk-is Zveli normebi, magaliTad, 607-e paragrafi da sxvebi 
ganixileboda rogorc moZvelebuli, Tavisi SinaarsiT, vinaidan isini 
eyrdnobodnen saukuneebis win danergil realuri xelSekrulebis 
koncefcias, romlis Tanaxmad, xelSekruleba ZalaSi Sedioda sagnis 
(Tanxis) gadacemiT. cvlilebebs hyavda rogorc momxreebi aseve 
mowinaaRmdegeebi, dabolos,  SemuSavda sesxis xelSekrulebis axali 
samarTlebrivi konstruqcia, romelic Semdegi sistemiT aris 
mocemuli germaniis sk-Si. 

klasikuri sesxis xelSekrulebis maregulirebeli wesebi 
nivTebis gadacemiT, mocemulia gsk-is 607-609 paragrafebSi, xolo 
sesxi Tanxis gadacemiT, mocemulia gsk-is 488-498 paragrafebSi.  

mogvianebiT, ZalaSi Sevida sesxis xelSekrulebis me-3 nawili, 
romelic exeba mewarmisa da momxmareblis dafinansebasa da 
Senatanebs. sabrokero (saSuamavlo) sesxis xelSekrulebam Tavisi 
adgili daikava gsk-is 655a-655-e paragrafebSi. 

 fuladi Sinaarsis sesxis xelSekrulebis normebma _ 488-490 
cvlileba ganicades, kerZod, sesxis xelSekrulebas daemata wesebi, 
romlebic exeba ganvadebiT saqonlis miwodebis xelSekrulebebs 
mewarmesa da momxmarebels Soris.  aq Cven vxdebiT inter alia-sesxis 
xelSekrulebis formis moTxovnebs;250 specialur wesebs 
“biznesubieqtebis” mier momxmareblebisaTvis vis-a-vis informaciis 
miwodebis movaleobaze;251 formisadmi wayenebul moTxovnebs;  
Seusruleblobis samarTlebriv Sedegebs;252 momxmareblis 

                                                 
248 ix. Claus Wiliam Canaris (ed) , Schuldrechtsmodernisierung 2002 ,3.ff, iqve, sq.3. 
249

 ix. The Eropean Consumer Sales Directive 1999/44 EC of the Eropean Parliament and the Council of 25 

May 1999 on certain aspeqts of the sale of consumer goods and associated guarantees, OJL 171/99, at 12, 

easeily accessible in Olover Redley-Gardner, Hugh Beale, Reinhard Zimmermann  and Reiner Schulze (eds), 

Fundamental Text of Eropean Private law (2003), 107ff. 
250

 gsk-is 492 paragrafis I nawilis 1-3 qvenawilebi. 
251 gsk-is 492 paragrafis I nawilis 5 qvenawili. 
252 gsk-is 494 paragrafi:formis daucvelobis samarTlebrivi Sedegebi. 
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xelSekrulebis anulirebis uflebas;253 xelSekrulebis 
darRvevisaTvis procentis dakisrebisa da sesxis nawil-nawil 
gadaxdevinebis maregulirebel wesebs. 254 

axali qveTavi exeba finansur saSualebebs.255 normebis 
umravlesoba awesrigebs samomxmareblo sesxis xelSekrulebas mutatis 

mutandis.
256

 specialuri wesebi iqna inicirebuli xelSekrulebaSi 
gadaxdis pirobebze (gansakuTrebiT es exeba gadaxdis vadebis 
gazrdas) da finansuri lizingis kontraqts.257 mewarmesa  da 
momxmarebels Soris sakontraqto pirobebis SeTavazeba efuZneba gsk-
is 505-e paragrafs. orive tipis sesxis xelSekruleba, nivTisa Tu 
fuladi Tanxis gadacemiT calmxriv valdebulebiT garigebad 
miiCneva. 258 

gsk-is sesxis xelSekrulebis maregulirebeli 491-506-e 
paragrafebi vrceldeba ara marto gsk-is me-13 paragrafiT 
gaTvaliswinebul momxmarebelze, aramed im pirebze, visac finansuri 
saSualebebi esaWiroeba vaWrobisaTvis an profesiuli TviTdasaqmebis 
ganxorcielebisaTvis, an romelsac esaWiroeba sesxi da misi odenoba 
scildeba 50000 evros.259 momxmarebelTa samarTlebrivi dacvis dros 
gsk-Tan erTad gamoiyeneba kanoni samomxmareblo kreditis Sesaxeb da 
ara samomxmareblo kreditis Sesaxeb direqtiva. 260 
 
 

4.12 sesxisa da kreditis xelSekrulebebi saqarTvelos samoqalaqo 
kodeqsSi 

 
 germaniis samoqalaqo kodeqsis gavleniT, ssk-Si fuladi 
Sinaarsis valdebulebebis momwesrigebuli normebi Camoyalibda ori 
damoukidebeli xelSekrulebis saxiT: 623-628-e muxlebi exeba sesxis 
xelSekrulebas, xolo  867-873-e muxlebi aregulirebs sabanko 
kreditis xelSekrulebas. 261 

                                                 
253 gsk-is 495 paragrafi: xelSekrulebaze uaris Tqmis ufleba. 
254 gsk-is 497-498 paragrafi. 
255 gsk-is 499-504 paragrafi. 
256 gsk-is 499  paragrafis I nawili. 
257 gsk-is 499 paragrafis II kavSirSi 500-504-4 paragrafebTan. 
258 gsk-is 506, 655 paragrafi 
259 gsk-is 507 paragrafi. 
260

  Reinhard Zimmerman, The new German law of obligations ,  historical and comparative perspectives, 1. 

publ. Oxford, Oxford Univ. Press, 2005, 46-48. 
261 ix. Sengelia r., sakredito da saangariSsworebo samarTlebrivi urTierTobebi, 
Tb. 2002, .8-47; Гражданский кодекс Рассийской Федерации, част Втарой-текст комментарии, под 

ред. C. C. Алексеева,  М. 1996, 420-431; Гражданское права,  частъ 2, Обязателъственное право, под 

ред. В.В  Залесского, изд. Восточный экспресс,  М. 1998, 513-524; Е.П. Казлова, Е.Н. Галанина, Банк и 

клиент- Юридическое лица,  изд. Финансы и статистика, М. 1998, 50-62; Гражданское права,  под ред. 

А П.  Сергеева, Ю. К. Толстого, том 2, 4-е издание изд. Проспект , М. 2003, 494-505; Гражданское 
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  saqarTvelos sk-is 867-e muxlis Tanaxmad, sabanko kreditis 
xelSekrulebiT kreditis gamcemi aZlevs an movalea misces 
msesxebels sasyidliani krediti sesxis formiT. cnebis Sinaarsidan 
gamomdinare krediti sasyidliani sesxia, romelsac specialuri 
dawesebuleba banki gascems.  
 sesxsa da sabanko kreditis xelSekrulebas Soris arsebobs 
ganmasxvavebeli niSnebi: 

 sabanko kreditis xelSekrulebis mxare yovelTvis aris sabanko 
dawesebuleba, an sxva saxis sakredito-safinanso dawesebuleba; 

 sesxis xelSekrulebisagan gansxvavebiT, sabanko krediti 
miznobriv xasiaTs atarebs; 

 sabanko krediti sasyidliani fuladi saSualebis sargeblobis 
xelSekrulebaa.262 

 
 

4.13 procenti 

 
Tanamedrove pirobebSi sesxis xelSekruleba warmoudgenelia 

saprocento SeTanxmebis gareSe. 263 sakredito xelSekrulebaSi 
procentis gaTvaliswineba xdeba, rogorc fuladi kapitalis 
droebiTi sargeblobis safasuri.264 procentis meSveobiT kreditori 
axdens im Semosavlis kompensirebas, rasac kreditis sxvagvarad 
gamoyenebis SemTxvevaSi miiRebda. sabanko organizaciebisaTvis 

                                                                                                                                                     
права,  под ред. С. П. Гришева. изд. Юрист, М. 2003, 339-346; Гражданское и тарговое правo 

капиталистических гасударств, издание третъе, ответственые ред-ры. професор. Е А. Василъев, изд. 

Международные отнашения , М. 1993, 410-426; А.Н. Гуев, Гражданское право, том 2, изд. ИНФРА-М,  

М. 2003, 432-446; Гражданское и тарговое правo зарубежних стран, под обшей редакцей професор.  

ВВ Безбаха,  професор В.К. Пученского,  изд. МЦФЭР, 2004, 335-354; Судебная практика по 

Гражданским делам, Сборник автарских калектива: А. Н. Долженко, В.Б. Резников, Н.Н. Хохлова, изд. 

Проспект, М. 2001, 763-771, Банковское дело,  под. ред. проф. Г.Н. Белаглазовой, проф. Л. П. 

Краливесккое, Санкт-Петербург, 2002, 218-222; Комерческое (торговое) право, под. ред. Ю.Е. 

Булатекого, В.А. Язева, учебник, изд.,ИД ФБК-ПРЕСС, М., 2002, 486-499. 
262

 sabanko dakreditebis samarTlebriv safuZvlebze ix. Е. Ю. Грачева, Э.Д. Соколова, 

Финансовое право, вопросы и ответы,  изд. Юриспруденция, М. 2003, 182-187. 
263 sasamarTlo praqtikaSi vxvdebiT davebs, ZiriTadad es exeba kerZo pirTa Soris 
arsebul sasesxo samarTlebriv kavSirs, rodesac mxareebs ar aqvT 
gaTvaliswinebuli procenti sesxiT sargeblobisaTvis, ix. saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 7 
oqtombris gadawyvetileba, saqme saqme # as-615-924. 
 264 procentis cneba:   DCFR- IV.F. -1:104 Interest. IV.F. - 1:104: interest. (1) The borrower is obliged 

to pay interest or any other kind of remuneration according to  the terms of contract. (2) If the contract does 

not specify the interest  payable, interest is payable unless both parties are consumers. (3) Interest acccrues 

day by day from date the borrower takes up the monetary loan or makes use overdravt facilitt but is payble at  

the end of the period  or annually, whichever occurs earlier. (4) Interest  payble according to the preseding 

paragraph is added  to the outstanding capital every 12 months. Principles, definitions and model rules of 

European private law : Draft Common Frame of Reference (DCFR) / prepared by the Study Group on a 

European Civil Code and the Research Group on the EC Private Law (Acquis Group). Ed. by Christian von 

Bar ; Eric Clive and Hans Schulte-Nölke .... - Outline ed.. - München : Sellier, 2009. – Volium 3, 2466.  
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procentis daricxva iTvleba Semosavlis miRebis mTavar finansur 
instrumentad. 
 evropis umravles qveynebSi fuladi sesxis xelSekruleba 
mavaldebulebeli xelSekrulebaa. xSirad, procentis gadaxdis 
valdebuleba yovelTvis ar aris xelSekrulebis nawili. magaliTad, 
germaniisa da Sveicariis kanonmdeblobiT, procentze SeTanxmeba 
ganixileba, rogorc “meoradi” valdebuleba, romelic damokidebulia 
“pirveladi” valdebulebis safuZvelze movalisaTvis fuladi Tanxis 
gadacemaze. sasesxo valdebulebaSi procentis gadaxdis “kauza” 
gamoixateba movalisaTvis Tanxis gadacemaSi. 

procenti gansxvavdeba mevaxSeobisagan, romelic sakredito 
xelSekrulebis borotad gamoyenebis erT-erTi formaa, roca 
Seusabamod didi procentis dadgena xdeba im mizeziT, rom 
kreditorma miiRos Seusabamod maRali sargebeli, rasac Sedegad 
SesaZloa kreditoris usafuZvlo gamdidreba mohyves.265  

poloneTSi procentsa da maqsimaluri saprocento ganakveTTan 
dakavSirebul sakiTxebs aregulirebs samoqalaqo kodeqsi. sk-is 
debulebebi, romelic krZalaven Seusabamod maRal saprocento 
ganakveTebs sakredito xelSekrulebaSi, ZalaSi Sevida 2006 wlis 20 
Tebervlidan. Tuki saprocento ganakveTi, romelic 
gaTvaliswinebulia sesxis xelSekrulebaSi, aRemateba maqsimalur 
saprocento ganakveTs, movales aqvs gaasaCivrebis ufleba. amasTanave, 
sesxis xelSekruleba, romelic ucxouri samarTliT regulirdeba, 
aseve SesabamisobaSi unda iyos poloneTis samoqalaqo 
kanonmdeblobiT dadgenil maqsimalur saprocento ganakveTTan. 
poloneTSi mevaxSeobis sawinaaRdegod dadgenilia koeficienti, 
romelic 4-jer aRemateba lombardisaTvis gaTvaliswinebul 
saprocento ganakveTs (4X5.75=23%).266 

zogierTi qveyana procents iTvaliswinebs yvela tipis 
komerciul urTierTobaSi. sesxis xelSekrulebis dros procenti 
yvela SemTxvevaSi unda iqnes gadaxdili, miuxedavad imis, aris Tu 
ara gaTvaliswinebuli is mxareTa SeTanxmebiT, vinaidan kreditori 
ar aris valdebuli gasces fuladi Tanxa, ise, rom ar miiRos 
procenti (sargebeli). 
 fuladi vadlebuleba umravles SemTxvevaSi iTvaliswinebs 
procentis arsebobas, romlis moculoba SesaZlebelia dadgenili 
iyos xelSekrulebiT (saxelSekrulebo procenti) an kanoniT 
(kanonismieri procenti).  

evropis wevri qveynebis kanonmdeblobaSi procentTan 
dakavSirebiT dominirebs saxelSekrulebo Tavisuflebis principi, 
romelic zogierT qveyanaSi kanonismier kontrols eqvemdebareba.267 

                                                 
265

   DCFR, Full edition, Volume I, sellier, 2008, 2466. 
266

  DCFR, Full edition, Volume I, sellier, 2008, 2471. 
267 magaliTad, ix. saqarTvelos uzenaesi sasamarTlos 2007 wlis 3 oqtombris 
gadawyvetilebiT mosarCele moiTxovda citata:`2006 wlis 31 ianvars manve 
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zogierT qveyanaSi arsebobs Sereuli saprocento politika, 
germaniis kanonmdeblobiT fuladi Sinaarsis saxelSekrulebo 
urTierTobebSi procentis sakiTxs aregulirebs rogorc samoqalaqo 
kodeqsi, aseve savaWro kodeqsi. magaliTad, germaniis savaWro 
kodeqsiT dadgenilia saprocento ganakveTi savaWro tipis 
garigebebisaTvis. germaniis savaWro kodeqsis 352-e muxlis Tanaxmad, 
ganisazRvreba kanonismieri wliuri 5% procenti komerciuli 
garigebebisaTvis. gsk-is 246-e muxli gansazRvravs procentis 
kanonismier ganakveTs, romelic Seadgens  wliur 4%-s arasavaWro 
garigebebisTvis. 268  

SveicariaSi procentis odenoba damokidebulia 
saxelSekrulebo SeTanxebis adgilze, damkvidrebul Cveulebasa da 
calkeuli sesxis moculobaze (Sveicariis valdebulebiTi kanonis 
me-3-4 muxlebi). kanonismieri procentis odenoba SeveicariaSi aris 
5%. Sveicariis savaWro kodeqsis 314-e muxliT, Tuki mxareebi 
procentze ara SeTanxmebulan xelSekrulebaSi, sesxis 
xelSekrulebis saprocento ganakveTi SesabamisobaSi unda movides im 
droisa da adgilisaTvis samomxmareblo sesxisaTvis dadgenil 
Cveulebriv saprocento ganakveTTan. 

zogierTi qveyana gansazRvravs procentis maqsimalur odenobas, 
romlis farglebSi mxareebs aqvT SesaZlebloba miaRwion 
saxelSekrulebo SeTanxmebas procentze. samarTlebriv sistemebSi 
arsebobs sakredito xelSekrulebiT gaTvaliswinebuli saprocento 
kontrolis meqanizmebi. saprocento ganakveTis zeda zRvari 
dadgenilia safrangeTSi, germaniasa da evropis sxva qveynebSi. 
zogierTi qveynis kanonmdeblobiT procentis gansazRvra mxareTa 
saxelSekrulebo Tavisuflebidan gamomdinare maT SeTanxmebazea 
damokidebuli. 269 

zogierTi qveyana periodulad cvlis procentis odenobas, 
rasac bazarze pirobebis cvlilebebs ukavSirebs. safrangeTis 
kanonmdeblobiT, mxareTa SeTanxmebuli procenti, romelic 
saxelSekrulebo urTierTobidan gamomdinare movales ekisreba, ar 
SeiZleba scildebodes kanonT dadgenil saprocento odenobas. 
kanonismieri saprocento ganakveTi SesabamisobaSi unda movides 

                                                                                                                                                     
dazustebuli sasarCelo gancxadebiT mimarTa saqalaqo sasamarTlos da moiTxova 
saqmis sasarCelo wesiT ganxilva da mopasuxeze 6648 aSS dolaris dakisreba 
Semdegi gaangariSebiT: 2778 aSS dolari – Ziri Tanxa, 756 aSS dolari wliuri 
sargebeli 2002 wlis 28 Tebervlidan sarCelis Setanamde, sul 3024 aSS dolari, 
pirgasamtexlo 987 aSS dolari, jarima 0,6% odenobiT gadaxdis grafikis 
darRvevisaTvis, 592 aSS dolaris odenobiT. aseve mosarCelem moiTxova mopasuxeze 
saxelmwifo baJis 160 larisa da iuridiuli momsaxurebisaTvis 500 laris 
dakisreba. mosarCelis moTxovna bundovani da Seusabamoa, romelic sasamarTlos 
mier moyvanil iqna gonivrul SesabamisobaSi. ix. saqmeN#. as-555-896-0; 
268

 DCFR, Full edition, Volume I, sellier, 2008, 2470. 
269

 magaliTad, procentis Tavisuflad gansazRvra SesaZlebelia saberZneTis sk-is 
807-e muxliT, italiis sk-is 1815-e muxliT. Codice civile (engl.) The Italian civil Code, Transl. by 

Mario Beltramo, Giovanni E. Longo, John Henry Merryman, Dobbs Ferry, Oceana, 1969-1978, 451.  
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safrangeTis bankis sadiskonto ganakveTTan, romelic ganisazRvreba 
yoveli wlis 15 dekembers, yoveli momdevno wlisaTvis.  

safrangeTis sk-is 1907-e muxlis Tanaxmad, `gavrcelebuli” 
saprocento ganakveTi SesaZlebelia aWarbebdes kanonismier 
saprocento ganakveTs, Tu kanoni ar krZalavs aseT sxvaobas.  

inglisisa da aSS kanononmdebloba ar icnobs kanonismieri 
procentis saxes. gadaxdas daqvemdebarebuli procentis kanonierebis 
sakiTxis Seswavla sasamarTlo kompetencias ganekuTvneba.  

saerTo samarTlis sistemis qveynebSi dawesebulia sasamarTlo 
kontroli arakeTilsindisierebis safuZvelze gansazRvrul 
procentze. Tumca aRniSnuli sakiTxis sakanonmdeblo 
reglamentaciac arsebobs. 270 

procenti SesaZlebelia atarebdes sakompensacio xasiaTs, 
romelic SeiZleba daekisros pirs valdebulebis SeusruleblobiT  
miyenebuli zianis anazRaurebis saxiT. magaliTad, Tu xelSekruleba 
dairRva 2000 wels, xolo sasamarTlom gadawyvetileba gamoitana 
2009 wels, mosamarTles SeuZlia 9 wlis ganmavlobaSi gadasaxdeli 
procenti daakisros movales, rogorc `sajarimo”  procenti.271  

procentis gadaxda yovelTvis ar aris movalis 
saxelSekrulebo valdebuleba. zogierT qveyanaSi werilobiTi sesxis 
xelSekruleba ar iTvaliswinebs procentze SeTanxmebis 
aucileblobas.272  
   

4.13.1 gaerTianebuli procenti  

  
 gaerTianebuli procentis273 (anatocizmis) amkrZalav wesebs 
evropis mravali qveynis nacionaluri kanonmdebloba moicavs. 
evropul iuridiul doqtrinaSi  procentidan procentis gadaxdis 
winaaRmdeg brZola saprocento ganakveTis maqsimaluri zRvaris274 
dawesebiT gamoixateba.  
 kerZosamarTlebriv urTierTobebSi dauSvebelia `rTuli 
procentis dadgena”, Tumca bankebsa da sxva sakredito 
dawesebulebebze amgvari akrZalva ar vrceldeba.275  
 `Semswavlelma jgufma” aRniSnuli problemis regulireba 
usamarTlo eqsploataciis maregulirebeli wesiT gansazRvra. 276 

                                                 
270

  inglisis 1974 wlis samomxmareblo kreditis Sesaxeb kanonis 137-140-e muxlebi. 
DCFR, Full edition, Volume I, sellier, 2008, 2467. 
271

 “default interest”. 
272

 espaneTis sk-is 1755-e muxli. interest shall only be owed when it has been expressly stipulated. 

Código Civil, engl. Civil Code of Spain, bilingual edition, [transl.] by José Luis de San Pío 

1.ed,. Madrid, Publisher, Internat. Legal Publ.  2009,  639. 
273

 “Compound interest” 
274

 “laesio enormis” 
275

 Гражданское и тарговое правo зарубежних гасударств, том 1, ответственые ред-ры. професор. Е А. 

Василъев, професор А. С. Комаров, изд. Международные отнашения , 2004, 436. 
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 ssk-is pirveli redaqciiT, 403-e muxlis me-2 nawiliT 
dauSvebeli iyo procentidan procentis gadaxda. sk-Si  2007 wlis277 
sakanonmdeblo cvlilebebis safuZvelze ssk-is 403-e muxlis me-2 
nawiliT, fuladi Tanxis gadaxdis vadis gadacilebisas, procentidan 
procentis gadaxdevineba dasaSvebia, mxolod xelSekrulebiT 
pirdapir gaTvaliswinebul SemTxvevaSi. 

procentidan procentis gansazRvras iTvaliswinebs DCFR
278

-i, 
Tumca garkveuli gamonaklisebiT. xelSekrulebis mxareebi 
Tavisufalni arian gansazRvron rTuli procenti, Tu isini miaRweven 
SeTanxmebas amis Taobaze, Tumca iqve awesebs SezRudvas, romlis 
Tanaxmad, procentis daricxva SesaZlebelia mxolod erTi wlis 
ganmavlobaSi dagrovil saprocento ganakveTze.279 Tuki kreditori 
ar gaiTvaliswinebs aRniSnul princips da moiTxovs dagrovili 
procentidan procents, sasamarTlos SeuZlia `keTilsindisierebisa 
da samarTliani gadawyvetis safuZvelze uari uTxras kreditors 
moTxovnis dakmayofilebaze.280 

                                                                                                                                                     
276 II. - 7:207: Unfair explotation (1) A party may avoid a contract if, at the time of conclusion of the 

contract: (a) the party was dependent on or had a relationship of trist with the other party, was in economis 

distress or had urgent needs, was improvident, ignorant, inexperienced or lacking in bargaining skill;and (b) 

the other party knew or could reasonably expected to havel know this and  given the circumstances and 

purpose of the contract, maintained a situation of the first party, taking excessive benefit or grossly unfair 

advantage. Targmani: II.- 7:207:arakeTilsindisieri eqsplotacia: 1. mxares SeuZlia uari 
Tqvas xelSekrulebis Sesrulebaze, Tu (a) xelSekrulebis dadebis etapze, mxare 
iyo damokidebuli an xelSekrulebis meore mxaresTan akavSirebda ndobiTi 
urTierToba, an xelSekrulebis dadebis etapze gaaCnda finanusri sirTuleebi, an 
Tanxa esaWiroeboda saarsebo moTxovnilebebis dasakmayofileblad, iyo 
gamoucdeli an am sferoSi aklda codna. da (b) Tuki meore mxarem xelSekrulebis 
dadebis etapze, gonivrulobis farglebSi, savaraudod, icoda mocemuli garemobebi 
da xelSekrulebis dadebis mizezebi, romelic aniWebda mas SesaZleblobas, mieRo 
gadaWarbebuli Semosavali an usamarTlod ayenebda upirates mdgomareobaSi. DCFR, 

Full edition, Volume I, sellier, 2008, 2468. 
277

 saubaria ssk-Si 2007 wlis 29 ivniss Sesul cvlilebebze.  
278  Draft Common Frame of Reference - evropuli kerZo samarTlis principebi, cnebebi da 
modeluri wesebi. DCFR-is SeqmnaSi monawileobas iRebdnen evropis samoqalaqo 
kodeqsze momuSave `mkvlevarTa jgufi” da evropuli kerZo samarTlis `swavlulTa 
jgufi”, krebulis sruli gamocema ganxorcielda 2009 wels, Semdeg pirTa 
redaqtorobiT: qristian von bari, eric klive, hans Sulte nolke, hugo biale, 
joni here, jerom huet, maTias stormi, stefan Svan, paul varul, anna veneciano, 
frederik zol.xelmisawvdomia: www. law-net.eu 
279

  III.- 3:709. When interest to be edded to capital. (1) interest payable according to the proceding Article is 

added to the autstanding capital evrey 12 months.  Targmani: “rodesac procenti ericxeba 
kapitals: 1. procenti. saproceso muxlebis Sesabamisad, ericxeba ZiriTad kapitals 
yoveli 12 Tvis ganmavlobaSi.  
280

 III.-1:103 Good faith and fair dealing. (1) A person has a duty to act in accordance with good faith and fair 

dealing in performancing an obligation , in exercising a right to performance in persuing or defending a 

remedy for non-performance or in exersicing a right to reminate an obligation or contractual relationship.(2) 

The duty may be excluded or limited by contract or aother juridical act. (3) Breach of the duty does not give 

rise directly to the remedies for non performance of an obligation but may preclude the person in breach from 

exercising  or relying on a right remedy or defence which that person would otherwise have. 
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 evropis umravles qveynebSi, rTuli procentis akrZalva, 
procentis gamoZalvisa da saprocento ganakveTis mravali SezRudva 
(laosio enormis, mevaxSeoba, saprocento ganakveTebi), movalis dacva 
gakotrebisgan, uflebis borotad gamoyenebis Tavidan acileba da 
didi odenobiT procentis daricxvis dauSvebloba sakiTxis 
aqtualobis ganmsazRvreli kriteriumebia. 
 evropis qveynebSi procentis kapitalizaciisa da misi 
kanonierebis sakiTxi gansxvavebulad wesrigdeba: Tuki romelime 
qveyana uSvebs msgavs SesaZleblobas garkveuli SezRudvebiT (belgia, 
safrangeTi, italia), zogierTi am sakiTxs aSkarad ar cnobs 
(Seveicaria), an uaryofs procentidan procentis gadaxdas (germania). 
 safrangeTSi, 281 italiaSi,282 belgiaSi283 procentidan procentis 
daricxvis sakiTxi garkveul pirobebs ukavSirdeba. 
 procentidan procentis daricxvis sakiTxSi germaniis 
kanonmdebloba srul kontrastSia evropul kerZosamarTlebriv 
sistemasTan, romlis kanonmdeblobiTac ikrZaleba anatocizmi. Tuki 
mxareebi SeTanxmdnen xelSekrulebis amgvar pirobaze, kanonis 
safuZvelze aseTi SeTanxmeba baTilia. 284 amgvari wesis dadgena 
ewinaaRmdegeboda gsk-is principebisa da  arsebul ekonomikur 
wesrigs, romlis Tanaxmad, movale ganixileba, rogorc momxmarebeli, 
romelic yovelTvis susti mxarea qonebriv urTierTobebSi. 285 

                                                                                                                                                     
(keTilsindisireba da garigebebis keTilsindisierad Sesrulebis valdebuleba.).  

DCFR, Full edition, Volume I, sellier, 2008,  2468 
281

 safrangeTis sk-is 1154-e muxli: Interests due on capital may produce interest, either by a judicial 

claim, or by a special agreement, provided that, either in the claim, or in the agreement, the interest concerned 

be owed at least for one whole year.  
282 italiis sk-is 1283-e muxli. italiis kanonmdeblobiT procentidan procentis 
gadaxdis SesaZlebloba gansazRvruli unda iyos samomavlo an saxelSekrulebo 
pirobiT, romlis vada ar SeiZleba scildebodes eqvs Tves. (italiis samoqalaqo 
kodeqsis 1283-e muxli, “Anatocizm. in the absence of contrary  usage, interest due can only produce 

interest from  the date of institution of an action or as a result of an agreement subsequent to its becoming 

due, and provided always that such interest has been due for at least six month.” 
283

 belgiis kanonmdeblobiT, procentidan procentis daricxvis SesaZleblobas sami 
pirobis erTobliobas ukavSirdeba:. pirveli, procenti unda eqvemdebarebodes 
gadaxdas, meore, misi daricxvis periodi ar unda aRematebodes erT wels da mesame, 
amisTvis saWiroa sasamarTlo gadawyvetileba an specialuri SeTanxmeba. 
safuZvlebi, romlebic ewinaaRmdegeba am sam pirobas, iTvleba baTilad. DCFR, Full 

edition, Volume I, sellier, 2008,2471. 
284

 saqarvelos sk-is pirveladi redaqciis 403-e muxlSi procentidan procentis 
gadaxdis akrZalva germaniis sk-is 248-e muxlis safuZvelze ikrZaleboda. 
285 germanul kanonmdeblobaSi gamoinaxa problemis gadaWris gza, kerZod, 1970 
wlidan  bankebis mier gacemuli vadiani sesxebis SemTxvevaSi movale ganxilul 
iqna, rogorc  momxmarebli, aseT sesxebs uwodeben - contra bonos mores. es is 
SemTxvevebia, rodesac bankebi sakredito urTierTobebSi avlenen windauxedaobas, 
an momxmareblis sust ekonomikur mdgomareobas borotad iyeneben. sasamarTlo 
aseTi motivebiT arsebul davebs ganixilavs obieqturi kriteriumebiT, kerZod, 
disproporciis mniSvnelobiT, kreditorsa da movales Soris subordinaciis 
gaTvaliswinebiT, roca ar aris savaldebulo damatebiTi mtkicebulebebi, bankis 
aseTi qmedeba iyo ganzraxviT Tu gaufrTxileblobiT. amasTan erTad, movales  
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 Sveicariis savaWro kodeqsis 314-e muxlis Tanaxmad  
xelSekruleba, romelic winaswar adgens, rom procentidan 
procentis gadaxdis valdebuleba arsebobs da rTuli procentis 
xasiaTs atarebs, baTilad iTvleba. mxolod gamonaklisis saxiT es 
SesaZlebelia Tu sasamarTlo mxars dauWers amgvar SeTanxmebas. 286 
 evropul sakanonmdeblo sivrceSi am sakiTxze holandiis sk-iT 
gansxvavebuli midgoma aqvs. holandiis samoqalaqo kodeqsi, rogorc 
bolo evropuli kodifikaciis aqti, mxars uWers rTuli procentis 
gadaxdis sakiTxs. 287 
 espaneTis samoqalaqo kanonmdeblobiT, rTuli procentis 
daricxva SesaZlebelia, Tu kreditoris amgvar moTxovnas mxars 
uWers sasamarTlo, miuxedavad im faqtisa, aris Tu ara mxareTa 
Soris aRniSnuli sakiTxi SeTanxmebuli.288 
 inglisi mxars uWers procentis kapitalizacias. Tumca 
arsebobs oTxi gamonaklisi, romelic precedentuli samarTliT aris 
dadgenili: pirveli, rTuli procenti dasaSvebia, Tu arsebobs 
saxelSekrulebo SeTanxmeba, meore, rodesac saqmiani urTierToba an 
savaWro Cveuleba varaudis SesaZleblobas iZleva amgvari rTuli 
procentis gadaxdis. mesame, gamonaklisia, rodesac rTuli procentis 
dadgena xdeba samarTlianobis safuZvelze, kerZod, es is SemTxvevaa, 
rodesac pirs ekisreba valdebuleba fiducialuri valdebulebis 
safuZvelze, rodesac aRmasrulebeli an mmarTveli borotad iyenebs 
Tavis uflebamosilebas. arasworad iyenebs fulad saSualebebs, da 
iRebs pirad sargebels. procentidan procenti SeiZleba daekisros 
sazogadoebis mmarTvels, romelic kompaniis Tanxebs sakuTari 
biznesisaTvis iyenebs. 289 

 procentidan procentis daricxvis dauSveblobis principi, 
ukve aRar Seesabameba Tanamedrove komerciuli urTierTobebis 
moTxovnebs. evropaSi dResdReobiT Cveulebrivi komerciuli 
praqtikaa, roca bankebi sakredito dafinansebis procesSi axdenen 
`gaerTianebuli” procentebis daricxvas, romelsac igive efeqti aqvs, 
rac gvxvdeba rTuli procentis daricxvis dros.  
  

                                                                                                                                                     
(momxmarebels) mieca xelSekrulebis moSlis ufleba gsk-is 489-e muxlis (adre es 
sakiTxi mowesrigebuli iyo 609-e paragrafiT). samoqalaqo kodeqsi aZlevs movales 
SesaZleblobas gaTavisufldes sakredito tvirTisagan, rodesac mas es tvirTi 
zedmetad mZimed eCveneba. Zimmermann R., The new German law of obligations, historical and 

comparative perspectives, 1. publ., Oxford Univ. Press, 2005,  51. 
286  DCFR, Full edition, Volume I, sellier, 2008, 2472. 
287

 iqve. 
288

 iqve. 
289

 DCFR, Full edition, Volume I, sellier, 2008, 2472 
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4.13.2 procenti saqarTvelos samoqalaqo kodeqsSi 

  
 komerciuli bankebis mier SemuSavebul sakredito 
xelSekrulebaSi mravali saxis saprocento ganakveTi gvxdeba. 
saqarTvelos kanonmdeblobiT, procenti saxelSekrulebo 
urTierTobaSi SesaZlebelia mravali samarTlebrivi safuZvliT 
ganisazRvros: procenti, rogorc sargebeli, procenti 
saxelSekrulebo vadis darRvevisaTvis. 
 ssk-Si arsebobs ori muxli 403-e da 868-e, romelic 
valdebulebiT (sakredito) urTierTobebSi saprocento ganakveTTan 
dakavSirebul sakiTxebs aregulirebs. samoqalaqo kodeqsiT 
gaTvaliswinebul procents aqvs, rogorc `sajarimo”, aseve 
`sargeblis” funqcia. 290 
 vadis darRvevis safuZvliT, procentze SeTanxmebam 
samarTlebrivi buneba Seicvala 291 da misi gaTvaliswineba 
xelSekrulebaSi mxareTa SeTanxmebaze gaxda damokidebuli. ssk-is 
403-e  muxlis 1 nawilis Tanaxmad, movale, romelic fuladi Tanxis 
gadaxdis vadas gadaacilebs, valdebulia, gadacilebuli droisaTvis 
gadaixados mxareTa SeTanxmebiT gansazRvruli procenti, Tu 
kreditors, sxva safuZvlidan gamomdinare, ufro metis moTxovna ar 
SeuZlia.292  

mxareTa Soris dadebuli xelSekrulebidan an sasamarTlo 
davidan xSirad gaugebaria ra saxis procentis gadaxdas iTxovs 
kreditori, vadis gadacilebisaTvis, Tu sargeblis saxiT.293 aqedan 
gamomdinare, procentze SeTanxmeba unda efuZnebodes movalis srul 
informirebulobas saprocento valdebulebebTan dakavSirebiT.  

                                                 
290ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis 2007 wlis 2 aprilis gadawyvetileba, saqme  #as-169-506-07. 
291

 1997 wlidan procentTan dakavSirebiT arsebobda ssk-is 869-e muxli, romelic 
kanonismier procents exeboda. kanonismieri procentis warmoSobis safuZveli, 
sakredito xelSekrulebis Sewyveta iyo, romelsac movalis mier sesxis dabrunebis 
vadis gadacileba edo safuZvlad. aseT SemTxvevebSi davalianebis Tanxas unda 
daricxvoda bankTaSoris sakredito auqcionze Sesabamisi periodisaTvis  
fiqsirebuli saprocento (an sadiskonto) ganakveTis 3%-is odenobiT gadidebuli 
Tanxa. 2007 wlis 29 ivnisidan sakanonmdeblo cvlilebebis Sedegad 869-e muxli 
amoRebul iqna samoqalaqo kodeqsidan. liluaSvili g., fuladi valdebulebebi, 
sasamarTlo praqtikis komentari samoqalaqo da sakorporacio samarTalSi, 
avtorTa koleqtivi, gamomcemloba: ”merdidiani”, Tb., 2003, 34-74. 
292 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis 2009 wlis 15 ianvris gadawyvetileba, saqme  #as-903-1111-08. 
293 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis 2009 wlis 22 ivnisis gadawyvetileba, saqme #as-487-798-09: 
mosarCelem moiTxova mopasuxisaTvis sesxis ZiriTadi Tanxis _ 5000 aSS dolaris 
dakisreba 4%-is daricxviT da yovelTviurad 3%-is, anu 168 dolaris dakisreba, 
aseve ipoTekiT datvirTuli saxlis realizacia.” 
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 sk-is 868-e muxlis me-6 nawilis Tanaxmad, Tu wliuri 
saprocento ganakveTi ar aris miTiTebuli, maSin gamoiyeneba mxolod 
kanoniT gaTvaliswinebuli wliuri procenti.  saqarTvelos 
samoqalaqo kodeqsSi pirdapir ar aris miTiTebuli Tu ramdenia 
kanonismieri procentis odenoba. kanonmdeblobiT dadgenilia 
procentis zeda zRvari, romelsac unda Seesabamebodes mxareTa 
SeTanxmebuli procenti. ssk-is 868-e muxlis me-3 nawilis safuZvelze, 
procentis cvalebadoba unda Seesabamebodes saqarTvelos erovnuli 
bankis sadiskonto ganakveTs an bankTaSoris sakredito auqcionze 
dafiqsirebul saprocento ganakveTs.294  
 saqarTvelos samoqalaqo kodeqsiT, sakredito urTierTobebSi 
procentisa da saprocento odenobis gaTvaliswineba mxareTa 
SeTanxmebaze gaxda damokidebuli - saxelSekrulebo procenti. ssk-is 
868-e muxlis 1-li nawilis Tanaxmad,  mxareTa SeTanxmebiT 
kreditisaTvis SeiZleba ganisazRvros myari an cvalebadi 
saprocento ganakveTi. komerciuli bankebis praqtikaSi xSiria 
SemTxvevebi, rodesac Seusabamod maRal saprocento ganakveTs, 
rogorc saprocento SeTanxmebis zeda zRvars, uTiTeben sakredito 
xelSekrulebaSi.295  

sakredito SeTanxmebiT dadgenili vadis gasvlisTanave, mxareTa 
Soris samarTlebrivi kavSiri aRar arsebobs, Erac logikurad 
badebs kiTxvas, samarTlebrivi kavSiris ararsebobis vadaSi 
daricxuli procenti aris Tu ara bankis usafuZvlo gamdidrebis 
Sedegad miRebuli Semosavali. sakredito xelSekrulebis darRvevis 
safuZvelze warmoSobili moTxovnis fuladi odenoba, unda 
dadgindes saxelSekrulebo vadasTan SesabamisobaSi da ara umetes.   
 praqtikaSi xSiria SemTxvevebi, rodesac mxareTa mier 
SeTanxmebuli saprocento ganakveTi, romelic gansazRvruli vadiT 

                                                 
294 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis #as-30-385-07, 28  Tebervali, 2007 weli. mosarCeleTa ganmartebiT, 
movalem Tanxa ar gadaixada daTqmul dros da dRemde ar asrulebs nakisr 
valdebulebas. mopasuxem ipoTekiT datvirTa mesame piris sacxovrebeli bina. 
ipoTekis xelSekrulebis Tanaxmad, sesxis Tavis droze gadauxdelobis SemTxvevaSi 
valis gadaxdevineba unda mieqces ipoTekiT datvirTuli qonebis realizaciidan 
amoRebuli Tanxis xarjze. pirveli instanciis sasamarTlo sxdomaze 
mosarCeleebis warmomadgenelma procentisa da vadis gadacilebiT miyenebuli 
zianis anazRaurebis nawilSi Seamcira sasarCelo moTxovna da ganacxada, rom 
procentis saxiT iTxovs 3,5%-s, radgan swored es odenobaa gonivruli 
SesabamisobaSi bankTaSoris sakredito auqcionis mier dadgenilad zRvrul 
odenobasTan.                                                   
295

saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2009 wlis 8 oqtombris gadawyvetileba, saqme #as715-1014-09. 
mosarCelem miuTiTa, rom 2006 wlis 4 agvistos ss „banksa“ da mopasuxe Sps-s Soris 
daido #730311 xelSekruleba sakredito produqtebiT momsaxurebis Sesaxeb, 
romlis safuZvelzec movales kreditis saxiT asaTviseblad gamoeyo finansuri 
resursi, romlis maqsimaluri odenoba ganisazRvra 20 000 000 aSS dolariT, xolo 
vada am maqsimaluri sakredito xaziT sargeblobisaTvis _ 20 wliT. amave 
xelSekrulebiT gaTvaliswinebul iqna sargeblis maqsimaluri odenoba – 48%. 
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aris dadgenili, mZime tvirTad awveba movales davalianebis srul 
dafarvamde. procentis daricxva, saxelSekrulebo vadis gasvlis 
miuxedavad, usamarTlo pirobaa movale mxarisTvis. procenti, 
rogorc sargeblo, mxolod xelSekrulebiT SeTanxmebul vadaSi 
unda ericxebodes ZiriTad Tanxas. SeTanxmebuli vadis gasvla 
sajarimo procentis amoqmedebis safuZvelia, romelic SesaZlebelia 
vadis darRvevis safuZvliT daekisros movales.296 magaliTad, 
sakredito urTierTobebSi xSiria SemTxvevebi, rodesac mxareebs 
xelSekrulebiT gaTvaliswinebuli aqvT vadiT procenti (magaliTad, 
sami Tvis vadiT), xolo sasamarTlos mimarTaven 2 wlis ganmavlobaSi 
daricxuli procentis moTxovniT. kreditori am SemTxevvaSi iTxovs 
ara SeTanxmebul vadaSi daricxul sargebels, aramed mTeli im 
periodisaTvis, romlis ganmavlobaSi mxare arajerovnad asrulebda 
saxelSekrulebo valdebulebebs. am SemTxvevaSi mimaCnia, rom movalem 
unda gadaixados sauravi da ara saprocento ganakveTi, romelic mas 
mxolod sami Tvis vadiT unda daericxos.297 

saqarTvelos sk-is 868-e muxlis me-5 nawili, miuxedavad imisa, 
rom pirdapir ar miuTiTebs procentisaTvis werilobiT formas, 
adgens saxelSekrulebo urTierTobebSi procentis gamoxatvis zogad 
wess,  kreditis gamcemi movalea misaRebi formiT Seatyobinos 
msesxebels kreditisaTvis saprocento ganakveTis Sesaxeb. 298 

sasesxo-sakredito urTierTobebSi samarTliani da gonivruli 
saprocento ganakveTze kontroli sasamarTlos kompetencias 
ganekuTvneba. miuxedavad amisa, sabanko praqtikaSi mainc SeiniSneba 
komerciuli bankebis swrafva Seusabamod maRali saprocento 
ganakveTis moTxovnisken.299 
 sakredito xelSekruleba xSirad damabnevelia ara marto 
mxarisaTvis aramed sasamarTlosTvisac. magaliTad, ratom ekisreba 
savaldebulo wesiT mxares vadis gasvlis gamo pirgasamtexlo, 

                                                 
296

 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2009 wlis 8 oqtombris, gadawyvetileba, saqme #as715-1014-09. 
297

 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis #as-148-490-07, 11 ivlisi, 2007 w. kreditorma sarCeli aRZra 
sasamarTloSi msesxeblis mimarT sesxis dabrunebis Taobaze. mosarCelem aRniSna, 
rom man msesxebels 2004 wlis 8 aprils asesxa 2600 aSS dolari sami Tvis vadiT 
4%-is daricxviT. sesxis uzrunvelsayofad ipoTekiT daitvirTa msesxeblis 
sacxovrebeli saxli. mopasuxes ar gadauxdia arc ZiriTadi Tanxa da arc 2 wlis 
procenti. mosarCelem moiTxova mopasuxisaTvis sul 5700 aSS dolaris dakisreba. 
298 magaliTad, espaneTis kanonmdeblobiT procentze SeTanxmeba ar moiTxovs 
werilobiT formas, magram is mkafiod unda iyos gamoxatuli.  
299 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo  saqmeTa palatis 2010 wlis 
14 ianvrisas saqme 1059-1326-09, aRniSnul saqmeSi ss `banki” wliur 40% iTxovda 
movalisagan, romelsac ipoTekiT hqonda datvirTuli sakuTrebaSi arsebuli uZravi 
qoneba.                                                                       



 100 

gaugebaria, romlis amoqmedeba vadis darRvevas unda 
ukavSirdebodes.300 
 

4.14 sakredito miznobrioba 

 
 
 istoriulad, kreditis erTi-erTi mniSvnelovani 
ganmasxvavebeli faqtori sesxis xelSekrulebisagan mis 
miznobriobaSi vlindeba.  
  miznobriobis gaTvaliswineba sakredito urTierTobebSi 
mniSvnelovnad ganapirobebs sakredito xelSekrulebis pirobebis 
gaTvaliswinebas. Tu, magaliTad, krediti gaicema sasoflo-sameurneo 
samuSaoebisaTvis, kreditis saxelSekrulebo Sinaarsi unda iyos 
SesabamisobaSi (TanxvedraSi) kreditis miznobriobasTan.  
 garda fuladi resursis marTvisa, sabanko seqtors aqvs 
udidesi misia, xeli Seuwyos qveyanaSi ekonomikis (warmoebis, 
vaWrobis da a.S) ganviTarebas. Tu gadavxedavT zogierT samarTlebriv 
sistemas, dakreditebis procesSi kreditorisaTvis  kreditis 
miznobrioba aris samarTlebrivi uflebamosilebaa da ara 
samarTlebrivi valdebuleba.  
 litviis kanonmdeblobiT, movalem unda iTminos kreditoris 
mxridan kontroli Tanxis gankargvasTan dakavSirebiT, Tu sesxis 
miznobrioba SeTanxmebulia mxareTa Soris (miznobrivi sesxi).301 
 daniis kanonmdeblobiT sesxis miznobriobasTan dakavSirebuli 
sakiTxebi regulirdeba finansuri momsaxurebis Sesaxeb kanoniT. 
kanoniT kreditoris zogad valdebulebas warmoadgens movalisaTvis 
finansuri konsultaciis gacema, aseve gamokvleva, Tu ra miznisaTvis 
sWirdeba movales finansuri saSualebebi. banks aqvs ufleba 
mosTxovos movales ganaaxlos informacia finansuri momsaxurebis 
kontraqtis farglebSi. Tuki finansuri momsaxurebis procesSi 
movalis mier wardgenil iqneba araswori an/da Seusabamo informacia, 
aseT SemTxvevebSi moqmedebs valdebulebisa da xelSekrulebis 
zogadi wesebi, xelSekrulebis baTilobis Taobaze. 302 

                                                 
300

 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis #as-18-373-07  22 marti, 2007 weli mosarCelis ganmartebiT, massa da 
msesxebels Soris 2004 wlis 23 marts daido sesxisa da ipoTekis xelSekruleba, 
romlis safuZvelzec sesxis xelSekrulebidan gamomdinare, mas evaleboda 
ZiriTadi Tanxis 6000 aSS dolaris 2%-is gadaxda, xolo xelSekrulebidan 
gamomdinare, pirgasamtexlos gadaxda ki xelSekrulebis sami Tvis vadis 
damTavrebis Semdeg.  
301

  litvis sk-is 6.877-e muxli. DCFR, Full edition, Volume I, sellier, 2008,.2473. 
302

  DCFR, Full edition, Volume I, sellier, 2008, 2473-2474 
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 evropis qveynebis 303 saerTo praqtikaa, rom kreditors aqvs 
SesaZlebloba gaakontrolos kreditis miznobrioba, mxolod 
mxareTa SeTanxmebis safuZvelze. praqtikulad yvela banki xangrZliv 
vadian kreditebs gascems Tanxis gankargvis miznobriobis 
safuZvelze. did britaneTSi sesxis praqtikuli gamoyenebis Taobaze 
mxareebi Tanxmdebian xelSekrulebiT.304  
 poloneTis kanonmdeblobiT, krediti SeiZleba gaices bankis an 
sxva msgavsi institutis meSveobiT da kreditis miznobriobis 
miTiTeba sakredito xelSekrulebaSi savaldebuloa, movale 
valdebulia daicvas xelSekrulebiT gaTvaliswinebuli miznobrioba 
kreditiT miRebuli TanxiT saregeblobis periodSi.305 movale 
valdebulia sakredito SeTanxmebis ganmavlobaSi warudginos banks 
informacia da dokumentebi kreditis miznobriv gamoyenebasTan 
dakavSirebiT, bankisaTvis es aris informacia, romelic adasturebs 
msesxeblis stabilurobas, romelic iZleva SesaZleblobas 
monitoringi ganxorcieldes sakredito Tanxis gamoyenebasa da 
gadaxdebTan  dakavSirebiT. 306 
 safrangeTis kanonmdeblobiT movale valdebulia daicvas 
sakredito Tanxis gamoyenebis miznobrioba, romelic 
gaTvaliswinebulia `specialuri” sargeblobisaTvis. aseT SemTxvevbSi 
kreditors aqvs Tanxis sargeblobisa da xarjvaze kontrolis 
(monitoringis) ufleba, SeTanxmebiT gansazRvruli wesebis darRveviT 
kreditors aqvs saxelSekrulebo urTierTobis Sewyvetis ufleba.307 
safrangeTis sasamarTlo praqtika icnobs iseT SemTxvevebs, roca 
kreditors ekisreba pasuxismgebloba, rodesac is ar akontrolebs 
kreditis miznobriobas, rasac Sedegad mohyveba mesame pirebisaTvis 
zianis miyeneba. 308  
 

 

 

 

 

 

 

 

                                                 
303

 aseTi qveynebis ricxvs miekuTvneba germania, saberZneTi, belgia, safrangeTi. 
espaneTi.  
304

 iqve. 
305

 poloneTis bankis Sesaxeb kanonis 69-e muxli. DCFR, Full edition, Volume I, sellier, 2008,  

2474. 
306

 poloneTis bankis Sesaxeb kanonis 74-e muxli. iqve. 
307

 ix. safrangeTis sk-is 1015-e muxli, ix: DCFR, Full edition, Volume I, sellier, 2008, 2474 
308

 ix. safrangeTis sk-is 1382-e muxli, Any act whatever of man, which causes damage to another, 

obliges the one by whose fault it occurred, to compensate it. sasamarTlo praqtika: 
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4.15 sakredito xelSekrulebis Sewyveta 

 
 
 sakredito xelSekrulebis Sewyvetis etapze movalis ZiriTadi 
valdebulebaa gadaixados sesxis ZiriTadi Tanxa `mTliani 
odenobiT”,309 sesxis ZiriTad Tanxaze daricxuli procenti da is 
jarimebi, romelic xelSekrulebis Sewyvetis droisaTvis 
valdebulebis darRvevis safuZvelze SeiZleba daekisros mas. 
 ssk-is 871-e muxli, romelic xelSekrulebis Sewyvetas exeba, 
saxelSekrulebo urTierTobebis diferencirebas axdens imis 
mixedviT, sakredito SeTanxmebis dros mxareebi SeTanxmdnen myar Tu 
cvalebad saprocento ganakveTze.  
 sakredito xelSekrulebis Sewyvetis etapze xelSekrulebiT 
aRebuli Tanxis `nominaluri odenoba” unda daifaros. nebismieri 
gansxvaveba, romelic arsebobs xelSekrulebis dadebasa da 
dasrulebas Soris periodSi, mxedvelobaSi ar miiReba. magaliTad, 
Tuki sesxis Tanxa aris 2000 evro, romelic daido 2000 wlis 1 
Tebervals  9 wlis vadiT. Tuki fulis Rirebuleba Semcirdeba 20 %. 
gadaxda am SemTxvevaSi eqvemdebareba Tanxis `nominaluri 
Rirebuleba” da ara misi realuri Rirebuleba.310  
 ssk-is 873-e muxlis mesame nawilis Tanaxmad  aTi wlis gasvlis 
Semdeg Sewyvetis ufleba arsebobs nebismier SemTxvevaSi.  

ssk-is 871-e muxlis  pirveli nawiliT, Tu kreditisaTvis 
SeTanxmebulia myari saprocento ganakveTi gansazRvruli 
periodisaTvis, maSin kreditis amRebs SeuZlia Sewyvitos sakredito 
xelSekruleba, Tuki saprocento valdebuleba mTavrdeba 
dabrunebisaTvis gansazRvrul vadamde da saprocento ganakveTis 
Sesaxeb raime axali SeTanxmeba ar aris dadebuli. Sewyvetis vada 
Seadgens erT Tves.  

                                                 
309

 ”par equivalent”, 
310

 safrangeTis samoqalaqo kodeqsis 1894-e muxli da belgiis 1895-e muxli mxars 
uWers nominalizmis princips. DCFR, Full edition, Volume I, sellier, 2008, 2476. nominalizmis 
principze ix. wkeplaZe n., fuladi valdebulebebis gadaxda fuladi erTeulis 
kursis Secvlisas, qarTuli samarTlis mimoxilva, #6, 2003, 184-195. zoiZe b., 
saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, gamomc. `samarTali” Tb., 
2001, 345-349; ZlieriSvili z., fuladi valdebulebis Sesrulebis Taviseburebani, 
gamomcemloba: `meridiani”, Tb., 2005, 15 da Semdgomni; Р.И. Каримуллин, Право и 

обязанности сторон кредитного договора по Российскому и Германскому праву, изд. Статут, Москва 

2001, 75-78; Гражданское и торговое правo зарубежних гасударств, том 1, ответственые ред-ры. 

професор. Е А. Василъев, професор А. С. Комаров, изд. Международные отнашения , 2004, 431-433. 
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ssk-is 871-e muxlis me-4 nawilis Tanaxmad, movales SeuZlia 
nebismier dros Sewyvitos cvalebadi saprocento ganakveTiT aRebuli 
sesxi Sewyvetis samTviani vadis dacviT.  
 ssk-is 873-e muxli, romelic sakredito SeTanxmebis Sewyvetis 
SesaZleblobas iZleva, kreditis gamcems SeuZlia Sewyvitos 
sakredito urTierToba, Tu gaTvaliswinebulia kreditis dabruneba 
nawil-nawil da kreditis amRebma gadaacila zedized, sul cota, or 
vadas. Sewyveta ZalaSi Sedis maSin, Tu orkviriani damatebiTi vadis 
micemis Semdegac ar moxdeba gadaxda. kanonmdeblis es gansazRvreba 
ar modis SeasabamisobaSi im faqtTan, rom vadis gadacileba es aris 
ara valdebulebis Sewyvetis, aramed valdebulebis darRvevis 
safuZveli.  
 
 

4.16 kompensacia kreditis vadaze adre dabrunebisaTvis 

 
 

movalis mier vadaze adre gadaxdis mravali mizezi SeiZleba 
arsebobdes, magaliTad, misTvis xelmisawvdomi gaxda kreditis ufro 
iafi resursi, vidre mas arsebuli xelSekrulebiT hqonda aRebuli, 
an xelSekrulebis dadebis Semdeg saprocento ganakveTma 
sagrZnoblad moimata, aseT SemTxvevbSi kreditori iZulebulia 
daeTanxmos vadaze adre Sesrulebas, an moaxdinos movalisaTvis 
sasurveli pirobebiTa da naklebi saprocento ganakveTiT sesxis 
xelaxali SeTavazeba. aseve kreditori sixaruliT unda daeTanxmos 
movalis mxridan vadaze adre xelSekrulebis Sewyvetas, rodesac 
arsebobs mkveTri sxvaoba sesxis pirvelad procentsa da Sewyvetis 
dros moqmed procents Soris.  

vadaze adre sesxis Sewyvetis ramdenime saSualeba arsebobs: 
pirveli, vadaze adre xelSekrulebis Sewyvetis SesaZleblobis 
Taobaze mxareebma SeiZleba gaiTvaliswinon xelSekrulebiT Tu ra 
pirobebis dadgomis SemTxvevaSi SeuZliaT vadaze adre Sewyviton 
sakredito xelSekruleba. mxareebi SeiZleba SeTanxmdnen 
xelSekrulebiT, rom movales calmxrivad ar eqneba vadaze adre 
xelSekrulebis Sewyvetis SesaZlebloba. dabolos, movales nebismier 
SemTxvevaSi SeuZlia vadaze adre moaxdinos gadaxda, rac logikurad 
iwvevs kiTxvas eqneba Tu ara kreditors SesaZlebloba moiTxovos 
zianis anazaRaureba da ra odenobiT (miyenebuli zianis odenobiT Tu 
SezRuduli odenobiT).  
 evropul nacionalur samarTlebriv sistemebSi movale 
SezRudulia, sasesxo-samarTlebriv kavSirSi saxelSekrulebo 
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SeTanxmebiT gaTvalisiwnebul vadaze adre ganaxorcielos sesxis 
gadaxda.311  

moTxovna valdebulebis vadaze adre dafarvis Sesaxeb 
gaTvaliswinebuli unda iqnes kanoniT an xelSekrulebiT. rogorc 
wesi, dauyovnebliv gadaxadis moTxovnas win unda uswrebdes  
samarTaldarRveva. 

germaniis kanonmdeblobiT movalis kanoniT miniWebuli uflebaa 
Sewyvitos sesxis xelSekruleba, romlis mimarTac man dakarga 
interesi da aunazRauros kreditors is danaklisi, rac 
xelSekrulebis vadaze adre Sesrulebas mohyva. 

germaniis sk-is 489-e da 490-e paragrafebiT gansazRvrulia 
movalis ufleba Sewyvitos sesxis xelSekruleba da gamonaklisi 
wesebi movalisa da kreditoris mier valdebulebis Sewyvetis 
Sesaxeb. germaniis sk-is 489-e muxliT msesxebels (movales) SeuZlia 
Sewyvitos sesxis xelSekruleba MmTlianad an nawilobriv, Tuki 
sesxis xelSekruleba dadebulia garkveuli vadiT da fiqsirebulia 
saprocento ganakveTiT.312 
 Sveicariis kanonmdeblobiT vadaze adre xelSekrulebis 
Sewyveta xelSekrulebiT gaTvalisiwnebuli SesaZleblobaa. 
magaliTad movale, valdebulia banks gadauxados damatebiT 0.1% 
sauravi, ZiriTadi da mimdinare saprocento ganakveTis, magram ara 
umetes 1000 Sveicariuli frankisa, raTa moxdes bankis xarjebis 
dafarva (bankis generaluri xelSekruleba).  

SveicariaSi movale, romelic vadaze adre Sewyvets 
xelSekrulebas, valdebulia ixados procenti xelSekrulebis vadis 
dasrulebamde. movale, romelic vadaze adre ixdins mTlian sasesxo 
Tanxas, valdebulia gadaixados procentic yovelgvari Semcirebis 
gareSe. am wesidan arsebobs erTaderTi gamonaklisi, romelic 
dadgenilia momxmarebelTa Sesaxeb federaluri kanonis me-17 muxliT, 
romlis Tanaxmad, momxmarebeli, romelic vadaze adre Sewyvets 
xelSekrulebas, mas ar ekisreba jarimis saxiT saprocento ganakveTi. 
am SemTxvevaSi procenti atarebs ara zianis anazRaurebis xasiaTs 
aramed, is gvevelineba rogorc saxelSekrulebo movaleoba.  

Seveicariis savaWro kodeqsis 81-e muxli kanonmdeblobiT, 
vadaze adre gadaxdis SesaZlebloba damokidebulia mxareTa 
SeTanxmebaze an garemoebebze. Sveicariisa da italiis 
kanonmdeblobiT sesxis xelSekrulebaSi SezRudva an akrZalva 
vadaze adre gdaxdasTan dakavSirebiT baTilad iTvleba.  

 italiis kanonmdeblobiT sasesxo xelSekrulebis moqmedebis 
xangrZlivoba damokidebulia saxelSekrulebo mxareebis nebaze, Tuki 
sesxi ar moicavs saprocento SeTanxmebas. sesxis xelSekruleba 
SesaZlebeblia vadaze adre Sewydes, aseT SemTxvevaSi kreditoris 

                                                 
311 ix: germaniis sk-is 489-490-e paragrafebi. litvis sk-is 6.873-e muxli, poloneTis 
bankebis Sesaxeb kanonis 75-e muxli 
312

 DCFR, Full edition, Volume I, sellier, 2008, 2482 
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ufleba, moiTxovos zianis anazRaureba, xelSekrulebiT 
ganisazRvreba.313 

holandiaSi  movale, romelic vadaze adre Sewyvets 
valdebulebas, valdebulia kreditors gadauxados kapitalze 
daricxuli procentebisa da kerditoris xarjebi. 314 
holandiis kanonmdeblobiT, dauSvebelia vadaze adre gadaxda 
fuladi valdebulebebis dros arasamomxmareblo SeTanxmebebSi. 

 safrangeTisa da belgiis kanonmdeblobiT saprocento sesxis 
vadaze adre gadaxda kanonmdeblobiT ar daiSveba.  Cveulebriv 
xelSekrulebiT daTqmul vadaze adre gadaxda dauSvebelia. 
SesaZlebelia sesxis xelSekrulebaSi moxdes msgavsi SesaZleblobis 
gaTvaliswineba, Tumca es orive mxaris interesebis gaTvaliswinebiT 
unda ganxorcieldes. xelSekrulebis erT-erT mxares ar SeuZlia 
vadaze adre gadaxdiT calmxrivad Sewyvitos xelSekruleba. aseT 
SemTxvevaSi  movale, romelic vadaze adre gadaxdas mimarTavs, 
valdebulia gadaixados kompensacia. 

safrangeTis kanonmdeblobiT, kanoni movales mxolod 4 
SemTxvevaSi aZlevs xelSekrulebis vadaze adre Sewyvetis 
SesaZleblobas: 1. movales SeuZlia vadaze adre moSalos sesxis 
xelSekruleba, rodesac sesxisTvis ar aris dawesebuli procenti, 
aseT SemTxvevaSi movales araviTari kompensacia ar ekisreba 
kreditoris mimarT; 2. Tuki kreditori ganacxadebs Tanxmobas; 3 Tu 
saxelSekrulebo piroba micavs aseT SesaZleblobas; 4. da Tu 
krediti regulirdeba momxamarebelTa dacvis samarTliT; garda am 
SemTxvevbisa, yvela danarCen SemTxvevebSi, movale romelic vadaze 
adre moSlis xelSekrulebas, valdebulia gadauxados kreditors 
kompensacia.  

analogiuri wesi moqmedebs did britaneTSi. movalis mier 
vadaze adre valdebulebis Sesrulebis dros mas ekisreba ori an 
sami Tvis procentis gadaxda jarimis saxiT.315 

poloneTis kanonmdeblobiT dasaSvebia movalisaTvis 
damatebiTi SezRudvebis daweseba, Tuki movale gadawyvets dafaros 
krediti vadaze adre. poloneTSi bankebsa da sxva safinanso 
institutebs SeuZliaT gaiTvaliswinon xelSekrulebiT sesxis vadaze 
adre dafarva rogorc upiratesoba, vadaze adre gadaxda yovelgvari 
damatebiTi gadasaxdelebisagan Tavisufali, an vadaze adre gadaxda, 
romelic mxareTa SeTanxmebuli vadebis dadgomaze iqneba 
damokidebuli, an movales miecema SesaZlebloba, airCios vadaze 
adre gadaxda. pirobebi, romelic zRudavs an krZalavs vadaze adre 
gadaxdas, miiCneva baTalad, vinaidan aseTi pirobiT dadebuli 

                                                 
313

 italiis bankebis Sesaxeb kanonis me-40 muxli. DCFR, Full edition, Volume I, sellier, 2008,  

2483. 
314

 holandiis sakredito xelSekrulebis Sesaxeb kanonis 49-e muxli. DCFR, Full edition, 

Volume I, sellier, 2008,  2484. 
315

  DCFR, Full edition, Volume I, sellier, 2008, 2482-2483. 
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xelSekruleba ewinaaRmdegeba samomxmareblo kreditis Sesaxeb 
kanonis samarTlebriv reJims.316  

poloneTis kanonmdeblobiT vadaze adre gadaxdis 
maregulirebel wesebs moicavs poloneTis bankebis Sesaxeb kanonis 
75a paragrafi, romlis Tanaxmad, vadaze adre xelSekrulebis 
Sewyveta damokidebulia maxreTa SeTanxmebaze. mxareebi 
uflebamosilni arian vadaze adre Sewyviton sesxis xelSekruleba, 
miuxedavad xelSekrulebiT SeTanxmebuli vadisa. 317 
 saberZneTSi vadaze adre xelSekrulebis SewyvetiT gamowveuli 
zianis anazRaurebis sakiTxi regulirdeba precedentuli samarTliT. 
saberZneTis uzenaes sasamarTlos miaCnia, rom vadaze adre 
xelSekrulebis Sewyvetis SemTxvevaSi kreditoris mxridan zianis 
anazRaurebis moTxovna unda emyarebodes samarTlian kompensacias, 
SesabamisobaSi unda iyos keTilsindisierebis principTan da 
orientirebuli savaWro urTierTobebSi momxmarebelTa uflebebis  
dacvaze, ar unda aRematebodes realurad damdgar zians, romelic 
vadaze adre gadaxdiT miadga kreditors.318 

litvis sk-is 6.873-e muxlis Tanaxmad, movales ufleba aqvs 
vadaze adre dafaros sasesxo valdebuleba, Tu xelSekrulebiT sxva 
ram ar aris dadgenili. sesxis saxiT arsebuli valdebulebis 
dafarvis prioritetuloba movalem unda SeuTanxmos kreditors.319 

saqarTvelos sk-is 872-e muxlis Tanaxmad, Tu kreditis amRebi 
ukan abrunebs kredits sakredito urTierTobis damTavrebamde, maSin 
kreditis gamcems SeuZlia moiTxovos zianis Sesabamisi anazRaureba. 
amasTan, zianis sazRaurSi unda CaiTvalos dazogili gasavlebis 
Rirebuleba, agreTve is sargebeli, romelsac kreditis gamcemi 
miiRebda sasesxo valutis sxvagvari gamoyenebidan, an Tu kreditis 
mimRebma ganzrax ar dauSva misi miReba.  

sasamarTlo praqtikaSi, moiZebna gadawyvetileba, romlis 
Tanaxmad, komerciuli banki, romelic likvidirebul iqna, mimarTavda 
sasamarTlos moTxovniT erT-erTi movalis mimarT, romelic 
jerovnad asrulebda masze dakisrebul movaleobas, vadaze adre 
daefara krediti. sasamarTlom mosarCelis moTxovna ar 
daakmayofila.320 
 
 
 
 

                                                 
316

  DCFR, Full edition, Volume I, sellier, 2008, 2481. 
317

  DCFR, Full edition, Volume I, sellier, 2008, 2482. 
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  DCFR, Full edition, Volume I, sellier, 2008, 2484 
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  DCFR, Full edition, Volume I, sellier, 2008, 2482 
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 saqarTvelos uzenaesi sasamarTlos 2009  wlis 16 oqtombris samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palatis gadawyvetileba, saqme. #as-613-922-09; 
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4.17 sakredito xelSekrulebis darRveva 

 
sabanko kreditis SemTxvevaSi procentis gadauxdeloba an 

gadaxdis grafikis darRveva warmoSobs kreditoris moTxovnis 
uflebas movalis mimarT, rom man gadaixados ara mxolod 
gadauxdeli procentebi, aramed darCenili Seusrulebeli 
valdebuleba mTlianad. 

samoqalaqo kodeqsi araTanamimdevruli SinaarsiT gansazRvravs 
valdebulebis Sesrulebisa da valdebulebis darRvevis sakiTxebs.  

ssk-is 361-e muxlis me-2 nawilis Tanaxmad, valdebuleba unda 
Sesruldes jerovnad, keTilisndisierad daTqmul drosa da adgilas. 
valdebulebis Sesrulebis koncefciidan gamomdinare, TiToeuli 
elementis darRveva unda iwvevdes valdebulebis darRvevas.  
 valdebulebis darRvevis safuZvelze warmoSobili ziani 
atarebs moratorul xasiaTs. valdebulebis darRveva movalis mier 
Sesrulebis vadis darRvevaSi gamoixateba.321 
 ssk-is me-400 muxliT, movalis mier valdebulebis Sesrulebis 
vadis gadacilebad iTvleba: valdebulebis Seusrulebloba 
dadgenil droSi an/da Sesrulebis vadis dadgomidan, valdebulebis 
Seusrulebloba kreditoris gafrTxilebis miuxedavad.  
 samoqalaqo kanonmdeblobis safuZvelze sakredito 
urTierTobaSi valdebulebis darRveva valdebulebis Sesrulebis 
vadis darRvevaSi gamoixateba. 

samoqalaqo pasuxismgeblobis gansazRvrisaTvis mniSvnelovania 
ara is, Tu, ra Sinaarsis darRveva udevs safuZvlad zianis 
warmoSobas, aramed  aqcenti keTdeba vadis darRvevaze.  

ssk-is 404-e muxlis Tanaxmad, kreditors ufleba aqvs 
moiTxovos vadis gadacilebiT gamowveuli zianis anazRaureba. ssk-is 
402-e muxlis Tanaxmad, movale vadis gadacilebis dros pasuxs agebs 
yovelgvari gaufrTxileblobisaTvis. igi pasuxs agebs 
SemTxveviTobisTvisac, Tu ar daamtkicebs, rom ziani SeiZleboda 
damdgariyo valdebulebis drouli Sesrulebis drosac.   
 
 

4.18 Sesrulebis SeuZlebloba 

 
 sakredito samarTalSi Sesrulebis instituti erT-erTi 
mniSvnelovani qvakuTxedia. saxelSekrulebo urTierTobis dasawyisSi 
mxareebi miznad isaxaven SeTanxmebis pirobebis zedmiwevniT 
Sesrulebas, Tumca mogvianebiT saxelSekrulebo urTierTobis 
procesSi, subieqturi da obieqturi mizezebis gamo, saxezea 

                                                 
321 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali krZo 
samarTlis sferoSi”, t. II, gamomc. `jisiai”, Tb., 2001, 182-184. 
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valdebulebis Seusrulebloba. valdebulebis Seusruleblobas 
mravali garemoeba SeiZleba daedos safuZvlad, Tumca mniSvnelovania 
kanonmdebeli ra kriteriumebs adgens Sesrulebis SeuZleblobis 
gansazRvrisaTvis. 
 XVIII saukunidan germaniis samoqalaqo samarTlis sawyis 
aTvlis wertilad iTvleba mniSvnelovani sakiTxi: kontraqtis 
mxareebs, xelSekrulebis ZaliT ufleba aqvT moiTxovon 
valdebulebis Sesruleba – in specie.  

gsk-is meore wignis 241-e paragrafis I punqtiT, `valdebulebis 
gavleniT” movalisagan kreditors aqvs Sesrulebis moTxovnis 
ufleba.322 evropis sakontraqto samarTlis principebis _ PECL 9:102 
muxli imave Sinaarsis Canawers iTvaliswinebs. 323  
 gsk-is 275-e paragrafis pirveli nawilis NTanaxmad, moTxovnis 
dakmayofileba naturiT dauSvebelia, Tu Sesruleba SeuZlebelia. am 
wess xangrZlivi istoria da tradicia aqvs. is saTaves iRebs romis 
samarTlidan – imposabilium nulla est obligatio. 

 gsk-is 275-e paragrafis pirveli nawilis formulirebidan 
ramdenime saxis Seusrulebloba gamomdinareobs, obieqturi 
Seusrulebloba (aravis SeuZlia Seasrulos), sagnobrivi 
Seusrulebloba (specifikur movales SeuZlia Seasrulos),324 
pirveladi Seusrulebloba (Sesruleba SeuZlebelia kontraqtis 
dadebis dros), Sedegobrivi Seusrulebloba (Seusrulebloba 
saxezea kontraqtis gaformebis Semdeg), nawilobrivi da totaluri 
(sruli) Seusrulebloba.325  

gsk-is 275-e muxlis pirveli nawilis axali redaqcia 
gansxvavdeba Zveli redaqciisagan. axali regulireba erTian 
sibrtyeze ayenebs valdebulebis Sesrulebis pirvelad da Semdgom 
SeuZleblobas.  

2002 wlis valdebulebiTi samarTlis reformis Semdeg 
valdebulebis yovelgvari Sesruleba gaerTianda saerTo cnebis – 
“valdebulebis darRvevis” qveS, romelmac moicva oTxi saxis 
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 istoriuli Sexedulebebi ix: Law of obligations (n.1)770 ff. Karin Lehlsen-von Stryk, Grenzen 
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SeuZlia gankargos qoneba, vinaidan is ar aris mesakuTre. ix. Meier , Jura, 2002, 128.ff; 
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325 droebiT SeusruleblobasTan dakavSirebiT ix:   Zimmermann R., The new German law of 
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Seurulebloba: 1. movalis mier vadis gadacileba; 2. valdebulebis 
Sesrulebi SeuZlebloba; 3. nakliani Sesruleba; 4 dacvis 
valdebulebis darRveva.326 

gsk-Si cvlilebebis Semdeg kanonmdebloba sworxazovan 
politikas atarebs Seusruleblobis sakiTxTan mimarTebaSi. 
germaniis kanonmdeblobiT mkveTri zRvari arsebobs Sesrulebis 
SeuZleblobasa – stricto sensu da im faqtebs Soris, rodesac 
dauSvebelia, kreditoris mier movalisaTvis Sesrulebis dakisreba.  

gsk-is 275-e paragrafis meore nawilis Tanaxmad, movales 
SeuZlia uari Tqvas Sesrulebaze, vinidan Sesruleba gamoiwvevs 
danaxarjebs, romelic aSkarad araTanazomieri iqneba kreditoris 
interesebTan, romelsac unda miiRos Sesruleba, valdebulebis 
Sinaarsisa da moTxovnis keTilsindisierebidan gamomdinare.  

Sesrulebis moTxovna unda efuZnebodes samarTialianobasa da 
im Sedgebis gaTvaliswinebas, rac Seusruleblobis SemTxvevaSi 
pasuxismgeblobis saxiT SeiZleba dadges.  
         gsk-is Zveli debuleba Seicvala, kerZod, Zveli normiT 
`praqtikuli SeuZlebloba”327 Seicvala `ekonomikuri 
SeuZleblobiT”328 am principiT xdeba movalis mier SesrulebisaTvis 
gaweuli xarjebis Sedareba kreditoris interesebTan Sesrulebis 
miRebisas. 
 gsk-is axali redaqcia iTvaliswinebs debulebas, romelic 
Seusruleblobis dros zinis anazRaurebas exeba. Tuki movale ar 
Seasrulebs kontraqtis safuZvelze nakisr valdebulebas, 
kreditors ufleba aqvs moiTxovos kompensacia. es wesi ar 
gamoiyeneba, Tu movales ar ekisreba valdebulebis darRvevisaTvis 
kompensacia. 329 
 germaniis samoqalaqo kodeqsiT dRemde Seusruleblobis 
safuZvelze warmoSobili zianis anazRaurebis sarCelebi 
gansxvavdeba bralis xarisxis mixedviT.  
 zianis anazRaurebis sarCelebi gamoiyeneba im SemTxvevaSi, roca 
movalis mxridan valdebulebis Seusrulebloba gamowveulia im 
garemoebiT, romelzedac movalis kontroli ar vrceldeba, da 
romlis Tavidan acileba, an gadalaxva ar SeeZlo gaeTvaliswinebina 
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 CitaSvili n., bralis mniSvneloba saxelSekrulebo pasuxismgeblobis 
gansazRvrisaTvis, Jur. `samarTlis Jurnali”, #1, 2009, 166. 
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 “faktischeunmöglichkeit” 
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kontraqtis gaformebis etapze. am or safuZvels Soris gansxvaveba 
praqtikaSi ufro SesamCnevia. movalem Tavad unda amtkicos, rom 
valdebulebis Seusrulebloba misi bralis GgareSe dadga. 
 germanul samarTalSi zianis anazRaurebis sarCelis koncefcia  
damokidebulia ara marto bralze, aramed samarTaldarRvevaze.330 
brals samoqalaqo pasuxismgeblobis dros damatebiTi mniSvneloba 
eniWeba, romelic SeiZleba arsebobdes an ar arsebobdes samoqalaqo 
samarTaldarRvevis dros.331 

saqarTvelos samoqalaqo kodeqsSi valdebulebis Sesrulebis 
SeuZleblobis instituti ganxilulia movalis mier vadis 
gadacilebis TavSi. ssk-is 401-e muxlis saTauri, romelic 
valdebulebis Sesrulebis SeuZleblobas exeba, gansazRvars, Tu ra 
ar CaiTvleba vadis gadacilebad, Sesrulebis SeuZlebloba 
kompensirebas ukeTebs vadis darRvevas da Sesabamisad, valdebuleba 
ar iTvleba darRveulad. 

sasamarTlom saqmis ganxilvis dros mxedvelobaSi unda miiRos 
sakredito xelSekrulebis pirobaTa simZime movalisaTvis, romlis 
darRveva xSirad obiqturi SeuZleblobiT aris ganpirobebuli. 
xSirad sakredito xelSekrulebis pirobebis Sinaarsidan 
gamomdinare, xelSekrulebis Sesruleba imTaviTve SeuZlebelia.  
 
 

V. ipoTeka, registrirebuli ufleba 

5.1 registraciis mniSvneloba  

 
Tanamedrove etapze sanivTo uflebebze mecnieruli kvleva 

warmoudgenelia registraciis institutisa da masTan dakavSirebuli 
samarTlebrivi sakiTxebis ganxilvis gareSe.  

XXI saukuneSi uZravi qonebis saregistracio procesi uwyveti 
reformisa da ganaxlebis obieqtia. reformis mizania saregistracio 
procesis naklovani mxareebis modernizacia, registraciis procesSi 
eleqtronul saqmiswarmoebis damkvidreba. TiTqmis yvela saxelmwifo 
miiswrafvis danergos uZrav qonebaze uflebaTa eleqtronuli 

                                                 
330
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aRricxvis sistema, rac SesaZleblobas iZleva uflebis registraciis 
procesi wuTebisa da wamebis sizustiT ganxorcieldes. 332   

Tanamedrove msoflioSi saregistracio warmoeba 
warmoudgenelia programuli uzrunvelyofis gareSe. frazebi: 
`saxlidan gausvlelad registracia”, `registracia dauyovnebliv” 
SeiZleba iTqvas, zustad gamoxatavs im process, rasac eleqtronuli 
saqmiswarmoeba iZleva.333 

yovelive zemoT aRniSnulidan gamomdinare, mniSvnelovania, 
registraciis, rogorc institucionaluri kvleva, aseve SedarebiTi 
meTodis saSualebiT msoflioSi saregistracio warmoebasTan 
dakavSirebuli procesebis analizi. saregistracio praqtikisa da 
msoflioSi mimdinare procesebis ganxilvis Sedegad, Tamamad 
SeiZleba iTqvas, rom qonebriv urTierTobebSi eleqtronuli 
registraciis bumia. eletronuli saregistracio procesis reformis 
irgvliv mudmivi dialogi da konsultaciebi mimdinareobs334.  
 registraciis instituti konstituciuri mniSvnelobiT 
damkvidrda qarTul kanonmdeblobaSi. kanonmdebeli registraciis 
faqts mraval samarTlebriv Sedegs ukavSirebs.335 sakanonmdeblo 
reglamentaciiT registraciis faqtzea damokidebuli rogorc 
uflebis warmoSoba, aseve sajaro reestrSi warsadgeni garigebis 
ZalaSi Sesvla. saqarTvelos kanonmdeblobiT registraciis 

                                                 
332

 Cheshire and Burn's modern law of real property, E H Burn;  J Cartwright, 17. ed., Oxford Univ. Press, 

2006, 567-568.( The future Electronic Conveyancing); The Law Society's conveyancing handbook, general 

ed. Frances Silverman., 16. ed., London, Law Soc., 2009, 141-144; Dale, Stephanie, Profitable Conveyancing, 

a practical guide for residential conveyancers , London, Law Soc., 2005. 
333

 McFarlane B., The structure of property law,  Oxford, Publisher   Hart, 2008, 81. 
334

 evropis wevri qveynebis monawileobiT da CLC-samarTlebrivi kompetenciis 
centris (avstriis kvlevisa da konsultaciis instituti, dafuZnebulia 1999 wels, 
romelic TanamSromlobs avstriis iusticiis saministrosTan, federalur 
iuristebis palatasTan, federalur notariatis palatasTan, mosamarTleTa 
asociaciasTan, federaluri ekonomikis palatasTan,  warmoebis federaciasTan) 
egidiT qonebriv uflebebze xSirad tardeba  diskusiebi da komferenciebi. xdeba 
naklovani da dadebiTi mxareebis Sedareba da gaziareba, romlis safuZvelzec 
msoflio bankis SedarebiTi kvlebis komisiisa da avstriis ndobis fondis mier 
xdeba arsebuli masalis damuSaveba da rekomendaciis saxiT miwodeba. CLC-i 

ganixilavs wevri qveynebis qonebis, qonebis dacvisa da qonebriv uflebebTan 
dakavSirebul  problemur sakiTxebs, raTa maTi daxmarebis mizniT SemuSavdes maTi 
saregistracio sistemebis gamosworebis samarTlebrivi xasiaTis rekomendaciebi. 
erT-erTi aseTi gamocema momzadda 2008 wlis Semodgomaze Catarebuli Sexvedris 
Sedegad, romelic mieZRvna: `uZravi qonebis registraciisa da kadastris sistemis 
mimoxilvas da analizs aRmosavleT da samxreT-aRmosavleT evropaSi”, aRniSnuli 
gamocema  moicavs Svidi (avstriis, bulgareTis, xorvatiis, germaniis ungreTis, 
holandiis, da serbeTis) evropuli qveynis gamocdilebis aRniSnul sakiTxebTan 
dakavSirebiT. ix.  Land registration and cadastre in selected European countries, Austria, Bulgaria, 

Croatia, Hungary, Netherlands, Serbia ed. by Center of Legal Competence (CLC). Authors: Daniela Jetzinger 

Horner,Tatjana Josepovich, Darina Petrova, Stevan Maroshan Paul van der Molen , Ninel Jasmine Sadjadi - 

Mortsel (Antwerpen), Intersentia; Berlin , BWV, Berliner Wiss.-Verl., 2009, 3. xelmisawvdomia:   www. 

clc.or.at 
335

 Ben McFarlane The structure of property law ,Oxford,Hart ,2008, 81 da Semdgomni. 
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instituts gaaCnia rogorc konstituciuri, aseve teqnikur-
samarTlebrivi mniSvneloba.  

konstituciuri mniSvneloba gamoixateba uflebis warmoSobaSi, 
kerZod, ufleba iuridiul Zalas iZens registraciis 
dasrulebisTanave.336  ssk-is 289-e muxliT ipoTekis ipoTeka iuridiul 
Zalas iZens sajaro reestrSi registraciis momentidan.337 

tradiciulad registraciis faqti adasturebs ipoTekis 
warmoSobasa da garantirebuls xdis uflebis namdvilobas.338 uZrav 
qonebaze registracias uflebadamdgeni efeqti aqvs, gansakuTrebiT es 
exeba sanivTo uflebebs.339 amgvarad, ipoTekis registracia _ es aris 
sajaro dadastureba ipoTekis uflebis namdvilobis. msgavsad 
sakuTrebis uflebis registraciisa, romelic adasturebs sakuTrebis 
uflebis warmoSoba-gadacemis faqts uZrav qonebaze. 

praqtikaSi xSirad xelSekrulebis gardamaval debulebebSi 
miTiTebulia, rom xelSekruleba ZalaSi Sedis mxareTa xelmoweris 
momentidan. im uflebebisa da valdebulebebisaTvis, romelTa 
warmoSoba registraciis faqts ukavSirdeba, maTi damdgeni 
dokumentebi ZalaSi Sedis maregistrirebel organoSi uflebebisa da 
valdebulebebis registraciis momentidan.340 garda konstituciuri 

                                                 
336

 evropis qveynebis kanonmdeblobis klasifikacia SesaZlebelia ganxorcieldes 
uflebis warmoSobis drois mixedviT, magaliTad, safrangeTSi, belgiasa da 
luqsemburgSi ipoTekis uflebis warmoSoba dakavSirebulia notariusis mier 
ipoTekis uflebis ipoTekis reestrSi registraciaze. germaniis, avstriis, 
Seveicariis, holandiis, italiis, saberZneTisa da espaneTis kanonmdeblobiT, 
ipoTekis uflebis warmoSoba damokidebulia registraciis faqtze. e.w 
`publikaciis sistemaze”. Hans G. Wehrens, Real security regaring Immoveble Objects-Reflaction on 

a Euro-Mortgage, Towards a European Civil Code, ed. Arthur Hartkamp, Ewoud Hondius, Reinhard 

Zimmermann , 3. fully rev. and expanded ed.   Nijmegen ,Ars Aequi Libri 2004, 771-772. 
337

 analogiuri Canaweri arsebobs sajaro reestris Sesaxeb kanonSi, romlis me-11 
muxlis 1-li punqtis `e” qvepunqtiT ipoTeka savaldebulo registracias 
eqvemdebareba. 
338 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis 2007 wlis 6 ivnisis gadawyvetileba, #as-615-952-07, citata 
sasamarTlos gadawyvetilebidan: palatam miiCnia, rom movalis, rogorc mesakuTris 
uflebebi aRniSnuli ipoTekis xelSekrulebiT ar aris darRveuli. ipoTekis 
warmoSobisaTvis aucilebeli pirobaa misi daregistrireba sajaro reestrSi. 
pirveli instanciis sasamarTlos mier dadgenil iqna, rom sadavo bina sajaro 
reestrSi ar aris registrirebuli da arc ipoTeka ar warmoSobila. amdenad, 
aRniSnuli ipoTekis xelSekrulebiT iuridiuli Sedegi movalis mimarT ar 
damdgara. aRniSnulidan gamomdinare, palatam aseve miiCnia, rom ipoTekis 
xelSekrulebis baTilad cnobis samarTlebrivi safuZveli mocemul SemTxvevaSi ar 
arsebobs. zemoaRniSnulidan gamomdinare, kasatoris moTxovna ipoTekis 
xelSekrulebis baTilad cnobis nawilSi usafuZvloa. 
339 ipoTekis registraciis aucileblobaze, ix. Tamar Sengelia, ipoTeka, rogorc 
moTxovnis uzrunvelyofis saSualeba, Jur. `saqarTvelos notariati”, #1,(5), 2002, 
53-56. 
340

 saqarTvelos samoqlaqo kodeqsis 3111-e  muxliT, kanoniT gaTvaliswinebul 
SemTxvevebSi, nivTsa da aramaterialur qonebriv sikeTeze dadebuli garigebebi 
ZalaSi Sedis am garigebebiT gansazRvruli uflebebis sajaro reestrSi 
registraciis momentidan. 
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mniSvnelobisa, aRniSnuli Canaweris safuZvelze registraciis faqts 
teqnikur-samarTlebrivi mniSvneloba gaaCnia. 

registraciis faqtis CrdilqveS moeqca samoqalaqo- 
samarTlebrivi mniSvnelobiT iseTi  moqmedeba, rogoricaa `gadacema”.  

saadgilmamulo wignSi sanivTo uflebaTa registraciis 
iuridiul bunebasTan dakavSirebiT unda gamaxvildes yuradReba im 
rTul faqtobriv Semadgenlobaze, romelic kanomdeblobiT aris 
dadgenli:  kerZod, SeTanxmeba (sanivTo garigeba) da Canaweri 
saadgilmamulo wignSi.  

saadgilmamulo wignSi Canaweri, rogorc sanivTo garigebis 
faqtobrivi Semadgeneli aucilebeli elementi, kanonmdeblis mier 
ganimarteba, rogorc iuridiuli faqti, romelic samarTlebriv 
safuZvelTan erTad – sanivTo garigebasTan erTad _ sanivTo 
uflebis warmoSobis, Secvlis an Sewyvetis safuZvelia.  

registraciis instituti samarTlebriv urTierTobebSi sajaro- 
samarTlebrivi mniSvnelobis aqtad ganixileba. kerZosamarTlebriv 
urTierTobebSi stabilurobis uzrunvelyofas registraciis 
meSveobiT saxelmwifo ki ar ereva kerZosamarTlebriv 
urTierTobebSi, aramed axdens registraciis sajaroobiT, uflebis 
aRricxvis sizustiT samarTlebrivi urTierTobebis monawileTa 
interesebis dacvas.  saxelmwifos,  registraciis meSveobiT wesrigi 
Seaqvs kerZosamarTlebriv urTierTebSi. 

saqarTveloSi saregistracio uflebebis speqtris 
gafarToebasTan erTad gaizarda registraciis institutis 
mniSvnelobac, uZrav qonebaze  uflebaTa registracia ganixileba ara 
mxolod kerZosamarTlebrivi mniSvnelobis iuridiul moqmedebad, 
aramed is atarebs aseve sajaro-samarTlebriv Sinaars, romlic 
ukavSirdeba saxelmwifos winaSe arsebuli valdebulebis 
uzrunvelsayofad sajaro SezRudvebis aRricxvas.  
 

 

5.2 uZrav qonebaze uflebaTa aRricxvis sistemebi 

 
  
registraciis institutis mniSvnelobis analizis dros gverds 

ver avuvliT uZrav qonebaze uflebaTa aRricxvis istoriuli 
sistemebis ganxilvas.  rodesac iuridiul mecnierebaSi xdeba am 
sistemebis gamijvna, es ZiriTadad xorcieldeba kerZo da 
saadgilmamulo wignis sistemebis mixedviT. 

uZrav qonebaze uflebaTa aRricxvis saregistracio sistemebi 
ganixileba ori mimarTulebiT: erTi mxriv es aris, uZrav qonebaze 
uflebis registracis sistema, e.w. `title system”  da/an e.w `deeds” 
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sistema,341 sadac qonebaze uflebis gadacema xorcieldeba 
dokumentebis meSveobiT.342 

TiToeuli qveynis kanonmdeblobis Taviseburebebis 
gaTvaliswinebiT, uflebaTa aRricxvis sistemebi ganicdian 
saxecvlilebasa da mxolod im qveynebis kanonmdeblobisTvis 
damaxasiaTebel Taviseburebebs iZenen, Tumca unda iTqvas, rom is 
qveynebic ki, romlebic kerZo sistemis qveyanaTa ricxvs miekuTvnebian, 
aRiareben registraciis upiratesobas da Tu savaldebulo ara, 
fakultatur mniSvnelobas mainc aniWeneb registraciis faqts.  

saqarTvelom saadgilmamulo wignis sistemis SemoRebiT  
aRiara kerZosamarTlebrivi uflebebis arsebobisaTvis registraciis 
savaldebulo xasiaTi da am sistemis implementaciiT miuerTda 
romanul-germanuli samarTlis sistemis qveynebs, romelTa 
kanonmdeblobaSi qonebaze samarTlebrivi urTierTobebi swored 
registraciis meSveobiT aRiricxeba.  

saqarTveloSi uflebTa aRricxvis saadgilmamulo wignis 
sistema samoqalaqo kodeqsis ZalaSi Sesvlis dRidan moqmedebs. sk-i 
adgens sanivTo uflebaTa sajaro reestrSi savaldebulo 
registraciis moTxovnas. aqve unda iTqvas, rom registraciis 
Sinaarsi, uZrav qonebazeUuflebaTa da valdebulebaTa asaxvis 
speqtri icvleba da periodulad axldeba DdRevandel etapze 
SeiZleba iTqvas, rom sajaro reestrs uflebaTa `totaluri”, 
registraciis gza aqvs arCeuli, vinaidan uZrav qonebaze xdeba yvela 
sanivTo da valdebulebiTi uflebis, aseve sajaro SezRudvebis 
registracia. 
      sajaro reestris Sesaxeb kanonis me-11 muxliT gansazRvrulia 
im sanivTo da valdebulebiTi uflebebis, aseve sajaro SezRudvebis 
wre, romlic uZrav qonebaze aRiricxeba.343   

germaniaSi registracia miznad isaxavda da dResac isaxavs 
sanivTo uflebaTa zust fiqsacias saadgilmamulo wignSi. 
gansxvavebiT saqarTvelos sargestracio procesisagan germaniis 
saadgilmamulo wignSi ar xdeba sajaro-samarTlebrivi SezRudvebis 
registracia. germanuli kanonmdeblobis Taviseburebad unda 
ganvixiloT is faqti, rom registracias eqvemdebareba mxolod 
garigebis dadebis safuZvelze warmoSobili uflebebi, xolo kanonis 
                                                 
341

 Maddox, Neil, Land and Conveyancing Law Reform Act 2009, a commentary, Thomson Round Hall, 
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 uflebaTa aRricxvis sistemebTan dakavSirebiT ix. Wanturia l., uZravi nivTebis 
sakuTreba, Tb., 2001, 145-151; Duncan W. D., W M Dixon,  The law of real property mortgages,  Sydney, 

Fed. Press, 2007, 122-125. 
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 sajaro reestrSi registracias eqvemdebareba Semdegi uflebebi: sakuTreba, 
aRnagoba, aRnagobis uflebis ipoTekiT datvirTva, uzufruqti, servituti, ipoTeka, 
qiravnoba, qveqiravnoba, ijara, qveijara, Txoveba, lizingi, sajaro samarTliT 
gaTvaliswinebuli sargeblobasa da mflobelobasTan dakavSirebuli uflebebi; 
uZrav nivTze sakuTrebis uflebasTan dakavSirebuli valdebulebebi, aseve  
sajaro-samarTlebrivi Sinaarsis SezRudvebi, rogoricaa yadaRa, sagadasaxado 
giravnoba/ipoTeka, gasxvisebis akrZalva. 
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safuZvelze warmoSobili uflebebi ar aisaxeba saadgilmamulo 
wignSi.344  
 
 

5.3 registraciis principebi 

 
sakiTxi, Tu ra parincipebs efuZneba saregistracio warmoeba,  

mniSvnelovania, rogorc Teoriuli, aseve praqtikuli datvirTviT. 
registraciis principebis dacva miT ufro aqtualuria, daCqarebuli 
da eleqtronuli saregistracio warmoebis procesis dros, raTa 
swraf samoqalaqo brunvis procesSi ar moxdes im mTavaris darRveva, 
rasac emsaxureba saregistracio warmoeba, mxedvelobaSi maqvs 
qonebaze uflebrivi mdgomareobis asaxva.345 

Tanamedrove saregistracio kanonmdebloba xasiaTdeba xSiri 
sakanonmdeblo cvlilebebiT, rac aseve zrdis principebis 
mniSvnelobas. rogorc ar unda Seicvalos moqmedi  kanonmdebloba, 
principebi ucvleli rCeba. Tu gadavxedvT im qveynebis iuridiul 
literaturas, sadac saregistracio warmoebas xangrZlivi istoria 
aqvs, SeiZleba iTqvas, rom Zireuli principebi saukuneebis 
ganmavlobaSi ucvleli rCeba.346 

principebs, romelsac iuridiul doqtrinaSi aseve substanciur 
wesebsac uwodeben, didi mniSvneloba eniWeba saregistracio 
warmoebis procesSi, iseve, rogorc registraciis maregulirebeli 
pozitiuri kanonmdeblobis srulyofis saqmeSi. saregistracio 
principebi, es aris is fundamenti, romlezec dgas uflebaTa 
aRricxvis saregistracio sistema da romlis saSualebiTac 
SesaZlebelia ganisazRvros saregistracio warmoebis politika ama 

                                                 
344 holandiaSi kanoni iTvaliswinebs yvela sajaro SezRudvis registracias, 
romelic saxelmwofo organoebis mier aris dadgenili miwasa  da nagebobebze. 
analogiuri viTarebaa avstriaSic. 
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 magaliTad, inglisis saregistracio sistema efuZneba saregistracio warmoebis 
sam sakvanZo princips: esenia: `sarkis”, `fardis”, `kompensaciis” principi. `sarkis” 
principi gulisxmobs, sizustiT aisaxos dainetersebuli piris mier sasurveli 
ufleba, rigisa da Sinaarsis zedmiwevniT dacviT, im suzustiT, romelic pirs 
surs. `fardis” principi gulisxmobs, rom is ufleba, romelic daintersebul pirs 
ar surs dauqvemdebaros (gaxados sajaro) registracias,  registraciis ”fardis” 
ukanaa ganTavsebuli. `kompensaciis” anu `zianis anazRaurebis“ principi, romelic 
gulisxmobs araswori registraciiT miyenebuli zianis anazRaurebas. kompensacia 
miecema yvelas vinc ndobaze damyarebul urTierTobaSi zians ganicdis.ix. Stevens 

John, Land law,  John Stevens and Robert Pearce,  3. ed. London , Sweet & Maxwell, 2005, 67. 
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Tu im qveyanaSi. uZrav qonebasTan dakavSirebuli registracis 
principebia:   

uZrav qonebaze uflebaTa savaldebulo registracis principi. 
uZrav qonebaze Sesabamisi uflebebi unda daregistrirdes TiToeul 
saxelmwifoSi registraciis mwarmoebel organoSi. aRniSnuli 
principi safuZvlad udevs nacionalur samarTalSi arsebul wesebs, 
romlebic imperatiulad adgenen uflebaTa savaldebulo 
registracias.  winamdebare principi,  ganapirobebs saregistracio 
informaciis konsolidaciasa da sisrules. savaldebulo 
saregistracio principis safuZvelze, saregistrcio moTxovnis dros, 
xdeba ara xelaxali registracia, aramed ukve arsebuli informaciis 
ganaxleba. 
 uZrav qonebaze uflebaTa registracia, aseve uzrunvelyofs 
maRali donis samarTlebriv dacvas. am principidan gamomdinare 
araregistrirebuli garigebebi uZrav qonebaze baTilia. sakadastro 
monacemebis mimarTac igive principebi moqmdebs.347 
 uflebis keTilsindisieri mopovebis principi.348 uflebis 
keTilsindisierad mopovebis principi yvela qveyanaSi 
sxvadasxvanairad moqmedebs.349 nebismieri piri, romelmac qonebaze 
ufleba keTilsindisierebis safuZvelze moipova, uflebamosilia 
daicvas misi ufleba.   
  e.w. ormagi gadacemis principi. registraciis meSveobiT xdeba 
uflebis dokumenetebis meSveobiT gadacema, rac iZleva varaudis 
SesaZleblobas, rom moxda realuri gadacemac. ipoTekasTan kavSirSi 
am princips arsebiTi mniSvneloba aqvs, sxva sanivTo uflebebTan 
SedarebiT, ipoTekis institutTan mimarTebaSi registracias arsebiTi 
mniSvneloba eniWeba, vinaidan praqtikaSi umravles SemTxvevebSi 
ZiriTadad xdeba  ipoTekis registracia, ise, rom ipoTekis sagani 
pirdapiri mflobelobiT mesakuTres rCeba. 
 iuridiul doqtrinaSi ipoTekas, aseve, moixsenieben, rogorc 
uzrunvelyofas mflobelobis gareSe, rac zrdis regitraciis 
institutis mniSvnelobas ipoTekis uflebis dadgenasTan 
dakavSirebiT.  

kanonieri ndobis principi. saregistracio warmoebis ara marto 
principia, aramed mizania registraciis sajarooba. xelmisawvdomi 
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 registracia aseve gulisxmobs uZravi qonebis zust sazRvrebSi registracias 
.Ninel Jasmine Sadjadi, Land registration and cadastre in selected European countries, ed. by Center of Legal 

Competence (CLC) - Mortsel (Antwerpen) , Intersentia; Berlin ,BWV, Berliner Wiss.-Verl., 2009,  16-17. 
348

 Acquisition in good faith  - Ninel Jasmine Sadjadi, dasax. naSromi, 18. 
349

 avstriasa da analogiurd ungreTSi mesame piri, romelmac iuridiuli Zalis 
mqone garigebiT moipova ufleba qonebaze, daculia kanononiT, Tuki moqmedebda 
keTilsinisierad saregistracio organoSi informaciis wardgenis dros, 
miuxedavad im faqtisa, moxda Tu ara qonebis realurad gadacema. moTxovnebi, 
romelic warmoiSoba arakeTilsindisieri gadacemiT miyenebuli zianis safuZvelze, 
mxareebs Soris anazRaurdeba samoqalaqo samarTlis normebiT. Ninel Jasmine Sadjadi, 

dasaxelebuli naSromi, 18. 



 117 

registracia, romelic registrirebul uflebaTa sajaroobiT 
miiRweva, mniSvnelovania ramdenime garemoebiT: registraciis 
meSveobiT miiRweva qonebis identifikacia, registracia 
SesaZlebelobas iZleva  qonebis mravaljer da sinqronuli 
sargeblobisa da  uzrunvelyofs uflebaTa myar kavSirs qonebasTan.  

sajaroobis principi e.w. saregistracio informaciis 
xelmisawvdomobis principi. 350 evropuli saxelmwifoebis mTavari 
mizania gazardon sazogadoebrivi xelmisawvdomoba miwisa da 
kadastris saregistracio samsaxurebidan informaciis moZiebis mxriv. 
evropuli saxelmwifoebi saregistracio institutebs ganixilaven, 
rogorc uZrav qonebaze samarTlebrivi informaciis miRebis 
centrebs. es iqneba internetiT xelmisawvdomoba e.w `farTo” 
xelmisawvdomoba, Tu eleqtronuli monacemebis urTierTgacvlis 
saxiT. 

registraciis mniSvnelovani funqcia sajaroobis 
uzrunvelyofaa, romelic iZleva SesaZleblobas miawodos 
sazogadoebis farTo wreebs informacia ipoTekiT datvirTuli 
qonebis uflebrivi mdgomaroebis Sesaxeb. es informacia 
xelmisawvdomia yovelgvari konkretuli interesis dadasturebis 
gareSe. sajaro reestrSi daculi informaciis Ziebis procedura 
unda iyos martivi, swrafi da ekonomiuri. 351 

sajaroobis principis praqtikuli gamoxatuleba informaciis 
xelmisawvdomobaSi vlindeba. saregistracio programebi 
uzrunvelyofs qonebaze bolo saregistracio mdgomareobiT 
arsebuli informaciis sajaroobas. uZrav qonebaze saajarooba 
miiRweva `amonaweris” an informaciuli werilis formiT. sajaroobis 
principis wyalobiT saregistracio monacemebi sajaroa 
sazogadoebisaTvis. nebismier dainteresebul pirs SeuZlia 
maregistrirebeli organodan yovelgvari iuridiuli interesis 
gareSe, Seamowmos da miiRos informacia qonebaze arsebuli 
uflebebis Taobaze.  

sajaroobis principis mimarT araerTgvarovani Sexedulebebi 
arsebobs, rom is ver uzrunvelyofs mesakuTreTa da sxva sanivTo 
uflebebis mqone pirTa dacvas sajaroobisgan. erTaderTi qveyana, 
romelic saregistracio warmoebis procesSi uzrunvelyofs  
informaciis konfidencialurobis dacvas _ avstriaa. 352 

                                                 
350

 Publis access - Ninel Jasmine Sadjadi, dasax. naSromi, 14. magaliTad, saqarTveloSi 
sajaro reestris mier registraciis safuZvlad arsebuli dokumentaciis 
nebismieri pirisaTvis xelmisawvdomobam azrTa sxvadasxvaoba gamoiwvia, rac 
konfidencialobis darRvevad iqna miCneuli, Tumca am process aqvs Tavisi 
upiratesoba, sajarooba maRali xarisxiT icavs nebismier mesame pirs 
arakeTilsindisieri faqtebisagan. 
351

  Mortgages in transition economies, The legal Framework for mortgages and mortgage securities, 19. 

xelmisawvdomia, www.ebrd.com 
352

avstriaSi sajaroobis principi vrceldeba ara marto `ZiriTad wignze”- The Main 

Book, saregistracio dokumentebze (gadacemis dokumenetbze), damxmare 
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evropul qveynebSi informaciis (saubaria qonebaze arsebul 
srul samarTlebriv da faqtobrivi  mdgomareobis amsaxvel 
informaciaze) gamoTxovis internet xelmisawvdoma TiTqmis yvelgan 
aris SesaZlebeli, rac Seexeba saregistracio moTxovnis 
elqtronulad gadagzavnasa da elqtronuli informaciis gacvlas, 
umravles evropul qveynebSi am mimarTulebiT kvlav mimdinareobs 
muSaoba.  
 specialurobis principi, romelic gulisxmobs, rom ufleba 
unda daregistrirdes `individualur” uZrav qonebaze. 
 prioritetulobis principi, romelic gamoixateba uZrav 
qonebaze registrirebul uflebaTa mowesrigebul sistemaSi.  
registrirebuli uflebebi qonebaze aRiricxeba saregistracio 
ganacxadis qronologiis mixedviT. 
 kanonierebis principi, romelic gulisxmobs, rom 
saregistracio procesi warimarTos kanonis moTxovnaTa sruli 
dacviT. 

winamorbedobis principi, romelic gulisxmobs, rom Tuki 
uflebis mqone piris winamorbedi ar iyo registrirebuli 
sasamarTloSi  ”miwis wignSi” ivaraudeba, rom Semdgom 
registrirebul uflebas iuridiul Zala ar gaaCnia. 

winamorbedobis principi aseve, gasaTvaliswinebelia ipoTekis 
uflebasTan mimarTebaSi. aRniSnuli principis safuZvelze Tu uZravi 
qoneba ar iqna sakuTrebis uflebiT registrirebuli sajaro 
reestrSi is ver daitvirTeba ipoTekiT. am principze dayrdnobiT 
uZrav qonebaze sakuTrebis uflebis registracia win unda uswrebdes 
ipoTekis uflebis warmoSobas.   

erTi sarkmlis principi. 353 OsayovelTaod cnobilia, rom erTi 
sarkmlis principi gaTvlilia momxmarebelze, rac saSualebas iZleva 
erT adgilze gakeTdes saregistracio ganacxadi da damuSavdes 
saregistraciod wardgenili informacia. erTi sarkmlis principi ar 
aris damokidebuli arc `deed”-is    da    `title”- is sistemebze da arc 
kadastrisa registraciis institutebis erTianobaze, misi arseboba 
umeteswilad damokidebulia am institutebis eleqtronizaciaze. 

erTi sarkmlis principis realizeba xdeba internetis 
meSveobiT, romelic Ria da xelmisawvdomia yvelasaTvis, romelic 
orive institutis (kadastrisa da registracii) xelmisawvdomobas 
gulisxmobs. 

 

                                                                                                                                                     
saregistracio informaciaze (registrirebul misamarTebze) da aseve gauqmebul 
monacemebze Zebna SezRudulia. imisaTvis, rom dainteresebuli piri daSvebul iqnes 
aseT informaciasTan, an gaigos konkretuli piris an qonebis mdgomareoba, saWiroa, 
rom man aCvenos - prima facia  - iuridiuli interesi. avstriaSi pirovnebis mixedviT 
informaciaze xelmisawvdomoba internetis meSveobiT gaaCniaT mxolod 
notariusebs da advokatebs. Ninel Jasmine Sadjadi, dasax. naSromi, 41. 
353

 OOne stop shop principle - Ninel Jasmine Sadjadi, dasaxelebuli naSromi, 16. 
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5.4 sisrulisa da utyuarobis prezumfcia 

 
 
   saqarTveloSi sajaro reestrSi ganxorcielebuli reformis 
Sedegad, rodesac amonaweri gaTavisuflda xelmowerisa da 
beWdisagan, aman sazogadoebaSi garkveuli eWvi gamoiwvia, rac 
ukavSirdeba yovelgvari adaministraciuli rekvizitebis gareSe 
gacemuli dokumentisadmi undoblobas.  ra berketebiTa da 
samarTlebrivi meqanizmebiT cdilobs maregistrirebeli organo 
daarwmunos dainteresebuli pirebi maT qonebaze arsebuli uflebebis 
amsaxveli aqtis samarTlebriv namdvilobaSi. 
 erT-erTi aseTi samarTlebriv garantad gvevlineba ssk-is 312-e 
muxliTa da sajaro reestris Sesaxeb kanoniT gaTvaliswinebuli 
reestris monacemTa utyuarobisa da sisrulis prezumfcia. reestris 
monacemebis mimarT moqmedebs utyuarobisa da sisrulis prezumfcia, 
e.i. reestris Canawerebi iTvleba sworad, vidre ar damtkicdeba maTi 
uzustoba. amgvari midgoma dafuZnebulia principze _ nebismier pirs 
aqvs SesaZlebloba daeyrdnos monacemTa sizustes, daculs sajaro 
reestrSi.354  

ipoTekis uflebis registraciis Sedegi, garda uflebis 
arsebobsa, aris mesame pirTa informirebuloba uZrav qonebaze 
uflebis arsebobis Sesaxeb. 
 kanonmdebeli gamoTqvams varauds, rom, Tu Tqven qoneba SeiZineT 
samarTlebrivi gzebiT im pirisagan, vinc sajaro reestrSi ukve iyo 
registrirebuli mesakuTred, an datvirTeT qoneba sxvagavarad 
uflebrivad es registracia manamde iqneba swori, vidre ar 
damtkicdeba sawinaaRmdego.  

reestris monacemTa mimarT arsebobs sisrulisa da sisworis 
varudi, mxolod im dromde, vidre saregistracio Canaweris 
sawinaaRmdegod Setanilia saCivari, an SemZenma icoda, rom Canaweri 
uzustoa.  

saqarTvelos sk-is 312-e muxlis me-2 nawilis es arazusti 
Canaweri  Sinaarsobrivad srulyo sajaro reestris Sesaxeb kanonis 
me-5 muxlma, romlis Tanaxmad, sajaro reestrSi registrirebul 
monacemTa mimarT moqmedebs utyuarobis prezumfcia, vidre isini 
saqarTvelos kanonmdeblobiT dadgenili wesiT Zaladakargulad, 
baTilad an ararad ar iqneba cnobili.  

                                                 
354 ix. zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli da 
srulyofili gamocema, gamomc. `mecniereba”, Tb., 2003, gv. 366-369; axvlediani z., 
zoiZe b., xecuriani j., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, 
wigni meore, sanivTo (qonebrivi samarTali), gamomc. `samarTali” Tb., 1999, 324-328; 
Tamar Sengelia, ipoTeka, rogorc moTxovnis uzrunvelyofis saSualeba, Jur. 
`saqarTvelos notariati”, #1,(5), 2002, 55-56. 
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utyuarobisa da sisrulis prezumfcia arsebobs ukve 
registrirebuli uflebisa da informaciis da ara saregistracio 
procesis mimarT. 355 

ipoTekis registraciis Detapze aRricxuli informaciis 
saimedooba, damokidebulia reestris mwarmoebeli organos mier 
saregistracio procesSi informaciis srulyofilad asaxvaze. 
informacia, romelic aRiricxeba ipoTekis registraciis etapze, 
pirvel rigSi, SesabamisobaSi unda iyos saregistracio 
dokumentaciasTan da meore, swored wardgenili dokumentaciis 
safuZvelze unda moxdes uflebaTa aRricxva, romelic miscems mesame 
pirebs saSualebas samarTlebriv urTierTobebSi gazardon 
samarTlebrivi dacvis xarisxi. 

samarTlebrivi urTierTobis TiToeul etapze uflebis 
namdvilobis Semowmebis sakiTxis garkveva da mxarTa 
uflebamosilebis gadamowmebis procesi arTulebs da amZimebs 
samarTlebriv urTierTobebs. 356 

ndoba maregistrirebeli organos mimarT,  rogorc sakuTrebis 
uflebis, aseve ipoTekasTan mimarTebaSi mdgomareobs im inmformaciis 
sizusteSi, romelsac is aRricxavs `saregistracio kvlevis” etapze. 
samarTlebrivi mniSvnelobis informaciis amoReba xdeba 
warmodgenili saregistracio dokumentaciidan, rac uzrunvelyofs 
registrirebuli monacemebis sizustes.  

sxvadasxva subiqtebis mimarT sisrulisa da utyuarobis 
moculoba SesaZlebelia sxvadasxva rakursiT vlindebodes. 
kreditori amowmebs vin aris mesakuTre, da aris Tu ara movale 
mesakuTre, xom ar aqvs mas urTierToba arauflebamosil pirTan. 

mesakuTre Tvals adevnebs da zust informacias flobs misi 
qonebis uflebrivi suraTis Sesaxeb. 

mesame pirebs ki aqvT SesaZlebloba miiRon zusti informacia 
qonebaze samarTlebrivi da finansuri tvirTis Sesaxeb. garda 
amonawerSi arsebuli informaciisa, mesame pirebi darwmunebuli unda 
iyvnen, rom sxva uflebrivi tvirTi ar arsebobs uZrav qonebaze. 

                                                 
355 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis #as-307-633-07 10 oqtomberi, 2007 w. citata sasamarTlos 
gadawyvetilebidan: ipoTekarebis ufleba daculia registraciaunariani uflebis 
registraciis faqtiT, rac miuTiTebs imaze, rom sajaro reestris Canaweri 
mesakuTris Sesaxeb, Tundac is ar iyos am uZravi nivTis namdvili mesakuTre (am 
SemTxvevaSi mniSvneloba ara aqvs motyuebiT, iZulebiT an sxva aramarTlzomieri 
moqmedebebiT iyo Tu ara aRricxuli sajaro reestrSi uZravi nivTi axal 
mesakuTreze), sajaro reestris Canaweris safuZvelze mesame pirebisaTvis is 
iTvleba mesakuTred. keTilsindisierebis principi, konkretul SemTxvevaSi icavs 
samoqalaqo brunvis Tavisuflebas, xolo is garemoeba, rom ipoTekis 
xelSekrulebis dadebis Semdeg gaxda cnobili ipoTekarebisaTvis reestris 
Canaweris usworobis Sesaxeb, gavlenas ar axdens maT keTilsindisierebaze. 
356

 ix. zarnaZe e., meuRleTa mier qorwinebis ganmavlobaSi SeZenili uZravi qonebis 
marTvisa da gankargvis sakiTxebze sasamarTlo davebis gadawyvetis zogierTi 
Taviseburebani, qarTuli samarTlis mimoxilva, #1, 2007, tomi 10, 120-138. 
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sajaro reestris monacemTa mimarT utyuarobisa da sisrulis 
prezumfcia moqmdebs rogorc registrirebul, aseve 
araregistrirebul informaciaze, maT Soris uaryofiTi Sinaarsis 
informaciaze, romelsac gascems sajaro reestri.357 
 

5.5 saqarTveloSi registraciis ganmaxorcielebeli organo 

 
     ipoTekis sakiTxiT daintersebuli piri logikurad dasvavs 
SekiTxvas, sad xdeba samoqalaqo uflebaTa registracia 
saqarTveloSi. am funqciiT saxelmwofoSi delegirebulia sajaro 
samarTlis iuridiuli piri – sajaro reestris erovnuli saagento.358 

sajaro reestris warmatebis gasaRebi mdgomarobs 
kanonmdeblobaze morgebuli  Tanamedrove da progresul 
eleqtronul programebSi, romlebic iZleva SesaZleblobas, 
msoflios nebismieri kuTxidanD miiRoT saqarTveloSi arsebul uZrav 
qonebaze uflebrivi mdgomareobis Sesaxeb informacia. 
    saregistracio procesis samarTlebrivi uzrunvelyofa 
samoqalaqo kodeqsis paralelurad xorcieldeba sajaro reestris 
Sesaxeb kanoniTa359 da sajaro reestris Sesaxeb instruqciiT,360 rac 
Seexeba uSualod saregistracio process, igi  administraciuli 
samarTalwarmeobis wesiT xorcieldeba. 
 saqarTvelom registraciis sferoSi bolo wlebSi Catarebuli 
reformis safuZvelze seriozul warmatebebs miaRwia.361 muSaoba am 
mimarTulebiT kvlav grZeldeba. warmodgenili monacemebis 
damuSavebiT, Semosuli eleqtronuli informaciis centralizaciiTa 
da sajaroobis uzrunvelyofiT, moxda sajaro reestris sistemaSi 
arsebuli informaciis internetiT xelmisawvdomoba, aRricxva gaxda 
                                                 
357 Mortgages in transition economies. The legal Framework for mortgages and mortgage securities. 

xelmisawvdomia, www.ebrd.com 
358

 sajaro reestri saregistracio warmoebas axorcielebs struqturuli 
qvedanayofebis _ teritoriuli saregistracio samsaxurebis meSveobiT, romelTa 
kompetencia ganisazRvreba saregistracio zonebis Sesabamisad, romelsac 
individualuri administraciul–samarTlebrivi aqtiT amtkicebs saagentos 
Tavmjdomare. saregistracio warmoebis procesSi ukve siaxles aRar warmoadgens 
avtorizebuli pirebis CarTva, rac gulisxmobs maTTvis sajaro reestrSi 
warsadgeni dokumentaciis miRebis etapze uflebamosillebis gadacemas.   
359

 miRebulia 2008 wlis 19 dekembers. 
360

 saqarTvelos iusticiis ministris 2010  wlis 15  ianvris brZanebiT 
damtkicebuli sajaro reestris Sesaxeb instruqciiT. 
361

 saqarTveloSi qonebaze uflebaTa aRricxvas axdenda teqnikuri aRricxvis biuro, 
romelic 1997 wlidan Seicvala miwis marTvis departamentiT, xolo 2004 wlidan 
qonebaze uflebaTa registraciis funqciiT delegirebulia sajaro reestris 
erovnuli saagento. pirveladi sakuTrebis uflebis registraciis dasrulebis  
erT-erT Semaferxebel faqtorad iTvleba, yofili teqnikuri aRricxvis arqivSi 
daculi informaciis usworoba, romelic vlindeba iuridiuli da teqnikuri 
informaciis SeusabamobaSi, rac aferxebs sajaro reestris sistemaSi sakuTrebis 
uflebis sworad gadmotanis process. 
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sruli da zusti, informacia ki xelmisawvdomi da saimedo. uZrav 
qonebaze uflebaTa aRricxvis eleqtronuli sistemis Seqmnis kuTxiT 
SeiZleba iTqvas, rom saqarTvelo wamyvan poziciazea, ara marto 
postsabWoTa sivrceSi, aramed msoflio masStabiTac.362 

sajaro reestrSi ipoTekis uflebis registraciisTvis 
dadgenilia igive procedurebi, rac uZrav qonebaze sakuTrebis 
uflebis warmoSobisaTvis aris gaTvaliswinebuli.  

nebismieri piri, romelsac gaaCnia sakuTrebis ufleba qonebaze 
uflebamosilia datvirTos qoneba ipoTekis uflebiT. 363 movalis 
sakuTrebis uflebis arsebobis faqti uzrunvelyofis saganze, 
rogorc wesi, dasturdeba sajaro reestrSi arsebuli registraciiT. 
ipoTekis uflebis warmoSobis momentisaTvis qoneba unda iyos 
registrirebuli sajaro reestrSi, sakuTrebis uflebiT. 

mesakuTreTa erTiani eleqtronuli bazis arseboba winapirobaa 
ipoTekis uflebis registraciis gamartivebuli reJimis arsebobis. 
eleqtronuli xelmisawvdomoba iZleva SesaZleblobas kreditoris, 
mier calmxrivad moxdes sakuTrebis uflebis arsebobis faqtis 
Semowmeba, yovelgvari danaxarjisa da formalobis gareSe. 364 

saqarTvelos saregistracio sistemis warmateba aseve 
ganpirobebulia im faqtorebiT, rom registraciis procesi 
gaTavisuflda biurokratiuli elementebisagan, romelmac xeli 
Seuwyo uZrav qonebaze uflebaTa aRricxvis siswrafesa da 
simartives.365  

ipoTekis namdviloba mniSvnelovania ipoTekarisaTvis. garda 
imisa, rom sajaro reestris meSveobiT mas aqvs SesaZlebloba 
Seamowmos sakuTrebis uflebis arsebobisa da mesakuTris Sesaxeb 
informacia. mas agreTve unda mieces SesaZlebloba Seamowmos 
ipoTekis xelSekrulebis namdvilobis sakiTxi (rac amavdroulad 
sakredito xelSekrulebis namdvilobis Semowmebas gulisxmobs). 
dRes sajaro reestris sistemaSi farTo xelmisawvdomoba 
uzrunvelyofilia mxolod amonawerze, rac Seexeba ipoTekis 
registraciis safuZvlad arsebul dokumentacias, misi gamoxmoba 
SesaZlebelia saregistracio mosakreblisa da Sesabamisi gancxadebis 
safuZvelze.  
                                                 
362 ix. www. doingbusiness. org 
363

 am wesidan arsebobs gamonaklisi, romelic exeba SezRudvas _ saxelmwifos an 
municipaluri organos sakuTrebis uflebis qveS myofi qoneba ar SeiZleba 
daiTvirTos ipoTekis uflebiT. 
364

 litva, latvia, estoneTi,  ungreTi, CexeTi. estoneTi aris evropis mesakuTreTa 
erTiani sistemis wevri, romelic avaldebulebs mis wevr-qveynebs, gaxados 
SesaZlebeli msoflios nebismieri wertilidan uZravi qonebis mesakuTreTa Sesaxeb, 
nacionaluri eleqtronuli bazebis integraciis meSveobiT.   
365

  garadmavali ekonomikis qveynebSi ipoTekis institutze ix.  Secured transactions reform 

and access to credit, ed. by Frederique Dahan and John Simpson, Cheltenham, Elgar, 2008, 172 da 
Semdgomni. 
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registrirebuli ipoTekis sajaroobis mizniT, raTa 
uzrunvelyofil iqnes mesame pirTa uflebebis dacva registraciis 
etapze, mowmdeba Semdegi sakiTxebi: 

 aris Tu ara sakredito xelSekrulebaSi movale 
registrirebuli mesakuTred, (winaaRmdeg SemTxvevaSi ipoTekis 
registraciisaTvis saWiroa mesakuTris Tanxmoba). 

 ipoTekis saregistracio ganacxadis warmomdgeni piri aris Tu 
ara uflebamosili saregistracio moTxovnis wardgenaze 
maregistrirebel organoSi.  

 uzrunvelyofil iqnes ganmcxadeblis mier warmodgenili 
saregistracio dokumentaciidan ipoTekis registraciisaTvis 
saWiro informaciis zusti gadatana. 

5.6 saregistracio ganacxadi 

 
 

saqarTveloSi sajaro reestris sistemaSi uZrav qonebaze 
saregistracio warmoebis dawyebis safuZvelia saregistracio 
ganacxadi da masze TandarTuli registraciisTvis savaldebulo 
dokumentacia.  

saregistracio miznebisaTvis saregistracio ganacxads, 
rogorc dokuments, mniSvnelovani funqcia ekisreba. saregistracio 
ganacxadi ganixileba ara marto saregistracio organosadmi, 
rogorc administraciuli organosadmi mimarTvis forma, aramed 
dokumenti, romelSic dainteresebuli piri afiqsirebs mis 
saregistracio moTxovnas.  

saregistracio ganacxads aseve didi datvirTva aqvs 
saregistracio warmoebis procesSi, is mniSvnelovan funqcias 
asrulebs im kuTxiT, rom saregistracio warmoebis pirvel etapze 
xdeba swored saregistracio ganacxadSi miTiTebuli saregistracio 
dokumentaciis urTierTSesabamisobis Semowmeba. SesaZlebelia 
dokumentacia sxva saregistracio moTxovnas akmayofilebdes, Tumca 
ar iyos SesabamisobaSi ganacxadSi miTiTebul saregistracio 
moTxovnasTan.  

Sveicariis kanonmdeblobiT saadgilmamulo wignSi gancxadebas 
iuridiuli mniSvneloba aqvs, kerZod, is ganixileba, rogorc 
`gamsxviseblis materialuri gankargva”.366 

sajaro reestris praqtikaSi dRes ipoTekis uflebis 
saregistracio ganacxds Tan erTvis vrceli dokumentacia, romelic 
miiCneva registraciisTvis mniSvnelovan wyarod saregistracio 
informaciis mopovebis mizniT. maregistrirebeli organo 
registraciis procesis dawyebamde uzrunvelyofs qaRaldis versiis 

                                                 
366 Wanturia l., uZravi nivTebis sakuTreba, Tb., 2001, 150. 
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eleqtronul formatSi ganTavsebas, e.w. skanirebas, rac Sedegad 
iwvevs Zvirad Rirebuli materialuri da SromiTi resursis xarjvas.   

Tu gaviTvaliswinebT sakredito bazris praqtikas, komerciuli 
bankebis mier xdeba sakmaod vrceli sakredito xelSekrulebis 
Sedgena da xelmowera, romelSic aseve Sesuli SeTanxmeba ipoTekis 
uflebis dadgenis Taobaze. rodesac xdeba aRniSnuli 
xelSekrulebis sajaro reestrSi wardgena xorcieldeba, ara marto 
ipoTekis uflebaze SeTanxmebis eleqtronul formatSi gadayvana, 
aramed mTeli sakredito xelSekrulebis. am faqtidan gamomdinare, am 
proceduriT sajaro reestrs eleqtronul formatSi gadahyavs 
SeTanxmeba, romelsac saregistracio miznebisaTvis arsebiTi 
mniSvneloba ar gaaCnia. 

im qveynebis saregistracio praqtika, romlebic srul 
eleqtronul warmoebaze gadavidnen, cxadyofs, rom erT-erTi 
mniSvnelovani nabiji swored saregistracio ganacxadis im saxis 
eleqtronuli formis Sedgena, romlis Sevseba SesaZlebeli iqneba 
eleqtronulad, romelSic aisaxeba ipoTekis uflebis 
warmoSobisaTvis kanoniT dadgenil savaldebulo rekvizitebi.  
 

5.7 ipoTekis uflebis damdgeni dokumentis damowmebis wesi 

 
saqarTveloSi sajaro reestrSi warsadgeni garigebis 

damowmebis gamartivebis wess sazogadoebis mxridan araerTgvarovani 
reaqcia mohyva. ramdenad uzrunvelyofda amgvari formiT garigebis 
damowmeba saxelSekrulebo urTierTobis monawileebis samarTlebriv 
usafrTxoebas, iqnebodnen Tu ara daculi saxelSekrulebo 
urTierTobis monawileebi uaryofiTi samarTlebrivi Sedegebisagan, 
saregistracio proceduris gamartivebis xarjze, xom ar moxdeboda 
movale mxaris uflebebis darRveva? 

sakanonmdeblo cvlilebebis safuZvelze ganxorcielda sajaro 
reestrSi ipoTekis uflebis registraciisaTvis wardgenili 
dokumentis namdvilobisa da kanonierebis Semowmebis tvirTis 
gadanawileba.  

sakanonmdeblo cvlilebebs safuZvlad daedo saregistracio 
warmoebis gamartiveba da registraciis procesis daCqareba. uZrav 
qonebasTan dakavSirebuli garigebis damowmebis wesis cvlileba 
ganpirobebuli iyo sajaro reestris sistemaSi e. w. „erTi sarkmlis“ 
principis SemoRebiT, romlis Tanaxmad uZrav qonebaze, uflebis 
warmoSobis procesTan dakavSirebuli yvela iuridiuli moqmedeba 
unda ganxorcielebuliyo erT adgilze, kerZod, maregistrirebel 
organoSi. 367  

                                                 
367 germaniis kanonmdebloba avaldebulebs mxareebs dadon sanivTo garigeba, 
kreditoris sanivTo moTxovnis dadgenis mizniT, werilobiTi formiT. amasTan 
mxareebi registraciamde dakavSirebuli arian sanivTo garigebiT mxolod maSin, 
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saqarTvelos samoqalaqo kodeqsSi 2007 wels Sesuli 
cvlilebebis safuZvelze SemoRebul iqna 3111-e muxli, romelic 
sajaro reestrSi garigebis wardgenis wess gansazRvravs.368  
cvlilebebis safuZvelze gauqmda saregistracio samsaxurSi 
warsadgeni garigebis savaldebulo notarialuri damowmebis wesi. 
ssk-is 3111-e muxliT nivTsa da aramaterialur qonebriv sikeTeze 
Sesabamisi uflebis sajaro reestrSi registraciisaTvis wardgenil 
unda iqnes werilobiTi formiT dadebuli garigeba. garigeba an 
garigebis monawile mxareTa xelmowerebis namdviloba damowmebuli 
unda iyos kanoniT dadgenili wesiT.369  

samoqlaqo kodeqsis es dispoziciuri  norma mxareebs aZlevs 
SesaZlebelobas, Tavad gaakeTon arCevani ra formiT damowmebuli 
garigeba wardginon maregistrirebel organoSi. kanonmdebeli 
xazgasmiT aRniSnavs: garigeba an garigebaze xelmowera, rac gvaZlevs 
varaudis SesaZleblobas, rom SesaZlebelia damowmdes, rogorc 
garigebis Sinaarsi – saxelSekrulebo pirobebis kanonTan 
Sesabamisobis sakiTxi an/da mxreTa  xelmowerebi.370 

EBRD-is rekomendaciiT normebi, romlebic adgenen ipoTekis 
garigebis damowmebis wess, naTlad unda gamoxatavdnen im 
samarTlebriv Sedegebs, romelic SeiZleba dadges erT-erTi formis 
arCevis dros: moxdes garigebis damowmeba maregistrirebel organoSi 
Tu sanotaro formiT. aseve damowmebis wesis darRvevis SesaZlo 
samarTlebrivi Sedegebi mkafiod unda iyos gansazRvruli 
kanonmdeblobiT. 

garigebis damowmebis etapze saxelSekrulebo urTierTobis 
mxareebs unda hqondeT gaTvicnobierebuli sanotaro damowmebasTan 
dakavSirebuli xarjebi da is upiratesobani, romelic prioritetuls 
xdis mas maregistrirebel organoSi damowmebis formasTan 
SedarebiT. mniSvnelovania kanonmdeblobiT mkveTrad gaimijnos am 
ori damowmebis formis Sinaarsi. 

garigebis damowmebis problemis ganxilva aqtualuria 
komerciuli bankebis sakredito praqtikis magaliTze. saqarTveloSi 
arsebuli komerciuli bankebis umravlesoba dRes sajaro reestris 

                                                                                                                                                     
roca nebis gamovlena damowmebulia notarialuri wesiT. notarialuri damowmeba 
ar aris kanonmdeblis mier  daSvebuli erTaderTi forma, SesaZlebelia aseve  
saadgilmamulo wignis mwarmoebel organoSi mxareTa saxelSekrulebo kavSiris 
dadastureba. ix. gsk-is 873-e paragrafis me-2 nawili.  
368 saqarTvelos samoqalaqo kodeqsi, 2007 wlis 11 maisamde, imperatiulad adgenda 
UuZrav qonebaze uflebis aRricxvis safuZvlad arsebuli, sajaro reestrSi 
warsadgeni garigebis notarialuri damowmebis wess.  
369

 The Law Society's conveyancing handbook, general ed. Frances Silverman., 16. ed., London , Law Soc., 

2009,  400-402. 
370 ipoTekis xelSekrulebis damowmebis wesTan dakavSirebiT ix. e. dekersi, 
notariatis Teoriuli safuZvlebi, sanotaro saqme, deontologia da struqturebi, 
Jur.: “saqarTvelos notariati”, #2, 2001, 18-20; daviT suxitaSvili, saqarTvelos 
sanotaro samarTali, Tb. 2002, 164-166; besik sexniaiZe, notariati, leqciebis kursi, 
Tb. 2006, 184-186. 
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avtorizebul pirebs warmoadgenen. avtorizacia maT aZlevT 
SesaZleblobas, saregistracio ganacxadis miRebis etapze 
ganaxorcielon yvela is uflebamosileba, rac dakavSirebulia 
saregistracio dokumentaciis miRebasa da reestrSi wardgenasTan.  

banksa da klients Soris sakredito urTierToebebSi, 
Cveulebriv movalis mxridan xelSekrulebis „dadeba“ gamoixateba 
bankis mier calmxrivad Sedgenili xelSekrulebis xelmoweraSi, 
romelic komerciul banks winaswar Seqmnili aqvs standartuli 
pirobebis saxiT araerTjeradi gamoyenebis mizniT.  

 garigebis damowmebis sanotaro forma, SeiZleba iTqvas, rom 
msoflios yvela qveyanaSi arsebobs.371 sanotaro saqmianoba 
ganixileba Tavisufal profesiad.372 notariusis mizania uzrunvelyos 
kerZosamarTlebriv urTierTobebSi  monawile pirTa samarTlebrivi 
usafrTxoebis dacva. 373 

                                                 
371 xelSekrulebaze mxareTa xelmoweris savaldebulo sanotaro damowmebis wess 
adgens Semdegi qveynebis kanonmdebloba: bulgareTi, yirgizeTi, litva, rumineTi, 
estoneTi, holandia, safrangeTi, ungreTi, slovenia, xorvatia, germania. latviaSi, 
ukrainaSi, CexeTSi sanotaro moqmedeba Semoifargleba mxolod xelmowerebis 
damowmebaSi. yazaxeTSi, ruseTSi, slovakeTSi garigebis sanotaro damowmeba ar 
aris savaldebulo. serbeTSi garigebaze xelmoweris damowmebis funqcia 
sasamarTlos kompetenciaSi Sedis. poloneTSi garigebaze xelmoweris damowmeba 
sanotaro formiT ar xdeba maSin, rodesac ipoTekarad komerciuli banki 
gvevlineba. ix. Mortgages in transition economies. The legal Framework for mortgages and mortgage 

securities. www.ebrd.com , 28; oTar maWaraSvili, notariati espaneTsa da germaniaSi, 
Jur.: “saqarTvelos notariati”, #2, 2001, 35-37. 
372 holandiaSi sanotaro saqmianoba Tavisufal profesiad iTvleba, iniSnebian 
dedoflis mier da organizaciulad Camoyalibebuli arian sanotaro asociaciis 
formiT. maT aqvT monopolia uflebaTa gadacemis xelSekrulebebze xelmoweris 
avTenturobis damowmebaze. uZravi qonebis gadacemis garigebis dadeba an gauqmeba, 
sanotaro damowmebis gareSe ar xdeba ix.. Paul Van Der Molen, Land registration and cadastre in 

selected European countries, Austria, Bulgaria, Croatia, Hungary, Netherlands, Serbia, ed. by Center of Legal 

Competence (CLC). Intersentia; Berlin, BWV, Berliner Wiss.-Verl., 2009, 194. 
373

 avstriaSi, sanotaro saqmianoba ZiriTadad udavo iuridiuli sakiTxebis 
gadaWras (gansakuTrebiT didi raodenobiT memkvidreobasTan dakavSirebuli 
sakiTxebi) ukavSirdeba. notariusis uflebamosileba saregistracio organosTan 
mimarTebaSi ori nawilisagan Sedgeba: pirveli, es aris xelSekrulebis mxareTa 
xelmowerebis avTenturobis dadgena da meore, im xelSekrulebis Sedgena, romelic 
saadgilmamulo wignSi registracias edeba safuZvlad. saqarTvelos msgavsad, 
avstriaSic saregistracio procesSi notariusis monawileoba ar aris 
savaldebulo. mxareTa xelmowerebis damowmeba SesaZlebelia ganxorcieldes 
raionul sasamarTloebSi, xolo registraciis xelSekrulebis Sedgena advokatis 
meSveobiT an Tavad mxareebis mier. avstriaSi sanotaro saqmianoba mimdinareobs 
eleqtronuli formiT. e.w. `avstriis eleqtronuli dokumentaciis arqivis” (Cyber 

Doc) mier, romelic centraluri eleqtronuli arqivia, sadac inaxeba daarqivebuli 
dokumentacia. `kiberdokis” SesaZleblobas iZleva, rom CaiTvalos saadgilamamulo 
wignis alternatiul arqivad, saidanac cifrul formatSi kompaniebsa da fizikur 
pirebs SesaZlebloba  aqvT miiRon maTTvis sasurveli informacia, aseve arqivi 
iZleva informaciis konfidencialurobis, sisworisa da kontrolis 
SesaZleblobas. ix. Jasmine Sadjadi, Land registration and cadastre in selected European countries, 
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notariatis Sesaxeb kanoniT, notariusis mier garigebasTan 
dakavSirebuli sanotaro moqmedebebi SeiZleba ganvixiloT Semdegi 
SinaarsiT: kanoniT dadgenil SemTxvevbSi an mxareTa SeTanxmebiT 
adasturebs garigebas da meore amowmebs garigebaze xelmoweris 
namdvilobas.  

notariatis Sesaxeb kanonis 49-e muxli notariuss 
avaldebulebs, sanotaro moqmedebis Sesrulebisas sanotaro 
moqmedebis Sinaarsi da samarTlebrivi Sedegebi ganumartos im 
pirebs, romlebic iTxoven sanotaro moqmedebis Sesrulebas. 
amasTanave, notariusi valdebulia izrunos imaze, rom ar Seilaxos 
im pirTa interesebi, romlebic ar icnoben saqarTvelos 
kanonmdeblobas da samarTlebriv konsultacias saWiroeben. 
notariusi, romelic sakuTari qonebiT agebs pasuxs miyenebuli 
zianisaTvis, motivirebulia srulyofili samarTlebrivi daxmareba 
gauwios xelSekrulebis mxareebs. 

notariuss, sanotaro moqmedebis ganxorcielebis garda, aseve 
ufleba aqvs saWiroebis SemTxvevaSi pirs gauwios iuridiuli 
konsultacia, saxelSekrulebo urTierTobis „farglebsa“ da 
Sedegebze. sanotaro forma ufro metad amcirebs xelSekrulebis 
baTilad cnobis risks. “notariusis funqciebSi erTdroulad Sedis 
iseTi ganuyofeli saqmianoba, rogoricaa konsultaciis gaweva da 
damowmeba”. udavo saqmeebSi Tavisi monawileobiT, rac gamoixateba 
mxareebisaTvis miukerZoebeli konsultaciis gaweviT, avTenturi 
dokumentebis SedgeniT, notariusi xels uwyobs samarTlebrivi 
usafrTxoebis sistemis Seqmnas.374 
 sasamarTlo praqtikis mimoxilva kidev erTxel adasturebs im 
faqts, rom im subieqtebis monawileobiT dadebuli garigebis 
damowmebis wesi, sadac arsebobs Seusabamod maRali procentisa 
dadgenis albaToba, mxareTa Soris Tanasworobis sakiTxSi 
disbalansia (mxedvelobaSi maqvs banksa da klients Soris 
saxelSekrulebo kavSiri) da moiTxovs garigebis damowmebis 
specialuri wesis dadgenas.  

sasamarTlo praqtikaSi, araerTi gadawyvetilebiT aris 
dadasturebuli sanotaro moqmedebis dacvis maRali xarisxi, 
romelic uzrunvelyofs gauTvicnobierebeli da samarTlebrivi 
codnis dabal safexurze mdgomi samoqalaqo brunvis monawilis 
dacvas arakeTilsindiseri faqtebisagan.  

ipoTekis xelSekrulebis mxare SesaZlebelia iyos fizikuri an 
fsiquri naklis mqone piri, vxvdebiT, aseve arasrulwlovanis 
sakuTrebaSi arsebuli qonebis ipoTekis saxiT gamoyenebis,375 wera 

                                                                                                                                                     
Austria, Bulgaria, Croatia, Hungary, Netherlands, Serbia, ed. by Center of Legal Competence (CLC). 

Intersentia; Berlin, BWV, Berliner Wiss.-Verl., 2009, 50-51. 
374 e. dekersi, dasaxelebuli naSromi, 17, 23. 
375saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2007 wlis 12 oqtombris gadawyvetileba, saqme  #as-602-940-07; 2008 
wlis 11 Tebervlis ganCineba, saqme saqme #as-792-1114-07:mopasuxem sarCeli ar cno 
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kiTxvisa da saxlmwifo enis armcodne pirTa mier garigebis dadebis 
SemTxvevebs.376 

`notariusi valdebulia gansakuTrebulad daexmaros naklebad 
informirebul, naklebad gamocdil da ufro sust mxares. amis greSe 
gawonasworeba ver miiRweva. momxmareblis dacva kidev ufro 
Zlierdeba imiT, rom klients SeuZlia airCios Tavisi notariusi. 
Tavisufali arCevani, romelsac Tan mosdevs sajaro institutisagan 
daxmarebisa da rCevis miRebis garantiebi, momxmareblisaTvis 
warmoadges udidesi mniSvnelobis kapitals. momxmarebels esaWiroeba 
informacia. mas aqvs ufleba, miiRos obieqturi rCeva. momxmarebeli 
rCevas iRebs notariusisagan, romelic, rogorc mrCeveli, 
valdebulia Tavis klients miawodos yovelgvari informacia da 
gauwios obieqturi konsultacia”.377 

yovelive zemoT aRniSnulidan gamomdinare, sasurvelia, 
kanonmdeblobaSi ganxorcieldes cvlileba, romelic daadgens 
garigebaTa garkeul wres. romelTa sanotaro wesiT damowmeba 
savaldebulo iqneba kanoniT, raTa movale, rogorc xelSekrulebis 

                                                                                                                                                     
Semdegi dasabuTebiT: mxareebs Soris daido 300 aSS dolaris sesxis xelSekruleba 
yovelTviurad 10%-is daricxviT. mopasuxem 7-8 Tvis ganmavlobaSi rogorc ZiriTadi 
Tanxa, ise procenti dafara, risi damadasturebeli xelwerili mosarCelem 
daitova. usafuZvloa mosarCelis miTiTeba 2000 aSS dolaris mopasuxisaTvis 
sesxad gadacemis Taobaze, vinaidan aRniSnuli garigeba ar Sedga. 2000 aSS 
dolaris sesxebis sanacvlod kreditorma moiTxova sesxis ipoTekiT 
uzrunvelyofa, risTvisac msesxebels miatanina misi Svilis saxelze ricxuli 
binis sabuTebi da ipoTekis xelSekrulebis gaformebis Semdeg gadasacem Tanxaze 
(aSS dolaris kupiurebis miTiTebiT) xelwerili winaswar daadebina, Tumca Tanxis 
gadacema ar moxda, radgan mopasuxis Svilma kuTvnili binis ipoTekiT datvirTvaze 
uari ganacxada.    
376 saqarTvelos uzenaesi sasamarTlos 2007 wlis 19 dekembris samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palatis gadawyvetileba, saqme #as-525-870-07 , ix. 
saqarTvelos uzenaesi sasamarTlos samoqalaqo  saqmeTa palatis 2010 wlis 14 
ianvrisas saqme 1059-1326-09, citata sasamarTlo gadawyvetilebidan: `sasamarTlos 
ganmartebiT, mocemul SemTxvevaSi apelantma miuTiTa, rom sadavo xelSekrulebis 
motyuebiT dadeba imaSi gamoixata, rom mas xelSekrulebis Sinaarsi sxvagvarad 
ganumartes, xolo xeli sxva Sinaarsis xelSekrulebaze moawerines. saapelacio 
palatam aRniSnulTan dakavSirebiT CaTvala, rom es faqti ar SeiZleba miCneuliyo 
garigebis baTilobis safuZvlad, radgan garigebaze xelmowera ukve TavisTavad 
adasturebs garigebis Sinaarsis codnas. amasTan, udavoa, rom mosarCele 
qmedunariani iyo garigebis dadebis dros.” aqve unda aRiniSnos. rom xSirad 
qmedunarianobasa da garigebis Sinaarsis `codnaze” miTiTeba ar aris utyuari 
argumenti imisa, rom mxare bolomdea garkveli da esmis garigebiT mosalodneli 
uaryofiTi Sedegebis simZime. aseve ix. saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 10 martis 
gadawyvetileba, saqme #as-950-1153-08; aseve, ix. giorgi goloSvili, sanotaro 
dokumentis kanonierebisa da namdvilobis prezumfcia, Jur.: “saqarTvelos 
notariati”, #2, 2001, 32-34. 
377 e. dekersi, dasaxelebuli naSromi, 15; ix. cvaigerti k., kotci h., SedarebiTi 
samarTalmcodneobis Sesavali krZo samarTlis sferoSi”, t. II, gamomc. `jisiai”, 
Tb., 2001, 53-54. 
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susti mxare daculi iyos ipoTekiT uzrunvelyofili sakredito 
xelSekrulebasTan dakavSirebuli samarTlebrivi problemebisagan.  
 

5.8 registraciis instituti evropul qveynebSi 

 

5.8.1 evroipoTekis koncefcia  

 
evrokaSiris qveynebSi erTiani valutis SemoRebam da saerTo 

evropuli sazRvrebis koncefciam ganapiroba saerTo uzrunvelyofis 
formis SemuSavebis aucilebloba. erTiani uzrunvelyofis formaze 
evroipoTekis irgvlav samecniero wreebSi gaSlili diskusia 
faqtobrivad evropul kerZo samarTalSi kreditis uzrunvelyofis 
ganxilvis specifikur formad gvevlineba. 378 

evroipoTekis Seqmnis idea pirvelad warmoiSva XX saukunis 70-
ian wlebSi. xolo 1990 wels misi ganviTreba daiwyo saerTaSoriso 
laTinuri notariatis evropuli komisiis iniciativiT. iqidan 
gamomdinare, rom evrokavSiris wevr-qveynebs Soris ekonomikuri 
TanamSromloba sul ufro mWidro xdeba, mxareebi xSirad 
saerTaSoriso donis ipoTekur kreditebs. iyeneben 379 

evroipoTekaze muSaobis dros mkvlevarTa mizani iyo SeeqmnaT  
uzrunvelyofis iseTi modeli, romelic pasuxs gascemda Tanamedrove 
sabazro moTxovnebs da gamoxatavda evropis uzrunvelyofis 
samarTlis samomavlo  politikas.  evroipoTekaze muSaobas wiTel 
xazad gasdevda uzrunvelyofis moqnili, konkuretunariani formis 
Seqmna, uZravi qonebis mesakuTris interesebis gaTvaliswinebiT.  

evropaSi ukve ormoc welze metia mimdinareobs kvlevebi da 
debatebi, raTa Seiqmnas uZravi qonebis uzrunvelyofis saxiT 
gamoyenebis unificirebuli wesebi, romlis mizania qveynebis SigniT 
ipoTekuri dakreditebis operaciis gamartiveba. msgavsi wesebis 
SemoReba ganpirobebuli iyo ara marto politikuri 
moTxovnilebebiT, aramed e.w `Segré report”

380, romelic exeboda 

                                                 
378 ix. Hans G. Wehrens, Real security regaring Immoveble Objects-Reflaction on a Euro-Mortgage, 

Towards a European Civil Code , ed. Arthur Hartkamp, Ewoud Hondius, Reinhard Zimmermann , 3. fully 

rev. and expanded ed.   Nijmegen ,Ars Aequi Libri 2004, 769-771. 
379

 fabio bernaskoni, Jan daniel rumpfi, Sveicariis ipoTekuri sistema da 
evroipoTeka, saqarTvelos notariati, # 2-3, 7. 
380

 1966 wlis Semodgomaze eqpertTa jgufis mier, romelsac xelmZRvanelobda 
klaudio segre – evropis kvlevebis  komisiis Tavjdomare, ekonomikuri da 
safinanso saqmeTa mTavari mmarTveli, romelic miznad isaxavda gamoekvlia evropis 
kapitaluri bazaris ganviTareba. eqspertTa amocana mdgomareobda, 
ganexorcielebinaT problemis yovelmxrivi kvleva, romelsac Sedegad mohyveboda 
fuladi moZravi kapitalis liberalizacia da kapitalis bazris integracias 
`segres gzavnili”, imiTac iyo mniSvnelovani, rom erTiani uzrunvelyofis 
SemoRebiT momxdeboda ipoTekuri bazris integracia, romelic saerTo iqneboda 
evropis yvela wevri saxelmwifosTvis. moxda germanuli Grundschuld-is SeTavazeba, 
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damatebiTi uzrunvelyofis SemoRebas evrogaerTianebis 
qveynebisaTvis. 

 yvelaze didi yuradReba daimsaxura Sveicariis sasesxo _ 
saTamasuqo mowmobam,381 romelic gamoyenebul iqna, rogorc 
evroipoTekis modeli, raTa miRweuli yofiliyo universaluri 
uzrunvelyofis saxe. 
           evrokavSiris wevri qveynebisaTvis SeTavazebul iqna arsebul 
nacionalur uzrunvelyofis samarTalTan erTad SemoRebuliyo 
evroipoTeka,382 romelic xelmisawvdomi iqneboda sakredito 
dawesebulebebisaTvis, rogorc damatebiTi uzrunvelyofis saSualeba. 
 evrokavSiris farglebSi moqmed sakredito dawesebulebebs 
miecemoda SesaZlebloba msesxeblisTvis SeeTavazebina univarsaluri, 
alternatiuli saxis uzrunvelyofa, romlis obieqti iqneba 
evrokavSiris qveynebSi arsebuli uZravi qoneba. am gziT acilebuli 
iqneboda sesxTan dakavSirebuli nebismieri iuridiuli, ekonomikuri 
da praqtikuli usiamovneba. 
   `segres reportis” Semdgom, 1987 wels, muSaoba gagrZelda 
laTinuri notariatis saerTaSoriso kavSiris komisiis - UINL383 mier, 
romlis mizani iyo evropis wevri qveynebis uzrunvelyofis 
samarTalTan erTad SemoRebuliyo evroipoTeka, romelic 
xelmisawvdomi iqneboda sakredito dawesebulebebis meSveobiT. 
sakredito dawesebulebebsa da msesxeblebs miecemodaT 
SesaZlebloba, wevr-saxelmwifoebSi moqmedi samarTlis 
paralelurad gamoeyenebinaT universaluri da sabazro pirobebSi 
misaRebi, uZravi qonebiT uzrunvelyofis saSualeba, romliTac 
moxdeboda ekonomikuri, samarTlebrivi da praqtikuli 
winaaRmdegobebis daZleva.  

1998 wels Ggermaniis ipoTekuri bankebis asociaciis – VDH 
384 

mier, eqspertTa jgufis daxmarebiT (sadac Sedioden akademiuri da 
praqtikosi eqspertebi), romlebmac SeimuSaves saxelmZRvanelo 
principebi uzrunvelyofis `moqnili” samarTlis Seqmnis mizniT, rac 
aseve gaTvaliswinebul iqna kanonmdeblobaSi. principebis Sesruleba  
uzrunvelyofs centralur da dasavleTevropul qveynebSi 
ganviTardes Tanamedrove kanonmdebloba sesxis uzrunvelyofasTan 
dakavSirebiT.  

germaniis ipoTekuri bankebis asocicia, romelic 
dainteresebulia am sakiTxebiT, misi mTavari mizania, rom win 
wamoswios akademiuri wreebis mosazrebebi sxvadasxva sakiTxze, raTa 

                                                                                                                                                     
rogorc uzrunvelyofis misaRebi formis. „Segre Report“-ze, ix. Kircher, Grundpfandrechte in 

Europa, 418 et seq. and 442 et seq.; Stocker, Die Eurohypothec, 216 et seq. Basic Guidelines for a 

Eurohypothec, Outcome of the Eurohypothec workshop, November 2004 -April 2005, Edited by Agnieszka 

Drewicz-TułodzieckaMortgage Credit FoundationWarsaw, May 2005, 6. 
381

 ”Schuldbrief” 
382

 Eurohypothec 
383

 “International Union Of Latin Notaries” 
384

“ Association of German Mortgage Banks”   
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miRweul iqnes proeqtis efeqturoba. am iniciativis farglebSi 
evroipoTekis gamoyenebisas sxvadasxva samaraTlebriv sistemebSi, 
aucilebelia detalurad moxdes princiebis gaanalizeba, raTa 
ganxorcieldes sruli integracia `uzrunvelyofis samarTlis” 
erovnul samarTlebriv sistemebSi. 

2004 wlis ivnisidan,  valadolidis universitetSi Sexvedris 
Semdeg, evropelma mkvelvarebma ganagrZes muSaoba, evroipoTekaze - 
saerTo uzrunvelyofis `saSuleba evropisTvis” romelsac safuZveli  
Caeyara espaneTSi.385 jgufSi Sedioda xuTi evropis saxelmwifos 
warmomadgeneli. jgufis wevrebma gamoaqveynes statiebi da Catarda 
saerTaSoriso konferenciebi. maT SeimuSaves evroipoTekis pirveli 
saxelmZRvanelo principebi.386 

2004 wels evrokomisiis mier Camoyalibda ipoTekuri kreditis  
SemuSavebis jgufi, romelmac gamoaqveyna rekomendaciebi, romlic 
gulisxmobda  evroipoTekis SemoRebas, romlis gadacemac iqneboda 
SesaZlebeli. sakiTxi moeqca gansakuTrebuli yuradRebis qveS, 
forumis jgufis mier Seiqmna komisia, romelsac daevala 
rekomendaciebis saxiT gaekeTebina winadadeba evroipoTekis 

SemoRebasTan dakavSirebiT. 387 
`forumis jgufi” imedovnebda, rom evroipoTeka iqneboda 

alternatiuli forma, romelsac SemoiRebda wevri saxelmwifoebi, 
maT kanonmdeblobaSi yovelgvari arsebiTi cvlilebebis gareSe, 
romelic daefuZneboda princips - lex  rei sitae. evroipoTekis SemoReba 
unda momxdariyo Semdegi principebis gaTvalisiwinebiT: 

 damatebiTi da ganmasxvavebeli formalobebis Semcireba;  

 ipoTekis dadgena moxdes sesxis dabrunebis uzrunvelyofis 
mizniT; 

 principiT: erT qonebaze erTi ipoTekuri krediti; 

 ipoTekis uflebis dadgena imgvarad, rogorc es dadgenilia 
sakuTrebis uflebasTan dakavSirebiT; 

 ipoTekuri kreditis marTvis moqnili sistemis Seqmna; 

 sabanko sindikatebis Seqmna, romelTa ZiriTadi saqmianoba 
dakavSirebulia ipoTekur dafinansebasTan. 

 2004-2005 wlebSi, florenciaSi, evropis sauniversiteto 
institutis - EUI

388 mier, germaniis notariatis instutTan – DNotI
389

 

TanamSromlobiT, evrokavSiris wevri saxelmwifoebis 

                                                 
385

 espaneTidan movlenebis ganviTareba SemTxveviTi ar aris, erT-erTi gamoCenili da 
cnobili mkvlevari evroipoTekis aris swored sergio nasarre aznari, damatebiT 
ix. Sergio Nasarre-Aznar, Eurohypothec and Eurotrust , two instruments for a true European mortgage 

marker after the EC White Paper 2007 on the integration of EU Mortgage Credit Markets, Bremen , Zentrum 

für Europ. Rechtspolitik, 2008, 3-4. 
386

 informacia xelmisawvdomia: www. euroypothec.com 
387

 Basic Guidelines for a Eurohypothec, sq. 17, 21. 
388

 “European University Institute” 
389
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specialistebTan erTad, Catarda SedarebiT-samarTlebrivi kvleva 
evrokavSiris wevr-qveynebSi sakuTrebis uflebasTan dakavSirebiT. 
samuSao gegma, aseve iTvaliswinebda uzrunvelyofis samarTlis 
ganviTarebas, amasTan, mniSvnelovani iyo dawyebuliyo 
winamosamzadebeli samuSaoebi evroipoTekasTan dakavSirebiT. 2005 
wels gamoqveynda SedarebiTi kvlevis angariSi aRniSnul sakiTxTan 
dakavSirebiT. 
 praktikosebisa da akadamikosebis gaerTianebam, romelic 
`trentos jgufis”390 saxeliT aris cnobili, miznad daisaxa 
gamoekvlia samoqalaqo kodeqsis Tanxvedra praqtikasTan.391 mas 
evropisaTvis unda SeeTavazebina evropuli kanoni kontraqtis 
Taobaze, raTa momxdariyo koncentracia saxelSekrulebo 
samarTalze, maT Soris mraval fundamentur sakiTxze, romelic 
dakavSirebuli iyo uZrav qonebasTan, uzrunvelyofis samarTalTan. 
  
 

5.8.2 EULIS - evropis samarTlebrivi informaciis samsaxuri  

 
EULIS-i ganixileba,392 rogorc erTiani evropuli iniciativa, 

romlis mizania uZrav qonebaze uflebaTa aRricxvis saerTo 
evropuli informaciis Tavmoyra internetis meSveobiT da masze 
informaciis xelmisawvdomobis sistemebis ganviTreba.393 EULIS-i mxars 
uWers erTiani evropuli qonebrivi bazris ganviTarebas. qonebriv 
monacemebze vrceldeba saerTo formati, rac iZleva SesaZleblobas 
yvela enaze moxdes misi xelmisawvdomoba. 394 2002 wlidan 2004 
wlamde proeqti dainerga rva evropul saxelmwifoSi.395 mogvianebiT 

                                                 
390

 “trentos jgufis” mier  gakeTda gancxadeba: Cven miviswrafiT, Zalian mokle 
droSi, ganvixiloT evropis wevri-saxelmwifoebSi _ saxvadasxva samarTlebrivi 
sisitemis mqone qveynebSi kerZo samarTlis saerTo niSnebi, samarTlebrivi 
institutebi, sadac iuridiuli tradiciebi gansxvavebulad aris warmodgenili. 
aqedan gamomdinare, gadavwyviteT Cveni kvleva SegvezRuda kerZo samarTliT, unda  
gangvexila kontraqtis saerTo niSnebi, kanonieri interesis darRvevis SemTxvevebi 
da sakuTreba”. dawvrilebiT SegiZliaT ixiloT `trentos jgufis” vebsaitze 
www.jus.unitn.it/dsg/common-core. 
391

 wina mosamzadebeli samuSaoebi Sesrulebulia  `evropuli kerZo samarTlis 
Semswavleli jgufis” mier, romelsac xelmZRvanelobda osnaburkis universitetis 
profesori - qristian von bari. ix. vebsaiti: www.sgecc.net 
392

 European legal Information  service - www. eulis.org. 
393

 EULIS – es aris programis farglebSi zogadi informaciis marTvis  sazogadoeba 
evrokavSiris farglebSi, romelic uzrunvelyofs 8 evrokavSiris wevr 
saxelmwifos uZrav qonebasTan dakavSirebul iuridiul informaciasTan. es 
saxelmwifoebia: avstria, inglisi da uelsi, fineTi, litva, niderlandebi, 
norvegia, Sotlandia, SvedeTi. proeqtSi aseve CarTulia lundis universiteti. 
394

   Peter Sparkes, European land law, Oxford , Hart, 2007, 301 
395 avstriaSi, inglisSi, fineTSi, litvaSi, holandiaSi, norvegiaSi, SotlandiaSi da 
SvedeTSi. Peter Sparkes, dasax. naSromi, 2007, 301 

http://www.sgecc.net/
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erTiani saregistracio sistemebis ideam gavrceleba pova aRmosavleT 
evropis qveynebSi.396  

evroipoTekis problemis kvlevisas gansakuTrebuli yuradReba 
daeTmo `evrokavSiris  miwis informaciuli sistemebis” proeqtis 

EULIS-is farglebSi, romelic mimdinareobda samxreT evropis rva  
saxelmwifos miwis registraciis organoebis iniciativiT. amJamad 
masSi CarTulia 22 saxelmwifo. proeqtis mizania Seiqmnas saerTo 
internet sivrce evrokavSiris miwis kadastrisa da registraciis. am 
mizniT es jgufi ara marto sistemurad ikvlevs kadastris erovnul 
sitemebs, aramed aseve awarmoebs kanonmdeblobis SedarebiT kvlevas, 
romelic aregulirebs saregistracio uflebebs, maT Soris uZravi 
qonebiT uzrunvelyofas.   

uZrav qonebaze informaciis gavrcelebis procesSi CarTulia 
subieqtTa farTo wre: komerciuli bankebi, iuristebi, uZravi qonebis 
saagentoebi, kompaniebi, saxelmwifo da sagadasado samsaxurebi. 
saregistracio Canaweri individualur qonebaze SesaZlebelia gaices 
internetiT, erTiani portalidan. momxmarebels TiToeul qveyanaSi 
urTierToba aqvs sakuTar nacionalur provaiderTan, romelic 
iyenebs qonebis saidentifikacio monacemebs erTian bazaSi 
informaciis xelmisawvdomobisaTvis. procesSi CarTulia rogorc 
maregistrirebeli, aseve kadastris samasaxurebi. 

evrogaerTianebis erTiani politika saregistracio sistemasTan 
mimarTebaSi ganpirobebulia kapitalis Tavisufl mimoqcevasTan.397 
saregistracio normebi unda Seesabamebodes saerTaSoriso bazris 
principebs, gansakuTrebiT im wess, rom kapitali Tavisufali unda 
iyos bazarze mimoqcevis SemTxvevaSi wvrilmani winaaRmdegobebisagan.  

evropuli uZravi qonebis bazris gaerTianeba xorcieldeba  
swored registraciis meSveobiT, romelic ucxoel kreditorebs 
aZlevs SesaZleblobas moaxdinon nacionaluri miwis registraciis 
sistemebis Sefaseba, gaiTvaliswinon investiciebisa da sxva 
ekonomikuri saxis miznebisaTvis ama Tu im qveyanaSi arsebuli 
sirTuleebi.398 

uZrav qonebaze saregistracio informaciis xelmisawvdomoba 
asve gulisxmobs, evropis wevr-saxelmwifoebs Soris moxdes 
informaciis gacvla swored saregistracio sistemis meSveobiT. 

                                                 
396  CexeTSi, latviaSi, poloneTSi, slovakeTsa da italiaSi, aseve irlandiasa da 
samxreT irlandiaSi.  
397 sakredito bazris makroekonomikur mniSvnelobaze ix. rudiger fon rozeni, 
keTilsindisierebis valdebulebis da pasuxismgeblobis mniSvneloba sakredito 
bazrisa da saaqcio sakiTxebis ganviTarebisaTvis, II germanul-qarTuli simpoziumi 
sakorporacio samarTalSi 2003, simpoziumis masalebi, Tb., 2003, 405-411. 
398

 ”mkvlevarTa jgufis” iniciativis ganxilvis mizniT berlinSi 2004 wlis 
oqtomberSi da 2005 wlis aprilSi Catarda Sexvedra evroipoTekis modeluri 
formis ganxilvis mizniT, romelSic monawileobas Rebulobda sakiTxiT 
dainteresebuli organizaciebi. EULIS, EUI, ”Reserch Group”, ”Forum Group” ix. Basic 

Guidelines for a Eurohypothec, dasaxelebuli naSromi, 4.-5. 
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kreditorebs xeli miuwvdebaT dakreditebis sferoSi ipoTekiT 
qonebis datvirTvis dros sxvadasxva saxis informaciaze, rac 
metyvelebs farTo e. w `Ria saregistracio” sistemis arsebobaze. 399 

eqvsi evropuli saxelmwifos400 saregistracio sistemis 
SedarebiTi analizi cxadyofs, rom ar aris aucilebeli,  
saregistracio institutebi gaerTianebuli iqnen erT uwyebaSi, Tumca 
TiTqmis yvela evropul qveyanaSi gvaqvs registraciisa da kadastris 
institutebis erTiani sistemebi (e.w. gaerTianebuli sistemebi). 
 

5.8.3 germaniis saregistracio sistema 

 
germaniaSi uZrav qonebaze registracia miznad isaxavs sanivTo 

uflebaTa zust fiqsacias saadgilmamulo wignSi. samarTlebrivi 
normebi uZravi qonebis registraciasTan dakavSirebiT mocemulia 
germaniis sk-Si da saadgilmamulo wignis warmoebis wesis Sesaxeb 
debulebaSi.401 germaniaSi  saadgilamulo wignis warmoeba miekuTvneba 
miwis sasamarTloebis kompetencias.402   

germaniis kanonmdeblobiT saadgilmamulo wignSi registrirdeba:  

 samoqalaqo uflebebi _ sakuTrebisa da SezRuduli sanivTo 
uflebebi, romelsac adgens germaniis samoqalaqo sjuldeba da 
atarebs amomwurav xasiaTs. 

 faqtebi, romlebsac gaaCniaT iuridiuli mniSvneloba uflebaTa 
ganxorcielebis TvalsazrisiT:  
- dakavSirebuli gankargvis uflebis SezRudvasTans 
(magaliTad, konfiskacia, iZulebiTi gasxviseba, iZulebiTi 
marTva).  

                                                 
399

  Peter  Sparkes, dasax. naSromi, 303. 
400 SeniSvna: 2008 wlis Semodgomaze samarTlebrivi kometenciis iniciativiT evropis 
miwis registraciis sistemebis Temis ganxilva mimdinareobda: avstriis, 
bulgareTis, xorvatiis, germaniis, ungreTis, holandiisa da serbeTiss 
monawileobiT. Tumca komferenciis masalebSi, iseve rogorc sxva literaturaSi 
germaniis Tanamedrove saregistracio politikaze araferi iwereba, germanias jer 
ar gaukeTebia arCevani Tanamedrove eleqtronul saregistracio sistemasTan 
dakavSirebiT. 

401
   Л. Василевская, Учение о вещных сделках по Германскому праву, М, 2004, 270-272. 

aseve germaniis uZrav qonebaze uflebaTa aRricxvis saregistracio sistemaze ix,  
Christian R. Wolf, Real-estate property law Germany , Key aspects of German business law, a practical 

manual, Michael Wendler (ed.) 4. ed. ,Berlin, Heidelberg , Springer  2008,  117-130. 
402

 sasamarTlo sistemaSi registraciis funqciiT datvirTul pirTa saqmianobas 
awesrigebs  1969 wlis 5 noembris kanoni Rechtsflegergesetz - sasamarTloSi 
dasaqmebulTa pirTa Sesaxeb. Rechtsfleger - es aris sasamarTlos Tanamdebobis piri, 
romelic specialuri swavlebisa da damamTvarebeli gamocdis Semdeg asrulebs 
registraciis funqcias, arasasasrCelo iurisdiqciis farglebSi. isini iTvlebian 
iuridiuli samsaxuris maRali rangis saxelmwifo moxeleebad. maT mier miyenebuli 
zianisaTvis saregistracio warmoebis procesSi, pasuxismgebloba ekisreba 
saxelmwofos. evropaSi uflebis sasamarTlo registraciis sistemas uwodeben - 
”pure form”. 



 135 

- gasxvisebis akrZalva. 
- aRniSvna uflebis mqonis gadaxdisuunarobaze, samkvidro masis 
marTvaze, anderZis aRsrulebaze. 
- pretenzia saadgilmamulo wignSi Canaweris namdvilobaze. 403 
yvela es samarTlebrivi elementi, romelTac gaaCnia 

iuridiuli mniSvneloba uZrav qonebaze sanivTo uflebis 
ganxorcielebisaTvis, warmodgenilia saadgilmamulo wignSi 
gansazRvruli sistemiT, an aRniSvnebis saxiT, romelic 
saregistracio Canawerad ar iTvleba.404 
   germaniis saadgilmamulo wignis warmoebis debulebis405 
Tanaxmad, erTmaneTisagan gamijnulia saadgilmamulo wignSi 
savaldebulo da fakultaturi rekvizitebi. magaliTad, yvela 
cvlileba, romelic gaCndeba sanivTo garigebis safuZvelze, 
savaldebuloa daregistrirdes saadgilmamulo wignSi, winaaRmdeg 
SemTxvevaSi baTilad miiCneva.406  

fakultatur registracias eqvemdebareba  uflebis gadacema 
kanoniT (magaliTad sakuTrebis gadacema memkvidreobiT)  an 
saxelmwifo aqtis safuZvelze (iZulebiTi realizaciis dros) 
sanivTo uflebis gadacemis SemTxvevaSi, Tumca yvela fakultaturi 
rekviziti subieqtis survilis SemTxvevaSi SeiZleba daregistrirdes. 
   saadgilmamulo wignSi registracias ar eqvemdebareba: 

- samoqalaqo ufleba, romelTa ganxorcieleba dakavSirebulia 
obieqtTan, romelic gsk-is aRiarebulia miwis nakveTis 
arsebiT Semadgenel nawilad, magaliTad, ijaris ufleba.  

- gankargvis uflebis valdebulebiTi SezRudvebi. 
- mSeneblobis uflebis sajaro SezRudvebi da upiratesi 

Sesyidvis ufleba. 
- sanivTo da valdebulebiTi xelSekrulebebi. 
- sajaro-samarTlebrivi SezRudvebi. 

germaniaSi registracia miznad isaxavda da isaxavs dResac 
sanivTo uflebaTa zust fiqsacias saadgilmamulo wignSi. 
gansxvavebiT saqarTvelos saregistracio procesisagan germaniis 
saadgilmamulo wignSi ar xdeba sajaro-samarTlebrivi SezRudvebis 
registracia. germanuli kanonmdeblobis Taviseburebad unda 
ganvixiloT is faqti, rom registracias eqvemdebareba mxolod 
garigebis dadebis safuZvelze warmoSobili uflebebi, xolo kanonis 

                                                 
403

 am SemTxvevaSi saubaria gsk-is 892-e paragrafis 1 nawiliT gaTvaliswinebul 
sisworis sawinaaRmdego registrirebul protestze (Widerspruch). 
404

 Christian R. Wolf, Real-estate property law Germany, Key aspects of German business law,a practical 

manual ,Michael Wendler (ed.) 4. ed., Berlin; Heidelberg, Springer  2008, 119-120. 
405

 Grundbuchordung – GBO 1994 wlis 26 maisis.  
406 ix. gss-is 873-e paragrafis 1-li nawili da 875-e paragrafis 1-li nawili.  
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safuZvelze warmoSobili uflebebi ar aisaxeba saadgilmamulo 
wignSi.407 

5.8.4 holandiis saregistracio sistema 

 
uflebaTa saregistracio warmoebas holandiaSi axorcielebs 

kadastris, miwis registraciisa da rukirebis saagento.408 
nidrlandebSic, iseve rogorc evropis umravles qveyanaSi miwis 
registraciisa da kadastris samsaxuri gaerTianebulia erTian 
sistemaSi. 409 

holandiaSi 1992 wels  `axali samoqalaqo kodeqsis” miRebiTa 
da kadastris aqtSi Sesuli cvlilebebiT, romelic ZiriTadad Seexo 
sanivTo uflebebs (gansakuTrebiT uZravi qonebaze) registraciisa da 
kadastris sakiTxebs. regulirebis mTavari mizani iyo miwis 
registraciisa da sakadastro rukis srulyofili sistemis 
Camoyalibeba, romlis mizani iqneboda uZravi qonebis mesakuTris 
interesebis dacva, miwis bazris ganviTreba da saxelmwifo 
programebis mxardaWera, maT Soris, kontrolis ganviTareba, 
saxelmwifo miwis konsolidaciis, miwis gadasaxadebis sistemis 
mowesrigebis, bunebrivi resursebis menejmentis kuTxiT.  

holandiis samoqalaqo kodeqsi gansazRvravs oTx iuridiul 
moqmedebas, romelic saWiroa uZrav qonebaze uflebis  - rights in rem 
warmoSobisaTvis: 1. gamyidvelis mier uflebis gankargva; 2. myidvelsa 
da gamyidvels Soris SeTanxmeba; 3. savaldebulo moqmedeba 
(garigebis notarialuri damowmeba); 4. uflebis registracia.  

uZrav qonebaze uflebis warmoSobis mTeli es procesi, e.w 
gadacemis jaWvi410 da misi TiToeuli etapi datvirTulia 
samarTlebrivi mniSvnelobiT.  gadacema aris safuZveli – causal, 

                                                 
407 holandiaSi kanoni iTvaliswinebs yvela sajaro SezRudvis registracias, 
romelic saxelmwofo organoebis mier aris dadgenili miwasa  da nagebobebze. 
analogiuri midgomaa avstriaSic. 
408

 holandiis saregistracio samsaxuri evropis miwis informaciis sistemis- EULIS  
wevria. damatebiTi informaciisaTvis ixileT:www.kadaster.nl, www.eulis.net. www. 

doingbusiness. org 
409

 holandiis saregistracio sistemis Camoyalibebis istoria 1810 wlidan iwyeba, 
rodesac safrangeTma daipyro niderlandebis samefo da SemoiRo miwis fiskaluri 
kadastri. ufro adre, safrangeTSi 1808 wels, napoleon bonapartis gankargulebiT, 
romelsac Tavisi gegmebisTvis esaWiroeboda Tanxa, gadawyviTa Camoeyalibebina 
miwis gadasaxadebis sistema, romelic miwis sakuTrebasa da miwis gamoyenebaze 
iqneboda dafuZnebuli, anu Seiqmna fiskaluri kadastri. 1812 wlidn daiwyo miwis 
Seswavlis, miwisa da mesakuTreTa aRricxva. e.w. `napoleonis wesebiT” 1811 wels 
miRebul iqna gadawyvetileba, rom samarTlebrivi dokumentebi dakavSirebuli 
sakuTrebasTan da ipoTekasTan aRiricxuliyo erovnuli sagadasaxado 
departamentis adgilobriv ofisebSi. 1825 wels miwis registraciisa da kadastris 
samsaxuri calke Camoyalibda, finansTa saministros, erovnuli sagadasaxado 
departamentis, specialuri departamentis saxiT. 1832 wels procesi dasrulda 
fiskaluri kadastris CamoyalibebiT. ix. Paul Van Der Molen, dasax. naSromi, 166. 
410

 “Chain of transfers” 
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romelic adasturebs, rom mesakuTres gadaeca sakuTrebis ufleba - 
title, romelic mas Semdeg, rac daregistrirdeba reestrSi, mesakuTres 
eZleva SesaZlebloba daicvas ufleba samarTlebrivi saSualebebiT. 
uflebis notarialuri damowmebis aucilebloba ki gulisxmobs im 
faqts, rom am SemTxvevaSi mesakuTre daculia da gaaCnia sakuTrebis 
uflebis warmoSobis utyuari mtkicebuleba.  

aseTive wesi moqmedebs ipoTekiT uzrunvelyofili sesxebis 
SemTxvevaSi. ipoTekasTan dakavSirebuli Semdegi saxis saregistracio 
monacemebi aRiricxeba: dro, rodis Sedga ipoTekis xelSekruleba, 
rodesac ganxorcielda ipoTekis Canaweri, ipoTekiT 
uzrunvelyofili kreditis odenoba procentebiT; ipoTekis sagnis 
aRweriloba; ipoTekis gauqmebis piroba da vada.  

holandiaSi internet xelmisawvdomobis uzrunvelyofis 
samuSaoebi daiwyo 1993 wlidan. 2003 wlidan ki informaciis sajaro 
xelmisawvdomoba uzrunvelyofilia yovelgvari SezRudvis gareSe da 
SesaZlebeblia, mopovebul iqnes rogorc regionalur ofisebSi, aseve 
agentebTan Tu sxva institutebSi, anazRaurebis safuZvelze, rogorc 
sakomunikaciao (telefonisa da faqsis) saSualebebiT, aseve 
internetis meSveobiT. yvela municipalur da sanotaro ofisebSi, 
romlebsac gaaCniaT ufleba moipovon da waradgenen aseT informacia. 
qonebaze uflebrivi mdgomareobis Sesaxeb informacia 
moqalaqeebisTvisac xelmisawvdomi gaxda. 

holandiis saregistrcio sistema mTlianad kompiuterizebulia, 
SesaZlebelia uflebis damdgeni dokumenetebis wardgena, rogorc 
qaRaldis versiis, aseve eleqtronuli dokumentaciis saxiT. 
saregistracio sistemaSi xdeba eleqtronuli dokumentaciis aslisa 
da sxva dokumentebis eleqtronuli damagreba da registracia. 

holandiaSi registraciamde saregistracio dokumentaciis 
eleqtronul warmoebas axorcieleben notariusebi, romlebic 
uflebis gadacemis dokumenetebis eleqtronuli formiT damagrebas 
uzrunvelyofen.411 

 

5.8.5 avstriis saregistracio sistema 

 
avstriis saregistracio samsaxuri XIX saukunidan 412DDdRemde 

efuZneba registraciis or ZiriTad sistemas, romelic moicavs 

                                                 
411

 holandiis saregistracio sistemaze ix. Paul Van Der Molen, Land Registration and Cadastre 

in the Netherlands, Land registration and cadastre in selected European countries, ed. by Center of Legal 

Competence (CLC), 165-187.  
412

 avstriis saregistracio sistema saTaves iRebs XII saukunedan, rodesac avstria, 
rogorc germaniis nawili, saadgilmamulo wigns iyenebda qonebaze uflebaTa da 
ipoTekis registraciisaTvis. XIII saukuneSi avstriis teritoriaze moqmedebda 
“Bohemian – Moravian” miwis cxrili, romelsac awarmoebda sasamarTlo da romelSic 
Sedioda sxvadasxva saxis informacia da aseve qonebrivi xasiaTis garigebebi. 
avstriis 1812 wlis samoqalaqo kodeqsi, romelic DdRemde ZalaSi, adgenda miwis 
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informacias UuZravi qonebis Sesaxeb, esenia:  saadgilamulo wignis – 
Grundbuch 

413
  da kadastris – Kadaster 

414
 sistemebi. 

dResdReobiT saadgilmamulo wignisa da kadastris 
institutebi gaerTianebulia erovnul saerTo-sainformacio 
sistemaSi, romelic srul informacias flobs  uZrav qonebaze 
arsebul uflebriv mdgomareobaze.  

sazogadoebrivi zedamxedvelobis mxriv, orive sistema sajaroa 
da gaxsnilia, rogorc avtorizebuli pirebisaTvis 
(notariusebisaTvis, bankebisaTvis, kerZo geodeziuri 
kompaniebisaTvis, advokatebisaTvis da fizikuri pirebisaTvis), 
saxeliT Zebnis SesaZleblobis garda.  

avstriis samoqalaqo kodeqsi iTvaliswinebs ipoTekis ZalaSi 
yofnas mis srul gauqmebamde, anu roca ZiriTadi moTxovna aRar 
arsebobs. am SemTxvevSi ipoTeka ekuTvnis mesakuTres, romelsac 
SeuZlia registrirebuli ipoTeka gamoiyenos axali moTxovnis 
uzrunvelsayofad.  

avstriaSi saregistracio informaciaze xelmisawvdomoba 
SesaZlebelia ganxorcieldes raionul sasamarTloebSi arsebul 
miwis saregistracio samsaxurebSi – ”land book”-Si, aseve sanotaro 
ofisebSi, kadastris ofisebSi, calkeul SemTxvevebSi iuridiul 
ofisebsa da internetis meSveobiT (e.w internet gadaxdis 
momsaxurebis provaiderebTan). saregistracio informaciaze 
`pirdapiri xelmisawvdomobis” ufleba gaaCniaT avtorizebul 
pirebsac: notariusebs, bankebs, sainJinro-sakonsultacio firmebs, 
advokatebs, aseve fizikur pirebs. 415 

 

5.8.6 xorvatiis saregistracio sistema 

 
xorvatiaSi kadastrisa da miwis registraciis wigni (romelic 

aseve moicavs  kadastris sabaziso informacias) Riaa 
sazogadoebisaTvis, yovelgvari SezRudvis gareSe. saregistracio 
informacia pirebisaTavis xelmisawvdomia sakomunikacio da 

                                                                                                                                                     
registraciis specialur principebs, yofil avstria-ungreTis monarqiaSi. 
registraciis konstituciuri mniSvneloba dRemde ZalaSia. samoqalaqo kodeqsis 
garda, qveyanaSi miwis registraciis aqti, romelic ZalaSia 1871 wlidan DdRemde. 
ix. Jasmine Sadjadi, dasax. naSromi, 29. 
413 saadgilmamulo wignis sistema, adgilobrivi saregistracio samsaxurebiT, 
Sesulia iusticiis saministros SemadgenlobaSi. 2008 wels qveyanaSi arsebobda 141 
raionul sasamarTloSi arsebuli saregistracio samsaxuri.Jasmine Sadjadi, dasax. 
naSromi, 30. 
414

 avstriis kadastris samsaxuri gaerTianebulia metrologiisa da geodeziis 
federalur ofisSi. 2008 wlis mdgomareobiT avstriaSi 41 kadastris  ofisi 
funqcionirebs. iqve. 
415

 damatebiT avstriis saregistracio sistemaze ix. Ninel Jasmine Sadjadi, Land Ragistartion 

and Cadastre in Austria, Land registration and cadastre in selected European countries, ed. by Center of Legal 

Competence (CLC), 27-55. 
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eleqtronuli saSualebebiT. miwaze saregistracio informacia 
xelmisawvdomia raionuli sasamarTlos 106 miwis wignis erTeulSi, 
mimarTva SesaZlebelia  piradad an eleqtronuli fostis meSveobiT. 
zogierT qalaqSi miwis wignis xelmisawvdomoba uzrunvelyofilia 
internetis meSveobiT (mag., zagrebSi). xorvatia miiswrafvis 
kadastrisa da miwis registraciis sistemebis gaerTianebisaken, axlo 
momavalSi varaudoben, rom ara marto inforamciis xelmisawvdomoba 
iqneba eleqtronulad SesaZlebeli, aramed ganacxadis 
eleqtronulad wardgenac.416  

 
 

5.8.7 serbeTis saregistracio sistema 

 
serbeTSi arsebobs uZravi qonebis kadastris samsaxuri – REC,

417
 

romelic aerTianebs kadastrisa da iuridiul informacias, romelic 
aseve sajaroa. nebismier pirs SeuZlia, Seamowmos informacia da 
moaxdinos misi kopireba. mTeli sakadastro warmoeba mimdinareobs 
kompiuterul formatSi, 2008 wlis ianvridan municipalitetebis 85% 
informacia xelmisawvdomia. Tumca axali eleqtronuli 
saregistracio sistema ver vrceldeba  mTeli qveyanis masStabiT, 
aris teritoriebi, sadac kadastris, miwis registraciisa da 
dokumentaciis warmoeba mimdinareobs `qaRaladis” formatiT.  

serbeTis kanonmdebloba warmoSobis mixedviT ramdenime saxis 
ipoTekas ganixilavs: 

xelSekrulebis safuZvelze warmoSobili ipoTeka 
(samarTlebrivi safuZvelia - iustus titulus), ipoTekis warmoSoba 
damokidebulia sajaro wignSi registraciaze an sxva adekvaturi 
formiT, romelsac iTvaliswinebs kanonmdebloba. ipoTekasTan 
dakavSirebuli moTxovnebi kanonieria mxolod registrirebuli 
ipoTekis SemTxvevaSi. 

sasamarTlo giravnoba _ sasamarTlo gadawyvetilebis 
safuZvelze warmoSobili ipoTeka efuZneba sasamarTlo ganxilvas da 
registrirdeba sajaro wignSi. sasamarTlo gadawyvetilebaSi 
miTiTebulia yvela sasarCelo pretenzia, sasamarTlo ipoTekis 
warmoSoba xdeba yovelgvari saxelSekrulebo moqmedebebis gareSe.  

kanonismieri girvnoba – ipoTekis warmoSoba dakavSirebulia  
kanoniT gaTvaliswinebul SemTxvevebTan. Tavisebureba imaSi 
vlindeba, rom kanonis safuZvelze warmoSobili ipoTeka  ar 
registrirdeba arc sajaro wignSi da arc sxva saxis reestrSi. 

                                                 
416

 Tatjana Josepovich,.  Land registration and cadastre in Croatia, Land registration and cadastre in selected 

European countries ed. by Center of Legal Competence (CLC), Mortsel (Antwerpen); Intersentia; Berlin; 

BWV, Berliner Wiss.-Verl., 2009.  
417

  Real Estate Cadastre 
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Tuki mesakuTre an mesame piri datvirTavs qonebas ipoTekis 
uflebiT, mesakuTre an/da mesame piri saWiroa registrirebuli iyvnen 
uZravi qonebis mesakuTreebad. ipoTekis warmoSobisTvis saWiroa 
werilobiTi xelSekruleba da Tu qoneba ekuTvnis sakuTrebis 
uflebiT mesame pirs _ misi Tanxmoba qonebis ipoTekiT daTvirTvis 
Taobaze. ipoTekis warmoSobis dokumenti SeiZleba sxvadasxva saxiT 
iyos Sedgenili an misi damdgeni wesebi Sediodes sesxis an kreditis 
xelSekrulebaSi, romelic safuZvlad edeba ipoTekis uflebis 
registracias sajaro wignSi.  

ipoTeka registrirdeba ZiriTadi valdebulebis  warmoSobis 
drois mixedviT. ipoTekis registraciis SemTxvevaSi xdeba miTiTeba, 
uzrunvelyofili moTxovnis odenobis Sesaxeb. reestrSi aRiricxeba 
ZiriTadi valdebuleba, Tu ra pirobis SemTxvevaSi unda moxdes 
gadaxda, iseve rogorc uzrunvelyofili Tanxis procenti.  

serbeTs, romelsac aqvs registraciis axali sistema, 
praqtikulad moqmedebs imave wesebiT, rac arsebobda saadgilmamulo 
wignis registraciis dros. serbeTSi ipoTekasTan dakavSirebiT 
amoqmedda axali samarTlebrivi regulaciis wesi, 2005 wlis ipoTekis 
Sesaxeb kanoni. ZiriTadi principebi ucvlelia, Tumca arsebobs 
garkveuli gansxvavebebi Zvel kanonmdeblobasTan SedarebiT. Tumca 
axali wesebi gansxvavebulad awesrigebs ipoTekis rigiTobis sakiTxs, 
romelic registrirdeba uzrunvelyofili valdebulebis mixedviT. 
418 
 

 

5.9 uZrav nivTebze uflebaTa eleqtronuli registracia saerTo 
samarTlis sistemis qveynebSi 

 

5.9.1 zogadi koncefcia 

 
saerTo samarTlis sistemis qveynebSi qonebaze uflebebis 

warmoSobis istorias Tu gadavxedavT, SeiZleba gakeTdes daskvnebi, 
mTavari ki is aris, rom ubralod registracias ki ar aqvs 
mniSvneloba, aramed im interess, romelic uflebis saxiT aisaxeba 
qonebaze. registracias TavisTavad ar SeuZlia Seucvalos Sinaarsi 
uflebas. Tqven SeiZleba daicvaT rac realurad ar gaqvT; Tu Tqven 
ar gaqvT miwaze ufleba TavisTavad registracias araviTari 

                                                 
418

 Tatjana Josepovich,.  Land registration and cadastre in Serbia , Land registration and cadastre in selected 

European countries ed. by Center of Legal Competence (CLC), Mortsel (Antwerpen), Intersentia, Berlin, 

BWV, Berliner Wiss.-Verl., 2009, 204. 
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mniSvneloba ar aqvs. registracia realururad arsebuli uflebebis 
sistematizaciaa.419 

saerTo samarTlis iuridiul doqtrinaSi, rodesac xdeba 
registraciis upiratesobaze msjeloba, aqcenti keTdeba ori sistemis 
Sedarebaze.  Sedareba xdeba gadacemis simartivisa da 
registraciisas, romlis ZaliTac daculia mesame piris uflebebi. 
arCevani keTdeba saregistracio sistemis sasargeblod, misi ZaliT 
daculia nebismieri mesame piri, romelsac sruli warmodgena eqmneba 
gadacemis momentisaTvis qonebaze registrirebuli `interesebis” 
Sesaxeb. 420 
 

5.9.2 didi britaneTis saregistracio sistema 

 
 did britaneTSi421 mesakuTris uflebriv registracias 
axorcielebs saxelmwifo organo _ mTavari miwis registratori. 
registraciis samsaxuri Sedgeba centraluri da 19 raionuli miwis 
registraciis samsaxurisagan.  

inglisis miwis registraciis kanonmdeblobam seriozuli 
cvlilebebi ganicada.422 1925 wlis miwis registraciis aqti423 

                                                 
419

 Chappelle, Diane, Land law ,  Effect of registration or entry upon the interests, 6 ed.. Harlow , Pearson 

Longman, 2004,  132-133. 
420

  Cheshire and Burn's, Modern law of real property, Comparison of  unregistered and registered systems ,  

E H Burn ; J Cartwright, 17. ed.,  Oxford , Oxford Univ. Press, 2006, 111.  
421

  inglisis saregistracio sistmaze ix. Peter Sparkes , A new land law , 2. ed,  Oxford, Hart, 

2003, 299; John Stevens and Robert Pearce, Land law 3 ed. London, Sweet & Maxwell, 2005, 63-95 ; 

Chappelle D., Land law, 6 ed.  Harlo, Pearson Longman, 2004, 391 da Semdgomni.    The reform of UK 

personal property security law , comparative perspectives, ed. by John de Lacy, 1 publ., London , Routledge 

Cavendish, 2010, 162 da Semdgoni. 
422 inglisSi, 1997 wlis arCeuli mTavrobis programaSi, erT-erT mTavar sakiTxad 
Sedioda internet teqnologiebis gamoyenebiT britaneTi gamxdariyo msoflio 
lideri eleqtronul komerciaSi. maTi mizani iyo `yvela norma da wesi, romelic 
SemoRebul iqneboda, TanxvedraSi yofiliyo eleqtronul komerciasTan. Canafiqri 
dagvirgvinad 2000 wels eleqtronuli komunikaciis aqtis miRebiT, romelmac 
gaamartiva da daaregulira eleqtronuli komerciuli urTierToebebi.saxelmwifo 
aseve motivirebuli iyo, rom saxelmwifoebrivi mosaxureba ganxorcielebuliyo 
eleqtronulad  da iafad. amis safuZvelze inglisSi SesaZlebelia sagadasaxado 
deklaraciis onlain reJimSi Sevseba, iseve rogorc SesaZlebelia saregistracio 
dokumentaciis `moZraoba” eleqtronulad.uflebaTa gadacemis sistema efuZneba 
iuridiuli komisiisa da miwis registraciis erTobliv daskvniT dokuments _ `XXI 
saukunis miwis registracia”, romlis wina mosamzadebeli gagma gamoqveynda 1998 
wels, Tu rogor SeiZleba emuSava eleqtronul uflebaTa gadacemis sistemas 
inglisa da uelsSi. 2000 wlis noemberSi Camoyalibda mmarTveli jgufi, romelsac 
daevala winadadebebis praqtikaSi danergva. 2002 wels miwis registraciis aqtis 
miRebiT moxda samarTlebrivi regulirebis wesis SemoReba, romelic moicavs im 
detalebs, Tu rogor unda imuSaos uflebaTa gadacemis eleqtronulma sistemebima. 
ix. Paul Butt, Electronic conveyancing : a practical guide , London , Sweet & Maxwell, 2006, 3-4;  Wylie, J. 

C. W., Land and Conveyancing Law Reform Act 2009, annotations and commentary, Haywards Heath,  

Bloomsbury Professional, 2009.  
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Seicvala 2002 wlis miwis registraciis aqtiT, rasac Sedegad mohyva 
uflebaTa registraciis procesis cvlileba.424 
 2003 wlis seqtemberSi inglissa da uelsSi SemoRebul iqna 
uflebaTa gadacemis eleqtronuli programa, romelic efuZneba sam 
elements: 

 centraluri momsaxurebis centri _ miwis registraciis 
sistema; 

 eleqtronuli gadacemis momsaxurebis fondi _EEFT; 

 bazebTan daSvebis momsaxurebis centri, romelic 
uzrunvelyofs pirveli ori momsaxurebis miRebis 
SesaZleblobas. da SeiZleba Camoyalibdes, rogorc kerZo 
seqtori, romelic pirebs informaciis mopovebaSi daexmareba.425 
2002 wlis miwis registraciis aqtiT moxda sanivTo uflebaTa 

terminologiuri cvlileba, Tumca uflebebis Sinaarsi igive darCa.426 
arsebobs miwaze ori kategoriis uflebebi: erTi, romelic 
warmoiSoba beneficiarisaTvis ndobis safuZvelze gadacemuli miwis 
Taobaze, SesaZlebelia ar daregistrirdes. sayovelTaod miRebulia, 
rom aseTi tipis uflebebs uwodeben, `araregistrirebul mcire 
intersesis” mqone uflebebs. es saxelwodeba ar gvxvdeba miwis 
registraciis aqtSi. arsebobs sxva kategoriis uflebebi, romelic 
miuxedavad imisa, aris Tu ara registrirebuli, avtomaturad 
warmoeSoba mis mflobels. aseT uflebebs uwodeben `mniSvnelovani 
interesis” mqone uflebebs. SesaZlebelia, erTi da igive ufleba iyos 
rogorc registrirebuli, aseve araregistrirebuli, uflebrivi 
dacvis TvalsazrisiT, amas ar aqvs mniSvneloba. sxva sityvebiT rom 
vTqvaT, registrirebuli uflebebi `eqskluziviT”ar sargebloben.427 

inglisis saregistracio sistema iTvaliswinebs ori tipis 
registracias: pirveli, es aris e.w subtanciuri  (pirveladi) 
registracia428 da meore, damcavi registracia. 429 inglisur 

                                                                                                                                                     
423 inglisis  1925 wlis miwis registraciis aqtze ix.  Peter Mayer, Alan Pemberton, A 

short history of land registration in England and Wales, London, Land Registry, 2000.  

424 Charles Harpum,  Janet Bignell Registered land - the new law   a guide to the Land Registration Act 

2002, Repr. Bristol, Jordan , 2003, 1 da Semdgomni; Richard Calnan,  What is wrong with the law if 

security?, in,  The reform of UK personal property security law, Other title inform, comparative perspectives 

ed. by John de Lacy ,1  publ. London, Routledge Cavendish, 2010, 163-187. 
425 2004 wlis agvistoSi gamoica momxmareblisaTvis dokumenti saxelwodebiT 
`momsaxurebis ganmarteba – uflebaTa eleqtronuli gadacema”. romelic moicavs 
informacias, Tu rogor unda dainergos praqtikaSi eleqtronuli sistema. 
426

  John Deeney ,   Land Registry, First registration, Complex conveyancing ,  Law Society of Ireland. 

General ed. Authors Gabriel Brennan  and Suzanne Bainton, Haywards Heath, Tottel, 2008, 31-51. 
427 John Stevens, Robert Pearce , Land law, 3. ed.London ,  Sweet & Maxwell, 2005, 52-53; Kevin Gray, 

Susan Francis Gray, Land law , 4. ed.,Oxford Univ. Press, 2005, 46.  
428

 “substantively registers” 
429

  “defensive registration” 
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samarTalSi arsebuli xangrZlivvadiani uflebebi430 eqvemdebareba 
damcavi sitemiT registracias. 431  
 inglisis kanonmdeblobiT qonebaze uflebrivi sistema met-
naklebad rTuli sistemiT xasiaTdeba. mxolod zogierTi uflebebi 
eqvemdebareba registracias, mesakuTreTa survilis miuxedavad. 
registracii Semdeg isini iwodeba registrirebul qonebad.  sxva 
uflebebi registrirdeba Canaweris saxiT uZrav qonebaze, im qonebaze, 
romelzedac ufleba registrirdeba. magaliTad, ipoTekis ufleba, 
ganixileba rogorc registrirebuli SezRudva (tvirTi), romelic 
arsebobs registrirebul qonebaze.432 
 

5.9.3 Sotlandiis saregistracio sistema 

 
saerTo samarTlis ojaxSi Semavalma Sotlandiam mxari 

dauWira eleqtronuli registraciis iniciativas da miwaze 
saregistracio process axorcielebs programuli registraciis 
meSveobiT.433   SotlandiaSi miwaze uflebaTa avtomaturad 
registraciis - `ARTL”-is434 saxelwodebiT ganxorcielda aRniSnuli 
proeqti. elqtronuli warmoebis gadmoRebis mizani miwaze uflebrivi 
registraciis gaTavisufleba iyo qaRaldis dokumentisagan. 
piloturi mcdelobis Semdeg es sistema warmatebiT dainerga mTeli 
qveynis masStabiT. ARTL-is mier xorcieldeba yovelgvari uflebrivi 
registraciis procesi sakuTrebasa da uflebrivi SezRudvebTan 
dakavSirebiT. amasTan, uflebis gadacemis xelSekrulebis formebi da 
yvela saregistracio ganacxadi ivseba eleqtronulad. uflebis 
gadacemis damadasturebeli dokumentebis wardgena xdeba cifruli 
saxiT, romlic Seqmnilia ARTL-is sistemaSi. saregistracio procesi 
mTlianad eleqtronizebulia, nebismieri saxis registraciis 
SemTxvevaSi, Sedegi avtomaturad aisaxeba miwis registaciis 
uflebaTa siaSi.435 
 

                                                 
430

  “persistant right” 
431

 Ben McFarlane,   The structure of property law,  Oxford,  Hart, 2008, 87. 
432 2002 wlis miwis registraciis aqtiT savaldebulo registracias eqvemdebareba 
Semdegi saxis uflebebi, pirvel rigSi, sakuTreba, 7 welze meti vadiT arsebuli 
miwis ijara da.a.S. 
433Sotlandiis iuridiuli sazogadoeba da ipoTekuri dakreditebis sabWo, 
aRmasrulebeli iusticiis departamenti da ministrebi. Sotlandiis momxmarebelTa 
sabWo  mxardaWeriT Sexvdnen am iniciativas.  
434 Conveyancing in the electronic age,  the only text available on the full legal implications of ARTL, by 

Robert Rennie and Stewart Brymer, Edinburgh , Thomson Green, 2008, 49  da Semdgomni 
435 Thomas G. Guthrie, Scottish property law, 2. ed., reprint.,  Haywards Heath,  Tottel, 2007,  295-325;   

Registration of title practice book ,  the policy and practice of land registration in Scotland, a guide to land 

registration in Scotland 2. ed., Edinburgh , Law Soc. of  Scotland, 2000; Handbook of conveyancing practice 

in Scotland, John Henderson Sinclair, Euan Fraser Fitzpatrick Sinclair, 5 ed. Haywards Heath ,  Tottel,  2006, 

54-153. 
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5.9.4 kanadis saregistracio sistema 

 
kanada Tanamedrove etapze uZrav qonebaze uflebaTa 

eleqtrnuli registraciis mxriv msoflio liderad miiCneva.  
ontarios samomxmareblo da biznes-servisis saministro da kerZo 
kompania, saxelwodebiT “Taranet”

436 is pirveli jgufia, romelmac 
SeimuSava pirveli eleqtronuli saregistracio dokumenti, romelic 
gavrcelda mTel msoflioSi. 

kanadaSi eleqtronuli saregistracio dokumenti 10 welze 
metia arsebobs, romelic cifruli saxiT gadaecema rogorc 
myidvels, aseve gamyidvels,  romelic gamoiyeneba qonebis gadacemis 
garigebebSi. akreditebuli iuristebi da maTi agentebi iReben da 
agzavnian eleqtronuli formatiT dokumentacias, romelic 
oficialur formad aris miCneuli. warmatebis mizezad miiCneva 
ontarios provinciaSi arsebuli miwis registraciis informaciuli 
sistema – Polaris.

437
  

kanadis saregistracio sistemis Taviseburebad miiCneva 
dokumentaciis wardgenis wesi, romelic inovaciuri kanonmdeblobis 
safuZvelze gansxvavdeba sxva qveynebSi arsebuli saregistracio 
praqtikisagan. sakuTrebis an qonebaze sxva uflebis gadacemisaTvis 
ar aris saWiro werilobiTi dokumenti da xelmowera. uflebis 
gadacemis damadasturebeli qaRaldis versia, rogorc saregistracio 
dokumenti, aRar arsebobs. yvela is funqcia, romelic qaRaldis 
dokuments gaaCnda, Secvala eleqtronulma dokumentma, romlis 
avTenturoba dasturdeba warmomadgeneli iuristis eleqtronuli 
xelmoweriT.  

2005 wlis agvistoSi ontarios gancxadebiT xuTi milioni 
eleqtronuli garigeba warmatebiT daregistrirda. erT Tvis 
ganmavlobaSi eleqtronuli ganacxadiT ganxorcielebuli  
registraciebis ricxvi 150 000 uaxlovdeba.438 

 

5.9.5 axali zelandiis saregistracio sistema 

 
 axalma zelandiam danerga saregistracio sistema, romelic 
moqmedebs ontarioSi. proeqts ewodeba – `LandOnline”, ganxorcielda 
axali zelandiis miwis sainformacio centris _ “LINZ”-is439 mier, 
romelic iRebs milionobiT cifrul saregistracio dokuments, aseve 

                                                 
436

 “taranetma” avtomaturad da eletronulad ganaxorciela 3.2. milioni qonebis 
rukis Sedgena, aseve mis mier gadamuSavda 1250150 milioni uflebis damdgeni 
dokumenti.  
437

 The Province of Ontario Land Registration Information System. 
438

  Paul Butt, Electronic conveyancing ,  a practical guide, London , Sweet & Maxwell, 2006, 1-2. 
439
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gegmebs, rukebsa da sxva geodeziur mowyobilobebs. saregistracio 
dokumentaciis damuSavebis procesi avtomaturad mimdinareobs. 
eleqtronulma saregistracio warmoebam SesaZlebeli gaxada 
registraciis vada 10-15 dRis nacvlad, 24 saaTamde Semcirebuliyo.  

proeqtis warmatebis mizezad saxeldeba is, rom, axali 
zelandiis mTavrobam garigebis qaRaldis versia saregistracio 
brunvidan amoiRo. 2008 wlis ivlisis Tvidan qaRaldis versia 
saerTod aRar gamoiyeneba uZrv qonebaze garigebebSi.440  

 

 5.9.6 amerikis SeerTebuli Statebis saregistracio sistema 

 
  2000 wels floridis saregistracio praqtikaSi pirveli 
onlain ipoTekis ganacxadi da `daxuruli” eleqtronuli 
dokumentacia Semovida. am dRidan qveyanaSi mimdinareobs 
eleqtronuli garigebebis wardgena. elqtronuli saregistracio 
warmoebis SemTxvevaSi uflebis gadacema garantirebulia. magaliTad, 
ipoTekis SemTxvevaSi  qonebis gadacemamde xdeba ipoTekis 
xelSekrulebis  cifruli versiis wardgena  vebgverdze, “BBroward 

Country Records Division”, romelic specialurad eleqtronuli 
mimowerisTvis aris Seqmnili. aSS-is danarCen StatebSic mimdinarobs 
eleqtronuli saregistracio sistemis implementaciis procesi.441  
 

VI. ipoTekis mowmoba 

6.1 ipoTekis mowmobis SemoRebis mizani 

 
saqarTvelos samoqalaqo kodeqsSi, 2007 wlis 29 maisis 

sakanonmdeblo cvlilebebis safuZvelze, SemoRebul iqna ipoTekis 
mowmobis maregulirebeli normebi.442 miuxedavad vrceli 
sakanonmdeblo reglamentaciisa, ipoTekis mowmobis institutma ver 

                                                 
440

 Paul Butt, dasax. naSromi, 2006, 2. 
441

 iqve. 
442 2007 wels ssk-Si cvlilebebis kanonproeqtze TandarTuli ganmartebiTi baraTi  
Semdegi SinaarsiT iTvaliswinebda ipoTekis mowmobis SemoRebas:`ipoTekis 
registraciis Semdeg kreditoris moTxovniT movale gascems ipoTekis mowmobas, 
anu saordero da indosirebad fasian qaRalds, rac, Tavis mxriv, warmoadgens 
rogorc ZiriTadi, ise aqcesoruli uflebis damadasturebeli dokuments da mis 
mimarT vrceldeba fasiani qaRaldebisaTvis moqmedi kanonmdeblobiT dadgenili 
samarTlebrivi reJimi. Sesabamisad, es ukanaskneli warmoadgens masSi  aRniSnul 
samoqalaqo-samarTlebrivi urTierTobebis dadasturebis martiv saSualebas, maT 
Soris ganisazRvra misi dagiravebis SesaZlebloba. ipoTekis gadacema 
registrirdeba sajaro reestrSi. ipoTekis mowmobis gauqmeba ukavSirdeboda 
ipoTekis mowmobidan gamomdinare moTxovnis dakmayofilebas, an mesakuTrisTvis 
ipoTekis mowmobis nebayoflobiT gadacemas.” 
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daimkvidra adgili kerZosamarTlebriv urTierTobebSi. Tumca 
sainteresoa is obieqturi faqtorebi, romelTa wyalobiT ssk-Si 
ipoTekis mowmobis maregulirebeli normebi dRes mxolod 
sakanonmdeblo teqstis funqcias asrulebs da misi gamoyeneba 
praqtikaSi ar xdeba.  

warumateblobis mizezi iyo isic,  rom am institutis SemoRebis 
Semdgom ganviTarda msoflio ekonomikuri krizisi, romlis erT-erT 
gamomwvev mizezd saxeldeba  aSS-Si ipoTekuri bankebis gakotreba, 
rac gamowveuli iyo ipoTekuri mowmobis mometebuli 
brunvaunarianobiTa da im Seusabamod maRali tvirTiT, romelic 
ramdenjerme aRemateboda ipoTekis sagnis sabazro Rirebulebas.443  

saqarTvelos samoqalaqo kanonmdeblobaSi ipoTekis mowmobis 
maregulirebeli wesebis SemoReba ukavSirdeboda ipoTekiT 
uzrunvelyofili moTxovnis daTmobis gamartivebuli proceduris 
Seqmnas.  

iuridiul doqtrinaSi ZiriTadad ganixileba moTxovnis 
daTmobis sami istoriuli sistema:  

 moTxovnis daTmoba saxelSekrulebo urTierTobis 
farglebSi; 

 saipoTeko moTxovnis daTmoba sajaro reestrSi 
registraciis gziT; 

 moTxovnis daTmoba saipoTeko aqtis safuZvelze. 
ipoTekuri mowmoba, rogorc `sabaraTe” ipoTekis saxe,  `wignis” 

ipoTekis alternatiuli saxed ganixileba, igi ipoTekis uflebis 
mometebul brunvaunarianobas uzrunvelyofs. kanonmdeblis neba, 
wignis ipoTekis garda gulisxmobda sabaraTe ipoTekis SemoRebas, 
romelsac unda uzrunveleyo ipoTekiT uzrunvelyofili moTxovnis 
gadacemis siswrafe da ekonomiuroba.444 saqarTveloSi kanonmdebloba 
aRiarebs moTxovnis daTmobis or sistemas _ ssk-Si erTmaneTis 
paralelurad arsebobs sajaro reestrSi registrirebuli ipoTekisa 
da sabaraTe ipoTekis daTmobis wesi. 445  

 

6.2 Teoriebi fasiani qaRaldebis Sesaxeb 

 
fasiani qaRaldebis Teoriis erT-erT sadiskusio sakiTxad 

miiCneva iuridiuli faqtebi, romelTa safuZvelze xdeba fasian 
qaRaldTan dakavSirebuli uflebebisa da valdebulebebis warmoSoba. 
                                                 
443

 msoflio finansur krizisze dawvrilebiT ix. Global financial crisis, navigating and 

understanding the legal and regulatory aspects,  consulting ed. Eugenio A. Bruno,  London, Globe Law and 

Business, 2009.  
444ix. WeWelaSvili z., moTxovnis daTmoba da valis gadakisreba (SedarebiT-
samarTlebrivi kvleva), gamomcemloba: `bona kauza”, Tb., 2004, gv. 24-118. 
445 moTxovnis daTmobis istoriul sistembTan dakavSirebiT ix: zoiZe b., qarTuli 
sanivTo samarTali, meore gadamusavebuli da srulyofili gamocema, gamomcemloba 
`mecniereba”, Tb., 2003, 337-340. 
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iuridiul doqtrinaSi fasiani qaRaldebis Sesaxeb Semdegi 
Teoriebi arsebobs: 

 saxelSekrulebo Teoria; 446 

 „kreatiuli“ Teoria; 447 

 saemiso Teoria; 448 

 „xiluli“ samarTlis Teoria; 449 

 fasian qaRaldze sakuTrebis an sxva sanivTo uflebis 
mopovebis Teoria. 

saxelSekrulebo Teoriis Tanaxmad, fasiani qaRaldis mflobelis 
movaleobaa, misi gadacema SeTanxmebiT,450 romelic formdeba 
Semdgenelsa da mimRebs Soris dokumentis gacemiTa da gadacemiT.451 

„kreatiuli“ Teoriis Tanaxmad, fasian qaRaldTan dakavSirebuli 
uflebebisa da valdebulebebis warmoSoba ukavSirdeba fasiani 
qaRaldis Seqmnas – `kreacias”, romelic ganixileba, rogorc 
calmxrivi garigeba, romelsac axorcielebs fasini qaRaldis 
emitenti an Semvsebi piri.452 

saemisio Teoriis Tanaxmad, fasiani qaRaldis gamcemi piris 
ZiriTadi movaleobaa uzrunvelyos fasiani qaRaldis brunvaSi 
gaSveba. fasiani qaRaldis gamoSveba ganixileba ara rogorc 
xelSekruleba, aramed, rogorc calmxrivi nebelobiTi aqti, romelic 
warmoSobs valdebulebas im SemTxvevaSic ki, rodesac misi mimRebi 
piri qmeduunaroa.453 

„xiluli“ samarTlis Teoriis Tanaxmad, fasian qaRaldTan 
dakavSirebuli ufleba-movaleobebis warmoSoba ukavSirdeba 
SeTanxmebas fasiani qaRaldis gadacemis Taobaze, romelic formdeba 
fasiani qaRaldis gamomSveb pirsa da mis pirvel mflobels Soris. 
Tuki fasiani qaRaldi gamova gamcemis kanonieri mflobelobidan misi 
nebis sawinaaRmdegod, am SemTxvevaSi misi moqmedeba ganixileba, 
rogorc calmxrivi nebis gamovlena, romelic xdeba mizezi imisa, 
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 “Vertragstheorie” 
447

 “Kreationstheorie” 
448

 “Emissionstheorie” 
449

 “Rechtsscheintheorie” 
450

 “Begebungsvertrag” 
451 Thöl  H.,Das Handeslrecht, 4 Aufl.Leipyig, 1878, Bd.2, 213., Brunner H., Die Wertpapiere, Handbuch des 

Deutchen Hadels, See und Wechsel rechts, Herausgegeben von Dr. W.Endemann. Leipyig, 1882, Bd. 2, 160-

168; Gierke O. Deutches Privatrecht, Leipzig, 1905, Bd.2, 108-114; Шершеневич, Курс Торгового права, Т 

3, 22-23, wignSi, Трегубенко Е.Ю., Ордерные ценные бумаги, Ярославль, 2002, 46. 
452

 Kuntze J.E. Die Lehre von den Inhaberpapieren, Leipzig, 1857, 329-362;  Dernburg H. Das bürgerliche 

Recht des Deutschen Reichs und Preussens, 1-2 Aufl. Halle a. S., 1899. Bd. 2 Abt.1, .335-336; Corme, 

Szstem des Deutchen bürgelichen Recht, Tubingen und Leipzig, 1902. Bd. 2., 65; Enneccerus L., Kipp Th., 

Wolf M., Lehrbuch des bürgerlichen Rechts, 23-27 Aufl, Merburg, Bd.,1. Abt.29.605-608; miTiTebulia 
wignSi, Трегубенко Е.Ю., dasax. naSromi, 48-49. 
453

 ix. Stobbe.O. Handbuch des Deutschen Privatrechts, Neu Bearbeitet H.O. Lehmann, Berlin, 1898, Bd.3.S. 

483. miTiTebulia wignSi, Трегубенко Е.Ю., dasax. naSromi, 53. 
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rom fasiani qaRaldis mompovebeli endoba masSi gamoxatul „xilul“ 
uflebas. 454 

fasian qaRaldze sakuTrebis an sxva sanivTo uflebis mopovebis 
Teoriis Tanaxmad, ufleba-movaleobebis warmoSoba ukavSirdeba, erTi 
mxriv, fasiani qaRaldis kanoniT dadgenili wesiT gacemas, meore 
mxriv, mis mflobels unda Hhqondes SesaZlebloba gankargos fasiani 
qaRaldi.455 
 

6.3 ipoTekis mowmoba, rogorc fasiani qaRaldi 

 
fasiani qaRaldi ewodeba dokuments, romelic gansazRvravs 

emitentisa da fasiani qaRaldis mflobelis qonebriv urTierTobas, 
ganamtkicebs Sesabamis uflebebs, romelTa realizacia 
damokidebulia dokumentis wardgenaze, e.i. fasiani qaRaldi aris 
yvela is dokumenti, romelTanac raime ufleba isea dakavSirebuli, 
rom am dokumentis gareSe ar SeiZleba misi ganxorcieleba, misi sxva 
pirisaTvis gadacema.Aamdenad, fasiani qaRaldiT ganmtkicebuli 
urTierTobis dros `qaRaldi” gvevlineba, rogorc uflebis 
matarebeli. 456  

“saerTod, fasian qaRaldebis samarTalSi gabatonebuli 
mosazrebaa isaa, rom fasiani qaRaldi gadaiqces qonebriv (sanivTo) – 
samarTlebriv brunvaunarian da, amasTanave, savaWro mimoqcevisaTvis 
nebismier dros advilad xelmiswvdom qonebad (nivTad). es ki xdeba 
qonebrivi uflebis mowmobaSi ganmtkicebis gziT.”457 

F`faseuloba fasian qaRalds aqvs ara rogorc calke aRebul 
nivTs, aramed mis Rirebulebas ganapirobebs masSive gamoxatuli 
ufleba. Aam uflebis ganxorcieleba SesaZlebelia Tavad dokumentis 
warmodgeniT. swored am mWidro iuridiul da, SeiZleba iTqvas, 
fizikur kavSirSi, romelic arsebobs uflebasa da dokuments Soris, 
gamoixateba fasiani qaRaldis unikaluroba. Aamrigad, sakuTrebis 
ufleba an sxva sanivTo ufleba ise unda iyos dakavSirebuli am 
dokumentSive gamoxatul uflebasTan, rom dokumentis gareSe ufleba 
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 ix. Jacobi E.  Grunriß des Rechts der Wertpapiere in allgemeinen 3. Aufl. Leipzig, 1928 p. 311 ff; 

Baumbach A. Hefermehl W. Wechselgesety und Scheckgesetze mit Nebengesetyen und einer Einführung in 

des Wertpapierrecht, 19 Aufl, Munchen, 1995, S.18. miTiTebulia wignSi ,Трегубенко Е.Ю., dasax. 
naSromi, 55. 
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 ix. Randa A. Das Eigenthumsrecht nash östereeichischem Rechte Leipzig, 1884, S. 297- 326; Carlin, Zur 

rechtlichen Natur de Wert papier, Zeitschrift für das gesamte Handels recht, 1889, Bd. 36. 5. 16 ff. 

Semdgomni miTiTebulia wignSi, Трегубенко Е.Ю., dasax. naSromi, 44. 
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 zambaxe T., fasiani qaRaldebi, rogorc giravnobis sagani, Jur. samarTali #12, 
2001, 30-31, sq. 4.  
457 burduli i., saaqcio samarTlis safuZvlebi (germanuli da qarTuli samarTlis 
magaliTze), tomi I, gamomc.`meridiani”, Tb., 2010, 257.  
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ver unda ganxorcieldes. Mmxolod am SemTxvevaSi CaiTvleba 
dokumenti fasian qaRaldad.”458  

iuridiul doqtrinasa da kanonmdeblobaSi fasian qaRaldSi 
ganmtkicebuli uflebis fiqsaciisa da misi gadacemis wesis mixedviT 
gamoyofen Semdeg saxeebs: sawarmdgenlo, saordero da  saxelobiT 
fasian qaRaldebs. 459 

saordero fasiani qaRaldi, rogorc erT-erTi saxe fasiani 
qaRaldisa, aris dokumenti, romelSic gamoxatulia samoqalaqo 
uflebebi da igi samoqalaqo-samarTebriv brunvaSi mravali funqcis 
matarebelia 

saordero fasiani qaRaldi miiCneva brunvaunarian dokumentad, 
romlis gadacema SesaZlebelia rogorc indosamentis, aseve masSi 
gamoxatuli uflebis daTmobis gziT. 460 
 fasian qaRaldSi gamoxatuli samoqalaqo uflebebi iyofa 
valdebulebiT, sanivTo da korporaciul uflebebad. 461 

ipoTekis mowmobas, rogorc fasiani qaRalds, axasiaTebs ormagi 
samarTlebrivi buneba, romelic gamoxatulia ganuyofel erTianobaSi 
da romelic gansazRvravs, rom ufleba qaRaldze aris sanivTo 
ufleba, xolo ufleba qaRaldSi _ valdebulebiTi.  

erTi da igive fasiani qaRaldi SeiZleba arsebobdes rogorc 
sawarmdgenlo, aseve, piradi fasiani qaRaldis saxiT.462 qarTveli 
kanonmdebeli ipoTekis mowmobas aniWebs ori saxis fasiani 
qaRaldisaTvis damaxasiaTebel niSnebs, erTi mxriv, ssk-is 2893-e 
muxlis Tanaxmad, ipoTekis mowmoba ganixileba, rogorc 
sawarmdgenlo fasiani qaRaldi, vinaidan ipoTekis mowmobis 
faqtobrivi mflobeli iTvleba mis kanonier mflobelad, vidre 
sawinaaRmdego ar damtkicdeba. ipoTekis mowmobis arsebobisas 
uzrunvelyofili moTxovna Sesruldeba mxolod ipoTekis mowmobis 
wardgenis SemTxvevaSi. xolo, meore mxriv, misi gadacemisaTvis 
kanonmdeblobiT gaTvaliswinebulia saordero fasiani qaRaldis 
gadacemisaTvis dadgenil wesi.  

kanonmdebeli ipoTekis mowmobis indosirebisaTvis specialur 
wess adgens. sk-is 2894-e muxlis 1-li nawilis Tanaxmad, ipoTekis 
mowmobaSi mocemuli moTxovnis daTmoba xdeba ipoTekis mowmobaze 
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 zarnaZe e., fasiani qaRaldis iuridiuli buneba, Jur. `samarTali”, #4, 1999, 28. 
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uflebis gadamcemis sanotaro wesiT damowmebuli xelmoweriT. 
kreditori valdebulia, sakuTari moTxovnis dakmayofilebisTanave  
ipoTekis mowmoba gadasces valdebulebis Semsrulebels.  
 

6.4 ipoTekis mowmobis warmoSoba 

 
 

ipoTekis mowmobasTan dakavSirebiT mniSvnelovania 
erTmaneTisagan gaimijnos ipoTekis mowmobis gacemisa da gadacemis 
faqti. gasaTvaliswinebelia is garemoeba, rom saqarTvelos 
kanonmdeblobiT maregistrirebeli oragnos mier ipoTekis mowmobis 
gacemas win uswrebs ipoTekis uflebis warmoSoba. am SemTxvevaSi 
ipoTekis uflebis warmoSoba damokidebulia ara ipoTeki mowmobis 
gacemaze, aramed ipoTekis uflebis sajaro reestrSi registraciaze. 

ssk-i 289-e muxlis me-2 nawilis Tanaxmad, ipoTekis mowmobis 
gacema damokidebulia mxareTa SeTanxmebaze. iqidan gamomdinare, rom 
ipoTekis samarTlebrivi konstruqcia iTvaliswinebs sxvisi qonebis 
ipoTekiT datvirTvis SesaZleblobas, kanonmdeblis mier unda 
dazustdes, rom mxareebSi am SemTxvevaSi igulisxmeba sanivTo 
garigebisa da ara valdebulebiTi garigebis mxareebi, anu uZravi 
qonebis mesakuTre da ipoTekari.  

ipoTekis registraciisTanave ipoTekis mowmobis gacemas kanoni 
ar iTvaliswinebs. Tumca sagulisxmoa, rom  ipoTekis mowmobis 
gacemis faqti unda daregistrirdes sajaro reestrSi. kanonmdebeli 
imperatiulad adgens ipoTekis mowmobis gacemis registracias da ara 
gadacemis. ipoTekis mowmobis gadacemis faqti sajaro reestrSi ar 
registrirdeba. 

samoqalaqo kodeqsis 2895-e muxlis safuZvelze, ipoTekis 
mowmobis dazianebis, dakargvis an ganadgurebis SemTxvevaSi ipoTekis 
mowmobis mflobeli valdebulia, amis Sesaxeb acnobos sajaro 
reestrs. aseT SemTxvevaSi sasamarTlo acxadebs mas Zaladakargulad 
saerTo wesis safuZvelze (gamowveviTi warmoeba). 

sk-is 2897-e muxlis safuZvelze, ipoTekis mowmoba uqmdeba 
Semdegi safuZvlebiT: ipoTekis mowmobidan gamomdinare moTxovnis 
dakmayofilebis SemTxvevaSi an uZravi nivTis mesakuTrisaTvis 
ipoTekis mowmobis nebayoflobiT gadacemis SemTxvevaSi. ipoTekis 
mowmobis gauqmebis faqti registrirdeba sajaro reestrSi. 
 ipoTekis uflebis warmoSobisa da gauqmebis faqtebi 
eqvemdebareba sajaro reestrSi registraciis savaldebulo wess. am 
nawilSi `sabaraTe” ipoTeka msgavsia `wignis” ipoTekis. 
kanonmdeblobiT miuxedavad im faqtisa, rom ipoTekis mowmobas unda 
moexdina ipoTekis uflebis dadgenisa da gadacemis gamartiveba, is 
ver gaTavisuflda wignismieri ipoTekisTvis dadgenili 
sakanonmdeblo moTxovnebisagan.  
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6.5 ipoTekis mowmobis gadacema 

 
kidev erTi sakiTxi, romelic SesaZlebelia ganvixiloT 

ipoTekis aqcesorulobis WrilSi, es aris ipoTekis, rogorc 
aramaterialuri qonebrivi sikeTis ganxilvis problematika. 463 

evropuli kerZo samarTlis doqtrina nacionalur 
samarTlebriv kodifikaciebze dayrdnobiT, aramaterialur qonebriv 
sikeTes aRiarebs, rogorc samoqalaqo-samarTlebriv obieqts, romlis 
dagiravebis SesaZleblobas jeri kidev romis samarTalSi Caeyara 
safuZveli – “pignus pignoris”

464
 

Aiuridiul literaturaSi aramaterialur qonebriv sikeTes 
`usxeulo qonebas” an `idealur” qonebriv obieqtebsac uwodeben. 
swored aramaterialuri qonebrivi sikeTis damoukidebeli kategoriaa 
fasiani qaRaldebi.  

aramaterialuri qonebrivi sikeTeebis adgilze qarTul kerZo 
samarTalSi besarion zoiZe werda: `dRes samoqalaqo brunvaSi Zalze 
didi adgili ukavia aramaterialur qonebriv faseulobebs. Tu 
gaviTvaliswinebT saqarTveloSi samoqalaqo brunvis ganviTarebis 
tendenciebs, aSkarad gamoCndeba am faseulobaTa didi momavali. da 
mainc, ras unda warmoadgendes aramaterialuri qonebrivi sikeTeebi, 
principulad riTi gansxvavdebian isini materialuri qonebrivi 
sikeTeebisagan? kodeqsis Tanaxmad, erTica da meorec warmoadgens 
qonebas. qoneba ki uflebamovaleobaTa erTianobaa. sxeulebrivi 
nivTebi gveqneba saxeze Tu `usxeulo nivTebi”, yvela SemTxvevaSi 
maTi samoqalaqo-samarTlebrivi faseuloba sworedac, rom maT ukan 
arsebul uflebamovaleobebSi vlindeba.”465 

 ipoTekis aqcesoruloba vlindeba ara marto ipoTekis 
warmoSobis momentSi mis damokidebulebaze ZiriTad moTxovnis 
uflebasTan, aramed es kavSiri gamoixateba ZiriTadi moTxovnis 
gadacemis dros ipoTekis uflebis midevnebaSic.  

ssk-is 295-e muxlis Tanaxmad, ipoTeka da mis safuZvlad 
arsebuli moTxovna mxolod erTdroulad da erToblivad SeiZleba 
iqnes sxva pirisaTvis gadacemuli. moTxovnis gadacemasTan erTad 
axal kreditorze gadadis ipoTekac.  aqedan gamomdinare, ipoTekas 
ver ganvixilavT, rogorc aramaterialur qonebriv sikeTes.  ZiriTadi 

                                                 
463

 Pprofesori besarion zoiZe aramaterialur qonebrivi sikeTeze gamoTqvams 
Sexedulebas, rom: “ am SemTxvevaSi TviT ufleba da moTxovnaa `nivTi”, xolo is 
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moTxovnis uzrunvelsayofad dadgenili ipoTekis dros, 
aramaterialur qonebriv sikeTes ZiriTadi moTxovnis ufleba 
warmoadgens.  

ipoTekiT uzrunvelyofili moTxovnis daTmobis Semdeg formebs 
ganixilavs saqarTvelos samoqalaqo kodeqsi. 295-e muxlis Tanaxmad, 
moTxovnis gadacema mxolod maSin CaiTvleba namdvilad, rodesac 
werilobiTi formiT dadebuli garigeba ipoTekis dadgenis Sesaxeb an 
ipoTekis mowmoba (aseTis arsebobis SemTxvevaSi) gadaecema axal 
kreditors. 
 ssk-is 295-e muxliT gaTvaliswinebul pirvel SemTxvevaSi 
moTxovnis gadacema registrirdeba  sajaro reestrSi,  garda im 
SemTxvevisa, rodesac gacemulia ipoTekis mowmoba. kanonmdebeli am 
SemTxvevaSi erTmaneTisagan mijnavs ipoTekiT uzrunvelyofili 
moTxovnis gadacemas cesiis gziT da gadacemiT, rodesac gacemulia 
ipoTekis mowmoba.  

sk-is 295-e muxlis meore winadadebiT moTxovnis gadacemasTan 
erTad axal kreditorze gadadis ipoTekac.  am normis wyalobiT 
ipoTekis mowmoba adasturebs moTxovnis (valdebulebiTi) da 
ipoTekis (sanivTo) erTianobis faqts. ipoTekis mowmoba gamoxatavs 
uflebis mflobelobis faqts, romlis gadacema gulisxmobs 
ipoTekiT uzrunvelyofili moTxovnis uflebis daTmobas. is ar 
gvevlineba calke damoukidebel uflebad, romelic moTxovnisagan 
damoukideblad aniWebs samarTlebrivi urTierTobis subieqts  
moTxovnis uflebas an sargebels. ipoTeka, ar ganixileba 
damoukidebel qonebad, is damokidebulia ZiriTad moTxovnaze da mis 
uzrunvelsayofad arsebobs. qonebad am SemTxvevaSi ganixileba 
moTxovnis ufleba da ara ipoTeka. swored moTxovnis uflebis 
gadacema xdeba ipoTekis mowmobiT, romelsac sanivTo uflebis 
midevnebis principidan gamomdinare, Tan mihyveba ipoTekis ufleba. 
 

6.6 ipoTekis mowmobis rekvizitebi 

 
fasiani qaRaldis erT-erT mTavari elementia masSi 

savaldebulo rekvizitebis arseboba.466 saqarTvelos samoqalaqo 
kodeqsis 2892-e muxliT, ipoTekis mowmobisaTvis gaTvaliswinebulia 
rekvizitebi,467 romlebic adgenen ipoTekis mowmobis Sinaarss da 

                                                 
466

 iqve. 
467

 saqarTvelos samoqalaqo kodeqsis 2892-e muxlis pirveli nawilis Tanaxmad, 
ipoTekis mowmoba unda iTvaliswinebdes: a) saTaurSi aRniSvnas „ipoTekis mowmoba“; 
b) ipoTekaris saxelsa da misamarTs;g) movalis saxelsa da misamarTs; d) uZravi 
nivTis mesakuTris saxelsa da misamarTs; e) ipoTekiT datvirTuli qonebis 
saregistracio kods, ipoTekis sagnis misamarTs;v) aRniSvnas ipoTekis mowmobis 
sajaro reestrSi registraciis Sesaxeb, Sesabamisi rekvizitebis miTiTebiT;z) 
miTiTebas imis Taobaze, aris Tu ara ipoTekis sagani an misi nawili datvirTuli 
sxva ipoTekiT an sxva sanivTo, an valdebulebiTi uflebiT; T) ipoTekis 
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gansazRvraven ipoTekis mowmobis, rogorc fasiani qaRaldis 
rekvizitebs.  

ssk-iT 2892-e muxliT gaTvalisiwnebuli ipoTekis mowmobis 
Sinaarsi imeorebs im pirobebs, rac arsebobs mxareTa SeTanxmebaSi. 
erT dokumentSi (xelSekrulebaSi) arsebuli informaciis sxva 
dokumentSi (ipoTekis mowmobaSi) gadatana da misTvis samarTlebrivi 
mniSvnelobis miniWeba, kidev erT Tavsatexs gauCenda rogorc 
maregistrirebel organos, aseve samarTlebrivi urTierTobis 
monawileebs. 

fasiani qaRaldi xSirad misi Sinaarsis ganmsazRvreli 
xelSekrulebis dadebis erTaderTi mtkicebulebaa. aqedan 
gamomdinare, dokumentis dadgenili wesiT Sedgenas gadamwyveti 
mniSvneloba aqvs misi, rogorc fasiani qaRaldis namdvilobisaTvis. 
literaturaSi erTmaneTisagan ganasxvaveben dokumentis formasa da 
rekvizitebs. 468 

zogierTi mecnieris azriT, fasiani qaRaldis formaSi 
igulisxmeba misi Sesrulebis teqnikuri mxare, rekvizitebis qveS ki 
is informacia, romliTac erTi fasiani qaRaldi gansxvavdeba 
meorisagan. 469 

fasiani qaRaldis rekvizitebi misi Sinaarsia, dokumentis 
Sinaarsi ki, qonebrivi uflebaa. zogierTi mecnieris azriT ki, 
dokumentis SinaarsSi igulisxmeba ara rekvizitebi, aramed am 
rekvizitebSi gamoxatuli informacia. 470 

`fasiani qaRaldebis gacema iTvleba ZiriTad samarTlebriv 
safuZvlad, romelic  qmnis fasian qaRalads da  romelic 
adasturebs masSi arsebul uflebas. amitom, roca saubaria fasiani 
qaRaldis Sinaarsze, ar unda dagvaviwydes, rom misi Sinaarsi 
vlindeba uflebisa da dokumentis kavSirSi, germanul samarTalSi, 
aseTi kavSiri vlindeba ara marto garegan kavSirSi, aramed misi 
mWidro kavSiri sanivTo xelSekrulebasTan.” 471 

klasikuri doqtrinis Tanaxmad, fasian qaRaldSi romelime 
rekvizitis ararseboba formis defeqtia da iwvevs fasiani qaRaldis 
baTilobas. es midgoma asaxulia samoqalaqo kodeqsSic. ssk-iT 2892-e 
muxlis me-3 nawilis safuZvelze rekvizitebis  moTxovnaTa darRveva 
iwvevs ipoTekis mowmobis baTilobas. 

ZiriTadi valdebuleba SesaZlebelia uzrunvelyofili iqnes 
ramdenime uZravi qonebiT. saerTo ipoTeka, rogorc ipoTekis saxe, 

                                                                                                                                                     
xelSekrulebis Sedgenis adgilsa da TariRs; i) uzrunvelyofili moTxovnis 
moculobas; k) ipoTekis xelSekrulebiT gaTvaliswinebuli valdebulebis 
Sesrulebis vadas, xolo Tu valdebuleba nawil-nawil unda Sesruldes, – misi 
Sesrulebis vadebs; l) ipoTekis mowmobis gacemis TariRs. 
468

 zarnaZe e., fasiani qaRaldis iuridiuli buneba, Jur: `samarTali”, #4, 1999, 31. 
469

 iqve. sq.4 
470

 iqve. sq.5 
471
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romelsac icnobs pozitiuri kanonmdebloba da iuridiuli doqtrina, 
saregistracio TvalsazrisiT gansxvavebulad wesrigdeba. miuxedavad 
imisa, rom ramdenime qoneba uzrunvelyofs erT moTxovnas, TiToeul 
maTganze ufleba (ipoTeka) damoukideblad registrirdeba da ar 
xdeba miTiTeba, rom es aris saerTo ipoTeka. saregistracio 
miznebisaTvis am faqts arsebiTi mniSvneloba ar gaaCnia.  

ssk-is 289-e muxlis me-4  nawilis Tanaxmad, saerTo ipoTekaze 
gaicema mxolod erTi ipoTekis mowmoba. garda amisa, kanonmdebeli 
imperatiulad gansazRvravs 2891-e muxlis me-2 nawiliT, rom ipoTekis 
mowmoba dgeba erT egzemplarad. aqedan gamomdinare, miuxedavad 
moTxovnis Sinaarsisa da uzrunvelyofis saganTa simravlisa, 
ipoTekis momwoba gaicema erT egzamplarad. sasurveli iqneboda, 
kanonmdebels daezustebina, rom erT erTeul qonebaze gaicema erTi 
ipoTekis mowmoba. 

ssk-i 289-e muxlis me-3 nawili garigebis damowmebis wesTan 
dakavSirebiT ganxorcielebuli cvlilebebis miuxedavad 
imperatiulad adgens im garigebis formas, romlis safuZvelzec unda 
gaices ipoTekis mowmoba. ipoTekis xelSekruleba, romelzedac 
mxareTa SeTanxmebiT gaicema ipoTekis mowmoba, unda damowmdes 
sanotaro wesiT. ipoTekis xelSekrulebidan gamomdinare, nebismieri 
samarTlebrivi qmedeba, romelic moiTxovs sanotaro wesiT 
damowmebas, unda daamowmos imave notariusma, romelmac daamowma 
aRniSnuli ipoTekis xelSekruleba.  

wignis ipoTekis prioritetulobis erT-erTi obieqturi mizezi  
sabaraTe (dokumentur) ipoTekasTan SedarebiT aris ipoTekis 
uflebis damdgeni xelSekrulebis damowmebis martivi wesi, rac xels 
uwyobs wignis ipoTekis upiratesobas, romelic iTvaliswinebs ufro 
martiv formas xelSekrulebis damowmebisaTvis, vidre es aris 
gaTvaliswinebuli ipoTekuri mowmobis safuZvlad arsebuli 
garigebisaTvis.  

ssk-iT 2892-e muxlis me-2 nawiliT ipoTekis mowmobis 
namdviloba dasturdeba sajaro reestris beWdiT. sajaro reestris 
sistemaSi ganxorcielebuli reformis Sedegad maregistrirebeli 
organos mier gacemuli dokumentacia (amonaweri) gaTavisuflebulia 
beWdisa da uflebamosili piris xelmowerisagan. beWedi, rogorc 
sajaro reestris mier gacemuli dokumentis namdvilobis rekvizitia, 
amoRebulia saregistracio brunvidan. Aaqedan gamomdinare, 
gamonaklisis saxiT, ipoTekis mowmobasTan dakavSirebiT ar moxda 
misTvis savaldebulo Zalis miniWeba.  

 

6.7 ipoTekis mowmoba germaniis samoqalaqo kodeqsSi 

 

 
ipoTekis mowmoba Sefasda, rogorc saerTo samarTlis 

sistemisaTvis damaxasiaTebeli institutis, SemoReba qarTul kerZo 
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samarTlaSi, Tumca am dokuments araerTi evropuli kanonmdbeloba 
icnobs.  

germanuli iuridiuli mecnierebis mier SemuSavebuli fasiani 
qaRaldebis Teoria safuZvlad daedo ara marto germanul, aramed 
romanul-germanuli samarTlis sistemis qveynebis kanonmdeblobasac, 
kerZod, italiis ssk-is 1992-2027-e muxlebsa472 da safrangeTis fasiani 
qaRaldebis maregulirebel nacionalur kanonmdeblobas.473  

 Sveicariis kanonmdeblobiT, kerZod, 1995 wlis „fasiani 
qaRaldebis Sesaxeb“ kanonis me-2 muxlis Tanaxmad, fasiani qaRaldi 
aris dokumenti, romelic pasuxobs kanoniT mis mimarT dadgenil 
moTxovnebs da SesaZlebelia misi gasxviseba sajaro vaWrobis 
gziT.474 SesaZlebelia fasian qaRaldSi ufleba ar iyos mocemuli 
werilobiTi formiT. fasiani qaRaldebis msgavsad regulirdeba e.w. 
nawarmoebi dokumentebi, rogoricaa, fiuCersebi da ofcionebi. 475 

germanul iuridiul doqtrinaSi fasiani qaRaldi476 moicavs 
umravles SemTxvevebSi iseT dokumentebs, rogoricaa: tradiciuli 
sawarmdgenlo dokumentebi, 477 savaWro saordero qaRaldebi 478 da 
nebismierii sxva saxis dokumenti, romelSic gamoxatulia samoqalaqo 
ufleba imgvarad, rom fasiani qaRaldis mflobelobis faqti 
uflebis ganxorcielebis winaprobaa.  
 germaniis kanonmdeblobiT fasiani qaRaldi unda 
akmayofilebdes Semdeg kriteriumebs: 

 fasiani qaRaldi Sedgenil unda iqnes werilobiTi formiT; 

 masSi gamoxatul unda iqnes samoqalaqo ufleba;479 

 fasiani qaRaldis meSveobiT SesaZlebeli unda iyos uflebis 
ganxorcieleba da ara mxolod uflebis, aseve faqtis 
dadastureba (mtkicebulebiTi funqcia).480 
germaniis sk-i iTvaliswinebs ipoTekis uflebis warmoSobis or 

safuZvels: gsk-is 1115-e pargarafis Tanaxmad, romelic adgens 
ipoTekis uflebis warmoSobas registraciis gziT da 1117-e 
paragrafi, romlis Tanaxmad, ipoTekis uflebis warmoSoba 
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ukavSirdeba miwis mesakuTrisagan kreditorisaTvis sertifikatis 
gadacemas.  

gsk-i uflebis gadacemis or ZiriTad mimarTulebas ganixilavs: 
nivTebis reJimiTa da cesiis reJimiT. kanonmdebeli detalurad 
aregulirebs am meqanizms, gansakuTrebiT xazs usvams, rom 
moTxovnebi gadadis mxolod daTmobiT, xolo ipoTekis gadacema 
xdeba mxolod moTxovnis daTmobis meqanizmiT.  

germanul kerZo samarTalSi ipoTekis mowmobas481 gascems 
saadgilamamulo wignis mwarmoebeli organo, Tuki mxareebma 
gansakuTrebuli SeTanxmebiT ar gamoricxes misi gacema.482 Tuki 
mxareTa SeTanxmebiT gamoiricxeba ipoTekis mowmobis gacema, aseT 
SemTxvevaSi adgili aqvs, mxolod registrirebul ipoTekas - 
ipoTekis momwobis gacemis gareSe e.w. wignis ipoTeka.483 

germaniis samoqalaqo kodeqsis Tanaxmad  ipoTekis ufleba 
warmoiSoba registraciis momentidan. ipoTeka ki romelic 
dasturdeba mowmobiT, kreditoris mas moipovebs  mesakuTresTan 
SeTanxmebis, uflebis registraciisa da gsk-is 1117-e paragrafis 
safuZvelze mesakuTresgan ipoTekis mowmobis miRebis SemTxvevaSi. 
vidre mowmoba ar gadacemia kreditors adgili aqvs mesakuTris 
sasargeblod wignis vals.484 

ipoTekis mowmobas, romelsac gascems maregistrirebeli 
organo, rogorc wesi gadaecema miwis nakveTis mesakuTres.485 

gsk-is 1117-e paragrafis me-2 nawilis Tanaxmad mesakuTrisagan 
ipoTekis mowmobis miReba SesaZlebelia Seicvalos SeTanxmebiT, 
romlis safuZvelze kreditors eZleva SesaZlebloba Tavad miiRos 
maregistrirebeli organosgan mowmoba.486 am gziT xdeba, ipoTekis 
miRebis daCqareba, romlis arseboba dasturdeba mowmobiT487, vinaidan 
kreditori moipovebs mas Tuki arsebobs Sesabamisi Canaweri da 
ZalaSi myofi moTxovna.  

Tuki mxareTa SeTanxmebiT 1117-e paragrafis me-2 nawilis 
Tanaxmad maregistrirebeli organos mier ar moxda ipoTekis 
mowmobis gacema, ipoTekis safuZvelze gacemuli mowmoba asrulebs 
mxareTa dacvis funqcias, vinaidan mowmobis dabruneba xdeba mxolod 
im SemTxvevaSi rodesac sesxi iqneba dabrunebuli. am SemTxvevaSi 
kreditori Tavidan icilebs saSiSroebas, rom ise gadasces sesxi 
movale-mesakuTres, rom ar miiRos ipoTekuri uzrunvelyofa, xolo 
movale-mesakuTre daculia Tavis mxriv imiT, rom kreditori ver 
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gankargavs registrirebul ipoTekas (an moTxovnas), vinaidan ar 
gaaCnia uflebamosileba.488 
 ipoTekuri mowmobis mesakuTre gsk-is 925-e paragrafis me-2 
nawilis Tanaxmad iTvleba ipoTekur kreditorad.489 Tavad ipoTekis 
mowmoba ar iTvleba samoqalaqo brunvis obieqtad, magaliTad 
dauSvebelia misi dagiraveba. magram Tuki moxda moTxovnis 
dagiraveba, aseT SemTxvevaSi giravnoba vrceldeba mowmobazec. 
vinaidan germanul kerZo samarTalSi giravnobas eqvemdebareba 
ipoTekuri moTxovna,490 aqedan gamomdinare giravnoba warmoiSoba 
aseve ipoTekazec, vinaidan ipoTeka moTxovnisagan damoukideblad ar 
ganixileba.491 

 

6.8 fasiani qaRaldebi saerTo samarTalSi 

 
 anglo-amerikul samarTlis qveynebSi fasiani qaRaldis cneba 
mniSvnelovnad gansxvavdeba im koncefciisgan, romelic kontinenturi 
evropis qveynebis kodifikaciebSi arsebobs. 492 
 saerTo samarTalSi arsebobs brunvaunariani dokumentis cneba, 
romelic nawilobriv miesadageba evropuli qveynebis 
kanonmdeblobaSi arsebul fasian qaRaldis koncefcias. saerTo 
samarTlis sistemisaTvis cnobilia kidev erTi komerciuli savaWro 
dokumenti – securitities.

493
  igi miCneulia fasiani qaRaldis erT-erT 

saxed, romelis qveS moiazareba sainvesticio fasiani qaRaldebi, 
rogoricaa aqciebi da obligaciebi.494 
 aSS kanonmdeblobiT daSvebulia kidev erTi jgufi fasiani 
qaRaldebisa, rogoricaa, sasertifikato aqcia, dokeruli varanti, 
sasawyobo mowmoba, konosamenti da sxva, romlebic nivTebze 
sakuTrebis uflebas adastureben. 495 
 did britaneTSi fasiani qaRaldebi iyofa brunvaunarian496 da 
arabrunvaunarian qaRalebad497. brunvaunariani dokumentebi aseTad 
miCneulia an savaWro Cveulebis, an samarTlis safuZvelze, romelTa 
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brunvaunarianoba uzrunvelyofilia gadacemiT an indosirebis 
gziT.498  
 aSS-Si fasiani qaRaldebis maregulirebeli wesebi mocemulia 
erTiani savaWro kodeqsis mesame nawilSi, romlis 3-104-e muxlis 
Tanaxmad brunvaunariani dokumenti Sedgenilia werilobiTi formiT, 
xelmowerilia Semdgenelis an gadamxdelis mier, xolo Sinaarsi 
gulisxmobs upirobo gadaxdas an gankargulebas fasian qaRaldSi 
miTiTebul vadaSi Tanxis gadaxdis Sesaxeb.499 
 

6.9 ipoTekis mowmoba, rogorc giravnobaunariani obieqti 

 
kerZosamarTlebriv urTierTobaSi ipoTekis mowmoba ori 

mniSvnelobiT aris datvirTuli, pirveli, is adasturebs pirisadmi 
kuTvnilebis faqts. saqarTvelos samoqalaqo kodeqsis 2891-e muxlis 
safuZvelze,  ipoTekis mowmoba, rogorc fasiani qaRaldi, adasturebs 
misi kanonieri mflobelis uflebas: moiTxovos ipoTekis 
xelSekrulebidan gamomdinare valdebulebis Sesruleba, 
valdebulebis Seusruleblobis SemTxvevaSi moTxovna daikmayofilos 
ipoTekis sagnidan.  

kanonmdebeli ar miuTiTebs, Tu visze gaicema pirvelad 
ipoTekis mowmoba: kreditorze (ipoTekarze) Tu uZravi qonebis 
mesakuTreze. Tu vimsjelebT ssk-is 2891-e muxlis pirveli nawilis 
SinaarsiT, ipoTekis mowmoba ganixileba, rogorc fasiani qaRaldi, 
romelic adasturebs misi kanonieri mflobelis uflebas: moiTxovos 
ipoTekis xelSekrulebidan gamomdinare valdebulebis Sesruleba; 
valdebulebis Seusruleblobis SemTxvevaSi moTxovna daikmayofilos 
ipoTekis sagnidan. yvela zemoT CamoTvlili uflebamosilebebiT, 
`kanonieri mflobelad” ipoTekiT uzrunvelyofil sakredito 
urTierTobebSi unda miviCnioT ipoTekari (kreditori). 
M meore mniSvnelovani funqcia ukavSirdeba ipoTekis mowmobis 
dagiravebis wess. ssk-is 2896-e muxlis 1-li nawiliT ipoTekis mowmoba 
SeiZleba dagiravdes misi mflobelis an sxva nebismieri piris 
sasargeblod, fasiani qaRaldebis dagiravebisTvis dadgenili wesiT. 
ipoTekis mowmobaze, miTiTebiTi normis safuZvelze, vrceldeba 
samoqalaqo kodeqsiT fasiani qaRaldebis dagiravebisaTvis 
dadgenili zogadi wesebi. 

saqarTvelos samoqalaqo kodeqsis 255-e muxli adgens fasiani 
qaRaldis dagiravebis wess. Aaq kanoni, pirvel rigSi, indosirebad 
fasian qaRaldebs asaxelebs. Ees imiT aixsneba, rom am tipis fasian 
qaRaldebze sakuTrebis gadacemas Tavisebureba axasiaTebs. kerZod, 
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 Goode R. Commercial law, Middlecex, 1995, 519-520. miTiTebulia wignSi, Трегубенко Е.Ю., 

dasax. naSromi, 10. 
499

 Commwercial and debtor-creditor law, Selected statutes, New York, 1998. miTiTebulia wignSi, 
Трегубенко Е.Ю., dasax. naSromi, 10. 
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aseT tipis fasian qaRaldze, meore mxares keTdeba aRniSvna yoveli 
axali SemZenis vinaobis Sesaxeb.  es imas niSnavs, rom Tu giravdeba 
saxelobiTi aqcia an saxelobiTi obligacia, aucilebelia 
indosirebaEe.i am qaRaldze mogiravnis aRniSvna.  
 ”rac Seexeba saordero fasiani qaRaldebs, isini formdeba 
gansazRvruli piris saxelze, romelic uflebamosilia, aRniSnuli 
ufleba ganaxorcielos Tavad an gadasces igi sxvas indosamentis 
saxiT, radgan aseT SemTxvevaSi Tavidanve nagulsixmevia moTxovnis 
sxva pirisaTvis gadacemis SesaZlebloba, gadacemis brZanebis Sedgena 
araa formalurad garTulebuli wesiT, aramed sakmarisia gadasacemi 
warweris, anu indosamentis Sesruleba (it. In disso– ukana mxares) TviT 
fasian qaRaldze.500 
  indosirebadi fasiani qaRaldis giravnoba xorcieldeba 
indosirebis gziT, anu baraTis meore mxares gakeTebuli warweriT, 
romelic adasturebs fasiani qaRaldis yoveli axali mflobelis 
vinaobas. 501 
 indosamenti, romliTac xdeba fasiani qaRaldis gadacema 
SesaZlebelia ganvixiloT, rogorc cesiis gamartivebuli saxe. 502 

iuridiul doqtrinaSi miaCniaT, rom fasiani qaRaldebis 
dasagiraveblad saWiroa ara mxolod maTi gasxvisebis wesis 
Sesabamisi proceduris ganxorcieleba (sawarmdgenlo fasiani 
qaRaldis mogiravnisaTvis gadacema, saordeori fasian qaRaldze 
indosirebis gakeTeba da a.S), aramed giravnobis xelSekrulebis 
calke gaformebac.  

qarTvelma kanonmdebelma  ipoTekis mowmobis dagiravebisaTvis 
gaiTvaliswina fasiani qaRaldis dagiravebis e.w Ria indosirebis  
sistema. civilur literaturaSi gamoyofen indosirebis or saxes: 
Riasa (rodesac indosamentSi pirdapir aris daTqma imis Sesaxeb, rom 
indosireba xdeba misi dagiravebis mizniT) da daxuruls (rodesac 
indosantsa da indosats Soris aris SeTanxmeba Tamasuqis giravnobis 
Sesaxeb, magram Tamasuqze gakeTebul indosamentSi ar aris daTqma 
giravnobis Sesaxeb). 503 
 rogorc cnobilia, giravnoba uTanabrdeba gasxvisebas, radgan 
movalis mier valdebulebis Seusruleblobas mohyveba qonebis 
realizacia da kreditoris dakmayofileba. swored amitom, mogiravne 
fasiani qaRaldebis giravnobis xelSekrulebis dadebisas unda 
darwmundes, rom dasagiravebli fasiani qaRaldi kontragentis 
sakuTrebas warmoadgens. 504              

samoqalaqo kodeqsis 2896-e muxlis me-2 nawilis Tanaxmad, 
ipoTekis mowmobis giravnoba registrirdeba sajaro reestrSi. 
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 zarnaZe e., fasiani qaRaldis iuridiuli buneba, Jur.`samarTali”, #4, 1999, 29. sq.4. 
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 ix. zambaxiZe T., dasax. naSromi, 32. 
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sajaro reestris Sesaxeb kanonis safuZvelze sajaro reestris 
sistemaSi ramdenime saxis reestris warmoeba mimdinareobs, maT Soris 
moZrav nivTebze giravnobis uflebis registracia. Sesabamisad, am 
saxis reestrSi sagangebod unda Semowmdes aris Tu ara ipoTekiT 
uzrunvelyofili moTxovna dagiravebuli giravnobis monacemTa  
bazaSi.  

`fasian qaRaldSi gamoixateba qonebrivi ufleba. qonebrivi 
ufleba SesaZlebelia iyos sanivTo, valdebulebiTi. magram mTavari, 
romlis gareSec fasiani qaRaldi ar moiazreba, aris valdebulebiTi 
ufleba, sxvagvarad rom vTqvaT, fasian qaRaldSi gamoxatulebas 
poulobs qonebrivi urTierToba, kerZod ki, valdebuleba.”505  
 kanonmdeblis mier bolomde ar aris gaazrebuli, ra Sedegi 
SeiZleba mohyves ipoTekis mowmobiT uzrunvelyofili moTxovnis 
Seusruleblobis SemTxvevaSi mogiravnis moTxovnas, raze vrceldeba 
mogiravnis ufleba; ra interesi imaleba martooden fasiani 
qaRaldiT moTxovnis uzrunvelyofaSi, xom ar warmoadgens 
mogiravnis interess  ipoTekis sagnis realizacia.  

ipoTekis mowmobis dagiravebis SemTxvevaSi, mogiravnis ufleba 
moiTxovos ipoTekis sagnis realizacia, warmoadgens erTgvarad 
surogaciis nairsaxeobas, rodesac dagiravebulia aramaterialuri 
qonebrivi sikeTe, xolo moTxovnis adgils ikavebs Sesruleba, am 
SemTxvevaSi mogiravnes warmoeSoba ufleba ipoTekis saganze miaqcios 
daukmayofilebeli moTxovna.506 

ipoTekis mowmobis ararseboba, ar gvaZlevs imis SesaZleblobas, 
rom dagiravebis procesis naklovan da dadebiT mxareebze visaubroT. 
mis irgvlis mecnieruli analizi ki Teoriul varaudebzea 
dafuZnebuli. 
 
 

6.10 ipoTekis mowmobisa da amonaweris konkurencia 

 
2007 wels sajaro reestrSi mimdinare reformebis 

paralelurad, kanonmdeblobaSi Sesulma cvlilebam ipoTekis 
momwmobasTan dakavSirebiT, arCevanisa da sirTulis winaSe daayena 
maregistrirebeli organo.  

ssk-is 2898-e muxlis Tanaxmad, ipoTekis mowmobasa da sajaro 
reestris Canawers Soris gansxvavebis SemTxvevaSi upiratesoba 
eniWeba ipoTekis mowmobas. aRniSnuli wesis safuZvelze 
maregistrirebel organos, amonaweris garda, unda Seeqmna 
alternatiuli dokumenti, romelic daadasturebda mxolod erTi 
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uflebis Sesaxeb informacias. amas emateboda ipoTekis mowmobis 
gayalbebsaTan dakavSirebuli damcavi meqanizmebis Seqmnis 
problemebi.  

ra mizanic gaaCnda ipoTekis mowmobas uzrunveleyo ipoTekis 
brunvaunarianoba, es dRes sruliad Tavisuflad SesaZlebelia 
ganxorcieldes ipoTekaris cvlilebis saregistracio moqmedebiT, 
ise, rom damatebiTi xarjebisa da misi mometebuli brunvaunarianoba 
safrTxes ar Seuqmnis kerZosamarTlebrivi urTierTobis monawileebs.  

erT-erTi mizezi, Tu ratom ver pova asaxva ipoTekis mowmobam 
qarTul realobaSi, aris is, rom man ver gauwia konkurencia iseT 
dokuments, rogoricaa sajaro reestris mier gacemuli amonaweri.  

sajaro reestri, saregistracio warmoebis procesSi, TiToeul 
saregistracio moTxovnis safuZvlad axdens amonaweris Seqmna-
ganaxlebas. amonaweri, rogorc erTiani dokumenti, informacias 
gvawvdis saregistracio obieqtze arsebuli samarTlebrivi 
mdgomareobis Sesaxeb. DdRes im funqciebs, rasac kanonmdebeli 
ipoTekis mowmobas ukavSirdebda, garda dagiravebis SesaZleblobisa, 
warmatebiT asrulebs amonaweris saxiT gacemuli dokumenti.  

sajaro reestris mier gacemuli amonaweri moicavs qonebaze 
arsebul mTel samarTlebriv suraTs. igi adasturebs qonebaze 
uflebebis, valebulebebisa da sajaro SezRudvebis arsebobis 
faqtebs, bolo mdgomareobiT, maSin, rodesac ipoTekis mowmoba 
mxolod erTi saxis uflebis Taobaze iZleva informacias. mxolod 
ipoTekis mowmobis gadacemiT axal kreditors ver Seeqmneba 
warmodgena, Tu ra samarTlebrivi tvirTis matarebelia misi 
uzrunvelyofis sagani. miT umetes, rom ipoTekis mowmobis gacemis 
Semdeg, romelSic asaxulia is mdgomareoba, romelic misi gacemis 
etapze arsebobda, SesaZlebelia misi mesame pirebisaTvis gadacemis 
etapze sruliad sxva samarTlebrivi mdgomareoba arsebobdes. 

mravali gansxvavebuli mosazreba arsebobs sajaro reestris 
mier gacemuli amonaweris samarTlebrivi mniSvnelobis Sesaxeb, aris 
Tu ara is individualur-samarTlebrivi aqti, uflebis damdgeni 
dokumenti,  kiTxvaze pasuxi mravalgvari SeiZleba iyos.  

 Tanamedrove saregistracio praqtikis analizis safuZvelze 
SegviZlia davaskvnaT, rom amonaweri aris registrirebul obieqtze 
sajaro reestrSi daculi samarTlebrivi mdgomareobis amsaxveli, 
informaciis damadasturebeli dokumenti, romelic adasturebs  
faqts. mis safuZvelze ar xdeba samarTlebrivi urTierTobis 
warmoSoba, Secvla an Sewyveta.  

ipoTekis mowmobis SemoRebis dros kanonmdebelma ratomRac ar 
gaiTvaliswina daewesebina sakanonmdeblo SezRudva, rom, Tu 
gaicemoda ipoTekis mowmoba qonebaze, masze yvela Semdgomi ipoTekis 
warmoSoba damokidebuli unda yofiliyo ipoTekis mowmobis 
gadacemaze, xolo wina rigis ipoTekarebi daculi yofiliyvnen 
Sesabamisi samarTlebrivi garantiebiT.  
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kanonmdebelma arc is SezRudva gaiTvaliswina, rom Tu qoneba 
datvirTulia e.w. `wignis” ipoTekiT, masze ar SeiZleba 
daregistrirdes `sabaraTe” ipoTeka an, piriqiT, Tu arsebobs 
ipoTekarTa simravle, SesaZlebelia gaices ipoTekis mowmoba. 
vinaidan mxolod gadacemiT, ise, rom ar moxdes sajaro reetrSi 
registracia safrTxe eqmneba im mTavar saregistracio principebs 
rogoricaa, uZrav qonebaze uflebaTa sajarooba da registrirebul 
uflebaTa Soris mowesrigebul rigiToba. 

kanonmdebelma ipoTekis mowmobis gadacemisaTvis daadgina 
moZravi nivTebis gadacemis analogiur wesi, rac praqtikaSi safrTxes 
Seuqmnisa uZrav qonebaze registrirebul danarCen ipoTekarebs. 
kanonmdeblobiT gaTvalisiwnebuli ar aris erT qonebaze 
Cveulebrivi da sabaraTe ipoTekis rigiTobis sakiTxi, iseve, rogorc 
aRsrulebis etapze misi  realizaciis samarTlebrivi Sedgebi. 
 

VII. ipoTekis rigiToba 

7.1 moTxovnaTa rigiToba  

 
ipoTekis rigiToba mniSvnelovani da sakvanZo sakiTxia 

sakredito sferoSi. registraciis institutis erT-erTi 
mniSvnelovani funqcia, uZrav qonebaze registrirebuli 
mravalricxovani uflebebis sistematizacia da Tavad am uflebebs 
Soris rigiTobis samarTliani wesrigis uzrunvelyofaa. sajaro 
reestris sistemaSi bolo wlebSi ganxorcielebuli reforma, 
swored uflebaTa aRricxvis sizustesa da sajaroobas emsaxureba.507 

saqarTvelos kanonmdebloba erTmaneTisagan mijnavs ipoTekarTa 
rigiTobasa da  moTxovnis rigiTobis sakiTxs.  

saqarTvelos saaRsrulebo warmoebaTa Sesaxeb kanonis 823-e 
muxli Tanaxmad, arsebobs pirveli, meore da mesame rigis moTxovnebi. 

saqarTvelos uzenaesi sasamarTlos didma palatam kidev 
erTxel gausva xazi im faqts, rom aRniSnuli kanonis 823-e muxli 
exeba pirveli, meore da mesame rigis moTxovnebs da ara _ 
ipoTekarTa rigiTobas.508 

 moTxovnaTa rigiTobis klasifikacia ukavSirdeba im faqts, 
romelia realizaciis safuZveli uzrunvelyofili Tu 
arauzrunvelyofili valdebuleba. 

Tu Sesruleba ar aris uzrunvelyofili qonebiT, aseT 
SemTxvevaSi, pirvel rigSi, dakmayofildeba moTxovnebi: 

                                                 
507

 EBRD-is rekomendaciiT ipoTekis saganze uflebaTa simravlis dros 
uzrunvelyofili unda iyos rigiTobis sajarooba. kanoniT unda ganisazRvros 
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 alimentis gadaxdevinebis Sesaxeb; 

 SromiTi urTierTobidan gamomdinare; 

 dasaxiCrebiT an janmrTelobis sxvagvari dazianebiT, agreTve 
marCenalis dakargviT gamowveuli zianis anazRaurebis Sesaxeb; 

 danaSauliT an administraciuli samarTaldarRveviT 
miyenebuli zianis anazRaurebis Sesaxeb; 

 saxelmwifo an/da adgilobriv biujetsa da arasabiujeto 
fondebSi Tanxebis gadaxdis Sesaxeb; 

 Cekisa da Tamasuqis safuZvelze warmoSobili moTxovnebi. 
pirveli rigis moTxovnaTa dakmayofilebis Semdeg darCenili 

TanxiT dakmayofildeba yvela sxva moTxovna. 
 Tu Sesruleba uzrunvelyofilia qonebiT, moTxovnaTa 
dakmayofilebis rigiToba Semdegi TanamimdevrobiT ganisazRvreba: 

 pirvel rigSi ipoTekiT datvirTuli da dagiravebuli qonebis 
realizaciidan miRebuli TanxiT dakmayofildeba sagadasaxado 
giravnobiT/ipoTekiT uzrunvelyofili, aRsasruleblad 
warmodgenili moTxovnebi, maTi arsebobis SemTxvevaSi, xolo 
Semdeg – ipoTekiTa da giravnobiT uzrunvelyofili sxva 
moTxovnebi maTi rigiTobis mixedviT; 

 meore rigSi e.w socialuri, sabiujeto da zianis miyenebidan 
warmoSobili moTxovnebi; 

 mesame rigSi darCenili TanxiT dakmayofildeba yvela sxva 
moTxovna. 

       ipoTekis rigiTobasTan dakavSirebiT mniSvnelovania ganxilul 
iqnes Semdegi sakiTxebi: 

 moTxovnaTa rigiToba; 

 ipoTekisa da sxva rigis ipoTekarTa rigiToba; 

 ipoTekisa da sxva sanivTo uflebaTa rigiToba; 

 ipoTekisa da sagadasaxdao giravnoba/ipoTekis rigiToba; 

 erTi rigis ipoTekarTa moTxovnis dakmayofilebis wesi. 
 

7.2 ipoTekis mimarTeba sxva saxis registrirebul uflebebTan 

 
uZrav qonebaze ipoTekis uflebis garda, registrirdeba mTeli 

rigi sanivTo da valdebulebiTi uflebebi. maTi warmoSobis 
safuZveli SesaZlebelia iyos rogorc kanonismieri, aseve 
saxelSekrulebo. sajaro reestris monacemTa bazaSi araerTi uZravi 
qoneba gvxvdeba, romelic datvirTulia uflebaTa farTo speqtriT. 
erT erTeul miwis nakveTze xSirad ramdenime uflebaa 
registrirebuli  (uzufruqti, ipoTeka, servitututi, aRnagoba da 
sxva). kanonmdebloba ar iTvaliswinebs erT UuZrav qonebaze 
uflebaTa raodenobriv SezRudvebs.  
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  sajaro reestris Sesaxeb kanonis me-13 muxli detalurad 
awesrigebs uflebaTa registraciisa da rigiTobis sakiTxs.509 
uflebis registraciis dros gasaTvaliswinebelia uflebis Sinaarsi, 
saregistracio moTxovnis wardgenis Ddro.  
 sanivTo samarTalSi moqmedi midevnebis principidan 
gamomdinare, registrirebuli uflebebi Tu rigiTobidan gamomdinare 
ar eqvemdebareba gauqmebas, Tan mihyveba uZrav qonebas, maTi kanoniT 
dadgenili wesiT saboloo Sewyvetamde. 
 ssk-is 237-e muxli adgens aRnagobis uflebis  rigiTobis 
specialur wess, romlis Tanaxmad, aRnagobis ufleba sajaro 
reestrSi Seitaneba miwis nakveTze aramesakuTreTa sanivTo uflebebs 
Soris mxolod pirveli rigis uflebad. es rigi ar SeiZleba 
Seicvalos. kanonmdebeli ar azustebs, meaRnagis kanoniT miniWebuli 
pirveli rigi gulisxmobs mxolod uflebis pirvelobas, Tu am 
SemTxvevaSi meaRnages warmoeSoba aRnagobis uflebasTan 
dakavSirebuli moTxovnis upiratesad dakmayofilebis ufleba. 
 saqarTvelos sk-is 237-e muxli winaaRmdegobaSi modis ssk-is 
3065-e muxlis me-5 nawiliT dadgenil wesTan, romlis Tanaxmad, 
realizaciis safuZvelze sakuTrebis gadasvlis Sedegad uqmdeba 
yvela is ipoTeka da sanivTo ufleba, romliTac datvirTuli iyo 
uZravi nivTi da romelic registrirebulia aRsrulebis 
ganmaxorcielebeli kreditoris ipoTekis Semdeg, adre 
registrirebuli uflebebi nivTze ucvleli rCeba. 
  magaliTad, Tu aRnagobis ufleba warmoiSva ipoTekis uflebis 
Semdeg ssk-is 3065-e muxlis Tanaxmad, meaRnagis kanonmdeblobiT 
gaTvaliswinebuli prioritetuli rigi uaryofilia normis amgvari 
danawesiT. ssk-is 237-e muxlis Tanaxmad ki, meaRnage upiratesad unda 
dakmayofildes yvela sxva kreditorTan SedarebiT. kanonmdebels 
kidev erTxel mouwevs dafiqreba sk-Si ori normis konkurenciis 
sakiTxze.  
 

7.3 ipoTekisa da sagadasaxado giravnoba/ipoTekis rigiTobis sakiTxi 

 
ipoTekis rigiTobis sirTule mdgomareobs ori sxvdasxva 

samarTlebrivi bunebisa da gansxvavebuli safuZvliT warmoSobili 
ipoTekis konkurenciis sakiTxTan dakavSirebiT, mxedvelobaSi maqvs  
ipoTekisa  da sagadasaxdo giravnoba/ipoTekis konkurenciis sakiTxi. 

sagadasaxdo giravnoba/ipoTeka  sagadasaxado davalianebis 
gadaxdevinebis uzrunvelyofis RonisZiebaa. kanonmdeblobiT igi 
dadgenilia, rogorc sajaro-samarTlebrivi Sinaarsis 
uzrunvelyofis erT-erTi saSualeba510, romelic emsaxureba 
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 sajaro reestris Sesaxeb kanonis me-13 muxli. 
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 sxva saxis sagadasaxado davalianebis uzrunvelyofis saSualebebTan 
dakavSirebiT ix. sagadasaxo kodeqsis 238-e muxlis 1 nawili. 
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saxelmwifos vadamosuli sagadasaxdo davalianebis gadaxdevinebis 
miznebs. 

sagadasaxdo kodeqsis 239-e muxlis 1-li punqtis Tanaxmad, 
sagadasaxado giravnoba/ipoTeka aris saxelmwifos ufleba, 
sagadasaxado davalianebis gadaxdevineba uzrunvelyos gadasaxadis 
gadamxdelis, sxva valdebuli piris qonebidan. 

sagadasaxdo giravnoba/ipoTekasa da kerZo-samarTlebrivi 
Sinaarsis ipoTekas Soris warmoSobis nawilSi arsebobs 
gansxvavebebi: Tu kerZo-samarTlebrivi ipoTekis warmoSobis 
safuZvelia mxareTa saxelSekrulebo SeTnxmeba, sagadasaxado 
giravnoba/ipoTekas safuZvlad udevs saxelmwifos mier gamocemuli 
administraciuli aqti, romlis registraciis ufleba warmoiSoba 
sagadasaxado davalianebis warmoSobasTan erTad. 

sagadasaxdo giravnoba/ipoTeka registraciis vadebis 
TvalsazrisiTac gansxvavdeba kerZosamarTlebrivi ipoTekisagan, Tu 
ipoTekis registraciisTvis dadgenilia oTxdRiani saregistracio 
vada, sagadasaxado giravnobis/ipoTekis uflebis gamoyenebis Sesaxeb 
Setyobineba egzavneba gadasaxadis gadamxdels/valdebul pirs da 
Sesabamis maregistrirebel organos, romelic valdebulia ara 
ugvianes Setyobinebis miRebis dRis momdevno samuSao dRisa 
registraciaSi gaataros sagadasaxado giravnobis/ipoTekis ufleba.  

sagadasaxdo kodeqsiT dadgenili es wesi ar aris 
SesabamisobaSi sajaro reestris Sesaxeb kanonTan, romlis 33-e 
muxlis `e” qvepunqtis Tanaxmad, nivTsa da aramaterialur qonebriv 
sikeTeze sagadasaxado giravnobis/ipoTekis warmoSobis da 
registrirebul sagadasaxado giravnobaSi/ipoTekaSi cvlilebis da 
maTi Sewyvetis registracia sami samuSao dRis vadaSi unda 
daregistrirdes. sajaro reestris Sesaxeb kanoniT da sagadasaxdo 
kodesiT ar  aris dadgenili erTgvarovani vadebi ipoTekasa da 
sagadasaxdo giravnoba/ipoTekis warmoSobasTan dakavSirebiT. 

sagadasado giravnoba/ipoTeka gansxvavdeba ipoTekisagan 
uflebis gavrcelebis kuTxiTac.  gansxvaveba mdgomaroebs  imaSi, rom 
saxelSekrulebo ipoTeka vrceldeba movalis im qonebaze, 
romelzedac mas ZiriTadi valdebulebis warmoSobis momentSi 
gaaCnia sakuTrebis ufleba an mesakuTrisgan aqvs miniWebuli qonebis 
uzrunvelyofis saxiT  gamoyenebis uflebamosileba. rac Seexeba 
sagadasaxado giravnoba/ipoTekas igi vrceldeba piris sakuTrebaSi 
arsebul an/da mis balansze ricxul qonebaze (garda lizingiT 
miRebulisa), sagadasaxado davalianebis warmoqmnis Semdeg SeZenili 
qonebis CaTvliT.  

sajaro uzrunvelyofis am saxis Tavisebureba imaSi 
mdgomareobs, rom, miuxedavad im faqtisa, aqvs Tu ara gadasaxadis 
gadamxdels registrirebuli qoneba sajaro reestrSi an 
momsaxurebis saagentoSi sakuTrebis uflebiT, misi warmoSoba mainc 
xdeba sajaro reestris (momsaxurebis saagentos) sajaro SezRudvebis 
erTian monacemTa bazaSi. 
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 rogorc ki moxdeba sagadasaxadao davalianebis mqone piris 
mier sakuTrebis uflebis registracia, Canaweri sagadasaxado 
giravnoba/ipoTekis Sesaxeb aisaxeba mis sakuTrebaSi arsebul uZrav 
qonebaze amonawerSi. saregistracio praqtikaSi sagadasaxado 
giravnoba/ipoTekis registracia win uswrebs qonebaze sakuTrebis 
uflebis registraciis faqts. 

kanonmdebloba, uzrunvelyofili valdebulebidan waroSobili 
pirveli rigis moTxovnis dakmayofilebis gansxvavbeul wess adgens. 
kerZod, im SemTxvevaSi, rodesac aRsrulebis procesSi kreditorebis 
saxiT erTdroulad monawileoben saxelmwifo da saqarTveloSi 
registrirebuli safinanso-sakredito dawesebulebebi,511 romelTa 
giravnobis/ipoTekis uflebac warmoiSva sagadasaxado 
giravnobis/ipoTekis registraciamde, amoRebuli TanxiT, pirvel 
rigSi, dakmayofildeba zemoaRniSnuli finansuri institutebis 
moTxovna sagadasaxado giravnobis/ipoTekis registraciamde 
warmoSobili valdebulebis nawilSi, xolo Semdeg – sagadasaxado 
giravnobiT/ipoTekiT uzrunvelyofili moTxovna. 

sajaro-samarTlebrivi miznebidan gamomdinare, ori 
damoukidebeli uzrunvelyofis saSualeba gaerTianebulia erT 
uzrunvelyofis saSualebis saxiT. gaerTianebis Sedegad dadgenilia 
erTiani xandazmulobis vada, kerZod, sagadasaxado kodeqsis 239-e 
muxlis me-8 nawiliT sagadasaxado giravnobis/ipoTekis 
xandazmulobis vadaa eqvsi weli, maSin, rodesac ssk-is safuZvelze 
warmoSobili giravnoba iTvaliswinebs samwliani xadazmulobis 
vadas, ipoTekaze ki vrceldeba eqvswliani xandazmulobis vada.  
  pirveli rigis moTxovnaTa dakmayofilebis wess adgens 
saaRsrulebo warmoebaTa Sesaxeb kanonis 823-e muxlis me-11 nawili, 
romlis Tanaxmad, Tu safinanso organizaciebis giravnobas/ipoTekas, 
romelic registrirebulia sagadasaxado giravnobis/ipoTekis 
registraciamde, uswrebs sxva piris giravnobis/ipoTekis registracia, 
maSin am piris moTxovnebi upiratesad uzrunvelyofilia moTxovnebis 
im nawilSi, romlis dakmayofilebis valdebulebac arsebobda 
realizebul nivTze sagadasaxado giravnobis/ipoTekis 
registraciamde. nivTis realizaciis Sedegad amonagebi Tanxis 
danarCeni nawiliT dakmayofildeba sagadasaxado giravnoba/ipoTekiT 
uzrunvelyofili moTxovna, xolo Semdeg dakmayofildebian 
darCenili kreditorebi moTxovnaTa rigiTobis mixedviT.  

kanoniT dadgenili erTi rigis miRma moTxovnaTa 
dakmayofilebis wesi saurvelia ganisazRvros maTi samarTliani da 
Tanamimdevruli dakmayofilebis wesiT. iseve, rogorc kanonis ena 
misaRebi da gasagebi unda iyos sakiTxiT dainteresebuli 
pirebisaTvis. 

                                                 
511

 komerciuli bankebi, mikrosafinanso organizaciebi, sadazRvevo organizaciebi an 
saerTaSoriso da ganviTarebuli qveynebis safinanso institutebi. 
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moTxovnaTa dakmayofilebis sakiTxTan dakavSirebiT 
specialuri subieqtebis dadgenis sakiTxi kidev ufro arTulebs 
rigiTobis problemas.512 saqarTveloSi, rogorc araerTxel aRiniSna, 
ipoTekis uflebis dadgenis sakiTxi eqvemdebareba imperatiul wess, 
romlis Tanaxmad, ufleba warmoiSoba sajaro reestrSi 
registraciis Semdeg. specialuri subieqtebisaTvis uflebis 
dadgenisa da dakmayofilebis maregulirebeli wesebis dadgena, 
romelic unda eqvemdebarebodes saerTo wesebs, mxolod arTulebs 
samarTlebriv urTierTobas. sasurevelia, saqarTveloSi moqmedi 
yvela safinanso organizacia Tu instituti daeqvemdebaros ipoTekis 
uflebis warmoSobis  kanoniT dadgenil erTian wess. 
 

7.4 ipoTekis sagnis realizaciis etapze uflebaTa rigiToba 

 

 
ipoTekis rigiTobis wess adgens ssk-is 290-e muxli, romlis 

Tanaxmad, erTi uZravi nivTi SeiZleba ramdenjerme daitvirTos 
ipoTekiT. kreditorTa rigiToba ganisazRvreba ipoTekis Sesaxeb 
gancxadebis registraciis TariRis mixedviT. germaniis samoqalaqo 
kodeqsisagan gansxvavebiT, saqarTvelos sk-i ar iTvaliswinebs 
mxareTa Soris SeTanxmebas rigiTobis Secvlaze.513 

saregistracio procesSi TiToeuli saregistracio ganacxadi 
inarCunebs damoukideblobas, rac vlindeba erT erTeul qonebaze 
mowesrigebul uflebaTa aRricxvaSi. TiToeul saregistracio 
ganacxads eniWeba unikaluri saregistracio kodi, iseve, rogorc 
sizustiT aRiricxeba, rogorc saregistracio ganacxadis Semosvlis, 
aseve registraciis dasrulebis momenti.  

                                                 
512 rogava r., sagadasaxado moTxovnis Sesrulebis uzrunvelyofis RonisZiebebi, 
studenturi samarTlebrivi Jurnali, 2011, 42-44. 
513 gss-is 879-e paragrafis 1-li punqtis Tanaxmad, erT dRes registrirebuli 
uflebebi Tanaswor samarTlebriv mdgomareobaSi arian, e.i gaaCniaT erTi da igive 
rigi. gsk-is 879-e paragrafis me-2 punqtis Tanaxmad, Canaweri maSinac ki warmoSobs 
uflebis rigs, roca sanivTo garigeba  daido mas Semdeg, rac ganxorcielda 
Canaweri saadgilmamulo wignSi. gsk-is 879-880-e paragrafebSi gaTvaliswinebulia 
uflebis mflobelTa SeTanxmeba rigiTobis Secvlaze _ Canaweramde da Canaweris 
Semdeg. rigiTobis SecvlisaTvis saWiroa: pirveli, mxareTa SeTanxmeba, romlis 
ZaliT erTi mxare meore mxares uTmobs rigs da meore, cvlilebis Setana 
saadgilmamulo wignSi. Tuki saqme exeba ipoTekis rigiTobis sakiTxs aseT 
SemTxvevaSi saWiroa mesakuTris Tanxmobac. aseTi Tanxmoba SeiZleba 
ganxorcieldes SeTanxmebis erT-erTi mxaris mimarT an saadgilmamulo wignSi.  
mesakuTris aseTi Tanxmoba iTvleba gamouxmobad. Tuki cvlileba laxavs mesame 
piris uflebebs, gsk-is 876-e paragrafis Tanaxmad, xdeba am uflebis gauqmeba, xolo 
is subieqti, romelmac moipova ufro maRali rangis ufleba, cvlilebamde 
inarCunebs arsebul rigs (gsk-is 880-e paragrafi). 
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ipoTekarTa rigiToba, ssk-isa da sajaro reestris Sesaxeb 
kanoniT dadgenili wesiT, gvawvdis informacias, Tu ramden 
kreditors gaaCnia interesi uZrav qonebaze. 

ipoTekis rigiTobis problema, dgeba, maSin, rodesac arsebobs 
ipoTekis uflebaTa simravle qonebaze da  xdeba iZulebiTi 
relizacia im qonebis, romlis Rirebulebidan Semosavali xSirad ar 
aris sakmakmarisi yvela rigis ipoTekaris dasakmayofileblad.  

ipoTekiT datvirTuli moTxovnis uzrunvelyofasTan 
dakavSirebiT `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos 
kanoniT reglamentirebulia gadaxdevinebuli Tanxebis ganawileba 
kreditorTa Soris. aRniSnuli kanonis 822-e muxlis me-2 punqtis 
Tanaxmad, yoveli momdevno rigis moTxovnebi dakmayofildeba wina 
rigis moTxovnaTa srulad dakmayofilebis Semdeg, xolo amave 
muxlis me-3 punqti iTvaliswinebs erTi rigis moTxovnaTa 
dakmayofilebas, kerZod, Tu gasanawilebeli Tanxa sakmarisi ar aris 
erTi rigis yvela moTxovnis srulad dasakmayofileblad, maSin es 
moTxovnebi dakmayofildeba TiToeuli kreditorisaTvis 
mikuTvnebuli Tanxis proporciulad.  

amonaweriT gansazRvruli rigis miuxedavad, prioriteti eniWeba 
im ipoTekars, romelsac yvelaze adre warmoeSva moTxovnis ufleba _ 
valdebulebis Sesrulebis Taobaze da Sesabamisad realizaciis 
ufleba. ipoTekarTa rigiT imavdroulad xdeba moTxovnaTa 
rigiTobis dadgena, Tumca, moTxovnis warmoSoba dakavSirebulia ara 
pirvelobaze, aramed movalis mxridan valebulebis Seusruleblobis 
an/da arajerovan Sesrulebaze, rac Tavis mxriv kreditoris 
moTxovnis uflebis warmoSobis safuZvelia. 

rigiTobis problema mTeli simwvaviT Tavs iCens ipoTekis 
sagnis realizaciis etapze. miuxedavad sakanonmdeblo 
reglamentaciisa, saqarTvelos uzenaesi sasamarTlos didma palatam 
kidev erTxel sicxade Seitana uflebaTa rigiTobis sakiTxSi da 
mkveTrad gaavlo zRvari sxvadasxva da erTi da imave rigis 
moTxovnaTa dakmayofilebis sakiTxTan dakavSirebiT.  

saqarTvelos uzenaesi sasamarTlos didi palatis 2009 wlis 28 
ivlisis gadawyvetilebiT,514 saqmis faqtobrivi gareomoebebidan 
irkveva, rom xelSekrulebis dadebis dros meore rigis  ipoTekarma 
icoda, rom aRniSnuli bina aseve datvirTuli iyo ipoTekiT. misi 
ganmartebiT, aseT viTarebaSi xelSekrulebaze daTanxmeba ganapiroba 
im mosazrebam, rom zemoaRniSnuli binis savaraudo Rirebuleba 
sakmarisi iqneboda yvela kreditoris gasastumreblad. auqcionze 
bina gaiyida 25837 larad.  realizaciidan miRebuli Tanxidan 
srulad dakmayofildnen pirveli rigis ipoTekarebi da narCeni Tanxa 
gadaeca meore rigis ipoTekars. sasamarTlo davas swored meore 
rigis ipoTekaris ukmayofileba daedo safuZvlad, romelmac 
realizaciis Sedegad nawilobriv miiRo anazRaureba.  

                                                 
514

 saqme #bs-1537-1494(k-08). 
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  saaRsrulebo warmoebaTa Sesaxeb kanoni adgens moTxovnis 
uzrunvelyofis sagnis  realizaciis Sedegad miRebuli Tanxis 
ganawilebis wess. kanonis  821-e muxlis Tanaxmad, pirvel rigSi 
ifareba aRsrulebasTan dakavSirebuli safasuri, xolo danarCeni 
Tanxa gaicema im kreditorTa moTxovnebis dasakmayofileblad, 
romelTa sasargeblodac ganxorcielda iZulebiTi aRsruleba. 515  
    aRsrulebis etapze yvela moTxovnis dakmayofilebis Semdeg 
darCenili Tanxa ubrundeba movales an mas daedeba yadaRa sxva 
kreditoris sasargeblod. amgvari samarTlebrivi Sedegi iSviaTad 
dgeba, vinaidan realizaciis uflebis mqone ipoTekaris moTxovna 
mTlianad `moicavs” auqcionidan Semosul Tanxebs.   

saaRsrulebo warmoebaTa Sesaxeb kanonis 824-e muxlis pirveli 
nawiliT, mravali kreditoris arsebobisas, Tu movalisaTvis 
gadaxdevinebuli Tanxa ar aris sakmarisi yvela moTxovnis 
dasakmayofileblad, aRmasrulebeli adgens kreditorTa Soris 
Tanxis ganawilebis gaangariSebas da Tanxas gascems mis 
Sesabamisad.516 Tu romelime kreditori Sedgenil gaangariSebasTan 
dakavSirebiT gamoTqvams pretenzias, sasamarTlo aRmasrulebeli 
gaangariSebas dasamtkiceblad warudgens sasamarTlos. uzenaesi 
sasamarTlos didi palatis mier ganxilul saqmeSi, meore rigis 

                                                 
515

 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2008 wlis 16 ianvris ganCineba, saqme #as-821-1138-07. ipoTekis sagani, 
miwis nakveTi Senoba-nagebobiT, mdebare g-s q. #..-Si, datvirTuli iyo ipoTekiT 
kreditoris sesxis uzrunvelsayofad. 2004 wlis 23 dekembris q. Tbilisis 
saaRsrulebo biuros mier Catarda iZulebiTi auqcioni,  ipoTekiT datvirTuli 
qonebis realizaciis mizniT, pirveli rigis ipoTekaris moTxovniT. uZravi qoneba 
auqcionze gaiyida 25000 larad. pirveli rigis ipoTekaris dakmayofilebis  Semdeg 
zemoaRniSnuli qoneba ipoTekiT daitvirTa orjer da, saqarTvelos samoqalaqo 
kodeqsis 290-e muxlis Tanaxmad, rigiToba daculi iyo. iqidan gamomdinare, rom 
ipoTekis sagani ukve realizebulia pirveli rigis ipoTekaris moTxovnis 
dasakmayofileblad, mosarCele aRniSnavs, rom realizaciidan amonagebi Tanxa unda 
ganawilebuliyo saqarTvelos samoqalaqo kodeqsis 308-e muxlis Tanaxmad, anu 
depozitze darCenili TanxiT jer unda dakmayofildes meore ipoTekari, xolo 
naSTi gadaeces uZravi qonebis mesakuTres. 
516 didi palata aseve aRniSnavs, rom `saaRsrulebo warmoebaTa Sesaxeb~ 
saqarTvelos kanonis 824-e muxlis pirveli punqtis Tanaxmad, mravali kreditoris 
arsebobisas, Tu movalisaTvis gadaxdevinebuli Tanxa ar aris sakmarisi yvela 
moTxovnis dasakmayofileblad, aRmasrulebeli adgens kreditorTa Soris Tanxis 
ganawilebis gaangariSebas da Tanxas gascems mis Sesabamisad. imave muxlis me-2 
punqti ki iTvaliswinebs, rom Tu romelime kreditori Sedgenil gaangariSebasTan 
dakavSirebiT gamoTqvams pretenzias, aRmasrulebeli gaangariSebas dasamtkiceblad 
sami dRis vadaSi warudgens sasamarTlos. aRniSnulTan dakavSirebiT didi palata 
miuTiTebs, rom saapelacio sasamarTlom ar imsjela, waradgina Tu ara kasatorma 
pretenzia sasamarTlo aRmasruleblis mier Sedgenil gaangariSebasTan 
dakavSirebiT, miT ufro, rom saqmeSi warmodgenilia mis mier 2007 wlis 8 ianvars 
Sedgenili xelwerili, romlis Tanaxmad, man miiRo #031249 qviTari, TanxiT _ 
1258,31 lari, razedac aRmasrulebelTan pretenzia ar gaaCnda (#01/06-01-2008 
saaRsrulebo warmoeba s.f. 81). 
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ipoTekars ar mieca SesaZlebloba sasamarTlos meSveobiT 
samarTliani ganawilebis miRebis.  

saapelacio sasamarTlom ar imsjela imaze, Tu romeli rigis 
ipoTekars warmoadgenda mosarCele, rasac arsebiTi mniSvneloba 
hqonda mocemuli saqmis sworad gadawyvetisaTvis, vinaidan 
`saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanoni 
gadaxdevinebuli Tanxebis erTi rigisa da sxvadasxva rigis 
kreditorTa Soris ganawilebis gansxvavebul wess iTvaliswinebs. 
zemoaRniSnulidan gamomdinare, didi palata miuTiTebs, rom 
saapelacio sasamarTlom mocemul sakiTxze, kerZod, uZravi qonebis 
realizaciidan miRebuli Tanxis kreditorTa Soris ganawilebaze 
msjelobisas ar gamoiyena saqarTvelos samoqalaqo kodeqsis 290-e 
muxli da `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanonis 
822-e muxlis  me-2 punqti, romlebic unda gamoeyenebina. amasTan, 
arasworad ganmarta `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos 
kanonis 823-e muxli, vinaidan xsenebuli norma iTvaliswinebs movalis 
qonebidan kreditorTa moTxovnebis dakmayofilebis rigiTobas 
uzrunvelyofis sxvadasxva da ara erTi saxis ipoTekis SemTxvevaSi, 
ris gamoc sasamarTlom arasworad miuTiTa xsenebul muxlze.517 

aRniSnuli problema xazs usvams saaRsrulebo procesSi 
sasamarTlos monawilobisa da misi mxrinad aRsrulebis etapze mis 
mier miRebuli gadawyvetilebis aRsrulebis kontrolis 
aucileblobas. praqtikaSi, aseve did problemebs qmnis aRsrulebis 
etapze, sasamarTlo gadawyvetilebisa da saaRsrulebo furclis 
Sesabamisobis sakiTxi. 

uflebrivad datvirTuli uZravi qoneba, likvidobis 
TvalsazrisiT, undoblobas iwvevs sabanko seqtoris mxridan. 
komerciuli bankebi upiratesobas aniWeben uflebrivad unaklo 
qonebas, romelic Tavisufalia mesame pirTa moTxovnebisagan. bankebi 
an uars amboben amgvari uzrunvelyofis obieqtis gamoyenebaze an 
gascemen sesxs minimaluro odenobiT da am gziTa Tavidan icileben 
rigiTobasTan dakavSirebul problemebs. 

programuli uzrunvelyofa, romelic zedmiwevniT sizustiT 
aRricxavs uflebebs, mainc ver uzrunvelyofs samoqalaqo brunvis 
monawileTa dacvas im seriozuli samarTlebrivi problemisagan, 
rogoricaa registrirebul uflebaTa rigiToba. vfiqrob, problema 
im bundovan pozitiur kanonmdeblobaSia, romelic  rigiTobis 
sakiTxs exeba da registrirebul uflebaTa konkurenciis sakiTxs 
awesrigebs. miuxedavad kanonmdeblobaSi Sesuli araerTi cvlilebisa, 
es sakiTxi kvlav sakamaTod rCeba.  
 

                                                 
517

 saqarTvelos uzenaesi sasamarTlos didi palatis 2009 wlis 28 ivlisi 
gadawyvetileba, saqme #bs-1537-1494(k-08). 
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7.5 ipoTekis sagnis realizaciis Semdgom uflebaTa midevnebis 
sakiTxi 

 
ipoTekis uflebis rigiTobis sakiTxi problemturia aseve 

realizaciis Semdgom etapze uflebaTa midevnebis TvalsazrisiT. 
marTalia, fraza, romlis Tanaxmadac auqcionis Sedegad SemZeni iZens 
uflebrivad unaklo nivTs, ar Seesabameba realobas. 

auqcionze gayiduli nivTis axali mesakuTre ikavebs Zveli 
mesakuTris adgils da xdeba sakuTrebis gadasvlis momentSi 
arsebuli nivTTan dakavSirebuli samarTlebrivi urTierTobis 
monawile. uZravi nivTis axal mesakuTreze gadasvlis momentidan 
Zveli mesakuTre kargavs yovelgvar uflebas am nivTze. 

 registraciisa da rigiTobis faqti uzrunvelyofs uZrav 
qonebaze registrirebul uflebaTa, valdebulebaTa da sajaro 
SezRudvebis gadasvlas axali mesakuTris xelSi.  

saqarTvelos kanonmdeblobiT, imisda mixedviT, romeli 
subieqtis mier xorcieldeba uzrunvelyofis sagnis gasxviseba, 
realizaciis Sedegead qonebaze uflebaTa midevnebis sakiTxi 
gansxavavebulad wesrigdeba.  

saqarTvelos sk-is, romelic awesrigebs specialistis mier 
ipoTekis sagnis realizaciis wess, mis mier sagnis realizaciis 
SemTxvevaSi, ssk-is 3065-e muxlis me-5 nawilis Tanaxmad, sakuTrebis 
gadasvlis Sedegad uqmdeba yvela is ipoTeka da sanivTo ufleba, 
romliTac datvirTuli iyo uZravi nivTi da romelic 
registrirebulia aRsrulebis ganmaxorcielebeli kreditoris 
ipoTekis Semdeg, adre registrirebuli uflebebi nivTze ucvleli 
rCeba. 

saqarTvelos sagadasaxado kodeqsis 239-e muxlis Tanaxmad, Tu 
uzrunvelyofis sagani datvirTulia da realizebulia sagadasaxado 
giravnoba/ ipoTekiT  sagadasaxado giravnobiT/ipoTekiT datvirTuli 
realizaciis Sedegad, uqmdeba sagadasaxado giravnobis/ipoTekis 
registraciis Semdeg warmoSobili yvela sanivTo ufleba, xolo 
sagadasaxado giravnobis/ipoTekis registraciamde registrirebuli 
sxva giravnobis/ipoTekis uflebebi ZalaSi rCeba.  

 Tu sagadasaxado giravnobiT/ipoTekiT datvirTuli qoneba 
gaiyideba an raime gziT gadaecema sxva mflobels sagadasaxado 
giravnobis/ipoTekis uflebis gauqmebis gareSe, sagadasaxado 
giravnobis/ipoTekis ufleba kvlav gavrceldeba am qonebaze misi 
axali mflobelis mimarT.  

 Tu sagadasaxado giravnobis/ipoTekis registraciamde piris 
qonebis mimarT registrirebulia safinanso institutebis 
giravnoba/ipoTekis ufleba da xdeba am qonebis realizacia, 
amoRebuli TanxiT, pirvel rigSi, dakmayofildeba zemoT aRniSnuli 
finansuri institutebis moTxovna sagadasaxado giravnoba/ipoTekis 
registraciamde warmoSobili valdebulebis nawilSi, xolo Semdeg 
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xdeba sagadasaxado davalianebis moTxovnis dakmayofileba. am 
qonebis axali mflobelis mimarT sagadasaxado giravnoba/ipoTeka ar 
gavrceldeba. Tu darCenili TanxiT srulad ar ifareba sagadasaxado 
davalianeba, Seusrulebeli sagadasaxado davalianeba ZalaSi rCeba 
im piris mimarT, romlis qonebac datvirTuli iyo sagadasaxado 
giravnoba/ipoTekiT. 

Tu qonebis realizacia xdeba iZulebiTi aRsrulebis wesiT, 
saqarTvelos saaRsrulebo warmoebaTa Sesaxeb kanonis 75-e muxlis 
Tanaxmad, uflebaTa midevnebis sakiTxi damokidebulia, imaze, moxda 
uzrunvelyofil Tu arauzrunvelyofil kreditorTa dakmayofileba. 

saaRsrulebo warmoebaTa Sesaxeb kanonis 75-e muxlis me-4 
nawilis Tanaxmad, Tu iZulebiT aRsrulebas axorcielebs 
arauzrunvelyofili kreditori, sakuTrebis gadasvlis miuxedavad, 
nivTze sajaro reestrSi registrirebuli uflebebi ucvleli rCeba.  

Tu iZulebiT aRsrulebas axorcielebs ipoTekari, sakuTrebis 
gadasvlis Sedegad uqmdeba yvela is ipoTeka da sanivTo ufleba 
(garda sagadasaxado giravnoba/ipoTekis uflebisa), romelic nivTze 
registrirebulia iZulebiTi aRsrulebis ganmaxorcielebeli 
kreditoris ipoTekis Semdeg.  

Tu iZulebiTi aRsrulebis ganmaxorcielebeli ipoTekari 
saqarTveloSi registrirebuli safinanso organizaciebi an 
institutebia sakuTrebis gadasvlis Sedegad uqmdeba nivTze aseTi 
kreditoris ipoTekis Semdeg registrirebuli sagadasaxado 
giravnobis/ipoTekis uflebac, Tu valdebuleba, romlis gamoc 
ganxorcielda iZulebiTi aRsruleba, warmoSobilia sagadasaxado 
giravnobis/ipoTekis uflebis registraciamde. nivTze adre 
registrirebuli uflebebi (maT Soris, sagadasaxado 
giravnoba/ipoTekis ufleba) yvela SemTxvevaSi ucvleli rCeba.  

uflebaTa midevnebis anlogiuri wesi vrceldeba ganmeorebiT 
auqcionamde realizaciisa da nivTis naturiT gadacemis 
SemTxvevebzec. 
 

 
 

VIII. ipoTekis sagnis realizacia 
 

8.1 ipoTekis sagnis realizaciis saxeebi 

aRsrulebis samarTali erT-erT sakvanZo da mniSvnelovani 
institutia uzrunvelyofis samarTlis. TiToeul qveyanas imdagvari 
saaRsrulebo samarTali aqvs, rogori samarTlebrivi  mniSvnelbiT 
da dacvis xarisxiT icavs is mesakuTres. germaniis federaluri 
sakonstitucio sasamarTlos gadawyvetilebebSi vkiTxulobT: `pirvel 
rigSi, saaRsrulebo sasamarTleobis movaleobaa, warmoebis 
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struqturis Camoyalibebisas mimarTon yvela ucilebel zomas, raTa 
SeZlebisdagvarad gamoiricxos konstituciis darRveva saaRsrulebo 
RinisZiebebisa da moqmedebis meSveobiT, rac SesaZloa, gulisxmobdes 
movalis mier SemoTavazebuli mtkicebulebebis zedmiwevniT 
ganxilvas, romlebSic miTiTebulia misi ZiriTadi uflebebis 
darRvevis safrTxe. saxelmwifo organoebis amocanaa, 
SeZlebisdagvarad Seamciron da SezRudon ZiriTad uflebaTa 
darRvevis safrTxe. am aspeqtiT, saaRsrulebo sasamarTloebSi 
warmoeba unda warimarTos aRniSnuli konstituciur-samarTlebrivi 
dacvis meqanizmis sruli gaTvaliswinebiT.“518 

saqarTvelos kanonmdeblobasa da aRsrulebis sistemaSi  
ganxorcielebuli reformis Sedegia is, rom moxda ipoTekis sagnis 
realizaciis formebis diversificireba. kanonmdebelma saSualeba 
misca saxelSekrulebo urTierTobis mxareebs airCion da miaRwion 
SeTanmebas, uZravi qonebis relizaciis maTTvis misaRebi formis 
Taobaze.519 saqarTvelos kanonmdebloba ipoTekis sagnis sasamarTlo 
da arasasamarTlo realizaciis formebs iTvaliswinebs. 
saxelSekrulebo urTierTobebis monawileebi upiratesobas 
arasasamarTlo realizaciis formebs aniWeben, rac metyvelebs 
araiZulebiTi formebis prioritetulobaze iZulebiT aRsrulebasTan 
SedarebiT.520 

Tu kreditori da mesakuTre ver Tanxmdebian specialistis mier 
auqcionis Catarebaze, an uZravi nivTis arasasamarTlo wesiT 
realizaciis sxva formaze, sasamarTlo kreditoris gancxadebis 
safuZvelze wyvets uZravi nivTis auqcionze iZulebiTi gayidvis 
sakiTxs, romlis aRsruleba xorcieldeba „saaRsrulebo warmoebaTa 
Sesaxeb“ saqarTvelos kanoniT dadgenili wesiT. winamdebare kanonis 
safuZvelze Catarebuli auqcioni atarebs iZulebiTi realizaciis 
saxes.521 

ipoTekis sagnis realizaciis formaTa simravlis miuxedavad, 
mizani erTia: qonebis realizaciis Sedegad fuladi Tanxis miReba, 
romelic mimarTuli iqneba kreditoris moTxovnis dasafarad. 
aRsruleba, rogorc arasasurveli movlena, samarTlebriv 
urTierTobebSi ar aris gankuTvnili movalis dasasjelad, an 
                                                 
518

 germaniis federaluri sakonstitucio sasamarTlos  gadawyvetilebebi, iurgen 
Svabe, hamburgis universitetis sajaro samarTlis profesori, samec. red.: 
kublaSvili k., niniZe T., lolaZe b., eremaZe., Targmani: CaCaniZe e., 2011, 45. 
519

 Rights in security, Gerrit Pienaar and Anrdrew J.M. Steven, in book Mixed legal systems in comparative 

perspective,  Property and obligations in Scotland and South Africa , Author statement   Reinhard 

Zimmermann , Deniel Visser, Kemmeth Reid ,1. publ,  Oxford Univ. Press , 2004 , 775. 
520

 ix. Alison Clarke and Paul Kohler, dasax. naSromi, 2005, 660. 
521

 saerTo samarTalSi aRsrulebis procesze ix. Lynn M. LoPucki, Elizabeth Warren,  

Secured credit, a systems approach , Boston , Little, Brown & Co., 1995, 21-37.  
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kreditoris usafuZvlo gamdidrebasTan. is warmoiSoba, an mxareTa 
SeTanxmebiT, an kanoniT dadgenili SemTxvevaSi, da misi mizania 
kreditoris moTxovnis dakmayofileba. 

aRsrulebis etapi mniSvnelovania im kuTxiT, rom 
uzrunvelyofis saSualebis gamoyenebis miznobrioba swored am 
etapze xorcieldeba. is mizani, rasac kreditori isaxavs 
uzrunvelyofis saSualebis gamoyenebis dros, realurad swored 
aRsrulebis etapze xorcieldeba.  

kreditoris mier realizaciis sasurveli formis arCeva 
gaTvalisiwnebul unda iqnes kanoniT an xelSekrulebiT. kreditoris 
mxridan relizaciis formis arCevis borotad gamoyenebis SemTxvevaSi 
unda daisvas kreditoris pasuxismgeblobis sakiTxi.  

uzrunvelyofis sagnis realizaciis maregulirebeli normebi 
sxvadasxva normatiuli aqtiTaa gaTvalsiwinebuli. iZulebiTi 
sajaro auqcionis Catareba ar aris uzrunvelyofis sagnis 
realizaciis erTaderTi forma. met-naklebad momgebiani realizaciis 
saSualebis SerCeva ganpirobebulia sabazro koniuqturiTa da 
mxareTa Soris SeTanxmebis SinaarsiT. saqarTveloSi kanonmdebloba 
kreditoris moTxovnis dakmayofilebis Semdeg formebs 
iTvaliswinebs:  

 SeTanxmebiT kreditoris sakuTrebaSi ipoTekis sagnis 
gadacemas; 

 specialistis mier Catarebuli auqcioni; 

 saaRsrulebo biuros mier Catarebuli auqcioni; 

 notariusis mier saaRsrulebo furclis safuZvelze; 

 sekvestri; 
kanonmdeblobiT, moTxovnis dakmayofilebis TiToeuli forma 

damoukidebelia, rac gamoricxavs kreditoris mier maTi 
erTdroulad gamoyenebis SesaZleblobas, Tumca kanonmdeblobiT 
gaTvaliswinebuli wesiT SesaZlebelia, moxdes moTxovnis 
dakmayofilebis erTi saxis meoriT Secvla.  

evropis ganviTarebisa da rekonstruqciis bankis rekomendaciiT, 
aRsrulebis procesis srulyofis erTiani rekomendaciis micema 
yvela qveynisaTvis SeuZlebelia. samarTlebrivi reJimi adaptirebul 
unda iqnes konkretuli qveynis sakanonmdeblo pirobebTan, mxareebs 
ki unda mieceT SesaZlebloba Tavad airCion problemis gadaWris 
gzebi. 

uzrunvelyofis samarTlis efeqturobis xarisxis Semowmeba 
damokidebulia imaze, Tu ramdenad  efeqturia aRsrulebis procesi 
ama Tu im qveyanaSi. aqedan gamomdinare, unda moxdes aRsrulebis 
efeqturi procedurebis SemuSaveba, romelic unda SemuSavdes 
Semdegi saxis standartebis dacviT: 

 EBRD-is rekomendacia, romelic ukavSirdeba aRsrulebis dros,  
evrokavSiris wevr-qveynebs sTavazobs, rom aRsrulebis procesi 
(romelic moicavs yvela iuridiul proceduras) TiToeul 
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saxelmwifoSi ar unda aRematebodes 12 Tves. wevrma 
saxelmwifoebma unda SeZlon Camoayalibon aRsrulebis 
aucilebeli da efeqturi procedurebi. 

 kanonmdeblobiT, aRsrulebis nebismier etapze rogorc 
kreditors, asve movalesa da mesakuTres unda hqondes  
SesaZlebloba, mimarTos sasamarTlos aRsrulebis procesSi 
darRveuli uflebis an Selaxuli kanonieri interesis dacvis 
moTxovniT. 

 aRsrulebis procesSi dacul unda iqnes yvela is kreditori, 
romelTac gaaCniaT prioritetuli rigi da kanonieri moTxovnis 
ufleba aRsrulebis saganze. 

aRsrulebis procesis regulireba unda ganxorciledes ZiriTadi 
xelSekrulebis mimarT moqmedi samarTlis mixedviT – lex fori.

522 
 aRsruleba SesaZlebelia davyoT sam ZiriTad etapad: es aris 
SeTanxmeba realizaciis wesze, uzrunvelyofis sagnis realizacia da 
Semosavlebis ganawileba. 523 

EBRDE-is rekomendaciiT, realizaciis mqone kreditori, misTvis 
realizaciis upiratesi uflebis miniWebisa da realizaciis 
saSualebis arCevis SemTxvevaSi `quid pro quo” _ principi 
avaldebulebs kreditors keTilsindisiserebasa da maqsimaluri 
Tanxis mopovebas. winaaRmdeg SemTxvevaSi mas daekisreba materialuri 
pasuxismgebloba sxva kreditorebis winaSe miyenebuli materialuri 
zianis anazRaurebis saxiT.   

`aRniSnuli moqmedebis iZulebiTi aRsrulebis warmoebis 
farglebSic, rodesac saxelmwifo kreditoris interesebidan 
gamomdinare, masStaburad zRudavs movalis konstiticiiT daculs 
sakuTrebis uflebas. amgvari SezRudva, Tumca, gamarTlebulia, 
ramdenadac igi emsaxureba kreditoris dasabuTebuli moTxovnebis 
dakmayofilebas, magram imavdroulad aucilebelia movalis 
interesebis dacvac, rac gulisxmobs movalis SesaZleblobas, 
moiTovos samarTlebrivi dacva iseT SemTxvevebSi da iseTi 
RonisZiebebis winaaRmdeg, romlebic mimarTulia misi sakuTrebis 
Seusabamod dabal fasad gayidvisaken.”524 

realizaciis etapze movale garkveulwilad CrdilqveS aris 
moqceuli. kanonmdeblobiT mas unda hqondes SesaZlebloba 

                                                 
522

 Basic Guidelines for a Eurohypothec, Outcome of the Eurohypothec workshop, November 2004 , April 

2005, Edited byAgnieszka Drewicz-TułodzieckaMortgage Credit Foundation, Warsaw, May 2005, 19-20; 

Nasarre-Aznar, Sergio,Eurohypothec & Eurotrust, two instruments for a true European mortgage marker after 

the EC White Paper 2007 on the integration of EU Mortgage Credit Markets- Bremen , Zentrum für Europ. 

Rechtspolitik, 2008, 16-17. 
523

 ix. Secured transactions reform and access to credit, Mortagag in Transition economies, ed. by Frederique 

Dahan  and John Simpson , Cheltenham ,Elgar, 2008, 181 
524

 germaniis federaluri sakonstitucio sasamarTlos  gadawyvetilebebi, iurgen 
Svabe, hamburgis universitetis sajaro samarTlis profesori, samec. red.: 
kublaSvili k., niniZe T., lolaZe b., eremaZe., Targmani: CaCaniZe e., 2011, 254. 
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arasamarTliani fasis miRebis SemTxvevaSi CaerTos aRsrulebis 
etapze da miiRos maqsimaluri fasi, an moiTxovos sasamarTlos 
meSveobiT kreditorisagan miyenebuli zianis anazRaureba.  

EBRD - is, rekomendaciiT imisaTvis,  rom aRsrulebis process 
mohyves realuri Sedegebi, is unda Gganxorcieldes gamartivebuli, 
swrafi da naklebi danaxarjebiT, Tavad realizaciidan miRebuli 
Semosavali ki unda uaxlovdebodes qonebis sabazro Rirebulebas.  
 

8.2 ipoTekis sagnis realizaciis warmoSobis safuZvelebi 

 
 

saqarTvelos samoqalaqo kodeqsi kreditoris mier qonebis 
relizaciis procesis dawyebas valdebulebis Seusruleblobas 
ukavSirebs. ssk-is 301-e muxlis Tanaxmad, Tu movale ar 
daakmayofilebs moTxovnas, romlis uzrunvelyofis saSualebac aris 
ipoTeka, ipoTekari uflebamosilia, moiTxovos uZravi nivTis 
realizacia, Tu ipoTekis xelSekrulebiT sxva ram ar aris 
gaTvaliswinebuli.525   

realizaciis TiToeuli saxis gamoyeneba xdeba mas Semdeg, rac 
movale nebayoflobiT ar Seasrulebs valdebulebas, an kreditorma 
dakarga interesi moTxovnis Sesrulebis mimarT. 

realizaciis sakiTxs ukavSirdeba moTxovnis warmoSobis 
momentis dadgena. rodidan warmoeSoba kreditors realizaciis 
moTxovnis ufleba _ saxelSekrulebo SeTanxmebiT dadgenili vadis 
gasvlisTanave, Tu realizaciis moTxovnis ufleba mTlianad 
kreditoris Sexedulebazea damokidebli.  

EBRD-is rekomendaciiT, qonebis realizaciis stadia iTvleba 
saboloo etapad, romelsac win unda uswrebdes gamafrTxilebeli 
nabijebi. kreditori unda darwmundes, rom man kanoniT miniWebuli 
yvela samarTlebrivi RonisZieba gamoiyena, vidre moxdeboda qonebis 
realizacia.526 

sakredito-sasesxo xelSekrulebis darRvevis SemTxvevaSi, 
uzrunvelyofis sagnis realizacia kreditoris (ipoTekaris) 
moTxovnis dakmayofilebis bolo da erTaderTi SesaZleblobaa. 
ipoTekis sagnis realizaciis etapi SeiZleba ganvixiloT, rogorc 
saxelSekrulebo urTierTobis dasasruli, rodesac mxareebs Soris 
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 ix. zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli da srulyofili 
gamocema, gamomc. `mecniereba”, Tb., 2003, 348-349; axvlediani z., zoiZe b., xecuriani 
j., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, sanivTo 
(qonebrivi samarTali), gamomc. `samarTali” Tb., 1999, 291-296; Tamar Sengelia, 
ipoTeka, rogorc moTxovnis uzrunvelyofis saSualeba, Jur. `saqarTvelos 
notariati”, #1,(5), 2002, 63-64. 
526 damatebiTi vadis dawesebis valdebulebisagan gaTavisuflebis safuZvlebs 
Soris winaaRmdegobis sakiTxze ix. sofio CaCava, dasaxelebuli naSromi, 83 da 
Semdgomni. 
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kanoniT  gaTvalisiwinebuli institutebis (gafrTxilebis, 
prolongaciis, novaciis) gamoyenebis  SesaZlebloba amoiwura da maT 
sxva araferi darCeniaT, Tu ara gamoiyenon kanoniT 
gaTvaliswinebuli SesaZlebloba _ uzrunvelyofis sagnis 
realizacia.527 

uzrunvelyofis sagnis realizaciis etapis dawyebis 
winapirobaa uzrunvelyofili valdebulebis namdviloba, romelic 
uzrunvelyofilia ipoTekiT. ipoTekari darwmunebuli unda iyos 
valdebulebis namdvilobaSi imisaTvis, rom man mis safuZvelze 
moiTxovos uzrunvelyofis sagnis realizacia.  

uzrunvelyofis sagnis aRsrulebisaTvis miqcevas win unda 
uswrebdes ara mxolod xelSekrulebis namdviloba, aramed 
valdebulebis Seusrulebloba.  

aRsrulebas win unda uswrebdes iseTi faqti, rogoricaa 
gadauxdeloba, aseve SesaZlebelia saxeze gvqondes sesxis an 
ipoTekis uflebasTan dakavSirebuli sxvagvari samarTaldarRvevebi, 
romelTa dadgoma unda iwvevdes valdebulebis Sesrulebis vadis 
Semcirebas an kreditoris mxridan valdebulebis dauyovnebliv 
Sesrulebas. 

sabanko kreditis realizaciis wesi unda iyos martivi da 
Tavisufali damatebiTi formalobebisagan. realizaciis safuZvlad 
arsebuli xelSekruleba registrirebul unda iqnes Sesabamis 
saxelmwifo maregistrirebel organoSi da mis mimarT gamoyenebul 
unda iqnes misi namdvilobisaTvis kanoniT dadgenili procedurebi. 

praqtikaSi saxelSekrulebo vadis gasvlasa da  realiaziis 
uflebis warmoSobas Soris drois monakveTi arc Tu umniSvnelo 
tvirTad awveba movales, rac, saboloo jamSi, qonebis sarealizacio 
fasSi aisaxeba. Tu gaviTvalswinebT im faqtsac, rom bankebis mier 
sakredito xelSekrulebis standartuli pirobaa: saxelSekrulebo 
vadis gasvlis miuxedavad, ar xdeba saporocento sargeblis 
daricxvis SeCereba. aqedan gamomdinare, dro kreditoris 
sasargeblod moqmedebs.  

kreditors yovelTvis aqvs argumenti, Tu ratom ar mimarTa man 
xelSekrulebis vadis gasvlisTanave sasamarTlos realizaciis 
moTxovniT: is varaudobda, rom movale SeZlebda valdebulebis 
Sesrulebas. kreditori moTxovnis warmoSobis momentSi ar Cqarobs 
dauyovnebliv mimarTos sasamarTlos vinaidan qonebis gaangariSebis 
wesi da uZrav qonebaze fasebis zrda imeds aZlevs, rom misi 
moTxovna daukmayofilebeli ar darCeba.   
   
 

                                                 
527 gonivrul vadaze ix. Сарбаш С.В., Исполнение Договорного Обезателъства, изд. Статут, М. 

2005, 340-341.aseve, ix. Tamar zarandia, dasax. naSromi, 64-71. 
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8.3 ipoTekis saganze kreditoris mier sakuTrebis uflebis mopovebis 
wesi 

  
ipoTekis sagnis kreditoris sakuTrebaSi gadacema  moTxovnis 

dakmayofilebis erT-erTi formaa, romelic SesaZlebelia 
ganvixiloT, rogorc araiZulebiTi Sinaarsis realizaciis saxe. 
mxareTa konsesusis safuZvelze dafuZnebuli aRsrulebis am formis 
upiratesoba mdgomaroebs im faqtSi, rom  SeTanxmebiT mxareebs 
eZlevaT SesaZlebloba,  Tavidan iqnes acilebuli iZulebiT 
aRsrulebasTan dakavSirebuli xangrZlivi da Zvirad Rirebuli 
procedurebi.528 

2007 wlamde saqarTvelos samoqalaqo kodeqsi, msgavsad 
germaniis samoqalaqo kodeqsisa,529  aRiarebda lex comisaria-s 
princips,530 romlis Tanaxmad ssk-is 302-e muxlis me-2 nawiliT 
baTilad cxaddeboda iseTi SeTanxmeba, romelic iTvaliwinebda 
ipoTekis obieqtis kreditoris sakuTrebaSi pirdapir gadasvlas, Tu 
kreditoris mTxovna ar dakmayofildeboda an droulad ver 
dakmayofildeboda.  

samoqalao kodeqsSi 2007 wlis 29 ivnisis sakanonmdeblo 
cvlilebebiT uaryofil iqna akrZalva da SesaZlebeli gaxda ssk-is 
300-e  muxlis 1-li nawilis Tanaxmad, ipoTekiT datvirTuli uZravi 
nivTi, samoqalaqo kodeqsiT gaTvaliswinebul safuZvelze, gadavides 
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  mxareTa SeTanxmebiT kreditoris sakuTrebis uflebis mopovebis wess icnobs 
ruseTis, sloveniisa da estoneTis kanonmdebloba. 
529

 germaniis samoqalaqo kodeqsis 1149-e da 1229-e paragrafebi dRemde baTilad 
acxadebs garigebas, romliTac winasawr yovelgvari valdebulebis darRvevis 
gareSe gadadis sakuTrebis ufleba kreditorze. germaniis kanonmdebloba, romelic 
kreditoris sagiravno uflebis Sewyvetis process aregulirebs, ganixilavs 
iZulebiTi aRsrulebis or SesaZlo SemTxvevas: erTi, miwis nakveTis iZulebiT 
realizaciasa da miRebuli RirebulebiT kreditoris moTxovnis dakmayofilebas 
meore, miwis nakveTis kreditorisaTvis miyidvisa da sakuTrebis uflebis gadacemis 
gziT. iZulebiT realizaciis pirveli  saxe gavrcelebulia im SemTxvevebSi, 
rodesac arsebobs kreditorTa simravle. xolo meore forma miRebulia im 
SemTxvevaSi, rodesac arsebobs erTi kreditori. am SemTxvevaSi ideba ara 
Cveulebirivi uZravi qonebis nasyidobis xelSekruleba, aramed sasamarTlos 
dadebiTi gadawyvetilebis Semdeg mxareebi deben sanivTo garigebas movalidan 
kreditoris sakuTrebaSi uzrunvelyofis sagnis gadacemis Taobaze.  
530 “lex commissaria”-gulisxmobs kreditoris SesaZleblobas, moipovos sakuTrebis 
ufleba movalis qonebaze, misi moTxovnis dakmayofilebis mizniT, movalis 
gadaxdisuunarobis SemTxvevaSi.  gardamavali ekonomikis umravles qveynebSi es 
wesi oficialurad akrZalulia, vinaidan aSkaraa, rom am wesis SemoRebas 
SesaZlebelia kreditoris usafuZvlo gamdidreba mohyves.  kreditoris sakuTrebis 
uflebis mopovebis wess uzrunvelyofis sagnze krZalavs Semdegi qveynebis 
kanonmdebloba: bulgareTi, ungreTi, yazaxeTi, latvia, litva, poloneTi, ruseTi, 
rumineTi, serbia, slovakeTi, xorvatia, CexeTi. EBRD-is CamonaTvalSi Sedioda 
saqarTveloc. Tumca 2007 wlidan saqarTvelos sk-Si Sesuli cvlilebebis 
safuZvelze, es wesi SemoRebulia samoqalaqo kodeqsSi. 
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kreditoris (ipoTekaris) sakuTrebaSi, Tu es pirdapir aris 
gaTvaliswinebuli ipoTekis xelSekrulebiT.  

aqve Cndeba kiTxva, SesaZlebelia Tu ara ssk-is 300-e muxlis 
pirveli nawili miiCneul iqnes `uzrunvelyofiTi sakuTrebis” 
institutis erTgvar normatiul safuZvlad. am mosazrebis 
sawinaaRmdegod mravali argumenti SeiZleba arsebobdes. erTi da 
imave piris ipTekarad da mesakuTred registracia aRiqmeba, rogorc 
`konsolidaciis” faqti da moTxovnis iuridiuli Zalis arsebobis 
Semowmeba daamZimebs samoqalaqo brunvas.  

ssk-is 300-e muxlis pirveli nawilis amgvari Sinaarsi, ufro 
metad qarTul kerZo samarTlaSi uzrunvelyofis saganze 
kreditoris sakuTrebis uflebis mopovebis SesaZleblobis daSvebad 
unda miviCnioT, vidre `uzrunvelyofiTi sakuTrebis” samarTlebriv 
safuZvlad. `uzrunvelyofiTi sakuTrebis institutis arsi” 
sakuTrebis winaswar, upirobo mopovebas ukavSirdeba, maSin, rodesas 
ssk-is 300-e muxlze SeTanxmeba garkveul samomavlo pirobasTan aris 
dakavSirebuli, kerZod, valdebulebis `gaWianurebasTan”.531 

sakanonmdeblo cvlilebebis ZalaSi SesvlisTanave sk-is 300-e 
muxli  komerciuli bankebis sakredito xelSekrulebis standartul 
pirobad gadaiqca, rac  maT aZlevs  SesaZleblobas mcire saproceso 
danaxarjebiT moaxdinon sakredito uzrunvelyofis saSualebis 
sakuTrebis uflebiT registracia. am Sinaarisis SeTanxmebis 
standartuli pirobis saxiT SeTavazeba komerciuli bankebis mxridan 
emsagavseba kontrahirebis iZulebas, romelic kanonmdeblobiT 
baTilad cxaddeba. ipoTekis uflebis warmoSobis etapze, 
realizaciis wesze SeTanxmeba unda atarebdes nebayoflobiT da ara 
savaldebulo SeTanxmebis xasiaTs. 

aRniSnuli normis Semdegi saxis interpretaciebi gvxvdeba 
sakredito xelSekrulebaSi: `Tu movale ar gadaixdis vals 
moTxovnis dadgomidan ori Tvis vadaSi (pirobiTad) kreditors 
ufleba eZleva mimarTos sajaro reestrs da moiTxovos 
xelSekrulebis safuZvelze ipoTekis sagnis sakuTrebis uflebiT 
registracia. banksa da movales Soris es SeTanxmeba CaiTvalos 
sajaro reestrisadmi erTobliv mimarTvad _ gancxadebad.” 

samoqalaqo kodeqsis normebi ipoTekis nawilSi kreditoris 
dacvis samarTalia. Tu amas daemateba kreditoris mier 
valdebulebis Seusruleblobis faqtis calmxrivad dadastureba, 
movalis samarTlebrivi dacvis garantiebi Semcirdeba. rodesac 
sakuTrebis uflebis warmoSobas safuZvlad edeba valdebulebis 
Seusrulebloba, is dadasturebul unda iqnes an Tavad movalis 
(aRiarebiT), an kompetenturi saxelmwifo organos (sasamarTlos) 
mier.  

                                                 
531

 sityva “gaWianureba” ar aris iuriudiuli Sinaaris matarebeli termini. 
sasurvelia kanonmdebelma “gaWianurebis” nacvlad  gamoiyenos termini `darRveva”.  
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kreditorTa gaRizianeba da erTgvari dabneuloba gamoiwvia 
ssk-is 300-e muxlis me-2 nawilma, romlis Tanaxmad, Tu movale 
gaaWianurebs ipoTekiT uzrunvelyofili moTxovnis dakmayofilebas, 
ipoTekiT datvirTuli uZravi nivTi SeiZleba gadavides kreditoris 
(ipoTekaris) sakuTrebaSi, Tu kreditori da movale amis Taobaze 
erToblivi gancxadebiT mimarTaven sajaro reestrs. 532

 Zneli 
warmosadgeni ar unda iyos, is winaaRmdegoba, romelic axlavs 
erToblivi mimarTvis process. movale, romelic kargavs erTaderT 
uZrav qonebas,  yovelTvis Seecdeba ar dahyves kreditoris nebas. 

erToblivi mimarTvis valdebulebam TiTqosda azri daukarga 
sakuTrebis uflebis Taobaze winaswar SeTanxmebas, mxareebs mainc 
mouwevT konsesusis miRweva sakuTrebis uflebis registraciamde. 
mxolod saxelSekrulebo SeTanxmeba ver uzrunvelyofs kreditoris 
upirobo sakuTrebis uflebis warmoSobas.  
 erTi muxlis SigniT arsebuli Sinaarsobrivi winaaRmdegoba 
sabolood moixsna saqarTvelos uzenaesi sasamarTlos didi palatis 
gadawyvetilebiT. ssk-is me-300 muxlis meore nawilis safuZvelze, 
saxelSekrulebo piroba, romelic kreditors aniWebs calmxrivad 
mimarTvis uflebas saregistracio organosadmi sakuTrebis uflebis 
registraciis moTxovniT miCneul iqna ssk-is 54-e muxliT, rogorc 
kanonsawinaaRmdego garigeba, romelic baTilad unda CaiTvalos. 
 sk-is me-300 muxli aregulirebs iseT mdgomareobas, rodesac 
movale valdebulebas ver asrulebs da aRniSnulis gamo 
kreditorTan erTad erToblivi gancxadebiT mimarTavs sajaro 
reestrs kreditoris sakuTrebaSi moTxovnis uzrunvelyofis 
saSualebad gamoyenebuli sagnis gadacemis Taobaze.  
 saqarTvelos uzenaesi samarTlos didma palatam ganmarta sk-is 
me-300 muxlis meore nawili:`kanoni ar krZalavs samoqalaqo kodeqsis 
me-300 muxlis meore nawiliT gaTvaliswinebuli moqmedebis 
samomavlod ganxorcielebaze winaswar SeTanxmebas, magram, amasTan, 
es SeTanxmeba (rom movale Tanaxmaa, valdebulebis darRvevis 
SemTxvevaSi erToblivi gancxadebiT mimarTos sajaro reestrs) 
mxolod samomavlo moqmedebis ganxorcielebaze _ erToblivi 
gancxadebis Sedgenaze Tanxmobas unda exebodes. amgvari gancxadebis 
winaswar Sedgenis SesaZleblobas kanoni ar iTvaliswinebs.” 533 

                                                 
532

 analogiuri wesi gaTvaliwinebulia sajaro reestris Sesaxeb instruqciiT 
romlis me-18 muxliT  saqarTvelos  samoqalaqo  kodeqsis  me–300  muxlis  
Sesabamisad, ipoTekiT  datvirTuli uZravi nivTis kreditoris (ipoTekaris) 
sakuTrebaSi gadasvlisas, kreditoris sakuTrebis uflebis registracia warmoebs 
kreditorisa da movalis erToblivi gancxadebis safuZvelze, romelSic unda 
aRiniSnos valdebulebis Seusruleblobis faqtis dadgomis safuZvelze, ipoTekiT 
datvirTuli uZravi nivTis kreditoris sakuTrebaSi gadasvlis Sesaxeb. 
533 ix. saqarTvelos uzenaesi sasamarTlos, samoqalaqo saqmeTa palata, saqme #as-
1283-1538-09, 25 maisi, 2010 weli.  
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 kanonmdebelma, kreditoris sakuTrebis uflebis mopovebas 
uzrunvelyofis saganze safuZvlad abstraqtuli da ganusazRvreli 
Sinaarisis piroba daudo.  

ssk-is me-300 muxlis safuZvelze, qonebis sakuTrebis uflebis 
kreditoris sakuTrebaSi gadacemis SemTxvevaSi, mniSvnelovania 
dazustdes ra CaiTvleba valdebulebis `gaWianurebis” 
damadasturebel utyuar mtkicebulebad, iseve, rogorc unda 
dazustdes `gaWianurebad” ra Sinaarsis darRveva igulisxmeba 
mxareTa SeTanxmebiT. winaaRmdeg SemTxvevaSi saxvadasxva Sinaarsis 
saregistraciod warmodgenili dokumentaciis Seswavla da TiToeul 
konkretul SemTxvevaSi ra faqti daedo safuZvlad momarTavas, amis 
gamokvleva, gaarTulebs saregistracio process.  

kanonmdebelma am SemTxvevaSi unda gaiTvaliswinos is faqti, 
rom sakredito valdebulebis darRveva SeiZleba nawilobriv 
SesrulebaSic gamoixatos, Sesabamisad, kanonmdebels kidev erTxel 
mouwevs dafiqrdes ssk-is me-300 muxli yvela tipis Seusruleblobaze 
vrceldeba Tu is mxolod SesaZlebelia gamoyenebul iqnes 
valdebulebis absoluturad Seusruleblobis SemTxvevebSi.  
 
 

8.4 ipoTekis sagnis realizacia notariusis mier gacemuli 
saaRsrulebo furclis safuZvelze 

 

 
saqarTvelos samoqalaqo kodeqsSi sakanonmdeblo cvlilebebis 

safuZvelze SemoRebul iqna ipoTekis sagnis sasamarTlos gareSe 
realizaciis kidev erTi forma – realizacia notariusis mier 
gacemuli saaRsrulebo furclis safuZvelze. aRniSnuli 
sakanonmdeblo siaxle iTvaliswinebs sasamarTlos funqciis 
delegirebas notariusisaTvis, romelic zepiri mosmeni gareSe, 
mxareTa saxelSekrulebo SeTanxmebis safuZvelze gascems 
saaRsrulebo furcels. 

saqarTvelos sk-Si 2010 wlis 1 aprilidan ZalaSi Sevida 302-e 
muxlis me-31 nawili, romlis Tanaxmad, kreditorisa da mesakuTris 
werilobiTi formiT dadebul garigebaSi mxareebs SeuZliaT 
gaiTvaliswinon, rom ipoTekiT datvirTuli uZravi nivTis 
kreditorisTvis gadacema da realizacia SeiZleba ganxorcieldes 
notariusis mier gacemuli saaRsrulebo furclis safuZvelze. aseT 
SemTxvevaSi mxareTa Soris dadebuli garigeba savaldebulo wesiT 
dadasturebul unda iqnes sanotaro formiT. 

SeTanxmeba ipoTekis sagnis realizaciis Sesaxeb mxolod 
dokumentebis gaformebiT Semoifargleba, romelic aucileblad unda 
iqnes damowmebuli notarialuri formiT, aRniSnuli formiT 
SeTanxmeba mxareebs SesaZleblobas aZlevs sasamarTlosaTvis 
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mimarTvisa da moTxovnis dadasturebis damatebiTi formalobebis 
dawesebis gareSe moaxdinon qonebis realizacia.  

notariatis Sesaxeb kanonis 38-e muxlis me-5 nawilis Tanaxmad, 
notariusi gascems saaRsrulebo furcels dagiravebuli/ipoTekiT 
datvirTuli qonebis realizaciis moTxovnis safuZvelze mxolod im 
SemTxvevaSi, Tu amaze arsebobs mxareTa SeTanxmeba da notariusis 
mier sanotaro aqtSi werilobiT ganmartebulia saaRsrulebo 
furclis gacemis samarTlebrivi Sedegebi.534 

notariusis mier saaRsrulebo furclis gacemis etapze 
sanotaro moqmedebis ganxorcielebas arTulebs is faqtic, rom 
notariusi saaRsrulebo furcels gascems valdebulebis 
Seusruleblobis damadasturebeli dokumentebis gamoTxovis gareSe. 

notariatis Sesaxeb kanonis me-40 muxlis 1-li punqtis Tanaxmad, 
notariusi saaRsrulebo furcels gascems kreditoris (misi 
uflebamonacvlis) werilobiTi gancxadebis safuZvelze.  

notariusisaTvis kreditoris calmxrivi mimarTva SesaZlebelia 
ganvixiloT, rogorc aRiareba, rom Seusrulebeli moTxovna, romlis 
aRsasrulebladac unda gaices saaRsrulebo furceli, ar aris 
damokidebuli mis mier raime sapasuxo (sanacvlo) valdebulebis 
Sesrulebaze, an rom man aseTi valdebuleba misi mxridan ukve 
Sesrulda. kanonmdebelma, ssk-is me-300 muxliT dadgenili wesi – 
sajaro reestrSi sakuTrebis uflebis moTxovniT, kreditorisa da 
movalis erToblivi mimarTvis forma ar gaiTvaliswina am 
SemTxvevaSi.  
 saqarTvelos kanonmdeblobiT gaTvalisiwinebul wess iziarebs 
ukrainis kanonmdebloba. kerZod ukrainaSi dasaSvebia, 
kanonmdeblobiT dadgenil SemTxvevbSi arasasamarTlo gziT qonebis 
realizacia, sanotaro organos mier gacemuli saaRsrulebo 
warweris safuZvelze.  
 Tumca TiTqmis yvela qveynis kanonmdebloba, romelic uSvebs 
arasasamarTlo formiT qonebis realizaciis wess, iTvaliswinebs 
erT-erTi mxaris sarCelis safuZvelze, realizaciis saxelSekrulebo 
SeTanxmebis kanonierebis gadaxdevasa da SeTanxmebis ukanonobis 
SemTxvevaSi misi gauqmebis wess.  

notariatis Sesaxeb kanonis me-40 muxlis me-5 puqntis 
safuZvelze, ki notariusis mier gacemuli saaRsrulebo furclis 
safuZvelze aRsruleba xorcieldeba „saaRsrulebo warmoebaTa 
Sesaxeb“ saqarTvelos kanoniT dadgenili wesiT. amasTanave, 

                                                 
534

 saaRsrulebo warmoebaTa Sesaxeb  kanonis 21-e muxlis me-31 punqtis safuZvelze 
notariusis mier gacemul saaRsrulebo furcelSi, kanonmdeblobiT dadgenili 
rekvizitebis garda, unda aRiniSnos: saaRsrulebo furclis gamcemi notariusis 
saxeli, gvari da sanotaro biuros misamarTi; valdebulebis warmoSobis 
safuZveli; valdebulebis Sesrulebis dro; aRsasrulebeli valdebulebis saxe da 
moculoba; sanotaro moqmedebaTa reestrSi saaRsrulebo furclis registraciis 
nomeri.  
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saaRsrulebo furclis an/da im sanotaro dokumentis gasaCivreba, 
romlis aRsasrulebladac gaica saaRsrulebo furceli, ar aCerebs 
aRsrulebas. 
 arasasamarTlo formis aRiarebis paralelurad dsT-s qveynebis 
kanonmdeblobiT dadgenilia is samarTlebrivi safuZvlebi, romlis 
ganmavlobaSic dauSvebelia qonebis arasasamrTlo gziT realiziis 
wesi. magaliTad, rodesac, ipoTekis sagani aris sawarmo an 
SeuZlebelia movalis adgilsamyofelis dadgena da a. S.  

kreditori, romelic mimarTavs aRsrulebas, amgvari dokumentis 
safuZvelze, mtkicebulebis xasiaTs unda atarebdes. xolo am 
urTierTobebSi movales unda gaaCndes sasamarTlosaTvis mimarTvis 
ufleba, romelsac unda mieces ufleba moiTxovs saqmis arsebiTad 
ganxilva. moTxovnebi, romelic warmoeSoba kreditis amRebs, mkacrad 
unda iyos Camoyalibebuli. movales ar SeiZleba hqondes xelovnurad 
Seqmnili moTxovnebi, romelic gamoiwvevs aRsrulebis procesis 
Seferxebas. 

saaRsrulebo furclis mopoveba sasamarTlos ganxilvis gareSe 
arc germanuli kanonmdeblobsTvis aris ucxo instituti. aseTi 
dokumenti SesaZlebelia gacemul iqnes sanotaro formiT 
damowmebuli xelSekrulebis safuZvelze dauyovnebliv 
aRsasruleblad, iZulebiTi aRsrulebis gziT. realizaciis es forma 
momgebiania, vinaidan gakotrebis SemTxvevaSi iZleva  qonebis swrafad 
realizaciis SesaZleblobas, mxareTa mier SeTanxmebul sabazro 
fasSi. notariusis mier damowmebuli xelSekrulebis safuZvelze 
gacemuli saaRsrulebo furceli, romelsac notariusi gascems 
yovelgvari damatebiTi ganxilvis gareSe, SesaZlebelia safuZvelad 
daedos iZulebiT aRsrulebas. aseT SemTxvevebSi notarialurad 
damowmebuli dokumenti, mxareebs Tavidan aacilebs xangrZliv da  
finansur danaxarjebTan dakavSirebul process.535 

germaniis samoqalaqo saproceso kodeqsis 794-e pirveli nawili 
da me-800 paragrafi iTvaliswinebs, ipoTekis sagnis iZulebiTi 
aRsrulebis Tavidan acilebis mizniT, mesakuTris uflebas, 
calmxrivi TanxmobiT, romelic notarialurad unda iqnes 
damowmebuli, ganxorcieldes kreditorisaTvis uzrunvelyofis 
saganze sakuTrebis uflebis gadacema. mesakuTris nebayoflobiTi 
formiT ganxorcielebulma Tanxmobam farTo gavrceleba pova 
praqtikaSi, romelmac saSualeba misca kreditors Tavidan aicilos 
xangrZlivi sasamarTlo procesebi.  
 daskvnis saxiT SeiZleba iTqvas, rom ipoTekis sagnis 
arasasamarTlo wesiT realizaciis formebs  aqvs erTi saerTo 
problema, romelic exeba movalis mier valdebulebis 
Seusruleblobis an nawilobriv Sesrulebis faqtis mtkicebis 
tvirTs, vinaidan kreditoris mxridan aRniSnuli faqtis calmxrivad 

                                                 
535 Christian R. Wolf, Real-estate property law Germany, Key aspects of German business law, a practical 

manual, Michael Wendler (ed.) 4. ed., Berlin, Heidelberg, Springer  2008, 284. 
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aRiareba an dadastureba ar unda iqnes miCneuli sakmaris 
mtkicebulebad. 

 

8.5 specialistis mier ipoTekis sagnis realizacia 

 
  auqcioni, rogorc sajaro vaWrobis gziT qonebis gasxvisebis 
forma, ori gansxvavebuli samarTlebrivi SinaarsiT gxvdeba qarTul 
kanonmdeblobasa da praqtikaSi. pirveli, romelic regulirebis wess 
gansazRvravs saqarTvelos samoqalaqo kodeqsis 301-309-e muxlebiT da 
meore, romlis Catareba regulirdeba saqarTvelos kanoniT 
saaRsrulebo warmoebaTa Sesaxeb.536  

saqarTvelos samoqalaqo kodeqsSi 2010 wlis 1 agvistodan 
ZalaSi Sesuli cvlilebebis safuZvelze, specialistis mier 
Catarebuli auqcioni ar iTvleba iZulebiT auqcionis formad. 
sakanonmdeblo cvlilebebis safuZvelze, sk-is 302-e muxlis 1-li 
nawilis Tanaxmad, specialistis mier uzrunvelyofis sagnis 
realizaciisaTvis aRar moiTxoveba saaRsrulebo furceli, 
Sesabamisad, specialistis mier Catarebuli auqcioni ganixileba, 
rogorc arasasamarTlo realizaciis forma, vinaidan nacvlad 
saaRsrulebo furclisa, ssk-is 306-e muxlis Tanaxmad, specialistis 
mier auqcionis Catarebas SesaZlebelia safuZvlad daedos mxolod 
xelSekruleba.537 sakanonmdeblo cvlilebis safuZvelze Tvisebrivad 
gansxvavebuli Sinaarsi SeiZina ssk-iT gaTvaliswinebulma 
specialistis mier realizaciis formam, rac aucilebels xdis 
kanonmdeblobaSi mkveTri zRvari dawesdes iZulebiT da SeTanxmebis 
safuZvelze Catarebul auqcionis saxeebTan dakavSirebiT.  

ssk-is 302-e muxlis me-5 nawiliT specialisti SeiZleba iyos 
nebismieri qmedunariani piri, maT Soris kreditori, movale an 
mesakuTre. Tumca, sasurvelia, specilisti iyos mxareTa gavlenisagan 
Tavisufali piri, romelic specialuri codnisa da obiqturobis 
safuZvelze uzrunvelyofs qonebis gasxvisebis process.  
 auqcionis formiT realizacia yovelTvis gulisxmobs qonebis 
sajaroobis gziT gasxvisebas. sk-is 302-e muxlis me-6 nawilis 
Tanaxmad, specialisti valdebulia auqcionis Sesaxeb Seatyobinos 
sajaro reestrSi Seyvanil uflebamosil pirebs.  

specialistis mier Catarebuli auqcionis sajaroobis 
uzrunveyofa gamoixateba im faqtSi, rom garda dainteresebuli 
pirebisa, auqcionSi monawileobis miRebis ufleba gaaCnia rogorc 

                                                 
536

 The Law Society's conveyancing handbook, general ed. Frances Silverman., 16. ed., London, Law Soc., 

2009,  340-346.  
537 ssk-is 306-e muxli xelSekrulebis safuZvelze auqcionis Catarebis Sesaxeb  
gancxadeba specialistTan Seaqvs kreditors (kreditorebs). gancxadebaSi unda 
aRiniSnos ipoTekiT datvirTuli uZravi nivTi, mesakuTre, movale, moTxovna da 
xelSekruleba.  
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kreditors, aseve pirad movalesa da uzrunvelyofis sagnis 
mesakuTres.  

sk-is 3064-e muxlis me-2 nawili usamarTlod adgens 
specialistis mier uZravi nivTis sarealizacio fasis gansazRvris 
wess, kerZod  uZravi nivTis sawyisi fasi ganisazRvreba procesis 
xarjebisa  da kreditoris moTxovnis jamuri odenobiT. am 
SemTxvevaSi kanonmdebeli mxedevelobaSi ar iRebs mesakuTris 
interesebs. kanonmdeblobiT mesakuTres unda mieces SesaZlebloba 
moiTxovos ipoTekis sagnis realizaciis fasi, ganisazRvros 
damoukidebeli eqspertis (auditoris) mier. 538 

realizaciis uflebis mqone ipoTekars kanonmdeblobiT unda 
daekisros maqsimaluri Tanxis miRebis valdebuleba. SesaZlebelia 
arsebobdes uamravi mizezi, ris gamoc kreditorisTvis xelsayreli 
iyos misTvis misaReb fasad qonebis realizacia. realizaciis 
uflebis mqone ipoTekari naklebad aris dainteresebuli, miiRos 
imgvari maqsimaluri Tanxa, romelic aRemateba mis uzrunvelsayof 
moTxovnas.  

gansakuTrebul yuradRebas iqcevs specialistis mier 
Catarebuli auqcionis Sedegad SemZenze sakuTrebis uflebis 
gadacemis sakiTxi. sk-is 3065-e muxlis me-4 nawiliT SemZenze 
sakuTrebis ufleba gadadis ara sajaro reestrSi SemZenis 
mesakuTred registraciis momentidan, aramed qonebis SemZens, 
sakuTrebis ufleba warmoeSoba mxolod auqcionze dadgenili fasis 
srulad gadaxdis Semdeg.   

sagulisxmoa is faqtic, rom samoqalaqo kodeqsiT 
gaTvaliswinebuli auqcionis forma nebayoflobiT xasiaTs atarebs. 
2010 wlis 1 agvistodan specialistis mier Catarebuli auqcioni ar 
iTvleba iZulebiT auqcionad.539 Sesabamisad, masze ver gavrceldeba 
iZulebiTi auqcionis safuZvelze uzrunvelyofis saganze uflebaTa 
midevnebis wesi.  

sk-is 3065-e muxlis me-5 nawilis Tanaxmad, sakuTrebis gadasvlis 
Sedegad uqmdeba yvela ipoTeka da sanivTo ufleba, romlebiTac 

                                                 
538 auqcionis formiT aRsrulebis procesis upiratesoba gasayidi qonebis 
maqsimaluri fasis miRebaSi mdgomareobs. motivacia mxareebis, romlebic 
specialists mimarTaven, uZravi qonebis sabazro fasad realizaciaSi mdgomareobs. 
umravles qveynebSi aRsrulebis etapze qonebis fasis dagena biorokratiasTan da 
iuridiul sirTulesTan erTad did finansur danaxarjebTanaa dakavSirebuli. am 
motiviT, aRsrulebis mosamazadebel etapze SemoRebulia kerZo aRmasrulebli 
Tanamdeboba. centraluri evropis zogierT qveynebSi (slovakeTSi, CexeTSi), 
Camoyalibebulia kerZo aRmasrulebelTa profesiuli asociacia. romlebic 
aRrulebis process warmarTaven sasamarTlo gadawyvetilebis safuZvelze kanoniT 
dadgenili wesiT da saqarTveloSi moqmedi kerZo aRmasruleblebisagan 
gansaxvavebiT, maT SeuZliaT Tavad Caataron auqcioni, ufro martivi formiT, vidre 
amas atarebs saxelmwifo aRamsrulebeli.ix. www.ebrd.com 
539 ix. samoqalaqo kodeqsis 302-e muxlis me-2 nawili specialistis mier mxareTa 
SeTanxmebis safuZvelze nivTis auqcionze realizacia ar iTvleba iZulebiT 
aRsrulebad.  
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datvirTuli iyo uZravi nivTi da romlebic registrirebulia 
aRsrulebis ganmaxorcielebeli kreditoris ipoTekis Semdeg. adre 
registrirebuli uflebebi nivTze ucvleli rCeba. es wesi, 
sasurvelia, Seicvalos im mosazrebiT, rom Tu auqcions Caatarebs 
kreditori, mas kanonmdebloba ar unda aniWebdes uflebas, sajaro 
reestrSi misi ipoTekis Semdeg registrirebuli ipoTekebi gaauqmos. 
specialistis mier Catarebuli auqcionis SemTxvevaSi uZrav qonebaze 
uflebrivi mdgomareoba ar unda icvlebodes.  

samoqalaqo kanonmdeblobiT dadgenili wesiT, specialistis 
mier SeiZleba Catardes xelaxali,540 ganmeorebiTi, meore 541 da mesame 
auqcioni.542  

specialistis mier Catarebul auqcions mizania, miRebuli 
SemosavliT dakmayofildes kreditoris moTxovna, Tumca 
kanonmdebeli iTvaliswinebs  im faqtsac, rom SesaZlebelia auqcioni 
ar dasruldes kreditorisaTvis sasurveli SedegiT.  

ssk-is 307-e muxlis me-3 nawiliT usamarTlo wesia dadgenili, 
romlis Tanaxmad meore auqcionis Catarebis dros uZravi nivTis 
sawyisi fasi unda iyos pirvel auqcionze SemoTavazebuli sawyisi 
fasis naxevari an kreditoris werilobiTi Tanxmobis SemTxvevaSi – 
ufro mcire Tanxa. ra Tqma unda kreditors yovelTvis Tanaxma iqneba 
qoneba gaiyodos im fasad, rom dakmayofildes misi vadamosuli da 
Seusrulebeli moTxovna.  

meore auqcionis uSedegod Catarebis Semdeg kanonmdebeli 307-e 
mulix me-5 nawiliT sTavazobs kreditorsa da movales miaRwion 
SeTanxmebas kreditoris sakuTrebaSi uZravi nivTis  gadacemis 
Sesaxeb. maT mier aRniSnul sakiTxze SeuTanxmeblobis SemTxvevaSi 
tardeba mesame auqcioni. ssk-is 307-e muxlis me-6 nawilis Tanaxmad, 
mesame auqcioni ise unda iyos organizebuli, rom uZravi nivTi 
gaiyidos. kanonmdebelis mier gamoTqmuli varaudi, rom uZravi nivTi 
aucileblad unda gaiyidos mesame auqcionis Sedegad, SesaZlebelia 
ar gamarTldes, bazarze uZrav qonebis maRali fasidan gamomdinare. 
kanonmdebeli ar aregulirebs mesame auqcionis uSedegod Catarebis 
Sedegad ra bedi eweva uzrunvelyofis sagans. 

2010 wlis  1 agvistodan amoqmedebuli wesis Tanaxmad, kiTxvis 
niSnis qveS dadga specialistis mier auqcionis Catarebis 
SesaZlebloba, praqtikulad ipoTekur bazarze, moTxovnis arsebobis 
SemTxvevaSi, kreditori mis dakmayofilebamde axdens qonebis 
dayadaRebas realizaciamde gasxvisebisagan Tavdacvis mizniT, rac 
ssk-is 302-e muxlis me-7 nawilis Tanaxmad, gamoricxavs specialistis 
mier yadaRadadedebuli nivTis realiziaciis SesaZleblobas. 
aRniSnuli sakanonmdeblo cvlileba, savaraudod, momavalSi 
Seamcirebs specialistis meSveobiT qonebis realizaciis SemTxvevebs. 

                                                 
540 ix. ssk-is 3066-e muxli. 
541 ix. ssk-is  307-e. muxli.  
542 ix. ssk-is 307-e muxlis me-6 nawili.  
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8.6 sekvestri – nivTis iZulebiTi marTva  

 
  
 sekvestris instituts aregulirebs rogorc samoqalaqo 
kodeqsi,543 aseve saaRsrulebo warmoebaTa Sesaxeb kanoni. ipoTekis 
sagnis realizaciis sxva formebisagan gansxvavebiT, sekvestris 
instituti saSualebas iZleva movalis sakuTrebis uflebis 
cvlilebis gareSe kreditorma daikmayofilos uzrunveyofili 
moTxovna. sekvestris instituti ganixileba, rogorc iZulebiTi 
aRsrulebis saxe.544 

uZravi qonebis daCqarebuli wesiT gasxviseba ar aris 
realizaciis erTaderTi efeqturi gza. sekvestri kreditoris 
moTxonis dakmayofilebis xelsayrel formad miiCneva, romelic 
iZleva SesaZleblobas, brunvaunariani uZravi qonebis qiridan an 
ijaridan miRebuli SemosavlebiT moTxovna dakmayofildes.  

am mosazrebis miuxedavad Tanamedrove sasamarTlo praqtikaSi  
praqtikulad  ar moiZebneba gadawyvetileba, romliTac sasamarTlo 
adgens ipoTekis sagnis iZulebiTi marTvis wess _ sekvestrs.545 
sekvestris institutis gamouyeneblobis obieqturi safuZveli 
kanonmdeblobaSi imaleba, kerZod, sasamarTlosaTvis iZulebiTi 
marTvis moTxovniT mimarTvis ufleba gaaCnia mxolod kreditors.546 
garTulebul sasesxo-sakredito samarTlebriv urTierTobebSi 
iSviaTad keTdeba arCevani sekvestris institutis sasargeblod. 
mxolod kreditoris calmxriv nebaze damokidebuli sekvestris 
gamoyeneba safuZvels moklebulia. kreditori yovelTvis arCevans 
akeTebs realizaciis sxvadasxva saxeze da TiTqmis ar mimarTavs 
sasamarTlos amgvari moTxovniT. 

kanonis es Canaweri unda Seicvalos da kreditoris  
(ipoTekaris) garda uZravi qonebis mesakuTresac unda hqondes 
SesaZlebloba darCenili savalo valdebuleba dafaros qonebis  
iZulebiTi mmarTvis meSveobiT. mesakuTre valdebuli iqneba daTmos 
mflobeloba im vadamde, vidre marTviT ar daifareba moTxovna, ise, 
rom misi sakuTrebis ufleba SenarCunebul iqneba uZrav qonebaze. 

                                                 
543 ssk-is 310-e muxli da saaRsrulebo warmoebaTa wesis Sesaxeb kanonis 78-82-e 
muxlebi. 
544 Wanturia l., sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, Tb., 1999, 
109-111; kobaxiZe a., dasax. naSromi, 449-451. zoiZe b., qarTuli sanivTo samarTali, Tb., 
2003 gv. 360-362; axvlediani z., zoiZe b., xecuriani j., Wanturia l., saqarTvelos 
samoqalaqo kodeqsis komentari, wigni meore, sanivTo (qonebrivi samarTali), 
gamomc. `samarTali” Tb., 1999, 317-320; Sengelia T., ipoTeka, rogorc moTxovnis 
uzrunvelyofis saSualeba, Jur. `saqarTvelos notariati”, #1,(5), 2002, 68-69. 
545 praqtikulad ar gxvdeba gadawyvetileba, romliTac araTu sekvestris moTxovna, 
aramed mxaris Suamdgomloba Tanxis gadaxdis gadavadeba dakmayofildeba 
sasamarTlos mier. magaliTad, ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo 
saqmeTa palatis 2010 wlis 4 Tebervlis gadawyvetileba, saqme #as-1057-1324-09. 
546

 ssk-is 310-e muxlis da saaRsrulebo warmoebaTa Sesaxeb kanonis 78-e muxlis 
safuZvelze 
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 sakredito urTierTobebis regulirebis dros SesaZlebelia 
xelSekrulebis darRvevis safuZveli arajerovani Sesruleba gaxdes 
(magaliTad, movalem gadaixada Tanxis 70%), aseT SemTxvevebSi 
samarTlianobis safuZvelze, sasurvelia, dadgindes qonebis 
iZulebiTi marTva547 da ara qonebis iZulebiTi realizacia. marTvis 
SemTxvevaSi kreditors miecema SesaZlebloba daikmayofilos 
moTxovna iseve, rogorc movales SeunarCundeba sakuTrebis ufleba 
uZrav qonebaze.  
  qonebis mmarTveli SeiZleba iyos rogorc ipoTekari, aseve 
mesakuTrec, mmarTvelis daniSvnis sakiTxs wyvets sasamarTlo. 
sasamarTlom kreditorisa da movalis mosmenis Semdeg mmarTvels 
unda misces saWiro miTiTebebi, daadginos mmarTvelis kuTvnili 
anazRaureba da Tvalyuri adevnos mis mier dadgenili 
saqmiswarmoebas. mas SeuZlia mmarTvelis gaTavisufleba 
mniSvnelovani mizezebis gamo. 
 sekvestris institutis aqtiurad gamoyeneba xels Seuwyobs 
ekonomikis ganviTarebasac. uZravi qonebis maRali fasidan 
gamomdinare, romelic  misi realizaciis damabrkolebel faqtorad 
aris miCneuli, uzrunvelyofis sagnis gadacema sargeblobis 
uflebiT xels Seuwyobs rogorc ekonomikis stimulirebas, aseve 
vadamosuli da uimedo valebis gadaxdis uzrunvelyofas.  
 germaniaSi uzrunvelyofis sagnis iZulebiTi marTviT 
kreditoris moTxovnis dakmayofilebis sakiTxs awesrigebs `qonebis 
iZulebiTi realizaciisa da iZulebiTi marTvis Sesaxeb” kanoni. 548 
kreditors uzrunvelyofis sagnis iZulebiTi marTva aZlevs 
SesaZleblobas, misi rigiTobis gaTvaliswinebiT, moaxdinos 
moTxovnis dakmayofileba.  miwis nakveTis iZulebiTi marTva 
xorcieldeba sasamarTlos mier daniSnuli piris mier, 
dasaxelebuli kanonis 150-150b-e muxlis Tanaxmad. qoneba iZulebiTi 
marTvis mizniT SesaZlebelia gadaeces movalesa, romelsac aqvs 
SesaZlebloba ganaxorcielos yvela qmedeba qonebis uflebrivad 
datvirTvisa da gasxvisebis garda.  
 qarTul iuridiul doqtrinaSi mediaciis institutis 
popularizaciis sasargeblod SeiZleba iTqvas, rom ipoTekasTan 
dakavSirebuli davebis mogvarebis alternatiul saSualebad aseve 
SesaZlebelia ganxilul iqnes mediaciis institutis gamoyeneba, 
romelic mesakuTrisa da kreditoris samarTlebrivi interesebis 
dacviT, ipoTekis saganze sekvestris dadgenas Seuwyobs xels.  
 
 

                                                 
547

 sasurvelia, marTvis uflebis registraciis SemoRebis Taobaze cvlilebebi 
Sevides sajaro reestris Sesaxeb kanoniT. 
548

 Gesetz über die Zwangsversteigerung  und die Zwangsverwaltung Zwangsversteigerungsgesety - ZVG.-
kanoni miRebulia 1897 wlis 24 marts.  
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IX. ipoTekisa da `uzrunvelyofiTi sakuTrebis” SedarebiTi 
analizi 

9.1 uzrunvelyofis saSualebaTa zogadi mimoxilva 

 
safinanso urTierTobebis dinamikuri ganviTreba gavlenas 

axdens uzrunvelyofis samarTlis srulyofis procesze. Tanamedrove 
etapze finansuri xasiaTis valdebulebebSi mometebuli riskis 
faqtorma, kvlav aqtualuri gaxada kerZo samarTalSi sakredito 
uzrunvelyofis saSualebebis mecnieruli kvleva.  

qarTul kerZo samarTalSi kerZosamarTlebrivi Sinaarsis  
uzrunvelyofis saSualebebi dayofilia valdebulebiT da sanivTo 
samarTlebriv saSualebebad. sanivTo uzrunvelyofis saSualebebs 
miekuTvneba: ipoTeka da giravnobis ufleba.549 valdebulebiTi 
Sinaarsis damatebiTi uzrunvelyofis saSualebebs ganekuTvneba 
pirgasamtexlo, be, movalis garantia.550 saxeleSekrulebo 
(valdebulebiTi) uzrunvelyofis saSualebebia Tavdeboba551 da 
sabanko garantia.552   

saqarTvelos kanonmdeblobiT saxelSekrulebo urTierTobis 
mxareebs aqvT arCevanis SesaZlebloba, xelSekrulebaSi 
gaiTvaliswinon maTTvis misaRebi da saxelSekrulebo SinaarsTan 
misadagebuli uzrunvelyofis saSualeba. Tumca praqtika cxadyofs, 
rom arCevani keTdeba yovelTvis im uzrunvelyofis saSualebis 
sasargeblod, romelic uflebis dacvis ekonomiurobiT da moTxovnis 
dakmayofilebis siswrafiT xasiaTdeba.   

Tanamedrove etapze sabanko-safinanso organizaciebi  
praqtikulad ar gascemen kredits uzrunvelyofis gareSe. ipoTeka 
uzrunvelyofis sxva saxis saSualebebTan SedarebiT, fuladi 
valdebulebis uzrunvelyofis gavrcelebul formad iTvleba. es 
Tviseba  yvela droSi axasiaTebda ipoTekis instituts. am faqts ki 
ganapirobebs ipoTekis uflebis obieqti, romelic Tavis 
subsatnciiTa da ekonomikuri RirebulebiT likvidur sagans 
warmoadgens.    

saqarTvelos kanonmdeblobiT erTi saxelSekrulebo moTxovna 
SesaZlebelia mxareTa mier ramdenime saxis samarTlebrivi 
saSualebiT iqnes uzrunvelyofili. avtonomiurobis principis 
gaTvaliswinebiT, mxareebi damoukideblad gansazRvraven, Tu romeli 
saxis uzrunvelyofis saSualeba gamoiyenon moTxovnis 
uzrunvelsayofad. kanonmdebloba ar awesebs raodenobriv 
SezRudvebs, Tumca moTxovna uzrunvelyofil unda iqnes kanoniT 
gaTvalisiwinebuli uzrunvelyofis saSualebebiT. kanonis 

                                                 
549

 ix. ssk-is 254-307-e muxlebi. 
550

 ix. ssk-is 417-426-e muxlebi.  
551 ix. ssk-is 891-905-e muxlebi. 
552 ix. ssk-is 879-890-ე muxlebi. 
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imperatiuli moTxovna exeba uzrunvelyofis sagans da im 
urTierTobebs, romlis uzrunvelyofa unda moxdes.  

ipoTeka, sakredito xelSekrulebis safuZvelze warmoSobili 
moTxovnis uzrunvelyofis erTaderTi  saSualeba ar aris. 
praqtikaSi, sabanko kreditis xelSekrulebidan gamomdinare, 
moTxovnebs ori saxis samarTlebrivi saSualeba uzrunvelyofs. 
komerciuli bankebi, sakredito urTierTobebidan warmoSobil risks 
uzrunvelyofen ara mxolod ipoTekiT, aramed aseve xdeba SeTanxmeba 
pirgasamtexlos Taobaze, romlis CarTva garigebaSi xdeba 
damatebiTi uzrunvelyofis mizniT.    

saqarTvelos ssk-is 417-e muxliT pirgasamtexlo _ mxareTa 
SeTanxmebiT gansazRvruli fuladi Tanxaa, romelic movales 
ekisreba  valdebulebis Seusruleblobis an arajerovnad 
Sesrulebis dros. ssk-i ar iTvaliswinebs kanonismieri 
pirgasamtexlos saxes. misi dadgena mxareTa SeTanxmebazea 
damokidebuli. kanonis funqcia, Seusabamod maRali odenobiT 
dadgenis dros, sasamarTlo kontrolis dawesebiT Semoifargleba.553 
pirgasamtexlos odenoba, rogorc wesi, xelSekrulebis ZiriTadi 
TanxasTan mimarTebaSi dadgenili saprocento ganakveTiT gamoixateba. 
 

9.2 `numerus clausus“ - `daxurul ricxvTa” principi 

 
saqarTveloSi uzrunvelyofiTi sakuTrebis institutisadmi 

gaucxoeba pirdapirkavSirSia sanivTo samarTalSi moqmed `daxurul 
ricxvTa” - numerus clausus principTan.554 praqtikaSi mxolod 
kanonmdeblobiT gansazRvruli da kerZosamarTlebriv 
urTierTobebSi daSvebuli uzrunvelyofis saSualebebi moipoveben 
legitimacias. sxva saxis uzrunvelyofis saSualebebi, romelTac ar 
icnobs moqmedi kanonmdebloba, miuxedvad masze Teoriuli 
msjelobisa, ver povebs adgils samoqalaqo brunvaSi.  

uZrav qonebaze uflebaTa savaldebulo aRricxvis  principidan 
gamomdinare, ar SeiZleba uZrav qonebaze warmoiSvas imgvari sanivTo 
ufleba, romelic kanonmdeblobiT ar aris gaTvaliswinebuli.  
saxelSekrulebo Sinaarsis Tavisuflad gansazRvris SesaZleblobis 
miuxedavad, romlis `pirmSodac” SeiZleba mogvevlinos 

                                                 
553

 ix. CantlaZe m., nebis gamovlenis ganmarteba, pirgasamtexlos Semcireba, 
nominalizmis principi, qarTuli samarTlis mimoxilva, #1, t. 5, 2002, 168-174. 
554 `numerus clausus” principTan dakavSirebiT ix. Wanturia l., uZrav nivTebis 
sakuTreba, SedarebiTi-samarTlebrivi kvleva (germanuli samarTlis magaliTze), 
Tsu, Tb., 2001, 132-133; zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli 
da srulyofili gamocema, gamomcemloba `mecniereba”, Tb., 2003, 5;  Akkermans Bram,  

The principle of numerus clausus in European property law, Antwerpen,  Intersentia ,   2008, 5 da 
Semdgomni. Athanassios Nikolaos Yianopoulos, Property : the law of things - real rights - real actions, 4. 

ed., West Group, 2001, (Louisiana civil law treatise ; 2), 413 da Semdgomni, 
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”uzrunvelyofiTi sakuTreba”, mas, rogorc sanivTo uflebas 
saqarTvlos kanonmdebloba ar aRiarebs. 

sanivTo uflebaTa maragulirebeli normebi evropis wevri 
qveynebis samoqalaqo kanonmdeblobis ganuyofeli nawilia.  iseve 
rogorc yvela evropuli qveyana aRiarebs numerus clausus princips, 
romelic gulisxmobs, rom mxolod is sanivTo uflebebia 
daSvebulia samoqalaqo brunvaSi, romelic gaTvaliswinebulia 
samoqalaqo kodeqsiT. mxareebma SeiZleba miaRwion SeTanxmebas, 
mxolod im sanivTo uflebebze, romlis kriteriumebi 
kanonmdeblobiT gaTvaliswinebulia romliTac xdeba moqmedebis 
Tavisuflebis SezRudva an gamoricxulia qonebrivi urTierTobebis 
Sinaarsis Tavisuflad gansazRvris SesaZlebloba. iuridiul 
doqtrinaSi numerus clausus - rogorc fundamentur princips,  
meorenairad sanivTo samarTlis `mcvelsac” uwodeben. 555 

`sul sxva sakiTxs warmoadgens sakuTrebis uflebis 
uzrunvelyofis gadacemis samarTlebrivi institutis sanivTo-
samarTlebrivi dasaSveboba. es marTalc problematuri sakiTxia. 
sakvanZo sityvebad am eWvis sawinaaRmdegod SeiZleba gamodges 
miTiTeba sanivTo uflebebis raodenobriv SezRudvebze - numerus 

clausus. is sanivTo samarTlis  tipiuri iZulebis msgavsad, krZalavs 
kanoniT gauTvaliswinebeli sanivTo-samarTlebrivi institutebis 
ganviTarebasa da “aRmoCenas”. aseve ikrZaleba marTlwesrigiT 
gaTvaliswinebuli sanivTo samarTlis winapirobebis Tu Sinaarsis 
Secvla.”556  
 saqarTvelos samoqalaqo kodeqsis safuZvelze saxelSekrulebo 
urTierTobebis mxareebma unda miaRwion erTgvar balans 
saxelSekrulebo Tavisuflebasa da sakanonmdeblo SezRudvebs 
Soris. 
 hain biolingi akeTebs ori samarTlebrivi urTierTobis _ 
uzrunvelyofiTi moTxovnisa da uzrunvelyofiTi SeTanxmebis 
Sedarebas.557 qarTul iuridiul doqtrinaSi termini 
`uzrunvelyofiTi moTxovnis” damkvidreba araswor Targmans unda 
davabraloT. vTvli, rom saubari unda iyos uzrunvelyofil 
moTxovnaze, romelic uzrunvelyofis romelime saxis warmoSobis 
safuZvelia. uzrunvelyofili moTxovnis safuZvelze warmoSobili 
aqcesoruli ufleba kanonis imperatiul formasa da SinaarsSi 
gamoxatuli kategoriaa. uzrunvelyofili moTxovnis safuZvelze 
warmoSobili sanivTo uflebebi ar eqvemdebareba xelSekrulebis 
mxareebis mxridan Sinaarsobriv cvlilebas. magaliTad, mxareebs ar 
SeuZliaT Secvalon ipoTekis, rogorc sanivTo uzrunvelyofis 

                                                 
555

  “gatekeeper” -  Akkermans Bram, dasax. naSromi, 8. 
556

 ix. biolingi hain, uZravi qonebiT sakuTrebis uzrunvelyofa saqarTvelos 
samoqalaqo kodeqsis magaliTze, profesor Tengiz liluaSvilis dabadebidan 75-e 
wlisTavisadmi miZRvnili saiubileo krebuli, Tb., 2003, 73. 
557

 iqve. 
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sakanonmdeblo regulirebis wesi, aramed maT SeuZliTa 
gaiTvaliswinon is mxolod im normatiul farglebSi, romelsac 
adgens kanoni.  

rac Seexeba uzrunvelyofiT SeTanxmebas (aqac terminologiur 
Seusabamobaa da unda iyos SeTanxmeba uzrunvelyofis Taobaze), is 
yovelTvis atarebs konsesusis xasiaTs, rac kerZosamarTlebrivi 
urTierTobebis monawileebs kanonis da samarTlebrivi nebis 
Tavisuflad Tanxvedris SesaZleblobas aniWebs. 558 

msgavsi valdebulebiT-samarTlebrivi uzrunvelyofiTi 
SeTanxmeba ZiriTadad dasaSvebia ssk-is 319-e muxliT, anu 
xelSekrulebis Tavisuflebis principidan gamomdinare.  

saxelSekrulebo Tavisuflebis principi Tanamedrove kerZo 
samarTlis erT-erTi mniSvnelovani qvakuTxedia. saxelSekrulebo 
Tavisufleba gulisxmobs piris nebas, sakuTari SexedulebebiT 
moqmedebis SesaZleblobas, yovelgvari dabrkolebisa da sxvis  
pirTa nebis daqvemdebarebis gareSe. 559iuridiul literaturaSi 
saxelSekrulebo Tavisufleba ganisazRvreba, rogorc araferTan 
dakavSirebuli arCevanis SesaZlebloba, romlis miReba xdeba 
yvelafrisagan damoukideblad.560 saxelSekrulebo Tavisuflebis 
farglebSi piris mier xdeba nebayoflobiT da Segnebulad nebis 
gamovlena, romelic misi Sinagani moTxovnebisa da motivebis 
adekvaturia. 
 saxelSekrulebo Tavisuflebas mravali faqtori ganapirobebs. 
kerZod, ekonomikuri saqmianobis Tavisufleba, erTiani ekonomikuri 
sivrce, saqonlis, momsaxurebisa da finansebis Tavisuflad 
gadaadgilebis SesaZlebloba, sakuTrebis dacvis konstituciuri 
garantiebi. saxelSekrulebo Tavisufleba waroudgenelia ganxilul 
iqnes iseTi damoukidebeli principebis gareSe, rogoric aris 
mxareTa Tanasworoba, samoqalaqo samarTlis subieqtTa nebis 
avtonomia,  samoqalaqo uflebaTa Seuferxeblad ganxorcieleba.561 

saqarTvelos konstituciis 21-e muxliT gansazRvruli 
sakuTrebis uflebis Tavisuflebad gamoyenebis SesaZlebloba 
saxelSekrulebo Tavisuflebis konstituciuri garantiaa. 

ssk-is 319-e muxliT gaTvaliswinebuli wesi konstituciuri 
uflebis logikuri gagrZelebaa, romelic, Tavis mxriv, adgens 
specialur wess, mas Tavisi Sinaarsi da samarTalgamoyenebiTi 
mniSvneloba gaaCnia. saxelSekrulebo Tavisufleba miekuTvneba 

                                                 
558uzrunvelyofiTi SeTanxmebis magaliTad SeiZleba moviyvanoT pirgasamtexlo, 
romlis odenoba da gadaxdis perioduloba SesaZlebelia Tavisuflad 
ganisazRvros mxareTa mier.  
559

 ix. Norbert Horn, Hein Kötz, Hans G. Leser German private and commercial law, an introduction, Oxford, 

Clarendon Pr.,1982, 84 da Semdgomni. 
560

  ix. Алексеев С.С. Философия права. М., 1998, 84. 
561 ix.  Танага А.Н. Принцип свободы договора в гражданском праве России, СПб., 2003,  31–36. 
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konstituciur, gausxvisebel da araqonebriv samoqalaqo uflebas, 
romelic pirs dabadebidan warmoeSoba.562 

saxelSekrulebo samarTlis konteqstSi, saxelSekrulebo 
Tavisufleba ganixileba, rogorc samoqalaqo ufleba, zustad 
dadgenili sazRvrebiTa da ganxorcielebis SinaarsiT.563 

xelSekrulebis Tavisuflad dadebis ufleba  gvevlineba 
abstraqtul uflebad, romelic Semoifargleba ama Tu im piris mier, 
konkretuli garigebis dadebis an ardadebis uflebiT, 
saxelSekrulebo Tavisuflebis ganxilva uflebad, SesaZlebelia 
winasaxelSekrulebo pasuxismgeblobis TeoriasTan mWidro kavSirSi - 
culpa in contrahendo.

564
  

 

9.3 `uzrunvelyofiTi sakuTreba” 

 
saqarTvelos ssk-i ar iTvaliswinebs uzrunvelyofiT 

sakuTrebis instituts, Tumca mis irgvliv msjeloba qarTul 
samecniero literaturaSi araerTgzis gvxvdeba. 

qarTul iuridiul doqtrinaSi uzrunvelyofiTi sakuTrebis 
instituts pirvelad profesor lado Wanturias naSromSi vxvdebiT.565 
igi werda: `aris SemTxvevebi, roca kreditori Tavis saxelze 
gadaaformebs  movalis qonebas im pirobiT, rom valdebulebis 
Sesrulebis Semdeg uZrav nivTs daubrunebs movales. aseTi 
urTierToba samoqalaqo kodeqsiT ganmtkicebul saxelSekrulebo 
avtonomiis principSi Tavsdeba, magram es ar unda iqnes  
dakvalificirebuli ipoTekad. valdebulebis uzrunvelyofis es 
saSualeba SeiZleba miviCnioT urTierTobaTa specifikur saxed.” 566 

mogvianebiT, hain biolingma specialuri naSromi miuZRvna 
uzrunvelyofiTi sakuTrebis instituts. statia exeba saqarTvelos 
samoqalaqo kodeqsis magaliTze uZravi qonebis uzrunvelyofiTi 
sakuTrebis institutis moqmedebis calkeul sakiTxebs, aseve mis 
winapirobebs dasaSvebobasa da farglebs. 567 
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 ix. Ершов Ю.Л., Принцип свободы договора и его реализация в гражданском праве России, 

Екатеринбург, 2001,  47-48 ; Власова А.В. Структура субъективного гражданского права: автореф. дис. 

канд. юрид. наук. СПб., 1998,  4; Иоффе О.С. Избранные труды по гражданскому праву: Из истории 

цивили-стической мысли. Гражданское правоотношение. Критика теории «хозяйственного права». М., 

2000, 290. 
563

 ix. Осакве К. Свобода договора в англо-американском праве: понятие, сущность и ограничения, 

Журнал российского права. 2006. № 7. С. 85;  Братусь С.Н. Субъекты гражданского права. М., 1950,  8-

10. 
564

  winasaxelSekrulebo bralis sistemaze ix. vaSakiZe giorgi, samoqalaqo kodeqsis 
garTulebul valdebulebaTa sistema, Tb. 2010, 81-93. 
565 Wanturia l., sakuTreba, rogorc moTxovnis uzrunvelyofis saSualeba, Tb., 1999, 
95. 
566

 Wanturia lado, ssk-is komentaris II tomi, muxli 302-e, gamom. `samarTali”, Tb 
1999, 300. 
567biolingi, dasax naSromi, 70-99. 
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 `srulebiTac ar aris saWiro, iyo winaswarmetyveli saimisod, 
raTa iwinaswarmetyvelo  am institutis triumfaluri svla qarTul 
samarTalSi. ramdenadac es procesi Seuqcevadia  germaniSi, iseve 
SeuZlebelia misi SeCereba saqarTveloSi. Zalze maRalia ekonomikis 
moTxovnebi, romelTa dakmayofilebac arasakmarisad xdeba kanoniT 
gaTvaliswinebuli uzrunvelyofiTi uflebebiT, gansakuTrebiT ki 
moZrav nivTebze, moTxovnebsa da uflebebze giravnobis samarTliT, 
xolo ipoTekiT – uZrav qonebaze.”568  

germanul kanonmdeblobasa da sasamarTlo praqtikaSi 
aRniSnuli institutis SemoRebiT moxda ipoTekisaTvis 
damaxasiaTebeli naklovanebebis subsidireba. misi Tavisebureba imaSi 
mdgomaroebs, rom qoneba, rogorc uzrunvelyofis saSualeba, 
movalis xelidan kreditoris sakuTrebaSi gadadis  da es xdeba maT 
Soris specialuri valdebulebiT-samarTlebrivi SeTanxmebebis 
safuZvelze.569  

germaniaSi uzrunvelyofis samarTalSi kreditoris sakuTrebis 
uflebis warmoSobis sakiTxi uwindeliviT Zalze sakamaToa.  
germaniis samoqalaqo kodeqsi iTvaliswinebs zogierT iseT normas, 
romelic niadags aclis uzrunvelyofiTi sakuTrebis institutis 
ganviTarebas.570 
 gsk-i DdRemde krZalavs kreditoris sakuTrebaSi ipoTekis 
sagnis gadacemas. 1149-e paragrafis Tanaxmad, manamde, sanam mesakuTris 
mimarT moTxovnis Sesrulebis vada ar damdgara, mas ar SeuZlia 
kreditors mianiWos ufleba, MmoTxovnis dakmayofilebis miRebis 
mizniT moiTxovos miwis nakveTze sakuTrebis uflebis gadacema an 
moaxdinos miwis nakveTis sxvagvarad gasxviseba, vidre iZulebiTi 
aRsrulebis gziT.  
 uzrunvelyofiTi sakuTreba, rogorc instituti, dRvandeli 
formiT arsebobs sasamarTlo praqtikasa da iuridiul doqtrinaSi.571 
germaniis sasamarTlo praqtika araerT gadawyvetilebas icnobs, 
romliTac ipoTekisagan gansxvavebuli uzrunvelyofis saSualeba – 
uzrunvelyofiTi sakuTreba daSvebul iqna, rogorc problemis 
gadaWris samarTlebrivi saSualeba.572 germaniis sasamarTlom mxari 
dauWiria valdebulebis Seusruleblobis safuZvleze, movalis 
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 biolingi, dasax naSromi, 74. 
569 zoiZe b., qarTuli sanivTo samarTali, uzrunvelyofiTi sakuTreba, rogorc 
ipoTekis damxmare instituti,  `mecniereba”, Tb., 2003, 357.  
570

 ix. germaniis samoqalaqo kodeqsis 925-e, 1149-e. 1229-e paragrafebi. 
571

 biolingi, dasax. naSromi, 89. 
572

 ix. BGH, Beschluss vom 19. 3. 2009 - IX ZR 39/08 (OLG Koblenz); NJW-RR 2009; BGH,  Beschluss 

vom 19 3. 2009 - IX 39/08 . NJW-Spezial 2009, 342; BGH, Urteil vom 02-02-1984 - IX ZR 8/83 (Bamberg) 

NJW 1984, 1184; 07.11.96-is ganCineba. Deutsche Notarzeitung (DnotZ) 1997, 727 aiqmanis 
kritikuli SeniSvnebiT. ix. biolingi, dasax. naSromi, gv. 90. sq.36. 
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monawileobis gareSe, kreditoris mier sakuTrebis uflebis 
calmxrivad mopovebas. 573 

im dros, rodesac qarTveli da germaneli mecnierebi 
uzrunvelyofiTi sakuTrebis SedarebiT kvlevis safuZvelze 
asabuTebdnen mis upiratesobebs ipoTekasTan SedarebiT, ssk-Si 
ipoTekis institutis irgvliv sxva samarTlebrivi suraTi arsebobda.  

saqarTvelos samoqalaqo kodeqsis ZalaSi Sesvlis dRidan 2007 
wlis maisis sakanonmdeblo cvlilebamde, ikrZaleboda valdebulebis 
darRvevis SemTxvevaSi uzrunvelyofis sagnis kreditoris pirdapir 
sakuTrebaSi gadacema. amas emateboda moTxovnis Seusruleblobis an 
arajerovani Sesrulebis SemTxvevaSi xangrZlivi da Zvirad Rirebuli 
uflebis dacvis procesi, aRsrulebasTan dakavSirebuli rTuli 
procedurebi. am saxis sakanonmdeblo SezRudvis gamo samarTlebrivi 
urTierTobis mxareebi sxvadasxva xerxs mimarTavdenen, raTa 
kreditoris samarTlebrivi dacvis xarisxi, rac SeiZleba maRali 
yofiliyo, movalis mier valdebulebis Seusruleblobis SemTxvevaSi.  

hain biolingi detalurad aRwers ipoTekasTan dakavSirebul 
naklovan faqtorebs. is asabuTebs `sakredito ekonomikaSi msgavsi 
manevrebis” gamoyenebis mizezebs. misi azriT, ipoTekis normebi,  
movales kreditoris mimarT mraval arasasurvel damcavi 
saSualebebis gamoyenebis SesaZleblobas aZlevda. 574 

saqarTvelos sk-Si 2007 wlis sakanonmdeblo cvlilebebis 
Semdeg ipoTekis institutis irgvliv sakanonmdeblo politika 
Seicvala. ipoTekis maregulirebeli normebi upiratesad kreditoris 
interesebis dacvis samarTalia. saxelSekrulebo urTierTobis 
dasawyisSi mxareebs eZlevaT SesaZlebloba eniWebaT Tavidan airidon 
qonebis realizaciasTan dakavSirebuli xangrZlivi da Zvirad 
Rirebuli procedurebi – xelSekrulebis dadebisTanave SeTanxmdnen 
uzrunvelyofis sagnis sakuTrebaSi gadacemis wesze,575 sasamarTlo 
ganxilvis gareSe. 
 

9.4 `uzrunvelyofiTi sakuTreba” Tu nasyidoba gamosyidvis uflebiT 

 
uZravi qonebiT moTxovnis uzrunvelyofis SemTxvevaSi qonebaze 

registrirdeba ipoTekis ufleba. ssk-i ar iTvaliswinebda da dResac 
ar ganixilavs uzrunvelyofiT sakuTrebas, rogorc damoukidebel 
uzrunvelyofis instituts.  

                                                 
573 ix. 23.06.95-is ganaCeni, Neue Juristiche Wochenschrift (NJW 1995,2635); hain biolingi, 
dasax. naSromSi, 89. sq. 33. 
574 saqarTvelos samoqalaqo kodeqsis 2007 wlis maisis sakanonmdeblo cvlilebamde 
ipoTekis naklovan mxareebze ix. biolingi, dasaxelebuli naSromi, 78-81; zurab 
WeWelaSvili, saqarTvelos samoqalaqo kodeqsis 288-e da 299-e muxlebi – ipoTekis 
gaqarwyleba Tu mesakuTris ipoTeka an mesakuTris miwis vali?, qarTuli kerZo 
samarTlis krebuli, wigni I, gamomcemloba: `saia”, Tb., 2004, 99. 
575 ix.ssk-is me-300 muxli. 
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dRes kerZo samarTalSi TiToeuli saxis obieqtisaTvis sanivTo 
uflebaTa warmoSobis procesi kanoniT imperatiuladaa dadgenili. 
TiToeul uflebas, kerZo samarTlebriv urTierTobebSi Tavis mizani 
da funqcia gaaCnia. 

 saqarTveloSi ipoTekis irgvliv sakanonmdeblo cvlilebebis 
safuZvelze arsebuli mdgomareobidan gamomdinare, logikurad ismis 
kiTxva: kvlav arsebobs Tu ara uzrunvelyofiTi sakuTrebis 
institutis SemoRebis aucilebloba, xom ar aris instituti ssk-Si, 
romelic praqtikaSi yovelgvari sakanonmdeblo cvlilebebis gareSe 
ukve didi xania gamoiyeneba uzrunvelyifiTi sakuTrebis nacvlad.  

marTalia, qarTvelma kanonmdebelma ar gaiziara 
uzrunvelyofiTi sakuTrebis instituti, Tumca kodeqsis sistemaSi 
moiZebneba msgavsi samarTlebrivi konstruqcia, romelic praqtikaSi 
swored moTxovnis uzrunvelyofis mizniT gamoiyeneba. mxedvelobaSi 
maqvs ssk-iT gaTvaliswinebuli nasyidobis xelSekruleba gamosyidvis 
uflebiT. ssk-is 509-515-e muxlebi detalurad awesrigeben gamosyidvis 
uflebis instituts nasyidobis xelSekrulebaSi.576 
      dasaxelebul naSromSi hain biolingi uzrunvelyofiTi  
sakuTrebis msgavs faqtobriv SemTxvevas Semdegnairad aRwers: 
`ZiriTadad saqme exeba sakmaod gavrcelebul SemTxvevas: kreditis 
mimRebsa da kreditis gamcems (magaliTad, banks) Soris, rogorc wesi, 
ideba sesxis xelSekruleba (ssk-is 623-e muxlis Tanaxmad). msesxebeli 
gaxlavT uZravi qonebis mesakuTre, magaliTad, sacxovrebeli binisa, 
sadac cxovrobs an Tavad, an misi ojaxi. am biniT unda iqnes 
uzrunvelyofili gamsesxeblisaTvis sesxis dabrunebis moTxovna. 
kanoniT gaTvalisiwnebul samarTlebriv instituts warmoadgens 
ipoTeka (ssk-is 286-e muxlis Tanaxmad). garkveuli mizezebis gamo 
mxareebi uars acxadeben movalis mier uZrav qonebaze giravnobis 
uflebis dawesebaze kreditoris sasargeblod.  amis nacvlad ideba 
SeTanxmeba, romlis Tanaxmadac, kreditori uZravi qonebis mesakuTre 
unda gaxdes. misi Sesabamisi registracia ssk-is 183-e muxlis 
Tanaxmad xdeba sajaro reestrSi. sakuTrebis gadasvlasTan 
dakavSirebuli SeTanxmebis calkeuli detalebi damokidebulia 
konkretul SemTxvevvaze. SeZenis safuZvlad notarialur aqtSi 
xSirad xdeba `nasyidobis xelSekrulebis” miTiTeba. sesxis 
xelSekrulebas, rogorc wesi, arc ki ixsenieben. im grafaSi, sadac 
aRniSnuli unda iyos yidvis safasuri, xdeba miTiTeba sesxis 
valutisa. notarialur aqtSi, rogorc wesi, ar xdeba imis 
dafiqsireba, Tu rodis da ra winapirobebis safuZvelze unda 
daubrundes movales sakuTreba.” 577 

zemoT moyvanil faqtobrivi suraTi miesadageba ssk-iT 
gaTvaliswinebul nasyidoba-gamosyidvis uflebis normatiul Sinaars. 

                                                 
576 gamosyidvis institutTan dakavSirebiT ix. ZlieriSvili z., nasyidobis 
samarTlebrivi buneba, gamomcemloba `meridiani”, Tb., 2006, 66-68. 
577 hain biolingi, dasax. naSromi, 77. 
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uzrunvelyofiT sakuTrebasa da nasyidoba gamosyidvis uflebiT 
samarTlebriv instituts sxvadasxva saxelwodeba aqvs, Tumca 
Sinaarsobrivad identuri samarTlebrivi bunebis institutebTan 
gvaqvs saqme.  

Tanamedrove etapze, saregistracio praqtikaSi Tu Cndeba 
uzrunvelyofiTi sakuTrebis msgavsi SemTxvevebi es ZiriTadad 
vlindeba `nasyidoba gamosyidvis uflebiT”. msgavsi saTauriT 
arsebul xelSkrulebebSi marTalia, piradpir ar aris miTiTebuli 
sasesxo urTierTobebze Tumca mxareTa Soris arsebuli 
saxelSekrulebo SeTanxmebis Sinaarsi varaudis arsebobis safuZvels 
iZleva. magaliTad, SeTanxmeba procentsa da valutis kursis 
cvlilebaze, rac sesxis xelSekrulebis arsebiT pirobas 
warmoadgens.578 

SemZeni, romelic yidulobs uZrav qonebas, survilia aqvs, rom 
garigebis sagani iyos uflebrivad da nivTobrivad unaklo. 
logikurad ismis kiTxva: saqarTveloSi amdeni keTili SemZenia, 
romelic vadis gasvlis Semdeg Tanaxmaa gamyidvels daubrunos 
qoneba. umravles SemTxvevbSi gamosyidvis uflebiT dadebuli 
nasyidobis miRma, faqtobrivad sesxis xelSekruleba imaleba, uZravi 
qonebis sakuTrebis uflebis gadacemiT.579 

manamde, vidre sawinaaRmdego ar damtkicdeba, ivaraudeba, rom 
mxareebma namdvilad nasyidoba gamosyidvis uflebiT gaaformes. Tu 
mxareebma Tavad ar gaaprotestes TvalTmaqcuri garigeba, nebismier 
mesame pirs gauWirdeba amtkicos maTi nebis namdvili Sinaarsi. 
nasyidobis xelSekrulebaSi gamosyidvis uflebis gaTvaliswinebiT 
sesxis gacemis SemTxvevebi ZiriTadad gvxvdeba fizikur pirebs Soris 
arsebul sasesxo urTierTobebSi. 580 
 

9.4.1 sakuTrebis uflebis warmoSoba 

 
 darRveuli valdebulebis (ZiriTadad, fuladi Sinaarsis)  
uzrunvelyofis mizniT `uzrunvelyofiTi sakuTrebis” (nasyidoba 

                                                 
578 Sead. hain biolingi, dasax. naSromi, 84-85. 
579 saqarTvelos uzenaesi sasamarTlos 2009 wlis 19 noembris, samoqalaqo, 
samewarmeo da gakotrebis  saqmeTa palatis, ganCinebaSi, saqme #as-550-859-09: 
vkiTxulobT:  “sadavo xelSekruleba daido formalurad mxolod imis wyalobiT, 
rom kreditorma isargebla xelSekrulebis meore mxaris mZime materialuri 
mdgomareobiT da gamoucdeblobiT, rasac Sedegad mohyva TvalTmaqcuri gziT 
nasyidobis xelSekrulebis gaformeba, nacvlad ipoTekis xelSekrulebisa.” 
580 saqarTvelSi, Tanamedrove etapze, sabanko seqtori erT-erT warmatebul sferod 
ganixileba. komerciuli bankebis umravlesoba sajaro reestris avtorizebuli 
pirebis statusiT sargebloben, rac maT avaldebulebs SeinarCunon  kargi saqmiani 
reputacia. komerciuli bankebis mier uZravi qonebis uzrunvelyofis saxiT 
gamoyenebis SemTxvevaSi formdeba ipoTeka. bankebi Tavs arideben, SeiZleba iTqvas, 
praqtikulad ar gamoiyeneben sxva saxis ”kvazi uzrunvelyofis saSualebebs”.    
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gamosyidvis uflebis) prioritetuloba ipoTekis institutTan 
SedarebiT, uzrunvelyofis saganze sakuTrebis uflebis warmoSobas 
ukavSirdeba. nasyidoba gamosyidvis uflebiT dadebuli sesxis dros 
kreditori (gamyidveli) saxelSekrulebo urTierTobebis 
dasawyisSive moipovebs sakuTrebis uflebas.  

nasyidoba gamosyidvis uflebiT sesxis gaformebis SemTxevaSi 
SemZeni (gamsesxebeli) sajaro reestrSi moipovebs movalis qonebaze 
sakuTrebis uflebas, saxelSekrulebo urTierTobis dasawyisSi. 
maSin, rodesac ipoTekis dros, kreditoris registracia jer xdeba 
ipoTekaris statusiT, sakuTrebis uflebis mopovebis SemTxvevaSi, 
xolo Semdeg misi mesakuTred registracia.  

kreditoris mesakuTred registraciis mimzidveloba moTxovnis 
warmoSobamde, sakuTrebis uflebis mopovebaSi imaleba. gvaqvs 
safuZveli gavakeToT daskvna, rom sakuTrebis uflebis registraciiT 
igi usafrTxod grZnobs Tavs. kreditoris erTaderTi movaleobaa 
daelodos movalisaTvis dadgenil gamosyidvis vadis gasvlas, Tu 
movalem (mag., gamosyidvis uflebis mqone pirma) ar gamoiyena 
kanonmdeblobiT miniWebuli ufleba (xelSekrulebiT gansazRvruli 
gamosyidvis ufleba), SemZens (kreditors) yovelgvari zedmeti 
iuridiuli moqmedebebisa da danaxarjebis gareSe SeuZlia 
isargeblos sakuTrebis uflebiT. nasyidoba gamosyidvis uflebiT 
gaformebuli sesxis dros, valdebulebis Seusruleblobis 
SemTxvevaSi, kreditors aRar esaWiroeba damatebiTi saregistracio 
procedurebis gavla, vinaidan mas saxelSekrulebo urTierTobebis 
dasawisSi mesakuTris statusi aqvs mopovebuli. valdebulebis 
arajerovani Sesruleba-gamosyidvis vadis gaSeveba mxolod movales 
arTmevs uflebas daibrunos kreditorisTvis gadacemuli sakuTrebis 
ufleba.  

movalem (mesakuTrem), romelmac kreditors dauTmo Tavis 
adgili, fiqsirdeba valdebulebis grafaSi rogorc valdebuli piri, 
romelic kisrulobs valdebulebas, dafaros kreditoris winaSi 
nakisri Tanxa. aseT SemTxvevaSi movale misi surviliT 
saregistracio monacemebSi fiqsirdeba valdebul pirad, romelic 
valdebulia gadaixados gamosyidvis vadis gasvlamde 
saxelSekrulebo SeTanxmebaSi miTiTebuli Tanxa, winaaRmdeg 
SemTxvevaSi is kargavs moTxovnis uflebas. 

erTi mniSvnelovani garemoeba, rac aseve unda gaiTvaliswinon 
samoqalaqo brunvis monawileebma, aris is, rom gamosyidvis vadis 
gasvlis Semdeg  gamosyidvis uflebis Taobaze Canaweri 
valdebulebis grafaSi  avtomaturad ar uqmdeba, Canaweri rCeba  
kanoniT dadgenili wesiT mis gauqmebamde. Canaweris gauqmebisaTvis 
saWiroa mesakuTrisa da gamosyidvis uflebis mqone piris erToblivi 
mimarTva valdebulebis Sewyvetis Taobaze, an gamosyidvis uflebis 
mqone piris aRiarebiTi mimarTva maregistrirebeli organosadmi, rom 
man gauSva gamosyidvis uflebis vada. am safuZvliT is 
saregistracio moTxovniT mimarTavs maregistrirebel organos, rom 
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gauqmdes valdebulebis grafaSi arsebuli Canaweri. aRniSnuli 
samarTlebrivi mdgomareoba uTanabrdeba ssk-is me-300 muxlis meore 
nawiliT gaTvaliswinebul maregistrirebeli organosadmi 
erToblivi mimarTvis iuridiul moqmedebas, rac erTxel kidev 
avaldebulebs samarTlebrivi urTierTobebis mxareebs dafiqrdnen 
dafaruli garigebis gamoyenebis SemTxvevaSi, arasasurvel 
samarTlebriv Sedegebze.  

9.4.2 uzrunvelyofis sagnis gankargvis akrZalva 

 
 

 erT-erTi mniSvnelovani wesi, romelic fuladi valdebulebis 
arsebobis SemTxvevaSi gamosyidvis uflebiT sesxis xelSekrulebis 
dadebas aniWebs upiratesobas,  ssk-is 513-e muxlia, romlis Tanaxmad, 
Tu myidvelma gamosyidvis uflebis ganxorcielebamde gaasxvisa 
nayidi nivTi, aseTi gasxviseba baTilia. am normis wyalobiT 
gamosyidvis uflebiT dadebul nasyidobas upiratesoba eniWeba 
ipoTekasTan SedarebiT.  

aRniSnuli wesis Tanaxmad, kreditors, romelsac 
saxelSekrulebo urTierTobis dasawyisSi warmoeSva sakuTrebis 
ufleba, SezRuduli aqvs qonebis gankargvis uflebamoisileba, 
vinaidan gamosyidvis vadis ganmavlobaSi mis mier ganxorcielebuli 
gasxviseba ssk-is 513-e muxlis Tanaxmad, baTilad miiCneva.581  

mesakuTris (kreditoris) amgvari SezRudva movalis myari 
dacvis garantia, vinaidan gamosyidvis vadis gasvlamde igi mSvidadaa, 
vinaidan `moTxovnis uzrunvelyofis” saSualebas gasxvisebis 
saSiSroeba ar emuqreba, winaaRmdeg SemTxvevaSi mas eZleva 
SesaZlebloba sasamarTlos meSveobiT miaRwios mesame pirsa da 
mesakuTres Soris garigebis baTilobas. am SemTxvevaSi kreditori 
sakuTrebis uflebis gankargvis TvalsazrisiT SezRudulia.  

Tavis mxriv, gamosyidvis uflebiT uzrunvelyofili sesxis 
dros daculia Tavad mesakuTre (kreditori), romelmac uZrav 
qonebaze  sakuTrebis uflebis registraciiT movales (gamosyidvis 
uflebis mqone pirs) mouspo uzrunvelyofis obieqtis gankargvis 
SesaZlebloba. am faqtiT kreditori Tavidan icilebs 
uzrunvelyofis sagnis brunvaunarianobasTan dakavSirebul 
samarTlebriv problemebs. registraciiT kreditori moipovebs 
qonebaze sakuTrebis uflebas, rac gamoricxvas misi Tanxmobis 
gareSe qonebis gasxvisebis SesaZleblobas.  
 sakredito urTierTobebSi, kreditoris survilia moTxovnis 
upiratesad dakmayofilebis uflebis mopoveba, aseve Semdgomi rigis 
ipoTekarebis gamoricxva, romelTa moTxovnebi mZime tvirTad awveba 

                                                 
581

 2011 wlis 9 dekembris saqarTvelos samoqalaqo kodeqsSi Sesuli sakanonmdeblo 
cvlilebis safuZvelze gamosyidvis maqsimaluri vada gaxda 10 weli, romlis 
gagrZeleba mxareTa Soris SeTanxmebis safuZvelze dauSvebelia.  
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uzrunvelyofis sagans da amcirebs uzrunvelyofis sagnidan 
moTxovnis mTlianad dakmayofilebis SesaZleblobas. 
 sxvadasxva samarTlebriv sistemaSi gaTvaliswinebulia 
gansxvavebuli wesebi, romlebic icaven kreditors ipoTekasTan 
dakavSirebuli rigiTobis problemisagan. movales SesaZlebelia, 
kreditorTan SeTanxmebis safuZvelze aekrZalos ipoTekis sagnis 
gankargvis ufleba, anu mxareebs aqvT SesaZlebloba miaRwion 
SeTanxmebas e. w. “negatiur ipoTekaze”. am Sinaarsis SeTanxmeba 
kreditors ipoTekis uflebis dasawyisSive icavs momavalSi ipoTekis 
sagnis gasxvisebis an sxvagvarad uflebrivad datvirTvis SemTxvevaSi 
warmoSobili samarTlebrivi problemebisgan. TiToeul nacionaluri 
samarTalSi “negatiuri ipoTekis” Sesaxeb SeTanxmebis Sinaarsi 
SesaZlebelia sxvadasxvagvari iyos.582 

saqarTvelos sk-is 290-e muxlis Tanaxmad, erTi uZravi nivTi 
SeiZleba ramdenjerme daitvirTos ipoTekiT. iseve, rogorc ssk-is 
294-e muxlis safuZvelze mesakuTres ar ekrZaleba qonebis gasxviseba.  
ssk-is 294-e muxlis me-4 nawiliT Tu kanoniT sxva ram ar aris 
gaTvaliswinebuli, SeTanxmeba, romliTac mesakuTre kreditoris 
winaSe iRebs valdebulebas, ar gaasxvisos, ar isargeblos an 
sxvanairad ar datvirTos uZravi nivTi, baTilia. aseTi garigebebis 
namdviloba mesame pirTaTvis ar SeiZleba damokidebuli iyos 
kreditorebis Tanxmobaze. kanonis es norma imperatiulad adgens 
meskuTris uzrunvelyofis sagnis Tavisuflad gankargvis 
SesaZleblobas. 583 

komerciuli bankebisaTvis kanonis imperatiulad dadgenili 
amgvari wesi, mravali samarTlebrivi problemis safuZveli gaxda, 
ramac maT alternatiuli samarTlebrivi gzebis Ziebisken ubiZga. 
erT-erTi komerciuli bankis sakredito xelSekrulebaSi vxvdebiT 
pirobas, romelic SegviZlia miviCnioT, rogorc erTgvari gamosavali  
arsebuli viTarebidan. citata ipoTekiT uzrunvelyofili sabanko 

                                                 
582

 poloneTis, serbeTis, sloveniis, xorvatiis, CexeTis, estoneTis kanonmdeblobiT, 
msgavsad saqarTvelos sk-is 294-e muxlis me-5 nawiliT gaTvalisiwnebuli wesisa, 
baTilad iTvleba SeTanxmeba, romelic krZalavs erTxel ipoTekiT datvirTuli 
uZravi qonebis SemdgomSi ipoTekiT datvirTvis SesaZleblobas. ungreTsa da 
slovakeTSi kanonmdebloba iTvaliswinebs SeTanxmebas `negatiuri ipoTekis” 
Sesaxeb. ukrainis kanonmdebloba yovelTvis ipoTekiT datvirTvis SemTxvevaSi 
avaldebulebs mesakuTres, wina ipoTekaris Tanxmobis arsebobas, Tu qoneba erTxel 
ukve datvirTulia ipoTekiT. yazxeTSi, ruseTsa da rumineTSi, SeTanxmeba 
`negatiuri ipoTekaze” sxva cnobebTan erTad registrirdeba miwis reestrSi. 
damatebiT ix. “ipoTeka, garadmavali ekonomikis qveynebSi, ipoTekisa da ipoTekuri 
fasiani qaRaldebis samarTlebrivi regulirebis reJimi”, gv. 23, 25. xelmisawvdomia: 
www.ebrd.com. 
583 sasamarTlo gadawyvetileba exeba solidaruli kreditorebis uzrunvelyofis 
sagnis nawilis gankargvisa da maT mier realizaciis etapze am safuZvliT 
warmoSobil samarTlebriv davas ix. saqarTvelos uzenaesi sasamarTlos 
samoqalaqo saqmeTa palatis 2010 wlis 1 martis gadawyvetileba, saqme #as-140-133-
2010. 



 201 

kreditis xelSekrulebidan: `winamdebare sesxis uzrunvelsayofad 
ipoTekiT datvirTuli an dagiravebuli qoneba ipoTekiT 
daitvirTa/dagiravda momdevno rigis ipoTekiT giravnobiT sxva 
komerciuli bankis an sxva tipis sakredito dawesebulbebis 
sasrgeblod. banki uflebamosilia vadamde dafarva ganaxorcielos 
klientis werilobiTi gancxadebidan 10 sabanko dRis vadaSi.” 

komerciuli banki, zemoT aRniSnuli pirobiT, marTalia, 
movales ver ukrZalavs xelSekrulebiT uzrunvelyofis sagnis 
gankargvas, Tumca ipoTekis sagnis mesakuTris amgvari  
gadawyvetileba SesaZlebelia sakredito xelSekrulebis vadamde 
Sewyvetis safuZveli gaxdes. 

ssk-is 294-e muxlis me-4 nawili, romelic TiTqos xels uwyobs 
mesakuTris uflebamosilebis SeuzRudavad ganxorcielebas, laxavs 
kreditoris intersebs, vinaidan misi nebisagan damoukideblad 
SesaZlebelia misi moTxovnis uzrunvelyofis sagani imdagvarad 
daitvirTos, rom ver SeZlos moTxovnis dakmayofileba. 

yovelive zemoT aRniSnulidan gamomdinare, sasurveli iqneboda 
cvlileba Seexos ssk-is 294-e muxlis me-4 nawils da aRniSnuli 
norma gaxdes dispoziciuri Sinaarsis, sakredito-saxelSekrulebo 
urTierTobis mxareebs ipoTekis arsebobis ganmavlobaSi da mieceT 
SesaZlebloba miaRwion SeTanxmebas ipoTekis  sagnis gankarvis 
akrZalvaze, rac mxareebs SesaZleblobas miscems Tavidan aicilon 
qonebis mometebul brunvaunarianobasTan dakavSirebuli finansuri 
da samarTlebrivi riskebi, rac gansakuTrebuli simwvaviT ipoTekis 
saganze rigiTobis dros iCens Tavs. 584  
 

9.5  saxelSekrulebo Tavisufleba Tu TvalTmaqcuri garigeba 

 
erTi sakiTxia, uzrunvelyofiTi sakuTrebis dasaSveboba 

sakanonmdeblo sivrceSi, xolo meore, rodesac mxareebs 
kanonmdeblobiT dadgenili sxva institutis maregulirebeli 
normebis gamoyenebiT surT moTxovnis uzrunvelyofa, mxedvelobaSi 
maqvs sasesxo-sakredito moTxovnis ipoTekiT uzrunvelyofis 
nacvlad, nasyidoba gamosyidvis uflebiT gaformeba.  

ssk-is 56-e muxlis komentarebSi xatovnadaa daxasiaTebuli 
TvalTmaqcuri garigebis Sinaarsi: mxareTa namdvili nebis gamovlena 
sxva garigebis samoselSia gaxveuli. 585 

                                                 
584

 saqarTvelos samoqalaqo kodeqsi ipoTekis institutisagan gansxvavebiT, uSvebs 
SeTanxmebas `negatiur giravnobaze”. ssk-is 266-e muxlis pirveli nawilis Tanaxmad, 
mxareebi SeiZleba SeTanxmdnen, rom damgiravebeli ar gaasxvisebs da ar 
daagiravebs giravnobis sagans giravnobis uflebis Sewyvetamde. 
585 zoiZe b., ssk-is 56-e muxlis komentari, wigni pirveli, gamomc. `samarTali”, 
Tb.,1999, 86.  
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evropuli saxelSekrulebo samarTlis principebis 6:103-e muxli 
moCvenebiTi garigebis baTilobis Sesaxeb ar Seicavs aranair 
miTiTebas. am normis mowesrigebis arsidan da miznidan gamomdinare, 
aseTi garigeba mxolod maSin iqneba baTili Tu is 
marTlsawinaaRmdegoa. 586 

nasyidoba gamosyidvis uflebiT kanoniT gaTvalisiwinebuli 
samarTlebrivi konstruqciaa. rodesac xdeba maregistrirebel 
organoSi nasyidoba gamosyidvis uflebiT xelSekrulebis wardgena 
dainteresebuli piri iTxovs sakuTrebis uflebis registracias. 
wardgenili dokumentebi da saregistracio moTxovna srul 
SesabamisobaSia erTmaneTTan.  

marTlwinaaRmdegoba am SemTxvevaSi vlindeba sxva mizniT mis 
gamoyenebaSi. ssk-is me-5 muxlis safuZvelze, nasyidoba gamosyidvis 
uflebiT gaformebuli sesxis xelSekruleba CaiTvleba 
marTlsawinaaRmdegod, vinaidan ssk-is me-5 muxlis mesame nawilis 
Tanaxmad specialuri urTierTobebis momwesrigebeli normebi 
(sagamonakliso normebi) ar SeiZleba gamoyenebul iqnes analogiiT. am 
SemTxvevaSi gamosyidvis uflebis maregulirebeli normebi, rogorc 
specialuri Tavisi SinaarsiT, ar unda iqnes gamoyenebuli sesxis 
uzrunvelyofis mizniT.  

hain  biolingi werda: moCvenebiT dadebuli nasyidobis 
xelSekruleba” baTilia (ssk 56-e muxlis 1-li nawili), vinaidan ar 
arsebobs seriozulobis ganzraxva. iuridiul doqotrinaSi nasyidoba 
gamosyidvis uflebiT uzrunvelyofili sesxi  moCvenebiTi garigebis 
klasikur magaliTad unda miviCnioT. aseTi tipis garigebebis 
gamoCena da praqtikaSi damkvidreba kanonmdeblobaSi arsebul 
xarvezze metyvelebs. aseT SemTxvevebSi kontragentebi SeTanxmebulad 
moqmedeben, vinaidan ar iziareben im wesebs, rasac kanoni maT 
sTavazobs.   

moCvenebiTi da TvalTmaqcuri kategoriis garigebaTa 
Tavisebureba imaSi mdgomareobs, rom garigebis monawileebi 
urTierTSeTanxmebiT miznad isaxaven mesame pirebis SecdomaSi 
Seyvanas. es mesame piri SeiZleba iyos rogorc garigebis mxare, aseve 
saxelmwifo organo.587  

mxareebma, romlebmac miaRwies SeTanxmebas sesxze, Tumca 
samarTlebrivad sesxs daudes gamosyidvis samarTlebrivi sarCuli, 
iTvaliswineben mosalodnel samarTlebriv Sedegebs. aseTi tipis 
garigebebi TvalTmaqcuri da moCvenebiTia ara garigebis erT-erTi 
mxaris, aramed saxelmwifos mimarT.  

                                                 
586

 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, gamomc. `eSsi”, Tb., 
2009, 311; ix. И. В. Матвеев, Правовая природа недействителъних сделках, изд. Юрлитинформ, М, 

2004.  
587

 Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, 1997, 
366. 
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saqarTvelos saerTo sasamarTloebis sistemaSi araerTxel 
momxdara msgavsi davis sagniT saqmeTa ganxilva.588 sasamarTlo aseT 
SemTxvevebSi yovelTvis idga problemis winaSe: ra farglebSia 
SesaZlebeli sasamarTlos mier am wesebis gamoyeneba, anu 
sasamarTlom unda imsjelos mxareTa Soris realurad arsebuli 
valdebulebebis Taobaze, Tu unda Semoifarglos mxolod dafaruli 
garigebis mimarT moqmedi wesebis dadgeniT. amgvar davebze 
saqarTvelos sasamarTlo praqtika ara marto baTilad acxadebs 
garigebas, aramed, miuxedavad mosarCelis Txovnisa, sasamarTlo 
gadawyvetilebiT aRadgens pirvandel mdgomareobas. sasamarTlo 
avaldebulebs mxareebs TvalTmaqcuri garigebis baTilobis 
SemTxvevaSi aRdges dafaruli, anu ipoTekis mimarT moqmedi wesebi, 
rac arsebobda am garigebis dadebis momentisaTvis.589  

sasamarTlos, romelsac kanonmdeblobiT evaleba ar gascdes 
sasarCelo moTxovnis farglebs, ssk-is 56-e muxlis me-2 nawilis 
safuZvelze SeuZlia ara marto aRiaros garigebis baTilobis faqti, 
aramed daadginos, rom mxareTa Soris realuri urTierToba aris 
ipoTekiT uzrunvelyofili sesxi. aRniSnuli muxliT gamotanili 
gadawyvetileba rogorc sakuTrebisa da gamosyidvis uflebis 
gauqmebis aseve ipoTekis uflebis warmoSobis (registraciis) 
safuZvelia.  

nasyidoba gamosyidvis uflebiT uzrunvelyofili sesxis dros 
arsebobs nebis nakli. 590 Tumca, aqve ismis kiTxva: rogori saxis 
nakli gvaqs saxeze. 

kanoni piris nebas, rogorc Sinagan mzadyofnas _ miaRwios 
samarTlebriv SeTanxmebas, urTierTobis meore mxaresTan udgens 
garegnuli gamovlenis formas, rac xelmoweraSi gamoixateba. aqvs Tu 
ara mxares gaTvicnobierebuli samarTlebrivi  urTierTobis 
SesaZlo uaryofiTi da dadebiTi Sedegebi, Zneli Sesafasebelia. 
davis SemTxvevaSi vTvli, rom  eWvqveS ar dgeba garegnulad 
gamoxatuli nebis namdvilobis sakiTxi. mxareebi xelmoweriT 
adastureben maT nebas gaaformon xelSekruleba. mxareTa xelmowera 
xorcieldeba an notarialurad an maregistrirebeli organos winaSe. 
winaaRmdeg SemTxvevaSi garigeba ar daeqvemdebareba sajaro reestrSi 
registracias.  

dafaruli garigebis SemTxvevaSi realurad mxareTa Sinagani 
nebis naklTan gvaqvs saqme, romelic dafarulia sxva garigebis 
SinaarsiT, mxareTa realuri neba ki gamoxatulia faqtobriv 
urTierTobebSi. 591 

                                                 
588

 ix. saqarTvelos uzenaesi sasamarTlos didi palatis ganCinebebi:#as-1380-1602-
05(26.07.2006); :#as-1-453-06(14.07.2006); :#as-1324-1554-05(11.07.2006);  
589

 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2006 wlis gadawyvetilebebSi gamoyenebul normaTa ganmartebani.  
590

 nebis naklis cnebasTan dakavSirebiT ix. Wanturia l., dasax. naSromi, 1997, 365. 
591`nebis Teoriidan” `gamoxatvis Teoriamde” ix. Wanturia l., saqarTvelos 
samoqalaqo kodeqsis komentari, wigni mesame, gamomcemloba ”samarTali” Tb.,2001.. 
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saqarTvelos sk-is 56-e muxli, germaniis sk-is 116-e da 117-e 
muxlis gaerTianebul variants warmoadgens. saqarTvelos sk-Si ar 
gvxdeba germaniis sk-is 116-e paragrafis Sinaarsis norma, romelic 
baTilad acxadebs faruli daTqmiT dadebul garigebas.592 nasyidoba 
gamosyidvis uflebiT dadebuli sesxis xelSekruleba arc 
moCvenebiTia da arc TvalTmaqcuri, is Tavis SinaarsiT dafaruli 
garigebaa, romliTac ifareba mxareTa realuri, saxelSekrulebo 
mizani. kanonmdeblbis am xarvezs asworebs ssk-is 56-e muxlis II 
nawili, romelic TvalTmaqcur garigebas dafarul garigebas 
uwodebs da Sesabamisad, davis arsebobis SemTxvevaSi mis mimarT 
adgens faqtobrivad arsebuli urTierTobis maregulirebeli 
normebis gamoyenebas. 593 

nasyidoba gamosyidvis uflebiT dadebuli garigebis 
SemTxvevaSi, marTalia, mxreebi aRweven SeTanxmebas, Tumca am 
garigebiT ifareba is mizani, romelsac mxareebi realurad isaxaven 
sakuTrebis uflebis gadacemiT uzrunvelyon fuladi valdebuleba.  

kanoniT gaTvaliswinebuli meqanizmebis miuxedavad, Tuki kerZo 
samarTlebrivi urTierTobebis monawileni gadawyveten sesxis 
xelSekruleba moaqcion sxva saxis institutis regulirebis qveS, maT 
unda gaiTvaliswinon ssk-is 56-e muxlis meore nawili, romlis 
Tanaxmad dava faqtobrivi urTierTobebis Sesabamisad ganixileba.594  

saxelSekrulebo urTierTobis mxareebisaTvis umjobesia 
xelSekrulebaSi mkafiod gamoxaton is samarTlebrivi Sinaarsi, 
romelsac isini isaxaven miznad. germaneli mecnieri hain biolingic 
msgavs rekomendacias aZlevs maT: `mxareebi, gansakuTrebiT 
kreditoris rolSi movlenili bankebi, msgavsi saxiT martivad 
gasaSifr, moCvenebiTi garigebebiT safrTxis qveS ayeneben sasurvel 
garantiebsa da uzrunvelyofili sesxebis ukan gadaxdis faqts. 
amitom vurCevdi maT, dadon iseTi saxis xelSekrulebebi, romelTac 
mtkicebulebiTi Zala GgaaCniaT sasamarTloSi da amiT daicvan Tavisi 
da bankis kanonieri da uzrunvelyofis interesebi. sasurvelia, rom 

                                                                                                                                                     
155-157; kikoSvili s., nebis nakli qarTul samarTalSi, samagistro naSromi, Jur.: 
`qarTuli samarTlis mimoxilva”, specialuri gamoSveba, 2008, 3-30. 
592  kereseliZe d.,  dasax. naSromi, gamomc. `eSsi”, Tb.,2009, 311. 
593 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis  
saqmeTa palatis 2009 wlis 29 ivnisis gadawyvetileba, saqme #as-253-578-09: 
miTiTebuli xelwerilis safuZvelze sasamarTlom miiCnia, rom sadavo uZravi 
qonebis nasyidobis xelSekrulebis arc erT mxares ar surda im Sedegis dadgoma, 
rac pirdapir am xelSekrulebis Sinaarsidan gamomdinareobs. amdenad, sadavo 
nasyidobis xelSekrulebiT daifara ipoTekis xelSekruleba, aRniSnuli ki, 
samoqalaqo kodeqsis 56-e muxlis meore nawilis Tanaxmad, garigebis baTilobis 
safuZvelia.  
594 ssk-is 56-e muxlis meore nawili: Tu mosaCveneblad dadebuli garigebiT 
mxareebs surT sxva garigebis dafarva, maSin gamoiyeneba dafaruli garigebis 
mimarT moqmedi wesebi (TvalTmaqcuri garigeba). 
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moxdes mxareTa Soris uzrunvelyofis SeTanxmebis gaxsnilad 
dafiqsireba.595   

aravisTvis dasamali ar aris kreditoris survili, meti mogebis 
miRebis, moTxovnis mokle vadebSi da ekonomiurad dakmayofilebis 
Sesaxeb, rac ar unda gaxdes dafaruli garigebebis praqtikaSi 
gavrcelebis mizezi. movalis qonebaze sakuTrebis uflebis swrafi 
mopovebis survilma ar unda misces kreditors SesaZlebloba 
gamoiyenos kanoniT dadgenili, Tumca sxva Sinaarsis urTierobis 
maregulirebeli normebi.  

 kanonmdeblobiT gamosyidvis ufleba ar Sedis registracias 
daqvemdebarebul uflebaTa nusxaSi. misi sajaro reestrSi 
registracia mxareTa survilzea damokidebuli. sasurvelia, 
momavalSi gamosyidvis uflebis savaldebulo wesiT registraciis 
SemoReba. gamosyidvis uflebis registraciis statistika 
SesaZleblobas mogvcems Tvali vadevnoT `dafaruli” garigebis  
dinamikas saqarTveloSi.  

 
 

daskvnebi da rekomendaciebi 
 
 

 sadisertacio naSromis _ `ipoTeka, rogorc sabanko kreditis 
uzrunvelyofis saSualeba” _ kvlevis Sedegebis safuZvelze 
Camoyalibebuli daskvnebi da rekomendaciebi,  sasurvelia, aisaxos 
erovnul kanonmdeblobaSi uZravi qonebiT uzrunvelyofis 
institutis srulyofisa da maregulirebel kanonmdeblobaSi 
arsebuli xarvezebis aRmofxvris mizniT: 

 

 saqarTvelos kanonmdeblobaSi uZravi nivTis cnebis mimarT 
araerTgvarovani midgoma arsebobs, maT Soris mniSvnelovania 
dazustdes, Tu ra kategoriis uZravi nivTia ipoTekis obieqti. 
sasurvelia, erTmaneTisagan gaimijnos uZravi qoneba, rogorc 
samarTlebrivi urTierTobis obieqti da rogorc 
saregistracio erTeuli, romelzec xdeba sajaro reestrSi 
sanivTo uflebebis warmoSoba. sasurvelia, ipoTekiT 
daitvirTos gansazRvruli qoneba, romelzec sakuTrebis 
ufleba zust sazRvrebSia registrirebuli. sacxovrebeli 
sadgomis idealuri wilis ipoTekiT datvirTvis SemTxvevaSi, 
dadgindes yvela TanamesakuTris Tanxmobis gacemis 
savaldebulo wesi. 

 
 

                                                 
595

 ix. biolingi, dasax. naSromi, 85. 
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 sakanonmdeblo cvlilebebis safuZvelze, aRnagobis uflebis 
ipoTekiT datvirTvis SemTxvevaSi, dawesdes miwis mesakuTris 
sakuTrebis uflebis dacvis damatebiTi sakanonmdeblo 
garantiebi. kerZo samarTalSi TiToeul uflebas Tavisi 
Sinaarsi da maregulirebeli wesi aqvs. am wesidan gadaxvevas 
Sedegad mohyveba araswori praqtikis Camoyalibeba. aRnagobis 
ufleba, rogorc sargeblobis Sinaarsis matarebeli ufleba, 
SeiZleba moicavdes garkveul gamonakliss, Tumca amis Taobaze 
saxelSekrulebo SeTanxmebis ZaliT unda SeTanxmdnen mxareebi. 
aRnagobis uflebis Sewyvetisas ar unda dairRves miwis 
mesakuTris uflebebi, mas kanonis safuZvelze ar unda gadaeces 
imgvarad datvirTuli qoneba, romelic safrTxes Seuqmnis  
sakuTrebis uflebas. aRnagobis uflebis ipoTekiT datvirTvis 
SesaZleblobiT kanonmdebeli miwis mesakuTres  aqcevs im 
urTierTobis monawiled, romlis Taobaze ar arsebobs 
mesakuTris Tanxmoba. praqtikaSi mxareebma detalurad unda  
gamijnon Senobis samarTlebrivi bedi uflebis arsebobis 
ganmavlobaSi da uflebis Sewyvetis Semdeg. samoqalaqo 
kodeqsSi arsebuli norma, rom Senoba-nageboba aris uflebis 
arsebiTi Semadgeneli nawili, ar unda iqnes gagebuli Senobaze 
sakuTrebis uflebis fiqciad. Senoba-nageboba, romelic aris 
miwis nakveTis arsebiTi Semadgeneli nawili, misi iuridiuli 
bedis gadawyveta ar unda moxdes mesakuTris nebis 
gaTvaliswinebis gareSe. 

 

 saqarTvelos samoqalaqo kodeqsi ar iTvaliswinebs sanivTo 
uflebaTa mimarT specialur xandazmulobis vadebs. maTze 
vrceldeba saxelSekrulebo moTxovnis xandazmulobis vadebi. 
sasurvelia, kanonmdeblobiT uzrunvelyofil iqnes sanivTo 
moTxovnaTa xandazmulobis sakiTxTan dakavSirebuli xarvezis 
Sevseba. saxelSekrulebo da sanivTo moTxovnaTa mimarT 
gansxvavebuli xandazmulobis vadebidan gamomdinare, 
sasurvelia, dawesdes ipoTekiT uzrunvelyofili sabanko 
kreditis xelSekrulebidan warmoSobili moTxovnebisaTvis 
xandazmulobis erTiani vada. 

 

 germaniis sk-is safuZvelze saqarTvelos samoqalaqo kodeqsSi 
gaTvaliswinebuli ipoTekis saxeebi Tanamedrove etapze 
axlebur midgomas moiTxovs. germaniis samoqalaqo kodeqsi 
iTvaliswinebs ipoTekis erTi saxis gardaqmnas, meore saxis 
ipoTekad. saqarTveloSi, saregistracio praqtikidan 
gamomdinare sajaro reestris mier gacemul amonawerSi ar 
xdeba ipoTekis saxis miTiTeba – saerTo an mesakuTris, iseve, 
rogorc kanonmdebeli ar iTvaliswinebs ipoTekis 
saxecvlilebis SesaZleblobas. sasurvelia, samoqalaqo 
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kodeqsis normebi SesabamisobaSi movides saregistracio 
praqtikasTan da gauqmdes  ipoTekis saxeebad klasifikacia.  

 
 

 uzrunvelyofil valdebulebasTan dakavSirebuli cvlilebebi 
gavlenas axdens, aqcesoruli ipoTekis samarTlebriv 
mdgomareobaze. sasurvelia kanonmdeblobiT gamoiricxos 
moTxovnis daTmobis SemTxvevaSi movalis mimarT moqmedi 
koliziuri normebi da ormagi gadaxdis damdgeni wesebi. aseve, 
sasurvelia, ganisazRvros valis gadakisrebis institutis 
mimarTeba registrirebul ipoTekis uflebasTan.  

 
 

 Tanamedrove saregistracio kanonmdebloba ar iTvaliswinebs 
ipoTekis uflebis registraciis etapze uzrunvelyofili 
moTxovnis moculobis miTiTebas. sasurvelia, sakredito 
riskebis Sefasebisa da mosalodneli uaryofiTi Sedegebis 
Tavidan acilebis mizniT uZrav qonebaze arsebul amonawerSi 
ipoTekis uflebis aRricxvis SemTxvevaSi miTiTebuli iqnes 
ipoTekiT uzrunvelyofili moTxovnis  moculoba. 

 

 saqarTvelos samoqalaqo kodeqsis 294-e muxlis me-4 nawilis 
Tanaxmad, baTilad cxaddeba kreditorisa da movalis 
SeTanxmeba ipoTekis sagnis gankargvis akrZalvis Taobaze. 
qarTul uzrunvelyofis samarTalSi umjobesia SemoRebul 
iqnes dispoziciuri Sinaarsis norma, romlis safuZvelzec 
SesaZlebeli iqneba mxareTa SeTanxmeba “negatiuri ipoTekis” 
Sesaxeb. mxareTa SeTanxmebiT SesaZlebelia mesakuTres 
aekrZalos ipoTekis uflebis arsebobis ganmavlobaSi uZravi 
qonebis gankargvis uflebamosileba. 

 

 saregistracio procesis gamartivebisa da uflebaTa 
eleqtronuli aRricxvis principebidan gamomdinare, 
sasurvelia, gaizardos saregistracio ganacxadis mniSvneloba, 
romlis Sevseba moxdeba eleqtronul formatSi da romelic 
daadasturebs, rogorc xelSekrulebis faqtis dadebas, aseve 
moicavs yvela saWiro saregistracio informacias, romelic 
aisaxeba sajaro reestris programul monacmeTa bazaSi. 
ipoTekiT uzrunvelyofili sabanko kreditis xelSekrulebis 
wardgenis nacvlad, sasurvelia, registraciis miznebisaTvis 
sajaro reestrSi moxdes saregistracio ganacxadis wardgena, 
romelic xelSekrulebis elemenetebisa da saregistracio 
Sinaarsis safuZvelze Caanacvlebs didi moculobis uflebis 
damdgen dokuments. umjobesia saregistracio ganacxadi 
SemuSavdes, rogorc blankis formis uflebis damdgeni 
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dokumenti, romelSic aisaxeba mxareTa saxelSekrulebo 
SeTanxmebis Sinaarsi, anu  is informacia, romelsac arsebiTi 
mniSvneloba aqvs saregistracio miznebisaTvis. 

 

 samoqalaqo kodeqsiT gansazRvruli wesi, rom sajaro reestrSi 
wardgenil iqnes kanonmdeblobiT dadgenili wesiT 
damowmebuli garigeba, saWiroebs dazustebas. sakanonmdeblo 
cvlilebebis safuZvelze damowmebis iuridiuli 
moqmedebisaTvis fakultaturi mniSvnelobis miniWebiT ar xdeba 
sanotaro damowmebis mniSvnelobis ugulebelyofa, notariusi, 
rogorc maRali `ndobis mandatiT” aRWurvili piri kvlav 
asrulebs kerZosamarTlebriv urTierTobebSi sajaro-
samarTlebrivi wesrigis ganxorcielebis funqcias. 
kanonmdeblobiT unda ganisazRvros im garigebaTa zusti 
CamonaTvali,  romelic daeqvemdebareba savaldebulo sanotaro 
damowmebis wess.  

 
 

 evropis kerZo samarTalSi fulad valdebulebebTan 
dakavSirebuli saknonmdeblo reforma misabaZi magaliTia 
qarTveli kanonmdeblisTvis. samomxmareblo kreditis Sesaxeb 
evrodireqtiva da germaniis sk-Si 2002 wels  Sesuli 
cvlilebebi miznad isaxavs fuladi valdebulebebis saxeebad 
klasifikacias da specialuri wesebis SemoRebas. saqarTvelos 
samoqalaqo kodeqsi, romelic sasesxo-sakredito 
xelSekrulebebis maregulirebel wesebs iTvaliswinebs, dgas 
aucileblobis winaSe _ kerZosamarTlebriv urTierToebSi 
SemoiRos samomxmareblo kreditis momwesrigebeli specialuri 
wesebi, rac mogvcems SesaZleblobas kanonmdeblobiT  moxdes 
fuladi Sinaarsis xelSekrulebaTa klasifikacia 
samomxmareblo, biznesis dafinansebisa da uZravi qonebiT 
uzrunvelyofili fuladi valdebulebebis saxiT.   

 
 

 saqarTvelos samoqalaqo kodeqsi moicavs rogorc ipoTekis, 
aseve ipoTekis mowmobis momwesrigebel wesebs. kanonmdeblobiT 
erTmaneTis paralelurad arsebobs wignis ipoTekisa da 
sabaraTe ipoTekis maregulirebeli wesebi. sasurvelia 
kanonmdeblobiT mowesrigdes ipoTekis mowmobis Sesabamisobis 
sakiTxi sajaro reestrSi registrirebul ipoTekis uflebasTan. 
ganxorcieldes ipoTekis mowmobis dagiravebis momwesrigebeli 
normebis gadaxedva, raTa SesaZlebeli gaxdes aRsrulebis 
etapze ipoTekis mowmobis realizaciis sakanonmedeblo 
regulaciis gaTvaliswineba.  
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 saqarTvelos kanonmdeblobiT erTmaneTis paralelurad 
arsebobs rogorc kerZosamarTlebrivi, aseve sajaro 
samarTlebrivi ipoTeka. samoqalaqo kodeqsi ar gamoyofs 
ipoTekis specialur wesebs, romlebic gansxvavebul midgomebs 
iTvaliswineben calkeuli subieqtebis mimarT, Tumca sajaro 
reestrisa da aRsrulebis procesis maregulirebel normatiul 
aqtebSi ar vxvdebiT am tendencias. kanonmdeblobiT 
uzrunvelyofil iqnes yvela statusis subieqtis Tanabar 
pirobebSi Cayeneba, ipoTekis uflebis dadgenisa da warmoSobis 
TvalsazrisiT. gauqmdes specialuri subieqtebisaTvis ipoTekis 
rigiTobasTan dakavSirebuli normebis sagadasaxado 
kanonmdeblobasa da saaRsrulebo warmoebaTa Sesaxeb kanoniT. 
sasurvelia, kanonmdeblobiT dadgindes sajaro da kerZo- 
samarTlebrivi Sinaarsis ipoTekis dadgenisa da registraciis 
Tanabari sakanonmdeblo moTxovnebi – ipoTekisa da 
sagadasaxado ipoTeka/giravnobis. erTgvarovani wesebis 
gaTvaliswinebiT sajaro da kerZosamarTlebrivi 
uzrunvelyofis saSualebaTa warmoSobis, registraciis vadebis, 
rigiTobis, aRsrulebisa da xandazmulobis vadebis aTvlis 
kuTxiT, rac xels Seuwyobs winaaRmdegobebis aRmofxvras 
qarTul uzrunvelyofiT samarTlaSi.  

 

 komerciul bankebTan urTierTobebSi movale gadayvanil unda 
iqnes momxmareblis statusSi. kanonmdeblobiT dadgindes 
movalis, rogorc susti mxarisa da momxmareblis uflebebis 
dacvis samarTlebrivi garantiebi. uZravi qonebiT 
uzrunvelyofis samarTalSi moxdes movalis, rogorc susti 
mxaris ganxilva da misi uflebebis samarTlebrivi dacva 
informirebulobisa da sasamarTlosTvis mimarTvis formiT. 
sabanko dawesebulebebis mier moxdes `generaluri” ipoTekiT 
uzrunvelyofili sakredito xelSekrulebis gamoqveyneba da am 
gziT  xelSekrulebis standartul pirobaTa sajaroobis 
uzrunvelyofa.  

 
 

 sakredito xelSekruleba datvirTulia saprocento 
ganakveTebiT. sakredito xelSekrulebaSi zustad ganisazRvros 
movalis mier gadasaxdeli procentebis samarTlebrivi 
safuZveli. dawesdes sasamarTlo kontroli kredtoris mier 
saprocento ganakveTis moTxovnasTan dakavSirebiT. kreditors 
sakredito xelSekrulebis vadis gasvlis Semdeg aekrZalos 
saprocento ganakveTis moTxovnis ufleba, garda 
saxelSekrulebo vadis darRvevisaTvis dawesebuli saprocento 
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ganakveTisa (sauravis). kanoniT zustad ganisazRvros rTuli 
procentis (procentis procentis) dadgenis SemTxvevebi.  

 

 saqarTvelos kanonmdeblobiT sekvestris instituti ganixileba, 
rogorc movalis uZravi qonebis iZulebiTi marTvis RonisZieba. 
kanonmdeblobiT sasurvelia sekvestris instituti 
gaTavisufldes iZulebis elementebisagan. movales (mesakuTres) 
mieniWos calmxrivad sasamarTlosaTvis ipoTekis sagnis 
iZulebiTi marTvis  (sekvestris) moTxovnis ufleba. 
sasurvelia, uzrunvelyofili valdebulebis nawilobriv 
Sesrulebis SemTxvevaSi, mediaciis institutis gamoyenebiT 
moxdes uzrunvelyofis sagnis marTva mxareTa SeTanxmebis 
safuZvelze.  

 

 notariusisaTvis saaRsrulebo furclis gacemis 
uflebamosilebis miniWeba, rogorc sasamarTlo funqciis 
delegirebis faqti, moiTxovs am saxis sanotaro 
moqmedebisaTvis maRali standartis dawesebas. kanonmdeblobiT 
notariusis mier saaRsrulebo furclis gacemis dros 
minimumamde unda SeizRudos sanotaro moqmedebis Tavisuflebis 
farglebi. kreditoris moTxovnis dadgenis etapze, notariusi 
mkacrad unda iTvaliswinebdes mxareTa saxelSekrulebo 
SeTanxmebis pirobebs. kanonmdebelobiT sizustiT unda 
ganisazRvros sanotaro aqtis iuridiuli Zala da misi 
moqmedebis farglebi. iZulebiTi aRsrulebis garda, 
sasurvelia, notariusis saaRsrulebo furclis safuZvelze, 
kanonmdeblobiT specialistsac mieces SesaZlebloba Caataros 
auqcioni. 

 
 

 ipoTekisa da uzrunvelyofis sxva saxis saSualebebis 
SedarebiTi analizi, cxadyofs, uZravi qonebiT moTxovnis 
uzrunvelyofis prioritetulobas. Tanamedrove etapze ssk-Si 
uzrunvelyofiTi sakuTrebis institutis SemoRebis 
aucilebloba ar dgas, Tumca ipoTekis maregulirebeli 
normebi, romlebic moTxovnis daukmayofileblobis SemTxvevaSi 
ipoTekis saganze kreditoris sakuTrebis uflebis gadacemis 
wesebs iTvaliswinebs, saWiroebs gaanalizebasa da srulyofas. 
sadisertacio naSromSi kvlevis Sedegebis gaTvaliswinebiT da 
im upiratesobebiT, romelic Camoyalibebulia uzrunvelyofiTi 
sakuTrebis institutTan dakavSirebiT da maTi implementaciiT 
ipoTekis maregulirebel normebSi, SesaZlebelia miviRoT 
ipoTekis universaluri modeli.  
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gamoyenebuli normatiuli masalaF 

 
saqarTvelos samoqalaqo kodeqsi (1997 wlis 26 ivnisis, 2011 wlis 
ivnisis Tvis mdgomareobiT). 
 
sajaro reestris Sesaxeb kanoni (2008 wlis 19 dekembris, 2011 wlis 
ivnisis Tvis mdgomareobiT). 
 
saaRsrulebo warmoebaTa wesis Sesaxeb kanoni (1999 wlis 16 aprilis, 
2011 wlis ivnisis Tvis mdgomareobiT). 
 
sagadasaxdo kodeqsi (2010 wlis 17 seqtembris, 2011 wlis ivnisis Tvis 
mdgomareobiT). 
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notariatis Sesaxeb kanoni (2009 wlis 4 dekembris, 2011 wlis ivnisis 
Tvis mdgomareobiT). 
 
saqarTvelos mTavrobis dadgenileba №57, 2009 wlis 24 marti 
mSeneblobis nebarTvis gacemis wesisa da sanebarTvo pirobebis 
Sesaxeb. 
 

 
saqarTvelos saerTo sasamarTloebis gadawyvetilebani 

saqarTvelos uzenaesi sasamarTlos, samoqalaqo saqmeTa palata, 
saqme #as-1283-1538-09, 25 maisi, 2010.  

 
saqarTvelos uzenaesi sasamarTlos didi palatis 2009 wlis 28 
ivlisis #bs-1537-1494(k-08).  
 

saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis  2007 wlis 7 maisis gadawyvetileba, 
saqme # as-123-466-07. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis  2007 wlis 2 agvistos gadawyvetileba, 
saqme # as-40-394-07.  
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis  2007 wlis 2 noembris gadawyvetileba, 
saqme #as-509-856-07. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis  2007 wlis 28 maisis gadawyvetileba, 
saqme # as-1446-370-05. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo samewarmeo da 
gakotrebis saqmeTa palatis 2007 wlis 3 oqtombris gadawyvetileba 
saqme # as-555-896-07. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis  saqmeTa palatis 2009 wlis 15 ianvris gadawyvetileba, 
saqme  #as-903-1111-08. 
 
saqarTvelo uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 7 oqtombris gadawyvetileba, 
saqme saqme # as-615-924-09. 
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saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis  saqmeTa palatis 2009 wlis 29 ivnisis gadawyvetileba, 
saqme saqme #as-253-578-09. 
 
saqarTvelos uzenaesi sasamarTlos, samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 6 ivlisis gadawyvetileba, 
saqme #as-432-746-09. 
 
saqarTvelos uzenaesi sasamarTlos, samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 29 ianvris gadawyvetileba, 
saqme #as-1010-1207-08. 
 
saqarTvelos uzenaesi sasamarTlos., samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis, 2009 wlis 10 dekembris gadawyvetileba, 
saqme #as-1005-1280-09. 
 
saqarTvelos uzenaesi sasamarTlos. samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 26 Tebervlis gadawyvetileba, 
saqme #as-1101-1257-08.  
  
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 10 martis gadawyvetileba, 
saqme #as-950-1153-08. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 5 Tebervlis gadawyvetileba, 
saqme #as-1027-1220-08. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 25 ivnisis gadawyvetileba 
saqme, #as-242-567-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 29 dekembris gadawyvetileba, 
saqme #as-357-676-09.     
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis  saqmeTa palatis 2009 wlis 22 ivnisis gadawyvetileba, 
saqme #as-487-798-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis  saqmeTa palatis 2009 wlis 22 ivlisis gadawyvetilebaze, 
saqme #as-525-835-09. 
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saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis  saqmeTa palatis 2009 wlis 19 noembris gadawyvetileba, 
saqme #as-550-859-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009  wlis 16 oqtombris, 
gadawyvetileba, saqme. #as-613-922-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2009 wlis 8 oqtombris  gadawyvetileba, 
saqme #as715-1014-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis  saqmeTa palatis 2009 wlis 9 noembris gadawyvetileba, 
saqme #as-866-1152-09. 
 
saqarTvelos uzenaesi sasamarTlo samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2008 wlis 16 ianvris ganCineba, saqme #as-
821-1138-07. 
 
saqarTvelos uzenaesi sasamarTlo samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis 2008 wlis 11 Tebervlis ganCineba, saqme 
saqme #as-792-1114-07. 
   
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis  
2010 wlis 25 ianvaris gadawyvetileba, saqme #as-1171-1433-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis  14  ianvaris gadawyvetileba, saqme #as-1059-1326-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis 4 Tebervalis gadawyvetileba, saqme #as-1057-1324-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis 4 Tebervalis gadawyvetileba, saqme#as-1232-1491-09. 
 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis 15 martis gadawyvetileba, saqme #as-1269-1527-09. 
 
saqarTvelos uzenaesi sasamarTlos, samoqalaqo saqmeTa palatis 2010 
wlis 1 martisgadawyvetileba, saqme #as-140-133-2010. 
                   
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis 4 Tebervalis gadawyvetileba, saqme #as-957-1236-09. 
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