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Sesavali 
 
           

 
 Tanamedrove pirobebSi sasamarTlo praqtikaSi warmoiSoba mTeli 
rigi problemebi, romelic ukavSirdeba sakasacio sasamarTlos 
mier gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebas da 
Sesabamisi gadawyvetilebis (ganCinebis) miRebas. 
 winamdebare TemaSi Cven SevecadeT, dagvexasiaTebina sakasacio 
sasamarTlos mier gadawyvetilebis1 kanonierebis Semowmebis 
zogierTi Tavisebureba.  
   aRniSnuli sakiTxebi exeba gasaCivrebis instituts, romelsac 
gaaCnia sakmaod didi istoria.  
    i. javaxiSvili aRniSnavs, rom “unda davaskvnaT, rom “saajo 
kari”, romelSiac vazirTa-upirvelesi kviraSi erTxel 
mosamarTleobda, saqarTvelos pirveli safexuris dawesebuleba ki 
ara, aramed umaRlesi sasamarTlo unda yofiliyo, romelSiac 
pirveli safexuris sasamarTlos gadawyvetilebiT ukmayofiloTa 
saCivari da “aja” irCeoda xolme”.2 aqve igi agrZelebs, rom 
“samarTali sameufo”, uzenaesi sasamarTlo, sadac winaT saqmeebs 
TviT mefe arCevda, daviT aRmaSenebelma calke dawesebulebad 
aqcia, romelSiac mefis magier gansakuTrebuli msajulebi isxdnen, 
“kacni marTlad mcnobelni da gankiTxulni moCivarTani, romelTa 
mier miiRebdes kurnebasa.”3 
 

                                                 
1
 sssk 391-e muxlis pirveli nawilis Tanaxmad “saapelacio sasamarTlos 
gadawyvetileba mxareebma da mesame pirebma damoukidebeli moTxovniT SeiZleba 
kanoniT dadgenil vadaSi gaasaCivron sakasacio sasamarTloSi.” am SemTxvevaSi 
termini “gadawyvetileba” unda gavigoT farTo mniSvnelobiT, romelSic 
moiazreba aseve “ganCineba”. am normiT mxedvelobaSia saapelacio sasamarTlos 
mier miRebuli procesualur-samarTlebrivi dokumenti, romliTac erT 
SemTxvevaSi SeiZleba ZalaSi darCes pirveli instanciis sasamarTlos 
gadawyvetileba an saqme daabrunos xelaxla gansaxilvelad pirveli instanciis 
sasamarTloSi, ris Taobazec sasamarTlos gamoaqvs ganCineba an SeuZlia 
gamoitanos axali gadawyvetileba. aRniSnuli procesualuri dokumentebi 
eqvemdebareba gasaCivrebas da warmoadgens sakasacio saCivris obieqts. 
2
 ivane javaxiSvili. qarTuli samarTlis istoria. Txzulebani Tormet tomad, t. 
VII., Tb. 1984, gv., 341 
3
 ix. iqve, gv., 341 
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rogorc vxedavT, saqarTveloSi uZvelesi droidan icnobdnen 
sasamarTlo gadawyvetilebaTa gasaCivrebis instituts.4 

Tanamedrove kasacia warmoiSva safrangeTSi da aq miiRo Tavisi 
saboloo saxe. me-16 saukuneSi ukve arsebobs sasamarTlo 
gadawyvetilebebis gauqmebis samefo sabWosadmi specialuri 
saCivari (contrari étés et nullité s). 1667 wlis ordonansis mixedviT 
kasacia ganisazRvreba, rogorc gadawyvetilebaTa gauqmebis wesi, 
romlebic arRveven ordonansebsa da ediqtebs. kasacia 
warmoadgenda samefo xelisuflebis atributs da Seadgenda 
samefo sabWos funqcias (conceil des parties). aRniSnul sabWoSi 
arsebuli procedura, romelic dafuZnda 1738w. SemorCenilia 
dRevandel axal sakasacio sasamarTlos samoqalaqo 
ganyofilebaSi.5 

1791 wels damfuZnebelma krebam gadawyvita daetovebina kasaciis 
instituti, davas iwvevda mxolod is, unda daetovebinaT conceil des 

parties, Tu SeecvalaT igi sakanonmdeblo krebasTan arsebuli 
gansakuTrebuli komitetiT kanonebis ganmartebisaTvis, an/da 
SeeqmnaT specialuri sasamarTlo organo, romelic xelmisawvdomi 
iqneboda yvelasaTvis. debatebis Sedegad miRebul iqna sasamarTlo 
organoebis TavSi arsebuli sakasacio tribunali,  (napoleonis 
mier gardaqmnili iqna sakasacio sasamarTloSi), romelic 
damoukidebeli iyo sakanonmdeblo da aRmasrulebeli 
xelisuflebisagan, magram TviTon ar warmoadgenda sasamarTlo 
instancias.6 safrangeTis sakasacio sasamarTlos msgavsad, me-19 
saukuneSi sakasacio sasamarTloebi Seiqmna belgiaSi, italiaSi, 
SveicariaSi, espaneTSi, rumineTSi, serbeTSi da sxva. 

Cven aRar mivyvebiT sakasacio sasamarTlos institutis 
Camoyalibebis istoriuli etapebis ganxilvas, mxolod aRvniSnavT, 
rom sakasacio sasamarTlos gaaCnia istoriuli fesvebi, ramac 
sabolood ganapiroba misi, rogorc zemdgomi instanciis 
sasamarTlos Camoyalibeba. sxvadasxva qveynebis sakasacio 
sasamarTloebs gaaCniaT saerTo da ganmasxvavebeli niSnebi, rac 
garkveuli TaviseburebebiT aisaxeba, upirveles yovlisa, 
gasaCivrebuli gadawyvetilebis Semowmebis procesze da Sedegebze. 
Sedarebis saSualebiT, zogierTi qveynis sakasacio modelis 
analiziT vecadeT, yuradReba gagvemaxvilebina sakasacio 
sasamarTlos iseT niSan-Tvisebaze, rogoricaa gasaCivrebuli 
gadawyvetilebis samarTlebrivi mxaris Semowmebis mniSvneloba. 
ZiriTadad yuradReba gavamaxvileT safrangeTisa da germaniis 
sakasacio sasamarTlos modelebze, romelTa analizi ufro 

                                                 
4
 dawvr. ix. v. xrustali. statia « saqarTvelos Tanamedrove kasaciis warmoSoba 
da ganviTareba. ». Jurnali « marTlmsajuleba », #1, 2009w., gv. 38-45  

5
 http://gatchina3000.ru/brockhaus-and-efron-encyclopedic-dictionary/049/49494.htm  

6
 ix. iqve 

http://gatchina3000.ru/brockhaus-and-efron-encyclopedic-dictionary/049/49494.htm
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naTlad da mkafiod gvaZlevs winamdebare TemaSi dasmuli 
problematikis gamokveTisa da misi SesaZlo gadaWris gzebis 
danaxvis saSualebas. 

   Temis aqtualoba. 
   winamdebare TemaSi ganxiluli problemis warmoSoba 
ganpirobebulia qarTuli sakasacio sasamarTlos erT-erTi 
arsebiTi niSniT, rac gamoixateba imaSi, rom sakasacio 
sasamarTlo amowmebs sakasacio wesiT gasaCivrebuli saapelacio 
sasamarTlos gadawyvetilebis (ganCinebis) mxolod samarTlebriv 
mxares, e.i. gadawyvetilebis kanonierebas, mis iuridiul mxares.  

sakasacio sasamarTlo ar aris faqtebis damdgeni sasamarTlo, is 
ar ikvlevs axal faqtebsa da mtkicebulebebs. gamonakliss 
SeiZleba warmoadgendes procesualuri darRvevis Semcveli 
faqtebisa da mtkicebulebebis Semowmeba. aqedan gamomdinare, ismis 
kiTxva: Tu sakasacio sasamarTlo ar aris faqtebis damdgeni 
sasamarTlo da amowmebs gadawyvetilebis mxolod samarTlebriv 
mxares, ra Sexeba gaaCnia mas faqtebTan, anu ra mniSvneloba eniWeba 
faqtobriv garemoebebs sakasacio sasamarTloSi.  

winamdebare naSromi warmoadgens zemoaRniSnul kiTxvaze pasuxis 
gacemis erTgvar cdas. migvaCnia, rom SeuZlebelia gasaCivrebuli 
gadawyvetilebis (ganCinebis) samarTlebrivi mxaris Semowmeba 
faqtobrivi garemoebebis Semowmebis gareSe da swored faqtobrivi 
garemoebebis Semowmebis kriteriumebis gansazRvra iwvevs Cvens 
interess. faqtobrivi garemoebebis mniSvnelobis gansazRvra 
sakasacio sasamarTloSi ukavSirdeba samarTalSefardebis 
gadasinjvasTan dakavSirebul Taviseburebebs.   

rogorc wesi, sasamarTlo praqtika orientirebulia konkretuli 
saqmis gadawyvetaze da konkretul saqmeze samarTalSefardebis 
gadasinjvisas gansazRvravs faqtobriv garemoebebTan urTierTobis 
sakiTxs. 
  sasamarTlo praqtika ar aris sakmarisi safuZveli, romelic 
mogvcemda faqtobrivi garemoebebis mniSvnelobis gansazRvris 
SesaZleblobas. amisaTvis aucilebelia Teoriuli kvleva, romlis 
erT-erT winapirobas warmoadgens sasamarTlo praqtikiT 
dagrovili gamocdilebis ganzogadoeba da Seswavla, misi 
pozitiuri da negatiuri mxareebis gamovlena.  
   saqarTvelos samoqalaqo saproceso kodeqsi ar Seicavs iseT 
normas, romelic mogvcemda sakasacio instanciis sasamarTlos 
mier faqtobrivi garemoebebis mniSvnelobisa da Semowmebis 
moculobis gansazRvris mkafiod gamokveTil da gansazRvrul 
samarTlebriv kriteriumebs. mxolod procesualur-samarTlebrivi 
normebis erToblivi analizi gvaZlevs SesaZleblobas, davinaxoT 
gasaCivrebuli gadawyvetilebis samarTlebrivi Semowmebis 
realuri suraTi. am procesualur-samarTlebriv WrilSi, romelic 
dadgenilia sakasacio sasamarTlosaTvis, xSir SemTxvevaSi 
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rTulia faqtobrivi garemoebebis dadgenis mizniT saapelacio 
sasamarTlos gadawyvetilebis (ganCinebis) gauqmebisa da saqmis 
xelaxla gansaxilvelad dabrunebis Tu axali gadawyvetilebis 
gamotanis Sesaxeb gadawyvetilebis miReba. 
   es problema xSirad arTulebs daskvnis gakeTebas imis Sesaxeb, 
Tu sakasacio sasamarTlom ramdenad marTebulad daabruna saqme 
xelaxla gansaxilvelad saapelacio sasamarTloSi an ramdenad 
marTebulad gamoitana axali gadawyvetileba; ra faqtobriv 
garemoebebze da rogor unda gaamaxvilos yuradReba sakasacio 
sasamarTlom; romel faqtobriv garemoebebs da ra moculobiT 
SeiZleba Seexos sakasacio sasamarTlo, rodesac saqmes abrunebs 
saapelacio sasamarTloSi xelaxla gansaxilvelad an ZalaSi 
tovebs gasaCivrebul saapelacio sasamarTlos gadawyvetilebas 
(ganCinebas). 
aqedan gamomdinare, aucilebelia Teoriul doneze im 
samarTlebrivi kriteriumebis dadgena, romlebic gansazRvraven 
sakasacio sasamarTlos damokidebulebas faqtobriv garemoebebTan.  
 
   gamosakvlevi Temis mizani da amocanebi. 
   gamosakvlevi Temis mizania gasaCivrebuli saapelacio 
sasamarTlos gadawyvetilebis (gaCinebis) samarTalSefardebis 
gadasinjvasTan dakavSirebiT sakasacio sasamarTlos mier 
faqtobrivi garemoebebis farglebisa da maTi Semowmebis 
kriteriumebis dadgena. 
   aRniSnuli miznis misaRwevad aucilebelia Semdegi amocanebis 
gadaWra: faqtobrivi garemoebebis mniSvnelobisa da Semowmebis 
wesis zogierTi samarTlebrivi kriteriumis gansazRvra 
saapelacio da sakasacio sasamarTloSi; samarTalSefardebis 
gadasinjvis zogierTi Taviseburebis gansazRvra sakasacio 
instanciis sasamarTloSi; faqtobrivi garemoebebis, rogorc 
samarTlebrivi Semowmebis obieqtis zogierTi Taviseburebis 
gansazRvra sakasacio sasamarTloSi; faqtobrivi garemoebebis 
dadgenisa da Semowmebis procesis zogierTi Taviseburebis 
gansazRvra sakasacio sasamarTloSi; sakasacio sasamarTlos 
gadawyvetilebis zogierTi Taviseburebani da sakasacio 
sasamarTlos miTiTebebis savaldebulo Zalis gansazRvra.   
miTiTebuli amocanebi warmoadgenen kvlevis Sesabamis Tavebs da 
qmnian Temis struqturul erTobas. 
 
disertaciis struqtura da moculoba. disertacia Sedgeba 
Sesavlis, 5 Tavisa da daskvnisagan. disertaciis moculoba 
Seadgens 243 gverds, romelSic Sedis literaturis nusxa 14 
gverdze. 
 
naSromis pirveli TavSi mocemulia sakasacio sasamarTlos mier 
saapelacio sasamarTlos gadawyvetilebis samarTlebrivi 
Sefasebis zogadi daxasiaTeba. faqtobrivi garemoebebis 
mniSvnelobisa da Semowmebis  wesis zogierTi Tavisebureba 
saapelacio da sakasacio samarTalwarmoebaSi. ganxilulia 
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procesualur-samarTlebrivi normebi, rogorc sakasacio 
sasamarTlos mier faqtobrivi garemoebebis Semowmebis 
ganmsazRvreli kriteriumi.  
am TavSi gakeTebuli daskvnebi gvaZlevs SesaZleblobas, raTa 
ufro dawvrilebiT davaxasiaToT sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis 
Semowmebis zogierTi procesualuri Tavisebureba da ganvasxvavoT 
faqtisa da samarTlis sakiTxebi. 
 
am mizniT naSromis meore TavSi mocemulia sakasacio 
sasamarTloSi samarTalSefardebis gadasinjvis procesis zogadi 
daxasiaTeba. gamaxvilebulia yuradReba faqtisa da samarTlis 
sakiTxis urTierTgamijvnis problematikaze. ganxilulia 
subsumfcia da misi mniSvneloba sakasacio sasamarTloSi.  
 
pirveli ori TaviT Cven SevecadeT gamogvekveTa kvlevis 
mimarTuleba, romelic erT SemTxvevaSi exeba dadgenili 
faqtobrivi garemoebebis samarTlebriv Semowmebas, xolo meore 
SemTxvevaSi faqtobrivi garemoebebis dadgenis procesis 
samarTlebriv Semowmebas. kvlevis am or mimarTulebas eTmoba 
disertaciis mesame da meoTxe Tavebi, romlebic aseve 
urTierTkavSirSia. 
 
Sesabamisad, naSromis mesame TavSi ufro detalurad aris 
ganxiluli faqtobrivi garemoebebi, rogorc samarTlebrivi 
Sefasebis obieqti. aqve Cven vexebiT samarTlis normis gamoyeneba-
ganmartebis zogierT Taviseburebas, rac warmoadgens faqtebis 
Semowmebis kriteriums. radgan am TavSi vixilavT saapelacio 
sasamarTlos mier dadgenili faqtobrivi garemoebebis 
mniSvnelobas, aucilebeli xdeba imis daxasiaTeba, Tu ra 
SemTxvevebSi gaaCnia dadgenil faqtebs savaldebulo Zala 
sakasacio sasamarTlosaTvis da rogor xdeba maTi Semowmeba. am 
mizniT mocemul TavSi ganxilulia prezumfciis mniSvneloba 
faqtobrivi garemoebebis Semowmebisas da dasaSvebi da 
dasabuTebuli sakasacio pretenzia, rogorc am prezumfciis 
uaryofis procesualuri saSualeba. faqtobrivi garemoebebis 
samarTlebrivi Semowmebisas didi roli gaaCnia mtkicebis sagnisa 
da misi gansazRvris mniSvnelobas sakasacio sasamarTloSi, aseve 
im faqtebis mniSvnelobas, romlebic ar saWiroeben mtkicebas, ris 
ganxilvasac eTmoba miTiTebuli Tavis Sesabamisi paragrafebi. 
 
amdenad, mesame TavSi gakeTebuli daskvnebis daxmarebiT Cven 
gamovkveTeT, Tu ra mniSvneloba gaaCnia saapelacio sasamarTlos 
mier dadgenil faqtobriv garemoebebs sakasacio sasamarTlosTvis, 
amave dros, gamovyaviT is samarTlebrivi kriteriumebi, romlis 
arsebobisasac am faqtebs ar gaaCnia savaldebulo Zala sakasacio 
sasamarTlosaTvis. am ukanasknel SemTxvevaSi sakasacio 
sasamarTlos ufro mWidro kavSiri gaaCnia faqtebTan, ra drosac 
farTovdeba gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis 
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samarTlebrivi farglebi. am ukanasknel SemTxvevas eTmoba 
disertaciis meoTxe Tavi. 
 
kerZod, naSromis meoTxe TavSi mocemulia mtkicebiTi saqmianobis 
zogierTi Taviseburebis daxasiaTeba; mtkicebiTi saqmianobisa da 
misi Sefasebis zogierTi Tavisebureba sakasacio sasamarTloSi. 
yuradReba gamaxvilebulia mtkicebiTi procesis Sefasebis 
zogierT samarTlebriv da logikur kriteriumze. mtkicebis 
procesis stadiebze, rogorc Sefasebis obieqtze. amave TavSi 
ganxilulia sakasacio saCivarSi procesualur darRvevaze 
kasatoris miTiTebis zogierTi Tavisebureba da maTi mniSvneloba. 
ganxilulia mtkicebulebis miReba-gamoTxovis procesualuri 
winapirobebis zogierTi Tavisebureba, aseve, mtkicebulebis 
ganxilvasTan dakavSirebuli zogierTi Tavisebureba da mtkicebis 
tvirTis ganawilebis Sefasebis sakiTxebi. 
 
naSromis mexuTe Tavi eTmoba sakasacio sasamarTlos 
gadawyvetilebis institutis zogierT Taviseburebas. am TavSi 
ganxilulia gasaCivrebuli gadawyvetilebis (ganCinebis) ucvlelad 
datovebis samarTlebrivi kriteriumebi. gasaCivrebuli 
gadawyvetilebis gauqmebisa da saqmis xalaxla gansaxilvelad 
dabrunebis samarTlebrivi kriteriumebi. gasaCivrebuli 
gadawyvetilebis gauqmebisa da axali gadawyvetilebis gamotanis 
samarTlebrivi kriteriumebi. sakasacio sasamarTlos miTiTebebis 
savaldebulo Zala. 
 
gamokvlevis obieqti da sagani. 
 
gamokvlevis obieqts warmoadgens procesualuri normebi, 
romlebic gansazRvraven sakasacio sasamarTloSi 
samarTalSefardebis gadasinjvis SesaZleblobebs, rac moicavs 
gamokvlevis sagans. gamokvlevis sagans warmoadgens faqtobrivi 
garemoebebis mniSvnelobis ganmsazRvreli kriteriumebis dadgena 
sakasacio sasamarTloSi. 
gamokvlevis zemoaRniSnuli obieqti da sagani, rogorc 
mecnieruli procesis kategoriebi, erTmaneTs efardeba rogorc 
zogadi da kerZo, romlis Tanaxmad obieqtSi gamoyofil unda 
iqnes misi is nawili, romelic warmoadgens kvlevis sagans. 

 
mecnieruli kvlevis meTodebi. 
 
aRniSnuli naSromis gamokvlevis dros Cven vecadeT 
gamogveyenebina mecnieruli kvlevis saerTo meTodebi, kerZod, 
empiriuli gamokvlevis iseTi meTodi, rogoricaa Sedareba. 
aRniSnuli mogvcems SesaZleblobas, moviZioT da SevadaroT 
Semecnebis obieqti sxva qveynebis kanonmdeblobaSi arsebul 
analogiur sakiTxebs, romelTa Soris arsebobs obieqtur 
problemaTa garkveuli erToba. amasTan erTad isini unda 
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SevadaroT yvelaze ufro mTavari, arsebiTi niSnebis mixedviT, 
gamosakvlevi sakiTxis miznebisa da amocanebis konteqstSi.  
imisaTvis, rom ganvsazRvroT gamosakvlevi sagnis cneba da 
gamovyoT misi arsebiTi niSnebi, romlebic damaxasiaTebelia 
mxolod gansaxilveli sagnisaTvis, rac safuZvlad daedeba mis 
Semdgom ganmartebas, aucilebelia, mivmarToT mecnieruli kvlevis 
iseT meTodebs, romlebic gamoiyeneba rogorc empiriul, aseve 
Teoriul doneze, kerZod, abstragireba, analizi, sinTezi, 
induqcia da deduqcia.  

 
 

I. faqtobrivi garemoebebis mniSvnelobisa da Semowmebis wesis 
samarTlebrivi kriteriumebis gansazRvris zogierTi sakiTxi 
sakasacio sasamarTloSi  
 
 
 

1.1. sakasacio sasamarTlos mier saapelacio sasamarTlos 
gadawyvetilebis samarTlebrivi Sefasebis zogadi daxasiaTeba 

 
gansaxilveli Tematikis gaTvaliswinebiT, aRniSnul paragrafSi 
Cven SevexebiT sakasacio instanciis sasamarTlos mxolod im 
mxareebs, romlebic exeba saapelacio sasamarTlos mier 
gamotanili gadawyvetilebebis kanonierebis Semowmebas. 
 
sakasacio sasamarTlos qarTul models gaaCnia mTeli rigi 
arsebiTi niSnebi, romlebiTac igi gansxvavdeba rogorc 
saapelacio sasamarTlosagan, aseve _ sxvadasxva qveynis sakasacio 
sasamarTlos modelebisagan.  
swored gadawyvetilebis samarTlebrivi mxaris Semowmeba 
warmoadgens sakasacio sasamarTlos (qarTuli modelis mixedviT) 
erT-erT ganmasxvavebel niSans. Tu ufro zustad gamoviyenebT 
kanonismier terminologias, sakasacio sasamarTlos SeuZlia 
mxolod Seamowmos, kanonis darRveviT iqna Tu ara gamotanili 
kanonier ZalaSi Seusvleli da gasaCivrebuli saapelacio 
sasamarTlos gadawyvetileba (ganCineba). aRniSnulis 
gaTvaliswinebiT, TemaSi gamoyenebul terminebSi “samarTlebrivi 
mxare”, “samarTlebrivi Semowmeba” Cven vgulisxmobT gasaCivrebuli 
gadawyvetilebis “kanonierebis Semowmebas”. sakasacio 
sasamarTloSi gasaCivrebuli gadawyvetilebis kanonierebis 
Semowmebis, rogorc am sasamarTlo instanciisaTvis 
damaxasiaTebeli aspeqtis, Seswavla mniSvnelovania imdenad, 
ramdenadac zustad es aspeqti gansazRvravs sakasacio 
sasamarTlos qarTuli modelis arss da am sasamarTlo 
instanciis muSaobis specifikas. am aspeqtis Seswavlas gaaCnia 
sxvadasxva mxare: isini exeba, erT SemTxvevaSi _ procesualur-
samarTlebriv normebs, romlebic gansazRvraven kasaciis 
aRniSnuli “mimarTulebis” raobas da, amasTan dakavSirebiT, im 
procesualur-samarTlebriv urTierTobebs, romlebic warmoiSveba 
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sakasacio saCivris aRZvris Sedegad7, meore SemTxvevaSi - am 
normebis ganmartebas, masTan dakavSirebuli iuridiuli teqnikis 
sakiTxebs da a.S. xolo mesame SemTxvevaSi, rac, Cveni azriT, 
naklebad aris Seswavlili, -  misi (gasaCivrebuli gadawyvetilebis  
kanonierebis Semowmebis) funqcionirebis sakiTxebs: Tu ra 
kanonzomierebebs emorCileba aRniSnuli funqcia da ra 
Taviseburebebi axasiaTebs mas moqmedebis procesSi8. 
Cven viziarebT iuridiul literaturaSi gamoTqmul mosazrebas, 
romelic, Cveni azriT, miesadageba winamdebare kvlevaSi dasmul 
sakiTxebs imis Sesaxeb, rom samarTlebrivi realiebis Seswavla 
SesaZlebelia analitikuri gziT, mecnieruli ganzogadebiT 
miRebuli sxvadasxva monacemis (cnebaTa, kategoriebis gansazRvra) 
safuZvelze. aRniSnuli xorcieldeba normatiul teqstebze, 
sasamarTlo gadawyvetilebebze, iuridiuli saqmeebsa da 
samarTlebriv cxovrebaSi arsebul sxva safuZvlebze dayrdnobiT. 
aseve ar SeiZleba, ar daveTanxmoT imasac, rom iuridiuli 
fenomenebis mecnieruli ganzogadeba, rac nakarnaxevia praqtikis 
moTxovnilebiT, mJRavndeba (aisaxeba) iuridiuli realiebis 
cnebaTa konstataciaSi, maTSi iuridiuli normebis Sinaarsis 
gamomJRavnebiT, maTi ganmartebis, zogadi, gvareobiTi da saxeobiTi 
Taviseburebebis gamokveTiT9. 
unda aRiniSnos, rom Cven mier dasmuli sakiTxi aris erTgvari 
iuridiuli fenomeni, romlis raoba, upirveles yovlisa, vlindeba 
mis funqcionirebaSi. magram, sanam SevexebiT mis (kasaciaSi 
gadawyvetilebis kanonierebis Semowmebis) funqcionirebasTan 
dakavSirebul sakiTxebs, vfiqrobT, mas unda mivceT pozitiur-
samarTlebrivi daxasiaTeba.  
kerZod, saqarTvelos samoqalaqo saproceso kodeqsis 393-e muxlis 
pirveli nawiliT gansazRvrulia sakasacio sasamarTlos qarTuli 
modelis iurisdiqciis zemoaRniSnuli elementi, romlis Tanaxmad, 
“sakasacio saCivari SeiZleba efuZnebodes mxolod imas, rom 
gadawyvetileba kanonis darRveviTaa gamotanili”. kanonis 
aRniSnuli danawesi moicavs gasaCivrebuli gadawyvetilebis 
Semowmebis rogorc materialur-samarTlebriv, aseve - 
procesualur-samarTlebriv mxaresac (amis Sesaxeb mogvianebiT 
gveqneba saubari).  
unda aRiniSnos, rom gansaxilveli norma Camoyalibebulia 
normatiuli moTxovnis konstruqciis formiT, rac gulisxmobs 
imas, rom sakasacio saCivris safuZvels SeiZleba warmoadgendes 

                                                 
7
 am SemTxvevaSi mniSvneloba eniWeba ara mxolod sakasacio saCivris warmoebaSi 
miRebiT warmoSobil procesualur urTierTobebs, aramed _ sakasacio saCivris 
dasaSvebobis etapze warmoSobil urTierTobebsac, rac gaTvaliswinebulia sssk 
391-e muxliT.  

8
 damatebiT, aseve ixileT: http://www.pravo.vuzlib.net/book_z1790_page_3.html /Алексеев С. 

С.  Право. Азбука. Теория. Философия. Опыт комплексного исследования. – М.: Издательская 

группа  НОРМА -  ИНФРА * М. 1998. с. 126.  

9
 С.С. Алексеев. Восхождение к праву, поиски и решения. М.2001г., с.6. 
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mxolod gasaCivrebuli gadawyvetilebis kanonis darRveviT 
gamotanaze miTiTeba. aRniSnuli danawesi, upirveles yovlisa, 
gansazRvravs kasatoris uflebis Sinaarss, rac ganpirobebulia 
sakasacio instanciis iurisdiqciis TaviseburebiT, misi 
instanciurobidan gamomdinare.   
sssk 393-e muxlis me-2 da me-3 nawilebi akonkreteben, Tu ra 
igulisxmeba “kanonis darRvevaSi”. amdenad, isini definiciur 
xasiaTs atareben. kerZod, aRniSnuli normebi uTiTeben, rom 
kanonis darRvevas warmoadgens kanonis (normis) araswori 
gamoyeneba da misi arasworad ganmarteba. amdenad, ssk-is 393-e 
muxlis me-2 nawili moicavs im darRvevebis CamonaTvals, romelSic 
SeiZleba gamovlindes kanonis konkretuli darRveva.10 
amasTan erTad, xazi unda gaesvas im garemoebas, rom gansaxilveli 
muxlis me-2 nawili moicavs gasaCivrebuli gadawyvetilebis 
Semowmebis samarTlebriv mxares, romlis Tanaxmad, samarTlis 
normebi darRveulad iTvleba, Tu sasamarTlom arasworad 
gamoiyena da ganmarta materialur-samarTlebrivi norma. igive wesi 
moqmedebs procesualur-samarTlebriv darRvevebze mxolod amave 
muxlis me-3 nawilis konteqstis gaTvaliswinebiT. 
amave muxlis me-3 nawili exeba saproceso samarTlis normebis 
darRvevas, rac SeiZleba gaxdes gasaCivrebuli gadawyvetilebis 
gauqmebis safuZveli, Tu am darRvevis Sedegad saqmeze araswori 
gadawyvetileba iqna gamotanili. 
gansaxilvel muxlSi miTiTebul danawesebs ukavSirdeba faqtobriv 
garemoebebTan Semxeblobis problematika, rac, Cveni azriT, 
warmoadgens sakasacio sasamarTlos qarTuli modelis 
iurisdiqciis gansazRvris xerxemals. 
unda aRiniSnos, rom gasaCivrebuli gadawyvetilebis Semowmebis 
procesualur-samarTlebrivi mxare ar Semoifargleba mxolod 
sssk 393-e muxlis me-3 nawiliT, igi moicavs agreTve iseT 
danawesebs, romlebic mocemulia amave kodeqsis 394-e muxlSi. 
miTiTebuli muxli imperatiuli xasiaTisaa da moicavs empiriul 
CamonaTvals, romlis arsebobis SemTxvevaSi gadawyvetileba 
yovelTvis iTvleba kanonis darRveviT miRebulad, rac iwvevs mis 
upirobod gauqmebas. normatiuli Sinaarsi sssk 394-e muxlSi 
gamoxatulia eqspliciturad da asaxavs im procesualuri xasiaTis 
faqtobriv garemoebebs, romelTa arseboba gamoricxavs 
gasaCivrebuli gadawyvetilebis sxva mimarTulebiT Semowmebas. 
SeiZleba iTqvas, rom aRniSnuli norma warmoadgens gasaCivrebuli 
gadawyvetilebis Semowmebis im aucilebel winapirobas, romliTac 
uzrunvelyofilia kanonierebis dacvis procesualuri principebi, 
kerZod, gansaxilveli muxlis Tanaxmad, gadawyvetileba yovelTvis 
CaiTvleba kanonis darRveviT miRebulad, Tu: a) saqme ganixila 
sasamarTlos arakanonierma Semadgenlobam; b) sasamarTlom saqme 
ganixila erT-erTi mxaris dauswreblad, romelsac ar miuRia 
Setyobineba kanoniT dadgenili wesiT an misi kanonieri 

                                                 
10

 v. xrustali, statia “gadawyvetilebis kanonierebis Semowmeba sakasacio 
sasamarTlos mier”, Jurnali “samarTali”, #11, 2001w. gv.25. 
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warmomadgenlis gareSe, Tu aseTi warmomadgeneli kanoniT iyo 
gaTvaliswinebuli, garda im SemTxvevebisa, roca aseTi kanonieri 
warmomadgeneli cnobs sasamarTlo procesis warmarTvis 
marTlzomierebas; g) gadawyvetileba gamotanilia saqmeze, 
romelic sasamarTlos uwyebrivad ar eqvemdebareba; d) 
gadawyvetileba miRebulia saqmis zepiri ganxilvis safuZvelze, 
romlis drosac darRveulia procesis sajaroobis wesebi; e) 
gadawyvetileba iuridiulad ar aris sakmarisad dasabuTebuli; e¹) 
gadawyvetilebis dasabuTeba imdenad arasrulia, rom misi 
samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia; v) 
gadawyvetilebas xels ar aweren is mosamarTleebi, romlebic 
gadawyvetilebaSi arian aRniSnulni; z) gadawyvetileba 
gamotanilia im mosamarTleebis mier, romlebic am saqmis 
ganxilvaSi adre monawileobdnen; T) saqmeSi ar aris saapelacio 
sasamarTlos sxdomis oqmi. 
aRniSnuli CamonaTvali amomwuravia da sakmarisia erT-erTi 
zemomiTiTebuli safuZvlis arseboba, raTa sakasacio sasamarTlom 
gaauqmos gasaCivrebuli gadawyvetileba (ganCineba).  
unda aRiniSnos, rom safrangeTis samoqalaqo saproceso kodeqsi 
iTvaliswinebs ara identur, magram - msgavs procesualur 
danawess, kerZod, safrangeTis samoqalaqo saproceso kodeqsis 604-
e muxlis Tanaxmad, sakasacio gasaCivreba (le pourvoi en cassation) 
Seexeba gasaCivrebuli gadawyvetilebis samarTlebriv mxares. 
amdenad, safrangeTis sakasacio sasamarTlo amowmebs mxolod 
samarTalTan dakavSirebul sakiTxebs da ar exeba faqts, kerZod, 
ar akontrolebs faqtis Sefasebis siswores.11 amdenad, sakasacio 
Semowmebis funqcia Semoifargleba im sakiTxis garkveviT, Tu 
ramdenad Seesabameba gasaCivrebuli gadawyvetileba samarTlebriv 
normebs (non-comformité aux règles de droit). safrangeTSi sakasacio 
ganxilvis sagans warmoadgens sasamarTloebis mier samarTlebrivi 
normebis gamoyenebisa da ganmartebis sisworis Sefaseba, riTac 
uzrunvelyofilia nacionaluri samarTlis erTianoba da kanonis 
winaSe yvela moqalaqis Tanasworoba.12  
Cveni azriT, metad sainteresoa, Tu ra igulisxmeba safrangeTis 
saproceso kodeqsis mixedviT samarTlis normis darRvevaSi. 
upirveles yovlisa, samarTlis normis darRvevaSi igulisxmeba: 
kanonis darRveva, arakompetenturoba, uflebamosilebebis 
gadameteba, debulebaTa SeuTavsebloba, formis daucveloba da 
samarTlebrivi safuZvlis ar arseboba. kanonis darRvevaSi 
igulisxmeba kanonis araswori gamoyeneba, ganmarteba da uari 
kanonis gamoyenebaze.13   
mniSvnelovania am SemTxvevaSi xazi gavusvaT imas, rom sakasacio 
sasamarTlo samarTlebriv mxares amowmebs mxolod saCivris 
farglebSi. amasTan, gasaCivrebis sababi safrangeTis samoqalaqo 

                                                 
11

 J. Boré, L. Boré. La cassation en matière civile. Dalloz, 2008. p. 242-248 
12

 ix iqve. gv. 248, aseve ix. Boré.J. La cassation en matière civile. Paris, 1997, 2-e partiè. p.61. 
13

 J. Boré, L. Boré. La cassation en matière civile. Dalloz, 2008. p. 258-263/aseve ix. Marie-Noëlle 

Jabard-Bachellier, La technique de cassation, pourvois et arrêts en matière civile, 2010, p, 142-143/aseve 
ix. G. Couchez, Procèdure civile. Paris. 1998, p.345 
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saproceso kodeqsis 619-e muxlis Tanaxmad unda iyos 
dasabuTebuli da pasuxobdes samarTlebriv SemowmebasTan 
dakavSirebul kriteriumebs.14 
safrangeTis sakasacio sasamarTlo ar gaiziarebs gasaCivrebul 
ganCinebaSi gamoTqmul mosazrebas da gaauqmebs ganCinebas im 
SemTxvevaSi, Tu misTvis SeuZlebelia materialur-samarTlebrivi 
Sinaarsis Semowmeba. 
sakasacio sasamarTlos mTavari movaleobaa maqsimalurad xeli 
Seuwyos samarTlebrivi normebis sworad ganmartebas.15 
samarTlebrivi normebis sworad ganmartebis xelSewyobis amocanis 
ganxorcielebisaTvis sakasacio sasamarTlo aqveynebs 
gadawyvetilebaTa biuletens16.  

  amasTan erTad, gasaTvaliswinebelia, rom motivaciaSi daSvebuli 
Secdoma17 ar unda iyos gaTanabrebuli meqanikur SecdomasTan, 
radgan is exeba gadawyvetilebis dasabuTebas. amdenad, sasamarTlo 
gadawyvetilebis dasabuTebis (la motivation) kontroli gaxda 
sakasacio sasamarTlos arsebiTi funqcia.18 
gansaxilveli sakiTxis TvalsazrisiT, aseve yuradRebas ipyrobs 
germaniis saproceso kodeqsi. germaniis miwis sasamarTlosa da 
umaRlesi miwis sasamarTlos saapelacio gadawyvetilebebi 
SeiZleba gasaCivrdes federalur sasamarTlo palataSi. 
federaluri palatis samoqalaqo senatebi Sedgeba xuTi 
profesionali mosamarTlisagan, romlebic amowmeben saapelacio 
sasamarTlos gadawyvetilebas mxolod samarTlebrivi 
TvalTaxedviT. amasTan erTad, saqmis gadasinjva SeiZleba, Tu es 
daSvebulia saapelacio gadawyvetilebiT, an Tu TviTon 
federaluri palata daakmayofilebs dainteresebuli mxaris 
Txovnas. 2001 wels reformirebulma germaniis samoqalaqo 
procesma gansazRvra federalur sasamarTloSi kasaciis daSvebis 
Semdegi kriteriumebi: samarTlebriv davas unda hqondes 
principuli mniSvneloba an xels unda uwyobdes samarTlis 
Semdgom ganviTarebas, an unda emsaxurebodes samarTalwarmoebis 

                                                 
14

 Code de procédure civile, art. 619. 
15

 Breton, L’arrêt de la Cour de de cassation, Toulouse, 1975, t. é », p. 6 
16

 Jean Vincent, Serge Guinchard, Procédure civile, Dalloz, 1999. p.1045 
17 Le vice dans la motivation – frangul samoqalaqo saproceso samarTalSi 

ganxorcielebul SemowmebaSi tradiciulad ganasxvaveben “normatiul” Semowmebas 

da “disciplinarul” Semowmebas. normatiulia iseTi saxis Semowmeba, romelic 

xorcieldeba sakasacio sasamarTlosTvis gansaxilvelad gadacemuli 

gadawyvetilebebis arsebiT mxareze (samarTlebrivi normis interpretacia da 

gamoyeneba, faqtebis kvalifikacia ...). disciplinaruli Semowmeba dakavSirebulia 

gadawyvetilebebis formasTan an samotivacio nawilTan. arsebiTad, am ukanasknelis 

mizans warmoadgens mxolod zogierTi formaluri an proceduraluri moTxovnebis 

ar dacvis dadastureba, arsebiTi mxaris gaTvaliswinebis gareSe. dawv. ix. Marie-

Noëlle Jabard-Bachellier, La technique de cassation, pourvois et arrêts en matière civile, 2010, p, 49  
18

 Georges Picca, Liane Cobert,  La Cour de Cassation. 1986, p.71-72 
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erTianobis gaZlierebas (germaniis samoqalaqo saproceso kodeqsis 
& 543 muxlis me-2 nawili).19 
amdenad, aRsaniSnavia, rom germaniis samoqalaqo saproceso 
kodeqsis mixedviT, samarTlebrivi dava ganixileba samarTlebrivi 
aspeqtis kuTxiT, xolo faqtobrivi garemoebebi, romlebic 
daadgina gasaCivrebuli gadawyvetilebis gamomtanma sasamarTlom, 
savaldebuloa mesame instanciis sasamarTlosaTvis, im 
SemTxvevebis garda, rodesac aRniSnuli gasaCivrebulia dasaSvebi 
da dasabuTebuli wesiT.20   
 
qarTuli modelisagan gansxvavebiT, ruseTis samoqalaqo 
saproceso kodeqsis Tanaxmad sakasacio instanciis sasamarTlo 
sakasacio saCivris farglebSi amowmebs pirveli instanciis 
gadawyvetilebis kanonierebasa da dasabuTebulobas. sasamarTlo 
afasebs saqmeSi arsebul, aseve damatebiT warmodgenil 
mtkicebulebebs, romlebic adastureben gasaCivrebul sasamarTlo 
gadawyvetilebaSi miTiTebuli faqtebsa da samarTalurTierTobas 
an adgenen axal faqtebs, Tu miiCnevs, rom maTi warmodgena ar iyo 
SesaZlebeli pirveli instanciis sasamarTloSi. amasTan erTad, 
sakasacio sasamarTlos SeuZlia kanonierebis interesebSi 
Seamowmos gadawyvetileba sruli moculobiT.21 
      amdenad, ruseTis sakasacio sasamarTlo amowmebs gasaCivrebuli 
gadawyvetilebis ara marto samarTlebriv mxares, ara marto 
materialuri da procesualuri samarTlis normebis gamoyenebis 
siswores, aramed faqtobriv mxaresac.22    

     aseve interess iwvevs italiis samoqalaqo saproceso kodeqsi. 

kerZod, 360¹ muxliT dadgenilia sakasacio wesiT gasaCivrebis 

SemTxvevebi. magaliTad, 360¹ muxlis Tanaxmad sakasacio wesiT 
SeiZleba gasaCivrdes gadawyvetileba saapelacio sasamarTlos 
gverdis avliT23 Tu saCivrdeba mxareTa SeTanxmebiT mxolod 

gadawyvetilebis samarTlebrivi mxare24. amave kodeqsis 384¹ muxlis 
pirveli punqtis Tanaxmad sakasacio sasamarTlo saCivars ixilavs 

360¹ muxlis me-3 punqtiT dadgenili wesiT, romlis Tanaxmad 
sakasacio wesiT saCivrdeba samarTlis normebis arasworad 
gamoyeneba da ganmarteba da/an xelSekrulebebiT 
gaTvaliswinebuli normaTa darRvevis SemTxvevebi25. 

                                                 
19

 GTZ-is masalebi. marTlmsajuleba germaniaSi da samarTalwarmoeba 
samoqalaqo saqmeebze. 
20

 А.Г. Давтян, igive naSromi, gv. 376. 
21

 Гражданский процессуальный кодекс РФ, ст.347 
22

 Н.М. Коршунов, Ю.Л. Мареев, Гражданский процесс, М. 2004г.,с. 508 
23

 ix. Codice di procedura civile 360’ (Puo' inoltre essere impugnata con ricorso per cassazione una 

sentenza appellabile del tribunale, se le parti sono d'accordo per omettere l'appello).  
24

 Ma in tale caso l'impugnazione puo' proporsi soltanto a norma del primo comma, n. 3. 

25
 Le sentenze pronunciate in grado d'appello o in unico grado possono essere impugnate con ricorso per 

cassazione per violazione o falsa applicazione di norme di diritto e dei contratti e accordi collettivi 

nazionali di lavoro. Codice di procedura civile 384’. aseve ix. italiis sakasacio 
sasamarTlos gadawyvetilebebi Cfr. Cassazione Civile, sez. III, sentenza 18 luglio 2007, n. 

http://www.altalex.com/index.php?idnot=38432&idstr=20
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rogorc vxedavT, zemoaRniSnuli qveynebis sakasacio sasamarTlos 
modelebi met-naklebad gansxvavdebian qarTuli sakasacio 
sasamarTlosagan, magram bevri msavsebac gaaCniaT. aRniSnuli 
Taviseburebebi upirveles yovlisa ukavSirdeba sakasacio 
sasamarTlos faqtebTan Semxeblobis kuTxiT, rasac dawvrilebiT 
ganvixilavT. 
 
amdenad, saapelacio sasamarTlos gadawyvetilebis (ganCinebis) 
kanonierebis Semowmeba gulisxmobs materialur-samarTlebrivi da 
procesualur-samarTlebrivi normebis darRvevis Semowmebas. 
magram sakasacio sasamarTlos qarTuli modelis mixedviT, 
gadawyvetilebis kanonierebis Semowmebas gaaCnia Tavisi farglebi, 
romelsac mosamarTle ver gascdeba, kerZod, sssk 404-e muxlis 
pirveli nawilis Tanaxmad, sakasacio sasamarTlo amowmebs 
gadawyvetilebas sakasacio saCivris farglebSi. sakasacio 
sasamarTlos ar SeuZlia Tavisi iniciativiT Seamowmos saproceso 
darRvevebi, garda 396-e muxlis pirveli nawilis “v” qvepunqtSi 
miTiTebuli faqtebisa, romlebic miuTiTeben procesualur 
darRvevebze (ix: 1.3). 
yovelive aRniSnuli miuTiTebs imaze, rom qarTuli modelis 
sakasacio sasamarTlo ar aris faqtebis damdgeni sasamarTlo da 
amowmebs mxolod gasaCivrebuli gadawyvetilebis kanonierebis 
sakiTxs. 
SeiZleba sakmaod bevri iTqvas imis Sesaxeb, Tu riT aris 
ganpirobebuli kasaciis aseTi modelis arseboba, magram, vfiqrobT, 
rom mis mTavar maxasiaTebels warmoadgens is miznebi da 
amocanebi, romlebic dgas sakasacio sasamarTlos winaSe. 
 Cven migvaCnia, rom zustad “Semowmebis samarTlebrivi funqcia” 
aris sakasacio sasamarTlos amocanebisa da miznebis 
ganmsazRvreli erT-erTi elementi.26 aRniSnuli amocanebi da 
miznebi Tavis mxriv atarebs zogad da specialur xasiaTs, xolo 
samarTalSefardebis gadasinjvis regulaciuri funqcia 
uzrunvelyofs dasmuli amocanebis gziT dasaxuli miznebis 
miRwevas. “Semowmebis samarTlebriv funqcias”, rogorc sakasacio 
sasamarTlos erT-erT arsebiT niSans, axasiaTebs mTeli rigi 
iseTi Taviseburebebi, romelTa axsnis gzebi Cven pirvel rigSi 
unda veZeboT samarTalSefardebis gadasinjvis regulaciur 
funqciaSi. 
Cven ar SevexebiT amocanaTa im rigs, romlebic zogadia samive, maT 
Soris _ sakasacio instanciis sasamarTlosaTvis. amocanebi da 
miznebi ganuyofelia erTmaneTisagan da SeiZleba iTqvas, rom 
yvela konkretuli amocana garkveulwilad TviTon warmoadgens 

                                                                                                                                               
16002, Cassazione Civile, sez. III, sentenza 19 febbraio 2009, n. 4122, Cassazione Civile, sez. III, 

sentenza 9 aprile 2009, n. 8689 e Cassazione Civile, sez. III, sentenza 4 gennaio 2010, n. 7 in Altalex 

Massimario. 

26
 Sead. T. mamiaSvili. statia: “sakasacio sasamarTlos gadawyvetileba”. Jurnali 

Jurnali “marTlmsajuleba”, #1, 2008w., gv., 105  

http://www.altalex.com/index.php?idnot=45290&idstr=20
http://www.altalex.com/index.php?idnot=45888&idstr=20
http://www.altalex.com/index.php?idnot=48885&idstr=20
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mizans27. swored misi realizaciis Sedegad miiRweva is zogadi da 
fundamenturi miznebi, romlebic damaxasiaTebelia demokratiul 
sazogadoebaSi arsebuli sasamarTlosaTvis. Cven SevexebiT 
mxolod sakasacio sasamarTlos im  miznebsa da amocanebs, 
romelTa arsebobac dakavSirebulia sakasacio sasamarTlos mier 
gadawyvetilebis mxolod samarTlebrivi kuTxiT SemowmebasTan.  
kerZod, iuridiul literaturaSi aRniSnulia, rom sakasacio 
sasamarTlos gaaCnia Semdegi miznebi: individualuri interesis 
dacva, romelic mimarTulia mxareTa uflebebisa da interesebis 
dacvisaken da sajaro interesebis dacva, romelic mimarTulia 
kanonebis erTgvarovan gagebasa da erTiani marTlmsajulebis 
Camoyalibebisaken.28  
ar SeiZleba, yuradReba ar gavamaxviloT rezoluciaze 
centraluri da aRmosavleT evropis qveynebSi sasamarTlo 
xelisuflebis gaZlierebis Sesaxeb. masSi aRniSnulia, rom 
uzenaesi sasamarTlo, romlis konkretuli mizania samarTlis 
dinamikuri, progresirebadi da maunificirebeli ganmartebis 
uzrunvelyofa, mniSvnelovan rols TamaSobs samarTlebrivi 
usafrTxoebis ganmtkicebaSi. zogadad, uzenaesi sasamarTloebi 
uzrunvelyofen imas, rom garantirebuli iyos moqalaqeTa 
samarTlebrivi mdgomareoba sxva moqalaqeebTan an xelisuflebis 
organoebTan urTierTobaSi.29 ra Tqma unda, rezoluciaSi 
aRniSnulia uzenaesi sasamarTlo da ara _ sakasacio, magram unda 
iTqvas, rom es savsebiT exeba sakasacio instancias, rogorc 
uzenaes sasamarTlos.30 
miTiTebuli miznebi miiRweva rogorc zogadad procesualuri 
urTierTobebis sistemisaTvis damaxasiaTebeli samarTlebrivi 
meqanizmebis amoqmedebiT, aseve - im specialuri procesualuri 
saSualebebis gamoyenebiT, romlebic sabolood mimarTulia 

                                                 
27

 dawvr. ix. М.А. Алиескеров, Кассационное производство по гражданским делам: вопросы 

теории и практики. изд. «норма», 2005г., с. 42. 
28

 T. liluaSvili, samoqalaqo saproceso samarTali, Tb. 2005, gv. 494. 
29

 centraluri da aRmosavleT evropis uzenaesi sasamarTloebis TavmjdomareTa 
da mosamarTleTa Sexvedraze miRebuli rezolucia centralur da aRmosavleT 
evropis qveynebSi sasamarTlo xelisuflebis gaZlierebis Sesaxeb,  Temaze 
“uzenaesi sasamarTlo da sakonstitucio sasamarTlo: rolis, 
uflebamosilebisa da funqciebis urTierTdamokidebuleba,” praRa da brno, 21 – 
23 oqtomberi, 1998 weli. 
30

 saqarTvelos uzenaes sasamarTloSi funqcionirebs saqarTvelos uzenaesi 
sasamarTlos sadisciplino palata, romelic pirveli instanciis wesiT axdens 
mosamarTleTa sadisciplino kolegiis gadawyvetilebebis gadasinjvas, rogorc 
faqtobrivi, aseve - samarTlebrivi da dakisrebuli saxdelis samarTlianobis 
TvalsazrisiT. aseve, “advokatis Sesaxeb” saqarTvelos kanonis 35-e muxlis 
Tanaxmad, advokatisaTvis disciplinuri saxdelis dadebis Sesaxeb eTikis 
komisiis mier miRebuli gadawyvetileba pirveli instanciis wesiT saCivrdeba 
advokatis mier uzenaes sasamarTloSi. ssip restituciisa da kompensaciis 
komisiis gadawyvetilebebi “yofil samxreT oseTis avtonomiur olqSi 
konfliqtis Sedegad saqarTvelos teritoriaze dazaralebulTa qonebrivi 
restituciisa da kompensaciis Sesaxeb” saqarTvelos kanoniT dadgenili 
procedurebis darRvevis SemTxvevaSi SeiZleba gasaCivrdes saqarTvelos uzenaes 
sasamarTloSi. dawvrilebiT ix. “administraciuli saproceso samarTlis 
saxelmZRvanelo”, Tb. 2008w. gv. 158. 
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sakasacio sasamarTlos winaSe dasmuli amocanebis gadawyvetisaken. 
aRniSnuli samarTlebrivi saSualebebis gamoyenebis 
kanonzomiereba faqtobrivad gansazRvravs sakasacio sasamarTlos 
procesualur-samarTlebriv saqmianobas. 
marTebulia aRiniSnos, rom am specialuri procesualuri 
saSualebebis sworad gamoyenebas gaaCnia gadamwyveti mniSvneloba 
sakasacio sasamarTlos winaSe gansazRvruli miznebis 
miRwevisaTvis. SeiZleba iTqvas, rom erTianobaSi aRebul 
samarTlebriv saSualebaTa sistemis meSveobiT mowesrigebulia is 
procesualur-samarTlebrivi urTierTobebi, romlebic warmoiSveba 
sakasacio saCivris aRZvriT. zustad am samarTlebrivi 
saSualebebis sistema warmoadgens samarTlebrivi mowesrigebis 
meqanizms31, romelic gansazRvravs, konkretul SemTxvevaSi, 
kasaciis Taviseburebebs. aRniSnuli Taviseburebis arss ki 
warmoadgens gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris 
Semowmeba. 
TavisTavad, gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris 
Semowmebis funqcia warmoadgens sakasacio sasamarTlos 
kompetenciis gamovlinebis mniSvnelovan kategorias, xolo 
funqcionalur doneze - sakasacio instanciis sasamarTlos 
iurisdiqciis ganmsazRvrel erT-erT elements, riTac sabolood 
ganisazRvreba procesualuri urTierTobebis Taviseburebebi. 
magram, miuxedavad imisa, rom sakasacio sasamarTlo ar aris 
faqtebis damdgeni sasamarTlo da amowmebs mxolod 
gadawyvetilebis samarTlebriv mxares, migvaCnia, rom 
samarTlebrivi Semowmebis funqcia ar arsebobs da arc SeiZleba 
warmovidginoT faqtobrivi garemoebebis gareSe. ufro metic, 
miviCnevT, rom SeuZlebelia bolomde aixsnas kanonierebis 
Semowmebis fenomeni, Tu ar ganisazRvreba faqtobrivi garemoebebis 
mniSvneloba kanonierebis Semowmebis procesSi - ra gavlenas 
axdens faqtobrivi garemoebebi kanonierebis Semowmebis wesze da 
sabolood ra kriteriumebi gansazRvravs sakasacio sasamarTlos 
Semxeblobas faqtobriv garemoebebTan. 
maSasadame, zemoaRniSnuli zedapiruli mimoxilva warmoadgens im 
aTvliT wertils, orientirs, romelic mxolod da mxolod 
zogadad migviTiTebs imaze, Tu ra igulisxmeba kanonierebis 
darRvevaSi. 
magram, imisaTvis, raTa gamovkveToT kasaciis mier gadawyvetilebis 
kanonierebis Semowmebis iseTi aspeqtebi, romlebic mxolod 
misTvis (sakasacio sasamarTlosaTvis) aris damaxasiaTebeli, 
riTac sabolood ganisazRvreba sakasacio sasamarTloSi 
gasaCivrebuli gadawyvetilebis samarTlebrivi Semowmebis arsi da 
is, Tu ra mniSvneloba gaaCnia faqtobriv garemoebebs 
gadawyvetilebis samarTlebrivi Semowmebis dros, Cven migvaCnia, 
rom igi unda SevadaroT saapelacio sasamarTlos qarTuli 
modelis zogierT mxares.  

                                                 
31

 С.С. Алексеев. Общая теория права. т.2, М.1982г., с.9. 
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unda iTqvas, rom sxva qveynebis sakasacio sasamarTloebis 
modelebis ganxilvas SedarebiTi analizis gziT mniSvneloba 
eniWeba sakasacio instanciis qarTuli modelis (mTlianobaSi an 
misi nawilis) zedapirze arsebuli Taviseburebebis 
gamovlenisaTvis, rac ar aris sakmarisi  kasaciaSi kanonierebis 
Semowmebis yvela aucilebeli detalis asaxsnelad. miviCnevT, rom 
am Taviseburebebis, maTTan logikurad da procesualurad 
dakavSirebuli faqtorebis gamovlenis mizniT, ar SeiZleba es 
aspeqti ar iqnes ganxiluli misi funqcionirebis gareSe, e.i. Tu ar 
vnaxavT kanonierebis Semowmebis process. zustad aRniSnuli 
procesi, romelic samarTlis dinamikis sferos ganekuTneba, 
miuTiTebs im urTierTkavSirebze, romlebsac sxvadasxva etapze 
(apelacia, kasacia) gaaCniaT maTTvis damaxasiaTebeli 
kanonzomierebebi da logikurad ukavSirdebian erTmaneTs. Cven 
migvaCnia, rom am kanonzomierebebis gamovlenis erT-erTi (da ara 
erTaderTi) gzaa _ saapelacio da sakasacio 
samarTalwarmoebasTan dakavSirebuli, CvenTvis saintereso 
aspeqtebis Sedareba. 
amasTan erTad, unda aRiniSnos, rom gansaxilveli kuTxiT 
kasaciisa da apelaciis SedarebiTi analizi dagvexmareba 
saapelacio samarTalwarmoebis iseTi samarTlebrivi 
Taviseburebebis gamovlenaSi, romlebsac didi mniSvneloba eniWeba 
ukve sakasacio samarTalwarmoebisaTvis damaxasiaTebeli 
samarTalSefardebis Sefasebis institutis ganxilvaSi.  
 
 

1.2. faqtobrivi garemoebebis mniSvnelobisa da Semowmebis wesis 
zogierTi Tavisebureba saapelacio da sakasacio 

samarTalwarmoebaSi 
 

 
aucileblad miviCnevT, xazi gavusvaT imas, rom Cven ar vixilavT 
yvela im meqanizms, romelic damaxasiaTebelia saapelacio da 
sakasacio sasamarTlos qarTuli modelebisaTvis.  
konkretul SemTxvevaSi Cveni interesis obieqts warmoadgens 
mxolod da mxolod saapelacio da sakasacio sasamarTloebis 
mier gadawyvetilebis Semowmebis zogierTi iseTi sakiTxi, 
romelic dagvexmareba sakasacio sasamarTlos mier 
gadawyvetilebis Semowmebis  damaxasiaTebel Taviseburebaze 
yuradRebis gamaxvilebaSi. 
saapelacio sasamarTlos qarTuli modeli warmoadgens e.w. 
arasrul (SezRudul) apelacias32. iuridiul literaturaSi 

                                                 
32

 unda aRiniSnos, rom ruseTis samoqalaqo saproceso kodeqsis Tanaxmad, 
sakasacio sasamarTlo calke instanciis sasamarTlos warmoadgens, magram 
Tavisi bunebiT miuaxlovda arasrul (SezRudul) apelacias, romelsac gaaCnia 
misTvis damaxasiaTebeli niSnebi. maTgan SeiZleba gamovyoT is, rom sakasacio 
sasamarTlo amowmebs gasaCivrebul gadawyvetilebas rogorc samarTlebrivi, 
aseve - faqtobrivi TvalsazrisiT (Курс гражданского процесса: теоретические начала и 

оснавные институты, Сахонова Т.В. 2008г., с. 633). 
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aRniSnulia, rom arasruli apelaciis dros saapelacio saCivris 
dasabuTebuloba mowmdeba im faqtobrivi garemoebebis mixedviT da 
im mtkicebulebebiT, romlebic warmodgenili iyo pirveli 
instanciis sasamarTloSi da romlebic Seamowma da Seafasa am 
sasamarTlom.33 magram es ar niSnavs imas, rom saapelacio 
sasamarTloSi ar daiSveba axali faqtebisa da mtkicebulebebis 
warmodgena. arasruli apelaciis dros axali faqtebisa da 
mtkicebulebebis wardgena saapelacio samarTalwarmoebaSi 
dasaSvebia mxolod kanoniT gansazRvruli pirobebis arsebobisas 
(sssk 380-e da 382-e muxlebi).34  
saqarTvelos samoqalaqo saproceso kodeqsis 377-e muxlis 
pirveli nawilis Tanaxmad, saapelacio sasamarTlo amowmebs 
gadawyvetilebas saapelacio saCivris farglebSi, faqtobrivi da 
samarTlebrivi TvalsazrisiT. amave muxlis me-2 nawilis Tanaxmad, 
samarTlebrivi TvalsazrisiT Semowmebisas sasamarTlo 
xelmZRvanelobs 393-e da 394-e muxlebis moTxovnebiT. wina 
paragrafSi Cven ganvixileT aRniSnuli normebi da rogorc ukve 
mivuTiTeT, “Semowmebis samarTlebriv mxareSi” unda vigulisxmoT 
kanonis35 nebismieri darRvevis Semowmeba.  
amdenad, saapelacio sasamarTlo gadawyvetilebis kanonierebis 
Semowmebisas valdebulia, Seamowmos pirveli instanciis mier 
dadgenili faqtobrivi garemoebebis iuridiuli mxare, aseve is, Tu 
ramdenad kanonis moTxovnaTa dacviT aris isini dadgenili.36 
sakasacio sasamarTlos msgavsad, materialur-samarTlebrivi 
normebis darRvevebis Semowmebisas saapelacio sasamarTlo ar 
aris SeboWili (SezRuduli) saapelacio saCivris farglebiT da 
SeuZlia, Seamowmos materialur-samarTlebrivi normebis 
darRvevebi sruli moculobiT im materialuri xasiaTis normebis 
CaTvliT, romelzec apelanti ar uTiTebda. amiT es ori 
instanciis sasamarTlo erTmaneTs emsgavseba. 
sainteresoa, sad gadis is zRvari, romelic maT mijnavs 
erTmaneTisagan? 
unda aRiniSnos, rom gansxvavebebi vlindeba rogorc 
samarTlebrivi normebis statikaSi, aseve - maT dinamikaSi37.  
magram im logikuri aTvlis wertils, romelic mogvcems  
SesaZleblobas, gaverkveT am aspeqtTan (procesualuri 
darRvevebis Semowmeba) dakavSirebuli sxvadasxva “detalis” 
ganxilvaSi, warmoadgens am ori instanciis sasamarTlos 
faqtobriv garemoebebTan Semxeblobis Taviseburebebi. aqve unda 
mivuTiToT, rom es Taviseburebebi, upirveles yovlisa, vlindeba 

                                                 
33

 T. liluaSvili,  apelacia samoqalaqo procesSi. praqtikuli saxelmZRvanelo, 
T. 2005w., gv. 8. 
34

 T. liluaSvili, igive naSromi, gv.9. 
35

 sssk 393-e muxlis pirvel nawilSi aRniSnul termin “kanonSi” unda 
vigulismoT nebismieri samarTlebrivi aqti an misi nawili.  
36

 dawvrilebiT ixileT: T. liluaSvili, miTiTebuli naSromi, gv. 52. 
37

 konkretul SemTxvevaSi “statikasa” da “dinamikaSi” vgulisxmobT ara 
samarTlis Tvisebas, mis gansakuTrebul mdgomareobas, aramed - saSualebas, 
romelic erT SemTxvevaSi vlindeba konkretul pozitiur-samarTlebriv 
normebSi, xolo meore SemTxvevaSi - am normebis regulaciur funqciaSi.  



 22 

procesualur-samarTlebriv normebSi, romliTac ganisazRvreba 
maTi Semowmebis wesi da farglebi.38  
iuridiul literaturaSi gamoTqmulia Semdegi mosazreba: 
“gadawyvetilebis, rogorc faqtobrivi, ise iuridiuli 
dasabuTebulobis Semowmebis dros saapelacio sasamarTlos 
SeuZlia gascdes saapelacio saCivris farglebs, e.i. SeuZlia 
Seamowmos iseTi darRvevebi, daSvebuli mtkicebulebebis 
Sefasebisa da faqtobrivi garemoebebis dadgenis dros, agreTve 
kanonis iseTi darRvevebi, romlebzec ar iyo miTiTebuli 
saapelacio saCivarSi.”39 amasTan mimarTebiT metad sainteresoa 
sakanonmdeblo cvlileba,40 romelic exeba saapelacio 
sasamarTloSi saqmis zepiri mosmenis gareSe ganxilvis 
Taviseburebebs (sssk 376¹-e muxli). kerZod, gansaxilveli norma 
uSvebs imas, rom saapelacio saCivari SeiZleba emyarebodes kanonis 
darRvevas da moiTxovdes gasaCivrebuli gadawyvetilebis 
(ganCinebis) mxolod samarTlebrivi mxaris Semowmebas, xolo sxva 
SemTxvevaSi, SeiZleba moiTxovdes (saapelacio saCivari) aramarto 
samarTlebrivi, aramed - misi faqtobrivi safuZvlianobis 
Semowmebasac (igulisxmeba ara axali faqtebi da mtkicebulebebi, 
aramed pirvel instanciaSi wardgenili mtkicebulebebi da 
dadgenili faqtobrivi garemoebebi).41 aRniSnuli muxli, miuxedavad 
imisa, rom exeba zepiri mosmenis gareSe saqmis ganxilvis 
gadawyvetis sakiTxs, moicavs iseT debulebebs, romlebic badebs 
kiTxvebs apelaciis mier gadawyvetilebis Semowmebis 
moculobasTan dakavSirebiT, kerZod, kanonis miTiTebulma 
cvlilebebma xom ar Seitana garkveuli koreqtivebi apelaciis 
mier gadawyvetilebis Semowmebis farglebSi da amave dros, xom ar 
daayena eWvqveS iuridiul literaturaSi gamoTqmuli mosazrebebi? 
am kiTxvaze pasuxis gasacemad, vfiqrobT, unda davazustoT, ras 
niSnavs gadawyvetilebis Semowmebis farglebi apelaciaSi. 
iuridiul literaturaSi gamoTqmulia mosazreba (sssk 377-e 
muxlis pirveli nawilis mixedviT), rom “saapelacio saCivris 
farglebSi igulisxmeba is materialur-samarTlebrivi moTxovna42, 
romelsac apelanti ayenebs saCivarSi da saapelacio sasamarTlos 

                                                 
38

 aseve ix. T. liluaSvili. statia: “saqarTvelos axali samoqalaqo saproceso 
kodeqsi”. Jurnali “qarTuli samarTlis mimoxilva”, me-4 kvartali, 1998 weli, gv. 
19-20 
39

 T. liluaSvili, miTiTebuli naSromi, gv. 53. aseve ix. T. liluaSvili, v. 
xrustali, saqarTvelos samoqalaqo saproceso kodeqsis komentarebi, meore 
gamocema, Tb. 2007. gv.  646. 
40

 saqarTvelos 2007 wlis 28 dekembris kanoni #5669 – ssm I, 2008w., #1, mux.1. 
41

 sssk 376¹-e muxlis gamoyenebis procesualur-samarTlebriv winapirobas 
warmoadgens sssk 368-e muxlis pirveli nawilis “T” qvepunqti, romlis Tanaxmad, 
saapelacio saCivris Sinaarsi aseve unda Seicavdes miTiTebas, xom ar surs 
saapelacio saCivris warmdgens saqmis zepiri mosmenis gareSe ganxilva. 
42 viziarebT am citataSi moyvanil mosazrebas, magram, vfiqrobT, rom aRniSnuli 
termini (materialur-samarTlebrivi moTxovna) saWiroebs dazustebas. kerZod, 
Cveni azriT, masSi unda vigulisxmoT ara mxolod sasarCelo moTxovnis, aramed 
- Sesageblis materialur-samarTlebrivi Sinaarsic. 
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SezRudva saCivris farglebiT, am materialur-samarTlebrivi 
moTxovniT SezRudvas gulisxmobs.”43  
viziarebT am mosazrebas da damatebiT ganvmartavT, rom rogorc 
saapelacio, aseve sakasacio saCivris farglebis dacvis 
moTxovnaSi igulisxmeba sauaresod Sebrunebis akrZalva (non 

reformation in pejus), rasac safuZvlad udevs dispoziciurobis 
principi. 
aRniSnulis gaTvaliswinebiT, aucileblad miviCnevT, yuradReba 
gavamaxviloT, erTi mxriv, gadawyvetilebis Semowmebis farglebze 
(saapelacio sasamarTloSi), xolo meore SemTxvevaSi - saapelacio 
saCivris farglebze, rac araidenturi, magram logikur 
daqvemdebarebaSi arsebuli cnebebia (cnebaTa 
urTierTdamokidebulebis principi). miviCnevT, rom 
gadawyvetilebis Semowmebis farglebis gansazRvrisas masSi unda 
vigulisxmoT ara marto materialur-samarTlebrivi moTxovnis 
farglebi, aramed - am moTxovnis samarTlebrivi da faqtobrivi 
safuZvlebis farglebic.  
am SemTxvevaSi ar SeiZleba gverdi avuaroT Cven mier moyvanil 
sssk 376¹-e muxlis danawess, romelic faqtobrivad uSvebs 
gasaCivrebuli gadawyvetilebis Semowmebas an mxolod 
samarTlebrivi, an rogorc samarTlebrivi, aseve - faqtobrivi 
TvalsazrisiT. 
amdenad, SesaZlebelia davasknaT, rom samarTlebrivi da 
faqtobrivi Semowmebis farglebi ganpirobebulia apelantis 
miTiTebiT da isic -  saapelacio saCivris farglebis dacviT44. 
ukve aRniSnuli daskvnis Sesabamisad, vfiqrobT, SesaZlebelia Cven 
mier zemoT dasmul kiTxvas gavceT pasuxi. migvaCnia, rom sssk 376¹-
e muxliT gansazRvrulia materialur-samarTlebrivi moTxovnis 
safuZvlebis Semowmebis winapirobebi, riTac dadginda saapelacio 
sasamarTlos mier gadawyvetilebis Semowmebis farglebi. amdenad, 
“formula” apelaciaSi gadawyvetilebis Semowmebis farglebis 
Sesaxeb  SeiZleba warmovidginoT Semdegi saxiT: gadawyvetilebis 
Semowmebis farglebi (apelaciaSi) aris (apelantis aseTi 
moTxovnis arsebobis SemTxvevaSi) pirveli instanciis 
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 S. qurdaZe, samoqalaqo saqmeTa ganxilva zemdgomi instanciis sasamarTloebSi, 
T. 2006, gv. 29. 
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 unda aRiniSnos, 2002wels Catarebulma germaniis samoqalaqo saproceso 
reformam Secvala apelaciis procesi. am cvlilebebis Tanaxmad, apelacia 
emsaxureba samarTlebrivi xasiaTis Secdomebis Semowmebas. pirvel instanciaSi 
ukve dadgenili faqtobrivi garemoebebis Semowmeba dasaSvebia mxolod 
SezRuduli moculobiT. araviTar SemTxvevaSi ar SeiZleba germaniis 
apelaciaSi pirveli instanciis gameoreba da apelaciaSi Semowmebis procesis 
dayvana ukve dadgenili faqtobrivi garemoebebis Semowmebamde. germaniis 
samoqalaqo saproceso kodeqsis $531-e muxlis me-2 nawilis Tanaxmad, saapelacio 
sasamarTlom unda gaiziaros pirveli instanciis mier dadgenili faqtebi, im 
SemTxvevaSi, Tu ar arsebobs am faqtebis sisworesa da moculobasTan 
dakavSirebuli eWvi, romelic sabolood gansazRvravs sasamarTlo 
gadawyvetilebis miRebas.  
axali faqtobrivi garemoebebi mxedvelobaSi miiReba mxolod $531-e muxlis me-2 
nawiliT gaTvaliswinebul SemTxvevebSi. 
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sasamarTlos gadawyvetilebis mxolod samarTlebrivi, an 
samarTlebrivi da faqtobrivi TvalsazrisiT Semowmeba da isic - 
mxolod apelantis materialur-samarTlebrivi moTxovnis 
farglebSi. 
magram es pasuxi moiTxovs garkveul dazustebas, rac uSualod 
exeba samarTlebrivi safuZvlebis Semowmebis farglebs.  
rogorc ukve aRvniSneT, gasaCivrebuli gadawyvetilebis 
samarTlebrivi mxaris Semowmeba faqtobrivi garemoebebis 
gauTvaliswineblad ara marto dauSvebeli, aramed SeuZlebelicaa. 
magram pirveli instanciis sasamarTlosagan gansxvavebiT, 
saapelacio sasamarTlo gasaCivrebuli gadawyvetilebis 
samarTlebrivi mxaris Semowmebisas afasebs pirveli instanciis 
sasamarTlos mier ukve dadgenili faqtebis iuridiul mxares, sssk 
393-e da 394-e muxlebis mixedviT (axali faqtebi da mtkicebulebebi 
mxedvelobaSi miiReba sssk 380-e muxlis Tanaxmad).  
amgvarad, gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris 
Semowmebis funqciiT saapelacio sasamarTlo emsgavseba sakasacio 
sasamarTlos, magram, rogorc ukve aRvniSneT, mxolod - 
materialur-samarTlebrivi mxaris Semowmebis funqciiT. rac 
Seexeba procesualur-samarTlebriv Semowmebas, aq saqme 
sxvagvaradaa. kerZod, saproceso darRvevebis Semowmeba saapelacio 
sasamarTloSi SeiZleba ukavSirdebodes samarTlebrivi da 
faqtobrivi kuTxiT Semowmebas.  
am SemTxvevaSi didi mniSvneloba eniWeba apelantis moTxovnis 
SinaarsSi garkvevas im procesualur darRvevebTan mimarTebiT, 
romlebic mosamarTlis iniciativiT ar mowmdeba. 
saapelacio sasamarTlo SeboWilia saapelacio saCivris 
moTxovniT.  
saapelacio samarTalwarmoebis procesualuri normebis analizis 
Sedegad SeiZleba davaskvnaT, rom saapelacio sasamarTlos 
gadawyvetilebis procesualur-samarTlebrivi Semowmeba moicavs 
Semowmebis ufro farTo SesaZleblobas. vfiqrobT, rom aRniSnuli 
masStabis arseboba nakarnaxevia imiT, rom saapelacio sasamarTlo 
saqmes ixilavs arsebiTad im Taviseburebebis gaTvaliswinebiT, 
romlebic gansazRvravs faqtobriv garemoebebTan damokidebulebis 
xarisxsa da formebs.  
safrangeTis saapelacio samarTalwarmoebis mixedviT, saapelacio 
sasamarTlo saqmes ixilavs arsebiTad, SeuZlia kvlav daubrundes 
mtkicebulebebis Semowmebas da miiRos maTi gamokvlevisaTvis 
damatebiTi zomebi, aseve Secvalos pirveli instanciis mier 
miRebuli gadawyvetileba mTlianad an nawilobriv, an ZalaSi 
datovos igi. magram yovelive es ukavSirdeba imas, rom 
safrangeTis saapelacio sasamarTlos arsebiTad SeuZlia, 
gadaamowmos pirveli instanciis sasamarTlos gadawyvetileba.45 
rogor gvaqvs saqme am mxriv, rodesac saqarTvelos saapelacio 
sasamarTlo amowmebs gasaCivrebul gadawyvetilebas? 

                                                 
45

 С.В. Боботов. Правосудие во Франции, изд. «ЕАВ» 1994г. с., 86. 
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sssk 382-e muxli miuTiTebs saapelacio sasamarTloSi 
mtkicebulebaTa gamokvlevis wesze. aq yuradRebas gavamaxvilebT 
aRniSnuli muxlis me-2 nawilze, romlis Tanaxmad, saapelacio 
sasamarTlos SeuZlia, gaiziaros pirveli instanciis sasamarTlos 
mier mtkicebulebaTa gamokvlevis Sedegebi mTlianad an 
nawilobriv. 
upirveles yovlisa, unda aRiniSnos, rom saapelacio sasamarTlo 
ar aris “SeboWili” pirveli instanciis mier gamokvleul 
mtkicebulebaTa Sedegebis SefasebiT da mis mixedulebazea 
damokidebuli, mTlianad gaiziarebs maT (pirveli instanciis mier 
mtkicebulebaTa gamokvlevis Sedegebs), Tu -  nawilobriv. es 
mixeduleba ar aris damokidebuli mosamarTlis survilze. igi 
damokidebulia mraval samarTlebriv faqtorze, romlidanac 
pirvel rigSi unda gamovyoT is, rom mtkicebulebaTa gamokvlevis 
Sedegebi fasdeba mxolod saapelacio saCivrisa da apelantis mier 
miTiTebuli mtkicebulebis farglebSi. aRniSnuli mixeduleba, 
rogorc Cven vfiqrobT, aris samosamarTlo samarTlis erT-erTi 
gamovlineba, romelsac yvelaze metad miesadageba Semdegi 
mosazreba: samosamarTlo samarTalSi am SemTxvevaSi SeiZleba 
vigulisxmoT sasamarTlos mier marTlmsajulebis ganxorcielebis 
variantis Tavisufali arCeva, romelic SezRudulia samarTlis 
normis SinaarsiT da aseve samarTalSefardebiT situaciasTan 
mimarTebiT -  garegani da Sinagani garemoebebiT.46 amasTan erTad, 
unda aRiniSnos, rom mosamarTlis mixeduleba mtkicebulebaTa 
Sedegebis mTlianad Tu nawilobriv gaziarebis Sesaxeb aseve 
gulisxmobs imas, rom mosamarTlem SeiZleba saerTod ar 
gaiziaros pirveli instanciis sasamarTlos Sedegebi, rac 
ukavSirdeba samarTalSefardebis kanonzomierebebs. amdenad,  
samosamarTlo samarTali samarTlis Sefardebis da ara -  
samarTalSemoqmedebis aqtia. samosamarTlo samarTali aris ara 
samarTlis wyaro, aramed - samarTlis Semecnebis wyaro.47  

ra Tqma unda, rodesac vsaubrobT aRniSnul Sedegebze, 
mxedvelobaSi gvaqvs saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebi, xolo maTi gaziareba an argaziareba 
xdeba am faqtobrivi garemoebebis iuridiuli Sefasebis gziT. 
magram es danawesi, sssk 376¹-e muxlis konteqstis gaTvaliswinebiT, 
rodesac apelanti uTiTebs procesualuri normebis darRvevaze, 
iZens Tavisebur datvirTvas, radgan am SemTxvevaSi saapelacio 
sasamarTlo iuridiul Sefasebas aZlevs ara marto 
mtkicebulebaTa gamokvlevis Sedegebs, e.i. mtkicebulebebiT 
dadgenil faqtobriv garemoebebs, aramed - am faqtebis dadgenis 
marTebulebasac.  
cxadia, rom materialur-samarTlebrivi kuTxiT sasamarTlos 
gadawyvetilebis Sefasebisas saapelacio sasamarTlo ar aris 
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 Р.О. Опалев, Авторефепат, Оценочные понятия в арбитражном и гражданском процессуальном 

праве, Екатеринбург, 2008г. с. 10. 
47

 giorgi xubua, statia, “samosamarTlo samarTali:samarTlis wyaro Tu 
samarTlis Semecnebis wyaro?” FJurnali “marTlmsajuleba da kanoni” #5(7)05. 
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SezRuduli kanonis darRvevaze miTiTebiT, magram rogor gvaqvs 
saqme, rodesac xdeba procesualur-samarTlebrivi darRvevebi? 
am sakiTxSi gasarkvevad, vfiqrobT, unda davazustoT 
procesualuri darRvevebis raoba.  
am mxriv SeiZleba procesualur-samarTlebrivi darRvevebi davyoT 
or jgufad: 1) es iseTi darRvevebia, romlebic warmoadgens 
gadawyvetilebis gauqmebis absolutur safuZvels (sssk 394-e 
muxli, dawv. ix. pirveli paragrafi), da 2) procesualuri 
darRvevebi, romlebsac Sedegad mohyva saqmeze araswori 
gadawyvetilebis gamotana (sssk 393-e muxlis me-3 nawili). 
 
pirvel SemTxvevaSi procesualur darRvevebs mosamarTle amowmebs 
Tavisi iniciativiT, rac warmoadgens mis valdebulebas. aRniSnul 
darRvevebs Cven ar vexebiT. Cveni interesis sferos, konkretul 
SemTxvevaSi, warmoadgens meore jgufis darRvevebi da 
zemoaRniSnuli sakiTxis wamoWra ganpirobebulia zustad am 
xasiaTis darRvevebis arsebobiT. kerZod, es iseTi darRvevebia, 
romlebsac mosamarTle amowmebs mxolod apelantis miTiTebis 
safuZvelze. 
es procesualuri darRvevebi, upirveles yovlisa, exeba mtkicebiT 
procesTan dakavSirebul sakiTxebs, misi yvela elementis CaTvliT. 
am mxriv sainteresoa germaniis samoqalaqo saproceso kodeqsis 
&529 me-2 nawilis danawesi, romelTa Tanaxmad, sasamarTlo Tavisi 
iniciativiT ar amowmebs gasaCivrebul sasamarTlo 
gadawyvetilebas procesualur-samarTlebrivi darRvevebis kuTxiT, 
garda im SemTxvevebisa, rodesac amis Sesaxeb ganacxadebs apelanti 
kanoniT dadgenili wesiT. 
aRniSnuli danawesi faqtobrivad gamomdinareobs &529 pirveli 
nawilis pirveli da me-2 punqtebidan, romlis Tanaxmad, saqmis 
ganxilvisa da gadawyvetilebis gamotanisas saapelacio 
sasamarTlo unda xelmZRvanelobdes faqtebiT, romlebic daadgina 
pirveli instanciis sasamarTlom, Tu ar arsebobs konkretuli 
cnobebi, romlebic asabuTeben saqmisaTvis mniSvnelovan 
garemoebebTan dakavSirebul eWvebs sruli da marTebuli 
daskvnebis Sesaxeb da amitom am daskvnebis gadasinjvis saWiroeba 
ar aris. xolo rac exeba axal faqtebs, isini mxedvelobaSi 
miiReba mxolod kanoniT gaTvaliswinebul SemTxvevaSi. 
amdenad, unda aRiniSnos, rom germaniis samoqalaqo saproceso 
kodeqsi ufro naTlad gansazRvravs saapelacio sasamarTlos 
uflebamosilebas procesualur-samarTlebriv darRvevebTan 
mimarTebiT. 
saqarTvelos samoqalaqo saprocesi kodeqsi ase mkafiod ar 
gansazRvravs saapelacio samarTalwarmoebisas gasaCivrebuli 
gadawyvetilebis procesualur-samarTlebrivi darRvevebis 
SemowmebasTan dakavSirebul damokidebulebas, magram imis 
gaTvaliswinebiT, rom saapelacio sasamarTlos qarTuli modeli, 
germaniis samoqalaqo saproceso kodeqsis msgavsad, warmoadgens 
arasrul (SezRudul) apelacias, vfiqrobT, rom unda 
gaTvaliswinebul iqnes yvela is niSan-Tviseba, rac axasiaTebs 
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SezRuduli (arasruli) apelaciis models. saapelacio 
sasamarTlos samarTlebrivi politika, upirveles yovlisa, 
gamoixateba imaSi, rom apelaciaSi ar moxdes pirveli instanciis 
gameoreba. evropis mosamarTleTa sakonsultacio sabWos daskvnis 
136-e paragrafis Tanaxmad: “apelacia ar unda iyos da ar unda 
ganixilebodes, rogorc SeuzRudavi SesaZlebloba Sesworebebis 
Setanisa faqtobriv da samarTlebriv sakiTxebSi, romelTa 
wardgenac mxares SeeZlo da unda waredgina pirvel instanciaSi. 
es akninebs pirveli instanciis mosamarTlis rols da am faqtma 
SeiZleba potenciurad gamoiwvios pirveli instanciis 
mosamarTlis mier saqmis marTvis aramizanSewonilobis dRis 
wesrigSi dayeneba.”48   
SeiZleba iTqvas, rom moqmedi samoqalaqo saproceso kodeqsi 
garkveulwilad iTvaliswinebs am principebs, magram Tavs uflebas 
mivcemT, aRvniSnoT, rom bolo saproceso cvlilebebis 
gaTvaliswinebiT, saqarTvelos samoqalaqo saproceso kodeqsi 
moiTxovs garkveul dazustebas rig sakiTxebTan mimarTebiT. 
magaliTad, samoqalaqo saproceso kodeqsis qarTuli modeli ar 
iTvaliswinebs calke daTqmas imis Sesaxeb, SeuZlia Tu ara 
saapelacio sasamarTlos, Tavisi iniciativiT Seamowmos 
procesualuri darRvevebi, rodesac sssk 376¹-e muxlis pirveli 
nawiliT gaTvaliswinebul SemTxvevaSi igi amowmebs mxolod 
gasaCivrebuli gadawyvetilebis samarTlebriv mxares. miviCnevT, 
rom am SemTxvevaSi ar aris gamokveTili saapelacio sasamarTlos 
damokidebuleba faqtebTan mimarTebiT gasaCivrebuli 
gadawyvetilebis mxolod samarTlebrivi kuTxiT Semowmebisas, ise, 
rogorc - sakasacio samarTalwarmoebis procesualuri normebiT. 
am sakiTxebSi garkveuli sicxadis Sesatanad, vfiqrobT, yuradReba 
unda gavamaxviloT apelantis uflebaze. kerZod, im SemTxvevaSi, 
rodesac saapelacio saCivari emyareba kanonis darRvevas da 
apelanti moiTxovs gasaCivrebuli gadawyvetilebis (ganCinebis) 
mxolod samarTlebrivi mxaris Semowmebas,  apelanti sadavod ar 
xdis arc faqtebs da arc maT dadgenasTan dakavSirebul 
procesualur saSualebebs. mxareebi sargebloben Tanabari 
uflebebiTa da SesaZleblobebiT, daasabuTon TavianTi 
moTxovnebi, uaryon an gaaqarwylon meore mxaris mier 
warmodgenili moTxovnebi Tu mtkicebulebebi. mxareebi TviTonve 
gansazRvraven,  romeli faqtebi unda daedos safuZvlad maT 
moTxovnebs an romeli mtkicebulebebiT unda dadasturdes es 
faqtebi (SejibrebiTobis principi, sssk me-4 muxlis pirveli 
nawili).   
yovelive es TavisTavad miuTiTebs imaze, rom sasamarTlo Tavisi 
iniciativiT sadavod ver gaxdis faqtobriv mxares. amdenad, am 
SemTxvevaSi sasamarTlo ar Seamowmebs procesualur darRvevebs 
da valdebuli iqneba, Semoifarglos mxolod pirveli instanciis 
mier dadgenili faqtobrivi garemoebebis iuridiuli SemowmebiT. 
vfiqrobT, rom zemoaRniSnulis konteqstSi unda ganimartos sssk 
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 citatis mixedviT, ix. T. liluaSvili, miTiTebuli naSromi, gv. 458. 
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368-e muxlis pirveli nawilis “e” da “v” qvepunqtebi, romlebic 
moiTxovs, rom saapelacio saCivari Seicavdes miTiTebas, Tu raSi 
mdgomareobs gadawyvetilebis usworoba, konkretulad ras 
moiTxovs saapelacio saCivris Semtani piri, aseve miTiTebas 
garemoebebze, romlebic asabuTeben saapelacio saCivars, da 
mtkicebulebebze, romlebic adastureben am garemoebebs.  
kidev erTxel davZenT, rom Cven am SemTxvevaSi yuradRebas ar 
vamaxvilebT iseT procesualur darRvevebze, romlebic 
warmoadgens gadawyvetilebis absoluturi gauqmebis safuZvels. 
Cven mxedvelobaSi gvaqvs mxolod iseTi procesualuri darRvevebi, 
romlebzec yuradReba SeiZleba gaamaxvilos apelantma. zustad, 
apelantis mier procesualuri darRvevebis Semowmebis Sesaxeb 
moTxovnis farglebi gansazRvravs saapelacio sasamarTlos mier 
gadawyvetilebis Semowmebis mxareebs _ mxolod samarTlebrivi Tu 
- samarTlebrivi da faqtobrivi. aqedan gamomdinare, procesualuri 
darRvevis erTi saxeoba SeiZleba miekuTvnebodes Semowmebis 
samarTlebriv mxares, xolo meore - faqtobrivs. 
aRniSnulis gaTvaliswinebiT, gadawyvetilebis procesualur-
samarTlebrivi Semowmebis procesi SeiZleba davyoT or saxeobad: 
1) im faqtebisa da mtkicebulebebis Semowmeba, romlebic 
adastureben saproceso samarTlis normebis darRvevebs, rac 
gamoixateba pirveli instanciis sasamarTlos mier mtkicebulebis 
gamokvlevis SefasebaSi, romelic, Cveni azriT, moicavs mtkicebis 
procesis elementebis Semowmebas; 2) Semowmebis Sedegad TviTon 
iyenebs im wess, romelic aucilebelia faqtobrivi garemoebebis 
Sesaxeb swori msjelobisa da maTi dadgenisaTvis. gadawyvetilebis 
procesualur-samarTlebrivi Semowmebis bolo saxeoba aseve exeba 
sssk 380-e muxlis me-2 nawiliT gaTvaliswinebul SemTxvevas, 
romlis Tanaxmad, saapelacio sasamarTlo ar miiRebs axal 
faqtebsa da mtkicebulebebs, romlebic mxares SeeZlo, waredgina 
pirveli instanciis sasamarTloSi saqmis ganxilvisas, magram 
arasapatio mizeziT ar waradgina. 
amdenad, konkretuli problematikis konteqstis gaTvaliswinebiT, 
apelaciis instanciurobis WrilSi, rodesac sssk 385-e muxlis me-2 
nawilis Tanaxmad, saapelacio sasamarTlos SeuZlia, saqme ar 
gadaugzavnos pirveli instanciis sasamarTlos da TviTon miiRos 
gadawyvetileba49, vfiqrobT, rom am SemTxvevaSi TviTon apelaciis 

                                                 
49 vfiqrobT, rom sssk 385-e muxlis me-2 nawilis Tanaxmad, saapelacio 
sasamarTlos mier saqmis ukan, pirvel instanciaSi gansaxilvelad dabrunebis 
sakiTxi warmoadgens calke, damoukidebeli gamokvlevis sagans. unda aRiniSnos, 
rom sakasacio sasamarTlo praqtikaSi gvxvdeba SemTxvevebi, rodesac 
saapelacio sasamarTlo, garkveuli darRvevebis gamo, saqmes xelaxla 
gansaxilvelad abrunebs pirveli instanciis sasamarTloSi, rasac xSirad orive 
mxare sakasacio saCivriT asaCivrebs. am SemTxvevaSi saCivris ZiriTad safuZvels 
warmoadgens is garemoeba, rom saapelacio sasamarTlos ar unda gadaegzavna 
saqme da TviTon unda mieRo gadawyvetileba. problemas warmoadgens is, rom 
samoqalaqo saproceso kodeqsiT, garda garkveuli gamonaklisebisa, rac 
mocemulia sssk 385-e muxlis pirveli nawiliT, ar aris reglamentebuli saqmis 
ukan, pirvel instanciaSi arsebiTad gansaxilvelad gadagzavnis samarTlebrivi 
SemTxvevebi. amasTan dakavSirebiT sakasacio sasamarTlos mier miRebulia 



 29 

mier ZiriTadi, saZiebeli faqtebis dadgenis mizniT 
mtkicebulebaTa gamokvleva, faqtobrivad uzrunvelyofs im 
principis dacvas, rac mosamarTleTa sakonsultacio sabWos 
daskvnis 99-e da 136-e paragrafebiT aris dadgenili, kerZod: 
aRniSnuli danawesebis umTavres mizans warmoadgens “samarTliani 
sasamarTlo mosmenis, romelic unda dasruldes misaReb vadaSi” 

                                                                                                                                               
ramdenime gadawyvetileba, romlebTac mieTiTa saapelacio sasamarTlos, rom 
TviTon miiRos Sesabamisi gadawyvetileba. magaliTad, erT-erT saqmeze (#as-861-
1075-08; 23. 04. 2009 w.) sakasacio sasamarTlom miuTiTa, rom saapelacio 
sasamarTlom arasworad ganmarta saqarTvelos samoqalaqo saproceso kodeqsis 
385-e muxlis pirveli nawilis `a~ qvepunqti, ris Sedegad miiRo araswori 
gadawyvetileba (ganCineba), kerZod, saqarTvelos samoqalaqo saproceso 
kodeqsis 385-e muxlis pirveli nawilis `a~ qvepunqtis Tanaxmad, saapelacio 
sasamarTlo auqmebs gadawyvetilebas da saqmes ubrunebs pirveli instanciis 
sasamarTlos xelaxla gansaxilvelad, Tu adgili aqvs 394-e muxliT 
gaTvaliswinebul SemTxvevebs. amasTan erTad gasaTvaliswinebelia, rom, amave 
muxlis me-2 nawilis Tanaxmad, saapelacio sasamarTlos SeuZlia, ar 
gadaagzavnos saqme ukan da TviTon gadawyvitos igi. konkretul SemTxvevaSi 
unda ganimartos samoqalaqo saproceso kodeqsis 385-e muxlis pirveli nawilis 
`a~ qvepunqti da amave muxlis me-2 nawili. upirveles yovlisa, unda 
gaviTvaliswinoT procesualuri SesaZlebloba: ra procesualuri garemoebebi 
miuTiTeben saapelacio sasamarTlos mier saqmis ukan dabrunebaze; am 
garemoebebis gaTvaliswinebiT, ramdenad mizanSewonilia saqmis ukan dabruneba 
da xom ar gamoiwvevs es saqmis usafuZvlo gaWianurebas. amdenad, sakasacio 
palata ganmartavs, rom saapelacio sasamarTlos SeuZlia, pirvel instanciaSi 
gadaagzavnos saqme, Tu mniSvnelovnad dairRva saproceso kanonebi, rac 
arTulebs saqmis ganxilvas saapelacio sasamarTloSi.  

amasTan erTad sakasacio sasamarTlom aRniSna, rom saapelacio 
sasamarTlo ar uTiTebs pirveli instanciis sasamarTlos mier gasarkvev im 
sakiTxTa wres, romlis garkveva mas ar SeuZlia (an ar aris mizanSewonili, 
magaliTad, pirveli instanciis sasamarTlos mier uxeSi procesualuri 
darRvevebis gamo, ramac SezRuda procesualuri mxaris uflebebi). 

saapelacio sasamarTlo uTiTebs saqmeSi warmodgenil mtkicebulebaze, 
romliTac dasturdeba materialur-samarTlebrivi urTierTobebi, aseve uTiTebs  
pirveli instanciis mier materialur-samarTlebrivi normis darRvevaze.  

sakasacio sasamarTlom ganmarta, rom saapelacio sasamarTlos (am 
instanciisaTvis dadgenili iurisdiqciis gaTvaliswinebiT) SeuZlia, TviTon 
miiRos gadawyvetileba da ar daabrunos saqme ukan, radgan saapelacio 
sasamarTlos gadawyvetilebidan Cans, rom mizanSeuwonelia saqmis ukan 
dabruneba. 

amasTan erTad, sakasacio palata ganmartavs, rom ar SeiZleba 
dakmayofildes kasatoris moTxovna sakasacio sasamarTlos mier axali 
gadawyvetilebiT sarCelis dakmayofilebis Sesaxeb. 

sakasacio sasamarTlo amowmebs gasaCivrebuli (saapelacio sasamarTlos) 
gadawyvetilebis mxolod samarTlebriv mxares. konkretul SemTxvevaSi 
saapelacio sasamarTlos gasaCivrebul ganCinebaSi ar aris gamokvleuli da 
Sefasebuli garkveuli faqtobrivi garemoebebi, ar aris miTiTebuli sadavo 
urTierTobis samarTlebrivi da faqtobrivi safuZvlebi. saapelacio 
sasamarTlo mxolod uTiTebs, rom sadavo urTierTobis sabolood 
gadawyvetisaTvis aucilebelia, srulad dadgindes faqtobrivi garemoebebi.  
      am SemTxvevaSi sakasacio sasamarTlo Seecada, ganesazRvra is 
samarTlebrivi kriteriumebi, romlebiTac unda ixelmZRvanelos saapelacio 
sasamarTlom aRniSnuli sakiTxis gadawyvetisas. magram mTavari kriteriumi 
mdgomareobs imaSi, rom saqmis ukan dabrunebis aucilebloba SeiZleba dadges 
maSin, rodesac xdeba mxaris uflebebis iseTi darRveva, romelic moiTxovs 
saqmis ukan dabrunebas, risi “umtkivneulod” gamosworebac saapelacio 
sasamarTloSi SeuZlebelia.   
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uzrunvelyofa50, amave dros - pirveli instanciis rolis 
gaZliereba da mxareTa uflebebis dacvis efeqturobis gazrda. 
zustad am miznebidan gamomdinare, aRniSnuli sabWos daskvnis 
mixedviT, ar aris mizanSewonili saapelacio sasamarTloSi (me-2 
instanciaSi) axali mtkicebulebebisa da faqtebis moSvelieba, 
garkveuli SezRudvebis gareSe. 
Cven mier ganxiluli procesualuri darRvevebis kuTxiT 
gasaCivrebuli gadawyvetilebis Semowmebisas, vfiqrobT, rom 
iSleba (qarwyldeba) gadawyvetilebis Semowmebis samarTlebriv da 
faqtobriv mxareebs Soris gavlebuli zRvari. 
procesualuri darRvevebis Semowmebis dros samarTlebriv da 
faqtobriv mxareebs Soris zRvaris SenarCunebas saapelacio 
instanciis sasamarTloSi arsebiTi mniSvneloba eniWeba maSin, 
rodesac apelanti gadawyvetilebis Semowmebas iTxovs mxolod 
samarTlebrivi TvalsazrisiT, ra drosac SesaZlebelia, daSvebul 
iqnes darRvevebi. 
unda aRiniSnos, rom am kategoriis darRvevebis Semowmebisas 
sakasacio samarTalwarmoebas axasiaTebs Cven mier miTiTebuli 
mxolod pirveli saxe, rodesac sakasacio sasamarTlo amowmebs 
saapelacio sasamarTlos mier daSvebul procesualur darRvevebs, 
razec yuradRebas mogvianebiT gavamaxvilebT.  
amjerad ki aRvniSnavT, rom, Cveni TvalTaxedviT, saapelacio 
samarTalwarmoebaSi es ori elementi urTierTdakavSirebulia. 
maTi Semowmeba ganpirobebulia apelantis moTxovniT, misi 
procesualur-samarTlebrivi darRvevebis Semowmebis Sesaxeb 
moTxovnis SinaarsiTa da farglebiT.  
amdenad, miviCnevT, rom sssk 376¹-e muxlis pirveli nawilis 
Tanaxmad, rodesac saapelacio sasamarTlo amowmebs gasaCivrebuli 
gadawyvetilebis samarTlebriv mxares, ufro zustad ki - mis 
kanonierebas procesualuri darRvevebis kuTxiT, apelantis am 
darRvevebze miTiTebis farglebis arasworad gansazRvram 
SesaZlebelia, gamoiwvios procesualuri Semowmebis am ori 
saxeobis aRreva da, Sesabamisad, gasaCivrebuli gadawyvetilebis 
faqtobrivi TvalsazrisiT - Semowmebis funqciaSi SeWra.  
amdenad, apelantis moTxovnis gaTvaliswinebiT, saapelacio 
sasamarTlo erT SemTxvevaSi amowmebs pirveli instanciis mier 
mtkicebulebaTa gamokvlevasTan mimarTebiT darRvevebis arsebobas 
da pirveli instanciis mier dadgenili faqtebis Sesaxeb swor 
msjelobaTa miRebis wess, xolo meore SemTxvevaSi TviTon iyenebs 
im wess (magaliTad, ikvlevs da afasebs mtkicebulebebs), romelic 
aucilebelia am faqtebis Sesaxeb swori msjelobisa da maTi 
dadgenisaTvis.  
am SemTxvevaSi, vfiqrobT, rom unda gavmijnoT erTmaneTisagan 
saapelacio sasamarTlos mier pirveli instanciis sasamarTloSi 
mtkicebulebebis gamokvlevis Sefaseba, uSualod mtkicebulebebis 
Sefasebisagan.  
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amdenad, SesaZlebelia davaskvnaT, rom saapelacio sasamarTlos 
mier gadawyvetilebis mxolod samarTlebriv SemowmebaSi unda 
vigulisxmoT, erT SemTxvevaSi, materialur-samarTlebrivi 
normebis arasworad gamoyenebasa da ganmartebasTan dakavSirebuli 
darRvevebis Semowmeba, xolo meore SemTxvevaSi - procesualur-
samarTlebrivi darRvevebi, romlebic exeba saproceso samarTlis 
normebis darRvevebis damadasturebeli faqtebisa da 
mtkicebulebebis Semowmebas. amasTan erTad, unda aRiniSnos, rom 
rogorc materialur-samarTlebrivi, aseve procesualur-
samarTlebrivi mxareebi sistemurad arian dakavSirebuli 
erTmaneTTan da warmoadgenen erTiani meqanizmis Semadgenel 
nawilebs, romliTac uzrunvelyofilia gasaCivrebuli 
gadawyvetilebis Semowmeba. 
unda ganvasxvaoT erTmaneTisagan mtkicebulebebis Sefaseba da 
sasamarTlos mier dadgenili faqtobrivi garemoebebis Sefaseba. 
mtkicebulebaTa meSveobiT dadgenili faqtebis samarTlebrivi 
Sefaseba mdgomareobs imaSi, rom ganisazRvros, Tu ra 
samarTlebrivi Sedegi dadgeba konkretuli materialur-
samarTlebrivi normis Tanaxmad saqmeze dadgenili faqtobrivi 
garemoebebis arsebobis SemTxvevaSi. mtkicebulebebis Sefasebis 
mizani mdgomareobs faqtebis Sesaxeb swor msjelobaSi, xolo am 
mtkicebulebebis meSveobiT saqmeze dadgenili faqtobrivi 
garemoebebis Sefasebis daniSnulebaa mxareTa uflebebisa da 
movaleobebis Sesaxeb swori daskvnebis miReba.51  
amasTan erTad, am paragrafSi gansaxilveli Tematikis 
gaTvaliswinebiT, aseve unda ganvasxvaoT erTmaneTisagan 
mtkicebulebebi, romlebic adastureben procesualuri darRvevis 
faqtebs im mtkicebulebebisagan, romlebic adastureben ZiriTad, 
saZiebel faqtebs (faqtobriv garemoebebs). erT SemTxvevaSi 
mtkicebulebebis SefasebiT sasamarTlo miaRwevs swor msjelobas 
procesualur-samarTlebrivi normis darRvevis Sesaxeb, xolo 
meore SemTxvevaSi _ faqtobrivi garemoebebis Sesaxeb.^ 
zustad am SemTxvevaSi, rodesac saapelacio sasamarTlo amowmebs 
pirveli instanciis mier mtkicebulebaTa Sefasebis kanonierebas, 
igi amowmebs erT SemTxvevaSi procesualuri normebis gamoyenebisa 
da ganmartebis marTebulobas, xolo meore SemTxvevaSi - im 
praqtikul gamocdilebasa da logikur kanonzomierebebs, 
romlebic ukavSirdeba  konkretuli mtkicebulebis Sefasebis 
Taviseburebebs, riTac dgindeba iuridiulad mniSvnelovani faqti.  
amrigad, aRniSnuli procesualuri meqanizmis ganxorcielebiT, 
procesualuri darRvevebis Semowmebis mizniT, saapelacio 
sasamarTlo saapelacio saCivris farglebSi sabolood 
faqtobrivad amowmebs faqtisa da misi damdgeni mtkicebulebis 
iuridiul-logikuri kavSiris marTebulebas. es xorcieldeba am 
mtkicebulebis Seswavlis gziT, misi gamokvlevis Sedegebis 
Sefasebis mizniT, rac gavlenas axdens pirveli instanciis 
sasamarTlos mier gansazRvruli mtkicebis sagnis Sefasebaze. 
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amdenad, mtkicebulebas da am mtkicebulebiT dasadgen faqts 
Soris iuridiul-logikuri kavSiri uSualod dakavSirebulia 
materialur-samarTlebrivi normis gamoyeneba-ganmartebasa da 
gamosakvlev mtkicebulebaTa Sefasebaze. am kavSiris mniSvnelobis 
ugulebelyofas SeiZleba mohyves araswori gadawyvetilebis 
gamotana. 
SesaZlebelia davaskvnaT, rom saapelacio saCivris farglebSi, 
apelantis mier procesualur darRvevebze miTiTebis safuZvelze, 
saapelacio instanciis sasamarTlo afasebs im faqtebsa da 
mtkicebulebebs, romlebic adastureben saproceso samarTlis 
normebis darRvevebs, faqtebis Sesaxeb swor msjelobaTa miRebis 
mizniT. aseve TviTon iyenebs im wess, romelic aucilebelia am 
faqtebis Sesaxeb swor msjelobaTa miRwevaSi, xolo uSualod am 
mtkicebulebebis meSveobiT saqmeze dadgenili faqtobrivi 
garemoebebis SefasebiT iRebs saTanado daskvnebs mxareTa 
uflebebisa da movaleobebis Sesaxeb.  
am aspeqtSi arsebuli gansxvavebebis detaluri analizisaTvis 
davubrundeT msjelobas sakasacio sasamarTlos 
samarTalwarmoebis zogierT Taviseburebaze. 
kerZod, sssk 404-e muxlis pirveli nawilis me-2 winadadebis 
Tanaxmad, sakasacio sasamarTlos ar SeuZlia, Tavisi iniciativiT 
Seamowmos saproceso darRvevebi, garda 396-e muxlis pirveli 
nawilis “v” qvepunqtSi miTiTebuli faqtebisa. xolo sssk 396-e 
muxlis pirveli nawilis “v” qvepunqtis Tanaxmad, sakasacio 
saCivari unda Seicavdes miTiTebas im faqtebsa da 
mtkicebulebebze, romlebic adastureben saproceso samarTlis 
normebis darRvevas, Tu sakasacio saCivari saproceso normebis 
darRvevas emyareba. gansaxilveli samarTlebrivi safuZveli 
gansazRvravs procesualuri darRvevebis Semowmebis funqcias, 
romelic vlindeba moqmedebis farglebsa da samarTlebriv 
SedegebSi.  
zemoaRniSnuli normebis Tanaxmad, im SemTxvevaSi, Tu sakasacio 
saCivari saproceso normebis darRvevas emyareba, sakasacio 
sasamarTlo uflebamosilia, Tavisi iniciativiT Seamowmos 
mxolod is faqtebi da mtkicebulebebi, romlebic adastureben 
saproceso darRvevebs. aRniSnuli miuTiTebs imaze, rom sakasacio 
sasamarTlos ganxilvis sagani SeiZleba gaxdes mxolod iseTi 
faqtebi da mtkicebulebebi, romlebic adastureben procesualur-
samarTlebrivi darRvevis faqts. 
amdenad, sakasacio sasamarTlo, aRniSnuli procesualuri 
danawesebidan gamomdinare, afasebs ara mtkicebulebebs, aramed - am 
mtkicebulebaTa Sefasebis marTebulobas. winaaRmdeg SemTxvevaSi 
sakasacio sasamarTlos mouxdeboda im gzis Tavidan gavla 
(gameoreba), rac gaiara saapelacio sasamarTlom. vfiqrobT, rom 
saapelacio sasamarTlos daSvebuli procesualuri darRvevebis 
Semowmeba garkveulwilad moicavs mtkicebis elementebis 
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Sefasebas.52 am SemTxvevaSi sakasacio sasamarTloSi procesualuri 
darRvevebis Semowmebis mizans warmoadgens swori codnis miReba 
im procesualur-samarTlebrivi normis darRvevis faqtis Sesaxeb, 
romelic migviTiTebs saqmeze gadawyvetilebis miRebisaTvis 
mniSvnelovani materialur-samarTlebrivi faqtis (faqtobrivi 
garemoebebis) ardadgenaze an arasaTanadod dadgenaze 
(procesualuri darRveva). am SemTxvevaSi didi mniSvneloba eniWeba 
faqtobriv garemoebebs, raTa sworad Sefasdes procesualuri 
darRveva, radgan mxedvelobaSi misaRebia ara nebismieri darRveva, 
aramed - iseTi, romelic sabolood ukavSirdeba faqtobriv 
garemoebebs. 
vfiqrobT, aqedan gamomdinareobs sssk 393-e muxlis me-3 nawiliT 
gaTvaliswinebuli danawesi, romlis Tanaxmad: “saproceso 
samarTlis normebis darRveva mxolod maSin SeiZleba gaxdes 
gadawyvetilebis gauqmebis safuZveli, Tu am darRvevis Sedegad 
saqmeze araswori gadawyvetileba iqna gamotanili.” 
sasamarTlo praqtikaSi xSiria SemTxvevebi, rodesac saapelacio 
sasamarTlo arasworad ar iRebs mtkicebulebas, radgan miiCnevs, 
rom am mtkicebulebiT ar dasturdeba konkretuli faqti. ra Tqma 
unda, aRniSnul procesualur darRvevas mohyveba araswori 
gadawyvetilebis gamotana. 
magaliTad, sakasacio sasamarTlom erT-erT Tavis 
gadawyvetilebaSi miuTiTa, rom samoqalaqo procesSi 
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 iuridiul literaturaSi cnobilia mtkicebis procesi viwro da 
procesualuri gagebiT, rac SeiZleba iyos mkacri da Tavisufali. magaliTad, 
germaniis mtkicebulebaTa TeoriaSi mtkicebis viwro gagebaSi igulisxmeba 
mosamarTlis praqtikuli saqmianoba, romlis Sedegad mas uyalibdeba rwmena 
saqmis irgvliv. rac Seexeba procesualur mtkicebas, igi SeiZleba iyos mkacrad 
gansazRvruli da Tavisufali. mkacrad gansazRvruli mtkicebis procesi niSnavs 
sasamarTlos mier im faqtebis dadgenas, romlebsac gaaCniaT saqmisaTvis 
mniSvneloba. e.w. Tavisufali mtkicebis dros igi ar aris SeboWili 
procesualuri formiT. germaniis samoqalaqo procesis Tanaxmad, mtkiceba 
SeiZleba daiyos or etapad: mtkicebulebebis warmodgena mtkicebis 
saSualebebis gamoyenebiT (der Beweisantritt) da mtkicebulebebis Segroveba, 
gamokvleva da Sefaseba (die Beweisaufnahme). 

safrangeTis mtkicebulebiTi samarTali warmoadgens avtonomiur da sistemur 
samarTlebriv warmonaqmns, romelsac axasiaTebs Sereuli, materialur-
procesualuri buneba. amasTan erTad, mtkiceba aris procesualuri saqmianoba, 
romlis mizans warmoadgens sasamarTlos Semecnebis obieqtis Sesaxeb WeSmariti 
codnis miReba. safrangeTis kanonmdebloba icnobs iseTi saxis mtkicebulebebs, 
rogoricaa mxareTa da mesame pirTa axsna-ganmartebebi (la comparution personelle des 

parties, les déclaration des tiers); mxareTa da mowmeTa werilobiTi Cvenebebi (les 

attestations); mowmeTa Cvenebebi (la preuve testimoniale); specialistis mier daTvaliereba 
(les constatations); specialistis konsultacia (la consultation); eqspertiza (l’expertise); 

werilobiTi mtkicebulebebi  (les preuves littérales); fici (le serment judiciaire). 

saqarTvelos samoqalaqo saproceso kodeqsis mixedviT, mtkicebis process 
warmoadgens saqmianoba, romelsac axorcieleben mxareebi da sasamarTlo 
kanoniT dadgenili wesiTa da farglebSi. sasamarTlo mtkicebulebaTa 
dasaSvebobisa da gankuTvnadobis principebis dacviT iRebs da Semdeg afasebs 
maT Tavisi Sinagani rwmenis safuZvelze, romelic unda emyarebodes maT 
yovelmxriv, srul da obieqtur ganxilvas, ris Sedegadac mas gamoaqvs daskvna 
saqmisaTvis mniSvnelobis mqone garemoebebis arsebobis, an ararsebobis Sesaxeb. 
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mtkicebulebaTa saSualebebis daSvebis an amoricxvis sakiTxi unda 
gadawydes im nebarTvebisa Tu akrZalvebis mixedviT, rac 
gaTvaliswinebulia materialuri normiT. sakasacio palatam 
ganmarta, rom konkretuli normiT gaTvaliswinebuli iuridiuli 
faqtebis (iuridiuli Semadgenlobis) Sedegad warmoSobili 
urTierTobebis dasadastureblad, rac sabolood warmoadgens 
samarTlebrivi normiT gaTvaliswinebul makvalificirebel 
elementebs, aucilebelia iseTi mtkicebulebebis arseboba, 
romlebic, Tundac mowmeTa CvenebebTan erToblivad utyuarad 
miuTiTeben saqmisaTvis mniSvnelovan garemoebebze.   
  amrigad, sakasacio palatam miiCnia, rom (sssk 103-e da 104-e 
muxlebi) mtkicebulebaTa dasaSvebobis wesebis gamoyenebis dros 
didi mniSvneloba eniWeba mtkicebis sagnis diferencirebas. 
konkretul SemTxvevaSi iseTi faqtebis dadgena, romlebic 
dakavSirebulia uSualod moZravi nivTis gamoTxovasTan 
dakavSirebul urTierTobebTan, SeiZleba dadasturdes mowmeTa 
CvenebebiT53. am SemTxvevaSi sakasacio sasamarTlo 
xelmZRvanelobda aseve sssk 102-e muxlis me-3 nawiliT, romlis 
mixedviT, saqmis garemoebebi, romlebic kanonis Tanaxmad unda 
dadasturdes garkveuli saxis mtkicebulebebiT, ar SeiZleba 
dadasturdes sxva saxis mtkicebulebebiT. amdenad, saqmeSi sadavo 
moZravi nivTis gadacemis faqtis dasadastureblad kanoni ar 
ukavSirebda konkretuli mtkicebulebis arsebobas.   
amdenad, “yovelTvis, rodesac saproceso darRvevis gamo saWiro 
xdeba gadawyvetilebisaTvis mniSvnelobis mqone garemoebebis 
dadgena, sakasacio sasamarTlom unda gaauqmos gadawyvetileba da 
daabrunos saqme xelaxla gansaxilvelad.”54 kidev erTxel davZenT, 
rom aRniSnuli ganpirobebulia imiT, rom sakasacio sasamarTlo 
ar aris faqtebis damdgeni sasamarTlo da am SemTxvevaSi is ver 
gamoikvlevs Tavidan am mtkicebulebebs da ver daadgens faqtobriv 
garemoebebs. 
sakasacio sasamarTlos mier faqtobrivi garemoebebis dadgenasTan 
dakavSirebuli procesualuri saqmianoba gamoixateba ara faqtebis 
dadgenaSi, aramed - dasadgen faqtebze miTiTebaSi, rasac sakasacio 
sasamarTlo aZlevs saapelacio sasamarTlos.  
praqtikaSi aris SemTxvevebi, rodesac SeuZlebelia imis garkveva, 
Tu romeli faqtebi CaTvala saapelacio sasamarTlom dadgenilad 
da romeli ar gaiziara; romeli mtkicebulebebis safuZvelze 
akeTebs daskvnebs. aris SemTxvevebi, rodesac sasamarTlo adgens 
urTierTsawinaaRmdego faqtebs da SeuZlebelia imis garkveva, Tu 
romel faqts daeyrdno. am SemTxvevaSi sakasacio sasamarTlo 
TviTon gansazRvravs mtkicebis sagans, e.i. TviTon gansazRvravs im 
faqtebs, romlebic unda Semowmdes konkretuli materialur-
samarTlebrivi normis moTxovnaTa gaTvaliswinebiT.55  
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 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 2005w., gv. 524. 
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magaliTad, sakasacio sasamarTlom erT-erT saqmeze aRniSna, rom 
igi iziarebs kasatoris  mosazrebas, rom saapelacio sasamarTlos 
mier gasaCivrebul gadawyvetilebaSi moyvanili faqtebi 
urTierTsawinaaRmdegoa. saqme exeboda 2007 wlis 19 noembers 
aRZrul sarCels, romliTac mosarCele iTxovda mopasuxisagan 
„belorus iumz 6 l“ markis traqtoris misTvis dabruneba.  
sabolood, saapelacio sasamarTloSi saqmis ganxilvis Sedegad 
saapelacio palatam miiCnia, rom sarCeli xandazmulia. 
sakasacio  sasamarTlom gaiziara kasatoris mosazreba, rom 
saapelacio sasamarTlos mier gasaCivrebul gadawyvetilebaSi 
moyvanili faqtebi urTierTsawinaaRmdegoa. 
sakasacio sasamarTlom yuradReba gaamaxvila imaze, rom 
saapelacio sasamarTlom Tavdapirvelad 2003 weli miuTiTa 
mopasuxis mier mesame pirisaTvis traqtoris miyidvis TariRad, 
xolo Semdeg ki - 2001 weli.    
amasTan erTad, saapelacio sasamarTlom miuTiTa, rom 2003 wels 
mopasuxis mier sadavo traqtoris mesame pirisaTvis miyidvis faqti 
imTaviTve cnobili gaxda mosarCelisaTvis. 
    saapelacio sasamarTlos mtkicebulebis saxiT warmoebaSi 
miRebuli aqvs sisxlis samarTlis saqmeze gamotanili da kanonier 
ZalaSi Sesuli gamamtyunebeli ganaCeni, romliTac dgindeba, rom 
mopasuxe cnobil iqna damnaSaved im qmedebisaTvis, razec mxareebi 
samoqalaqo wesiT daoben.  
    amdenad, sakasacio sasamarTlom aRniSna, rom 
gadawyvetilebidan zustad ar dgindeba ara marto sadavo 
traqtoris gasxvisebis faqti, aramed - droc, rodesac mosarCelem 
gaigo an unda gaego Tavisi uflebis darRvevis Sesaxeb 
(saqarTvelos samoqalaqo kodeqsis 130-e muxli). amasTan, 
gasaTvaliswinebelia saqarTvelos samoqalaqo kodeqsis 138-e 
muxli, romlis Tanaxmad, xandazmulobis vadis dena SeiZleba 
Sewydes aseve saxelmwifo organoebisaTvis mimarTvis SemTxvevaSi. 
    sakasacio sasamarTlom miuTiTa, rom, zemoaRniSnulis 
gaTvaliswinebiT, xandazmulobis sakiTxis garkvevisas saapelacio 
sasamarTlom unda daadginos is momenti, rodesac 
mosarCelisaTvis gaxda an unda gamxdariyo cnobili Tavisi 
uflebis darRvevis Sesaxeb. amasTan erTad, saapelacio 
sasamarTlom unda daadginos, Tu rodis mimarTa mosarCelem 
policias an sxva saxelmwifo uwyebas Tavisi darRveuli uflebis 
Sesaxeb. am garemoebebis dadgenisas sasamarTlom unda 
gaiTvaliswinos saqarTvelos samoqlaqo  kodeqsis 138-e, 130-e 
muxlebi. 
    sakasacio saCivarSi miTiTebuli garemoebebis gaTvaliswinebiT, 
sakasacio sasamarTlom yuradReba gaamaxvila mosarCelis mier 
sadavo traqtoris flobis periodze (gasaTvaliswinebelia, rom 
saapelacio palatam mosarCele sadavo traqtoris keTilsindisier 
mflobelad miiCnia), kerZod, sakasacio saCivarSi miTiTebulia, rom 
mas sadavo traqtori xandazmulobiT aqvs SeZenili, radgan igi 
xuT welze meti drois ganmavlobaSi flobs mas. 
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amasTan, sakasacio sasamarTlom ganmarta, rom aRniSnuli 
faqtobrivi garemoebebis Semowmebisas saapelacio sasamarTlos 
daskvnebi urTierTsawinaaRmdegoa, kerZod, saapelacio sasamarTlo 
miuTiTebs, rom mopasuxem mosarCelisagan erToblivi 
saqmianobisaTvis (SeSis dasamzadeblad) traqtori 1997 wels 
waiyvana da amave dros dadgenilad 1999 wels warmoSobil davas 
miiCnevs. 
    miuxedavad amisa, saapelacio sasamarTlo aseve uTiTebs, rom 
1994-95 wlebSi mosarCelem da mopasuxem wamoiwyes erToblivi 
saqmianoba da 2-3 TveSi warmoeSvaT  ukmayofileba, mosarCelem 
mopasuxes mosTxova traqtoris ukan dabruneba, razedac 
mosarCelem uari miiRo. 
aRniSnuli garemoebebidan gamomdinare, saapelacio sasamarTlo 
askvnis, rom mosarCele ver adasturebs sadavo nivTis 5 - wliani 
flobis faqts. 
    amasTan mimarTebiT sakasacio sasamarTlom ganmarta, rom 
zemoaRniSnuli faqtobrivi garemoebebi ar iZleva sadavo 
urTierTobis iuridiuli Semowmebis saSualebas, samoqalaqo 
kodeqsis 165-e muxlis mixedviT. 
    saqarTvelos samoqalaqo kodeqsis 165-e muxlis konteqstis 
gaTvaliswinebiT, sakasacio sasamarTlom ganmarta, rom  nivTis 
floba ar ukavSirdeba mis fizikur pyrobas. mosarCelis 
mflobelobis uflebis darRvevad miCneul unda iqnes is momenti, 
rodesac mopasuxem uari ganacxada sadavo traqtoris 
mosarCelisaTvis dabrunebaze. amdenad, mopasuxisaTvis sadavo 
traqtoris gadacema im mizniT, rom erToblivi saqmianobis Sedegi 
miRweuliyo mosarCelis traqtoris meSveobiT, ar niSnavs 
mosarCelis mier nivTze  mflobelobis Sewyvetas. 
    saapelacio sasamarTlom  daadgina, rom mosarCele aris 
sadavo nivTis keTilsindisieri mflobeli. sakasacio sasamarTlom 
miiCnia, rom saapelacio sasamarTlom amasTan erTad unda 
daadginos aRniSnuli flobis (da ara pyrobis) uwyveti drois 
manZili, da am dros unda gaiTvaliswinos samoqalaqo kodeqsis 
1507-e muxlis me-4 nawili, romlis Tanaxmad, xandazmulobiT 
sakuTrebis SeZenis vada aiTvleba 1993 wlis 23 ivlisidan.  
    amasTan erTad gasaTvaliswinebelia Semdegi garemoeba: 
saapelacio sasamarTlom daadgina, rom mesame piri (romelmac 
mopasuxisagan SeiZina sadavo traqtori) ar aris keTilsindisieri 
mflobeli, radgan man icoda, rom gamsxvisebeli ar iyo mesakuTre. 
im SemTxvevaSi, Tu saapelacio sasamarTlo dadgenilad miiCnevs 
xandazmulobiT mosarCelis mier nivTze sakuTrebis SeZenis faqts, 
ar unda iqnes gamoyenebuli saqarTvelos samoqalaqo kodeqsis 160-
e muxli, radgan am SemTxvevaSi arsebobs sakuTrebis uflebisa da 
ara - keTilsindisieri flobis xelyofa.  (ivaraudeba, rom 
keTilsindisierad flobs nivTs is, visac ara aqvs flobis 
ufleba, magram am faqtis mimarT is keTilsindisieria).56  
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rogorc vxedavT, apelaciaSi procesualur-samarTlebrivi 
regulaciuri funqciis farglebi gamoixateba imaSi, rom 
sasamarTlos SeuZlia, Seamowmos ara marto procesualuri 
darRvevebi, romlebiTac dasturdeba materialur-samarTlebrivi 
faqtis dadgenasTan dakavSirebuli procesualuri wesebis 
darRvevebi, aramed apelantis miTiTebis safuZvelze TviTon 
gamoikvlios mtkicebulebebi da daadginos saqmisaTvis 
mniSvnelovani faqtobrivi garemoebebi. aqedan gamomdinare, 
saapelacio sasamarTlos SeuZlia, ar gadaagzavnos saqme ukan da 
TviTon gadawyvitos igi (sssk 385-e muxlis me-2 nawili).  
sakasacio sasamarTlos, Tu sakasacio saCivari eyrdnoba 
procesualur darRvevebs, SeuZlia, ganixilos faqtebi da 
mtkicebulebebi procesualuri darRvevebis arsebobis Sesaxeb 
(magaliTad, Seamowmos mtkicebulebiTi faqtebis dadgenasTan 
dakavSirebuli garemoebebis marTebuleba), rac warmoadgens 
erTaderT SemTxvevas, rodesac da rasTan mimarTebiTac sakasacio 
sasamarTlos SeuZlia, miiRos garkveuli mtkicebulebebi. 
sakasacio sasamarTlo uSualod ar afasebs im mtkicebulebebs, 
romlebiTac dgindeba mTavari, saZiebeli faqtebi (faqtobrivi 
garemoebebi), aramed afasebs im faqtebsa da mtkicebulebebs, 
romlebiTac dasturdeba faqtobrivi garemoebebis dadgenasTan 
dakavSirebuli procesualuri darRvevebi, rac migviTiTebs 
kasaciaSi procesualur-samarTlebrivi regulaciuri funqciis 
farglebze. 
 
aqedan gamomdinare, mTavari da gadamwyveti aris is, rom 
procesualuri darRvevebis dadasturebis SemTxvevaSi aucilebeli 
xdeba im procesualuri moqmedebebis ganxorcieleba, rac 
sabolood mimarTulia saqmisaTvis mniSvnelovani faqtebis 
dadgenisaken. am SemTxvevaSi sakasacio sasamarTlo auqmebs 
gadawyvetilebas (ganCinebas) da abrunebs saqmes xelaxla 
gansaxilvelad, rac migviTiTebs samarTlebrivi Semowmebis 
Sedegze. 
Ddaskvnis saxiT SeiZleba aRiniSnos, rom gasaCivrebuli 
gadawyvetilebis Semowmebisas saapelacio da sakasacio 
sasamarTloebi gansxvavdebian faqtobrivi garemoebebis Semowmebis 
procesualur-samarTlebriv aspeqtSi, rac vlindeba procesualur-
samarTlebrivi normebis regulaciuri funqciis farglebsa da 
Semowmebis SedegebSi. 
 
 
1.3. procesualur-samarTlebrivi normebi, rogorc sakasacio 
sasamarTlos mier faqtobrivi garemoebebis Semowmebis 
ganmsazRvreli kriteriumi 
 
 
wina paragrafSi Cven ganvixileT saapelacio da sakasacio 
sasamarTloebis mier gasaCivrebuli gadawyvetilebis Semowmebis 
zogierTi Tavisebureba, romelic vlindeba procesualur-
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samarTlebriv aspeqtSi. am sakiTxebis SedarebiT Cven vecadeT, 
gamogvevlina zogierTi iseTi Tavisebureba, romelic, vfiqrobT, 
dagvexmareba sakasacio sasamarTloSi faqtobrivi garemoebebis 
mniSvnelobis problematikasTan miaxloebaSi. 
upirveles yovlisa, unda aRiniSnos, rom rogorc materialur-
samarTlebrivi, aseve me-2 paragrafSi Cven mier ganxiluli 
procesualur-samarTlebrivi mxareebis Semowmebisas didi 
mniSvneloba eniWeba faqtobriv garemoebebs. magram faqtobrivi 
garemoebebis mniSvneloba sakasacio sasamarTloSi vlindeba maTi 
Semowmebis TaviseburebaSi, rac ganisazRvreba procesualur-
samarTlebrivi kriteriumebiT.  
gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris Semowmebisas 
sakasacio sasamarTlo ar aris SezRuduli materialur-
samarTlebrivi mxaris SemowmebiT, kerZod: sakasacio sasamarTlo 
valdebulia, Seamowmos aramarto materialur-samarTlebrivi 
normis is darRvevebi, romlebzec uTiTebs kasatori, aramed - 
isinic, romlebzec kasatori ar uTiTebs.  
amdenad, sakasacio sasamarTlos mier gadawyvetilebis 
samarTlebrivi Sefasebisas didi mniSvneloba eniWeba 
samarTlebrivi Sefasebis obieqtis gansazRvras, romlis gareSec 
SeuZlebelia, warmovidginoT gadawyvetilebis samarTlebrivi 
kuTxiT Semowmeba. es obieqti aris saqmisaTvis mniSvnelovani 
faqtebi, romelTa gansazRvris procesi warmoadgens 
samarTalSefardebis gadasinjvis saWiro etaps. faqtobrivad 
sakasacio sasamarTlom, iuridiuli silogizmis Tanaxmad, unda 
Seamowmos: iuridiulad ramdenad mniSvnelovani faqtia dadgenili; 
ramdenad sworad iqna moZiebuli da ganmartebuli materialur-
samarTlebrivi norma da, aqedan gamomdinare, ramdenad Seesabameba 
faqti saapelacio sasamarTlos mier gamoyenebul materialur-
samarTlebriv normaSi mocemuli qcevis wess; da bolos, ramdenad 
sworad iqna gansazRvruli iuridiuli Sedegi. 
Cveni azriT, didi mniSvneloba eniWeba aramarto am elementebis 
gamoyofas, aramed, rogor ucnauradac unda gveCvenebodes, maT 
logikur mimdinareobas, rac ganpirobebulia sakasacio 
sasamarTlos institutiT. sakasacio saCivris obieqts warmoadgens 
gasaCivrebuli, kanonier ZalaSi Seusvleli saapelacio 
sasamarTlos gadawyvetileba (ganCineba), romlis kanonierebas 
amowmebs sakasacio sasamarTlo. amdenad, sakasacio sasamarTlos 
winaSe dgas ara faqtebi, normebi da a.S., aramed - gasaCivrebuli 
gadawyvetilebiT (ganCinebiT) gadawyvetili (dadgenili) Sedegi. am 
SemTxvevaSi sakasacio sasamarTlom sakasacio saCivris farglebSi, 
unda Seamowmos, Tu ramdenad kanonis moTxovnaTa dacviT mivida 
saapelacio sasamarTlo am Sedegamde. zustad aRniSnuli procesi 
xasiaTdeba gadawyvetilebis Semowmebis logikuri mimdinareobiT, 
rac damaxasiaTebelia sakasacio samarTalwarmoebisaTvis da 
romlis aRwerac ukavSirdeba sakasacio sasamarTloSi faqtobrivi 
garemoebebis mniSvnelobis arsis gansazRvras. am mxriv, metad 
sainteresoa sakasacio sasamarTlos mier gadawyvetilebis miRebis 
meTodika, romelic uzrunvelyofs swori gadawyvetilebis miRebas. 
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sakasacio sasamarTlo gadawyvetilebis kanonierebis Semowmebis 
dros faqtobrivad amowmebs samarTalSefardebas, rac SeiZleba 
warmovidginoT rogorc erTiani procesi, romelic Sedgeba 
urTierTdakavSirebuli elementebisagan. imisaTvis, raTa 
konkretuli faqti miviCnioT iuridiuli mniSvnelobis mqone 
faqtad, igi unda Sefasdes konkretuli materialur-samarTlebrivi 
normis meSveobiT, materialur-samarTlebrivi moTxovnisa Tu 
Sesageblis gaTvaliswinebiT, rac ukavSirdeba mtkicebis sagnis 
gansazRvris sakiTxebs. es ukve miuTiTebs am procesSi ori 
elementis - faqtobrivisa da samarTlebrivis arsebobis 
aucileblobaze.  
rogorc ukve iyo aRniSnuli, sakasacio saCivris obieqts 
warmoadgens gasaCivrebuli gadawyvetileba, magram ar unda 
dagvaviwydes, rom sakasacio saCivris mizans warmoadgens uSualod 
materialur-samarTlebrivi urTierTobis gadawyveta. sakasacio 
saCivris obieqtidan da miznidan ukve gamomdinareobs sakasacio 
sasamarTlos Semowmebis obieqti Tavisi viwro gagebiT, romlis 
Tanaxmad, sakasacio sasamarTlos mier saapelacio sasamarTlos 
gadawyvetilebis kanonierebis Semowmebis obieqts warmoadgens ara 
samarTlebrivi norma, aramed - saapelacio sasamarTlos mier 
dadgenilad cnobili da gadawyvetilebisaTvis mniSvnelobis mqone 
faqtobrivi garemoebebi.57 
magram, rodesac sakasacio sasamarTlo amowmebs faqtobrivi 
garemoebebis iuridiul mxares, e.i. maT Sesabamisobas konkretul 
materialur-samarTlebriv normasTan, vfiqrobT, rom mxolod am 
faqtobrivi garemoebebis arseboba ar aris sakmarisi normiT 
gansazRvruli urTierTobis mimarT subsumirebisaTvis. vfiqrobT, 
rom am SemTxvevaSi Sesamowmebelia, erTi mxriv, Tu romeli 
faqtobrivi garemoebebis safuZvelze gamoitana gadawyvetileba 
saapelacio sasamarTlom da, meore mxriv, romeli faqtobrivi 
garemoebebis safuZvelze amyarebda mxare moTxovnasa Tu 
Sesagebels. vfiqrobT, rom Semowmebis aRniSnuli wesiT 
uzrunvelyofilia materialur-samarTlebrivi normis SerCevis 
siswore. 
amdenad, migvaCnia, rom gadawyvetilebis kanonierebis Semowmebis 
dros sakasacio sasamarTlom ar SeiZleba, ar gaiTvaliswinos 
materialur-samarTlebrivi moTxovna da Sesagebeli58.  

                                                 
57

 aseve ix. T. liuaSvili, miTiTebuli naSromi, gv. 526. 
58 sarCelisa da Sesageblis cneba ar aris mocemuli saqarTvelos samoqalaqo 

saproceso kodeqsiT, maT erTian cnebas aseve ar iTvaliswinebs iuridiuli 

literatura.  
magram iuridiul literaturaSi gavrcelebuli mosazrebis Tanaxmad sarCelsa 
da Sesagebels gaaCniaT materialur-samarTlebrivi da procesualur-
samarTlebrivi mxareebi, romlebic rogorc sarCelSi, aseve SesagebelSi cal-
calke ar arseboben da warmoadgenen uflebis dacvis erTian instituts. 
miuxedavad amisa, unda aRiniSnos, rom rogorc sarCeli, aseve Sesagebeli erT 
SemTxvevaSi SeiZleba ganxilul iqnes rogorc procesualur-samarTlebrivi 
movlena, meore SemTxvevaSi _ materialur-samarTlebrivi movlena. gadamwyvet 
mniSvnelobas iZens sakiTxi imis Sesaxeb, Tu misi romeli aspeqtis 
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magaliTad, erT-erT Tavis gadawyvetilebaSi uzenaesma 
sasamarTlom miuTiTa, rom sssk 393-e muxlis me-2 nawilis “a” 
qvepunqtis Tanaxmad, samarTlis normebi darRveulad iTvleba, Tu 
sasamarTlom ar gamoiyena kanoni, romelic unda gamoeyenebina. 
kerZod, saapelacio sasamarTlom miiCnia, rom mosarCelis mTavar 
moTxovnas warmoadgens misi arasrulwlovani Svilebis aw 
gardacvlilis qonebaze memkvidred da mesakuTred cnoba. 
mopasuxes warmoadgenda anderZismieri memkvidre. mosarCele aseve 
iTxovda anderZis baTilad cnobas. saapelacio sasamarTlom 
miiCnia, rom mosarCelis moTxovna usafuZvloa, radgan sssk 102-e 
muxlis pirveli nawilis Tanaxmad, ver daadastura anderZis 
baTiloba. sakasacio sasamarTlom gaauqma gasaCivrebuli 
saapelacio sasamarTlos ganCineba da saqme daabruna xelaxla 
gansaxilvelad Semdegi motiviT: miuxedavad imisa, rom kasatori 
(mosarCele) ver adasturebda procesualur darRvevebs saapelacio 
sasamarTlos mier anderZis baTilad cnobaze uaris Tqmis 
nawilSi, sakasacio sasamarTlom miuTiTa, rom saapelacio 
sasamarTlom ar gamoiyena saqarTvelos samoqalaqo kodeqsis 1371-e 
muxli, romlis Tanaxmad, mamkvidreblis Svilebs, mSoblebsa da 
meuRles, anderZis Sinaarsis miuxedavad, ekuTvniT savaldebulo 

                                                                                                                                               
(procesualur-samarTlebrivi Tu materialur-samarTlebrivi) gaTvaliswinebas 
mohyveba iuridiuli Sedegi. 

sarCelis materialur-samarTlebrivi mxare (sadavo samarTlebrivi moTxovna 

mopasuxisadmi) mTlianad emTxveva sarCelis erT-erT elements, romelsac 

sarCelis sagani ewodeba (T. liluaSvili. samoqalaqo saproceso samarTali. T. 

2005, gv. 271), xolo materialur-samarTlebrivi Sesagebeli warmoadgens im 

materialur-samarTlebriv faqtebze miTiTebas, romlebic gamoricxaven 

sasarCelo moTxovnis dakmayofilebas. 
mokled SevCerdebiT Sesageblis procesualur mxareze. germaniis samoqalaqo 

procesi ganasxvavebs formaluri Sesageblis wardgenasa da Setyobinebas 
sasamarTloSi Tavis dacvis (ganzraxvis) Sesaxeb. kerZod, 276-e paragrafis 
pirveli nawilis pirveli winadadeba ukavSirdeba sasamarTloSi Tavis dacvis 
(ganzraxvis) Sesaxeb SetyobinebisaTvis gaTvaliswinebul vadas, xolo amave 
muxlis pirveli nawilis me-2 winadadeba ukavSirdeba Sesageblis wardgenis 
vadas. 

germaniis samoqalaqo saproceso kodeqsisagan gansxvavebiT, saqarTvelos 
samoqalaqo saproceso kodeqsi ar icnobs sasamarTloSi Tavis dacvis 
(ganzraxvis) Sesaxeb Setyobinebis instituts. saqarTvelos samoqalaqo 
saproceso kodeqsis 201-e muxlis me-2 nawilis “g” qvepunqtis Tanaxmad, mopasuxis 
werilobiT pasuxSi unda mieTiTos, cnobs Tu ara mopasuxe sarCels da ra 
nawilSi, aseve amave kodeqsis 373-e muxlis pirveli nawilis Tanaxmad, 
saapelacio saCivarze SesagebelSi aRniSnuli unda iyos, eTanxmeba Tu ara mxare 
saapelacio saCivris moTxovnebs. mocemuli danawesebi garkveul- wilad 
miuTiTebs mopasuxis mier sarCelisagan (saapelacio saCivrisagan) Tavdacvis 
ganzraxvaze, magram es danawesebi formaluri Sesageblis arsebiTi nawilia da 
ara -  damoukidebeli wesi, romelsac axasiaTebs vadebisa da Seusruleblobis 
Sedegebi (magaliTad, rac damaxasiTebelia germaniis samoqalaqo saproceso 
kodeqsisaTvis). 
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wili, romelic unda iyos im wilis naxevari, rac TiToul maTgans 
kanoniT memkvidreobis dros ergeboda (savaldebulo wili). amave 
kodeqsis 1372-e muxlis Tanaxmad, savaldebulo wilis moTxovnis 
ufleba warmoiSoba samkvidros gaxsnis momentidan. aseTi 
moTxovnis ufleba gadadis memkvidreobiT. 
aqedan gamomdinare, sakasacio sasamarTlom ganmarta, rom kanonis 
gamoyenebisa da ganmartebis dros sasamarTlo ar aris SezRuduli 
mxareTa miTiTebebiT. sasamarTlom, upirveles yovlisa, unda 
daadginos,  mosarCelis ZiriTad moTxovnasTan mimarTebiT dairRva 
Tu ara misi materialur-samarTlebrivi ufleba, konkretuli davis 
gaTvaliswinebiT - memkvidred da mesakuTred cnoba.59  
moyvanili magaliTi miuTiTebs imaze, rom saapelacio sasamarTlom 
ar gamoiyena kanoni, romelic unda gamoeyenebina, ar gaiTvaliswina 
is, rom mosarCelis moTxovna SesaZlebelia dakmayofilebuliyo 
samkvidrodan savaldebulo wilis nawilSi, rac unda ganexila 
saapelacio sasamarTlos.  
am SemTxvevaSi Tavs uflebas mivcemT, aRvniSnoT, rom sasarCelo 
moTxovnisa da Sesageblis Semowmebas gaaCnia ori saxe _ pirdapiri 
da arapirdapiri. pirveli - rodesac sasamarTlo uSualod 
amowmebs sasarCelo moTxovnis safuZvlianobas (pirveli 
instanciis sasamarTlo) da meore - rodesac sasamarTlos 
Semowmebis uSualo obieqtia ara sasarCelo moTxovna, aramed - 
sasamarTlo gadawyvetileba (ganCineba) (saapelacio da sakasacio 
instanciis sasamarTloebi). am ukanasknel SemTxvevaSi saapelacio 
da sakasacio sasamarTloebi erTmaneTs emsgavseba. 
amdenad, aRniSnuli sasamarTloebi uSualod ar amowmeben 
sasarCelo moTxovnasa Tu Sesagebels, magram gasaCivrebuli 
gadawyvetilebis Semowmebis mizani sabolood mimarTulia 
materialur-samarTlebrivi safuZvlianobis Semowmebisaken.  
miviCnevT, rom zustad am faqtobrivi garemoebebis Semowmebis 
arapirdapir saxes warmoadgens saapelacio sasamarTlos 
gadawyvetilebis (ganCinebis) samarTlebrivi Semowmeba sakasacio 
wesiT. sakasacio instanciis sasamarTlos sasarCelo moTxovnisa 
Tu Sesageblis safuZvlebTan damokidebulebas gaaCnia sakmao 
mniSvneloba dasaSvebi da dasabuTebuli pretenziis (Sedavebis) 
institutisa da samarTlebrivi Sefasebis obieqtis 
gansazRvrisaTvis.  
 
amdenad, zemoaRniSnulis gaTvaliswinebiT SesaZlebelia 
davaskvnaT, rom gadawyvetilebis Semowmebis samarTlebrivi 
procesi SeuZlebelia, warmovidginoT faqtobrivi garemoebebis 
analizis gareSe. magram yovelive es ukavSirdeba sakasacio 
teqnikas, romelic Sedgeba sxvadasxva meqanizmebisagan.60 
   romeli kriteriumebi gansazRvravs sakasacio instanciis 
sasamarTlos damokidebulebas faqtobriv garemoebebTan? 
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upirveles yovlisa, vfiqrobT, saintereso iqneba ganvixiloT 
prezumfciis sivrceSi arsebuli faqtobrivi garemoebebis 
Semowmebis zogierTi sakiTxi (dawv. ix. $ 3.2.). sssk 407-e muxlis me-
2 nawilis Tanaxmad saapelacio sasamarTlos mier damtkicebulad 
cnobili faqtobrivi garemoebebi savaldebuloa sakasacio 
sasamarTlosaTvis, Tu wamoyenebuli ar aris dasaSvebi da 
dasabuTebuli pretenzia. 
gansaxilveli normiT faqtiurad ganisazRvreba erT SemTxvevaSi 
saapelacio sasamarTlos mier dadgenilad miCneuli faqtebi, 
xolo meore SemTxvevaSi am faqtebis dadgenis procesTan 
dakavSirebuli sakiTxebi (ix. Tavi 3 da 4). 
im SemTxvevaSi, roca kasators ara aqvs Setanili dasaSvebi da 
dasabuTebuli pretenzia (Sedaveba), sakasacio sasamarTlo 
amowmebs ara am faqtobrivi garemoebebis dadgenis marTebulebas, 
aramed - mis materialur-samarTlebriv normasTan Sesabamisobas. 
sawinaaRmdegos damtkicebamde (rac SesaZlebelia mxolod 
dasaSvebi da dasabuTebuli pretenziiT (SedavebiT), ivaraudeba, 
rom saqmisaTvis iuridiulad mniSvnelovani faqtobrivi 
garemoebebi dadgenilia sworad (prezumfcia), magram ar 
ivaraudeba, rom isini iuridiulad mniSvnelovania da is, rom maT 
mohyveba sasamarTlo gadawyvetilebiT dadgenili Sedegi. 
es garkveul gavlenas axdens saapelacio sasamarTlos 
gadawyvetilebis kanonierebis Semowmebis iuridiul-teqnikur 
mxareze. sakasacio sasamarTlom yovelTvis unda Seamowmos 
saapelacio sasamarTlos gadawyvetilebaSi moyvanili garemoebebi, 
maTi iuridiuli mniSvnelobis gaTvaliswinebiT, xolo am 
SemowmebiT miRebulma Sedegebma SeiZleba gansazRvros, Tu 
saapelacio sasamarTlos gadawyvetilebaSi moyvanili garemoebebi 
ramdenad aris dasaSvebi da dasabuTebuli pretenziis (Sedavebis) 
obieqti, am ukanasknelis arsebobis SemTxvevaSi. 
amdenad, gansaxilveli prezumfciis Sinaarsi gamoixateba 
saapelacio sasamarTlos mier dadgenilad cnobil, iuridiulad 
mniSvnelovan faqtebSi, romlis winaaRmdeg kasators ar Seutania 
dasaSvebi da dasabuTebuli pretenzia (Sedaveba). 
aqedan gamomdinare SesaZlebelia davaskvnaT, rom dasaSvebi da 
dasabuTebuli pretenziis (Sedavebis) obieqts warmoadgens 
saapelacio sasamarTlos mier dadgenilad cnobili, iuridiulad 
mniSvnelovani faqtebi.  

magaliTad, erT-erT ganCinebaSi saqarTvelos uzenaesma 
sasamarTlom miuTiTa, rom sssk 407-e muxlis me-2 nawilis 
Tanaxmad, kasators warmodgenili aqvs dasaSvebi da dasabuTebuli 
pretenzia. sakasacio sasamarTlom ganmarta, rom konkretul 
SemTxvevaSi dasaSveb da dasabuTebul pretenziaSi igulisxmeba 
miTiTeba im procesualur darRvevebze, romlebic dauSva 
saapelacio sasamarTlom saqmis ganxilvis dros, ramac ganapiroba 
faqtobrivi garemoebebis arasworad Sefaseba da  samarTlebriv-
materialuri normis arasworad gamoyeneba an ganmarteba. davis 
sagans warmoadgenda xanZris Sedegad miyenebuli zianis 
anazRaureba. 
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sakasacio sasamarTlom ganmarta, rom saxanZro dacvisa da xanZris 
avtomaturi qrobis gaumarTavi sistemebis arsebobis SemTxvevaSi 
saapelacio sasamarTlos unda daedgina mizezobrivi kavSiri 
aRniSnul qmedebasa da damdgar zians Soris, kerZod, gavrcelda 
Tu ara xanZari dazaralebuli organizaciis teritoriaze 
saxanZro dacvisa da “sponklerebis” xanZris avtomaturi qrobis 
sistemis gaumarTaobis gamo da mopasuxe organizaciis teritoriis 
farTis gaTvaliswinebiT, zemoaRniSnuli sistemis gamarTulad 
muSaobis SemTxvevaSi gavrceldeboda Tu ara xanZari 
dazaralebuli organizaciis teritoriaze. am sakiTxis gasarkvevad 
saqmeSi arsebuli masalebi ar iyo saTanadod Sefasebuli. 
aqedan gamomdinare, sakasacio sasamarTlom ganmarta, rom 
aucilebelia ganisazRvros mizezobrivi kavSiri mopasuxis 
qmedebasa da damdgar Sedegs Soris, rac gaTvaliswinebulia 
saqarTvelos samoqalaqo kodeqsis 992-e muxliT, romlis Tanaxmad, 
piri, romelic sxva pirs marTlsawinaaRmdego, ganzraxi an 
gaufrTxilebeli moqmedebiT miayenebs zians, valdebulia, 
aunazRauros mas es ziani, e.i. movalis qmedeba unda iyos ara 
marto braleuli da marTlsawinaaRmdego, aramed ziani unda iyos 
am qmedebiT gamowveuli uSualo Sedegi. amdenad, gansaxilveli 
normiT aseve igulisxmeba piris umoqmedoba, romlis Sedegad sxva 
pirs miadga ziani.61 
vfiqrobT, rom ufro dawvrilebiT unda mimovixiloT, Tu ra 
procesualur darRvevebs moicavs dasaSvebi da dasabuTebuli 
pretenziis (Sedavebis) instituti. 
aRniSnuli instituti SeiZleba miuTiTebdes im faqtebsa da 
mtkicebulebebze, romlebic adastureben saproceso samarTlis 
normebis darRvevebs. 
amasTan erTad, wina paragrafis Sedegebis gaTvaliswinebiT, 
SeiZleba “gavSaloT” termini “procesualuri darRvevebi” da 
ufro zustad ganvmartoT dasaSvebi da dasabuTebuli pretenziis 
(Sedavebis) arsi. kerZod, am pretenziaSi igulisxmeba miTiTeba im 
faqtebsa da mtkicebulebebze, romlebic adastureben saproceso 
samarTlis normebis darRvevebs, rac gamoixateba saapelacio 
sasamarTlos mier pirveli instanciis sasamarTlos gamokvleul 
mtkicebulebaTa araswor SefasebaSi, romelic, rogorc aRvniSneT, 
SeiZleba moicavdes mtkicebis procesis yvela elementis 
Semowmebas; aseve - im procesualuri wesis Semowmebas, romelsac 
saapelacio sasamarTlo iyenebs mtkicebulebaTa gamokvleva-
Sefasebisas faqtobrivi garemoebebis Sesaxeb swor msjelobasa da 
maT dadgenaSi. 
sakasacio sasamarTlos gadasaxedidan Cans, rom Semowmebis 
aRniSnuli elementi xasiaTdeba garkveuli TaviseburebiT, rac 
mdgomareobs imaSi, rom sakasacio sasamarTlos, kasatoris mier 
miTiTebuli darRvevebis dadasturebis SemTxvevaSi (romelic 
ukavSirdba sabolood faqtobrivi garemoebebis arasworad 
dadgenas), TviTon ar SeuZlia “gamoasworos Secdomebi”. zustad am 
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SemTxvevaSi didi mniSvneloba eniWeba sakasacio sasamarTlos 
miTiTebebs, romlebsac igi aZlevs saapelacio sasamarTlos (ix. $ 
5.3). 
   magram migvaCnia, rom didi praqtikuli mniSvneloba eniWeba im 
kriteriumebs, romlebic gansazRvravs sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis procesualuri darRvevebis 
Semowmebis specifikas. sabolood am specifikiT ganisazRvreba 
dasaSvebi da dasabuTebuli pretenziis institutis farglebi.  
unda aRiniSnos, rom sakasacio sasamarTlos mier gasaCivrebuli 
gadawyvetilebis procesualuri darRvevebis Semowmebisas 
mniSvnelovania, am aspeqtSi sakasacio sasamarTlos 
uflebamosileba gaimijnos faqtebis damdgeni sasamarTlos 
uflebamosilebisagan (ix. $ 1.2). 
    amdenad, dasaSvebi da dasabuTebuli pretenziis wardgenisas, 
zogierT SemTxvevaSi, samarTlisa da faqtis sakiTxebis 
erTmaneTisagan gamijvna Semowmebis procesSi garTulebulia. 
dasaSvebi da dasabuTebuli pretenziis moTxovnaTa zusti dacviT, 
sakasacio sasamarTlom SesaZlebelia, Seafasos saapelacio 
sasamarTlos mier ganxorcielebuli mtkicebis procesi 
(mtkicebulebis dasaSveboba, gankuTvnadoba, Sefaseba da a.S.) (ix. $ 
4.3.3.), magram igi uSualod ar afasebs mtkicebulebebs da ar adgens 
faqtebs. amasTan erTad, vfiqrobT, rom procesualuri darRvevebis 
Semowmebisas sakasacio sasamarTlom ar unda Seafasos iseTi 
mxareebi, romlebic exeba mosamarTlis Sinagan rwmenas (ix. $ 4.1.), 
ris safuZvelzec saapelacio sasamarTlos mosamarTleebma 
Seafases konkretuli mtkicebulebebi. e.i. sakasacio sasamarTlo 
procesualuri darRvevebis WrilSi afasebs im samarTlebrivi 
kriteriumebis sworad gamoyenebasa da gagebas, rac gansazRvrulia 
procesualuri wesebiT, logikis kanonebiTa da praqtikuli 
gamocdilebiT, rac, vfiqrobT, warmoadgens mosamarTlis Sinagani 
rwmenis Camoyalibebis winapirobebs. 
aRniSnuli procesualur-samarTlebrivi darRvevebis Semowmebam 
SesaZlebelia, gavlena moaxdinos mtkicebis sagnis gansazRvraze. 
amgvarad, dasaSvebi da dasabuTebuli pretenziiT kasatori 
SeiZleba ukmayofilebas gamoTqvamdes saapelacio sasamarTlos 
mier mtkicebis sagnis arasworad gansazRvraze. magram, rogorc 
cnobilia, mtkicebis sagans Seadgens rogorc mosarCelis, aseve - 
mopasuxis mier miTiTebuli materialur-samarTlebrivi 
mniSvnelobis faqtebi. SesaZlebelia iseTi SemTxvevac, rodesac 
kasatori uTiTebs im procesualur darRvevebze, romlebic 
daSvebulia ara Tavisi, aramed - procesualuri mowinaaRmdegis, e.i. 
gamarjvebuli mxaris konkretul procesualur moqmedebebTan 
dakavSirebiT. ra Tqma unda, am SemTxvevaSi moqmedebs principi, 
romlis Tanaxmad, pirma SeiZleba moiTxovos Tavisi da ara - 
sxvisi darRveuli an sadavo uflebis dacva (sssk me-2 muxlis 
pirveli nawilis me-2 winadadeba). 
aqedan gamomdinare, Cven migvaCnia, rom dasaSvebi da dasabuTebuli 
pretenzia TviTon moiTxovs Semowmebas, e.i. sakasacio sasamarTlo 
amowmebs aramarto imas, Tu ramdenad uTiTebs da asabuTebs 
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kasatori procesualur darRvevebs, aramed – imasac, Tu ramdenad 
aqvs kasators am konkretul procesualur-samarTlebriv 
darRvevebze miTiTebis safuZveli. 
zustad am SemTxvevaSi sakasacio sasamarTlos winaSe dgeba 
mtkicebis tvirTis ganawilebis sakiTxi, romlis gaTvaliswineba 
aucilebelia ara marto faqtobrivi garemoebebis sworad 
dadgenisaTvis, aramed, zogadad, Tanasworuflebianobis principis 
uzrunvelsayofad (ix. $ 4.4.). 
am SemTxvevaSi mniSvneloba eniWeba sakasacio sasamarTlos mier 
dasaSvebi da dasabuTebuli pretenziis arsis mTlianobaSi 
gaazrebas im miznebis gaTvaliswinebiT, rasac am pretenziiT 
isaxavs kasatori misi ganxilvis Sedegebis CaTvliT.  
aRniSnuli procesi mogvcems SesaZleblobas, davinaxoT, Tu 
miTiTebuli procesualuri darRvevebis Sedegad sabolood 
romeli faqtobrivi garemoebebis dadgenasTan mimarTebiT iyo 
daSvebuli Secdomebi da mxareTa uflebebisa da movaleobebis 
Sesaxeb rogori daskvnebis gakeTebis SesaZleblobas mogvcemda 
maTi dadgena, Tu es Secdomebi ar iqneboda daSvebuli. zustad es 
codna, romelic migviTiTebs mxareTa materialur-samarTlebriv 
uflebebsa da valdebulebebze, dagvexmareba imis gansazRvraSi, Tu 
ramdenad gaaCnia kasators mis mier warmodgenil pretenziaSi 
asaxul procesualur darRvevebze miTiTebis SesaZlebloba.  
   rogorc ukve aRiniSna, sssk-is 393-e muxlis me-2 nawiliT 
mocemulia kanonis darRvevis saxeebi. aRniSnuli darRvevebi, 
romlebic gamoixateba sasamarTlos mier kanonis argamoyenebaSi, 
romelic unda gamoeyenebina; kanonis gamoyenebaSi, romelic ar 
unda gamoeyenebina da kanonis araswor ganmartebaSi, miuTiTebs 
silogizmiT arsebuli wanamZRvrebis ararsebobaze an 
arasaTanadod gagebaze (ix. $ 2.3). gavrcelebuli mosazrebis 
Tanaxmad kanonis im darRvevis arsebobisas, rodesac sasamarTlom 
ar gamoiyena kanoni, romelic unda gamoeyenebina, igulisxmeba is 
SemTxveva, rodesac sasamarTlo gadawyvetilebaSi saerTod ar 
aris miTiTebuli kanoni. kanonis darRvevis meore saxesTan gvaqvs 
saqme, rodesac sasamarTlom gamoiyena kanoni, romelic ar unda 
gamoeyenebina, rac gulisxmobs faqtobrivi garemoebebis araswor 
kvalifikacias. rac exeba darRvevis mesame saxes, romelic 
gamoixateba kanonis araswor ganmartebaSi, igulisxmeba 
SemTxvevebi, rodesac sasamarTlo iyenebs kanons, romelic unda 
gamoeyenebina, magram arasworad esmis am kanonis azri da 
Sinaarsi.62   
   savsebiT viziarebT aRniSnul ganmartebas, magram aseve 
aRvniSnavT, rom kanonis zemoaRniSnuli danawesiT gansazRvruli 
kanonis darRvevis saxeebis swori daxasiaTeba SeuZlebelia 
faqtobriv garemoebebTan kavSiris gareSe, rac iuridiuli 
silogistikis aucilebeli wanamZRvaria. 
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   kanonis darRvevis saxe, rac gamoixateba kanonis ar 
gamoyenebaSi, romelic unda gamoeyenebina sasamarTlos, SeiZleba 
gamoiwvios sxvadasxva samarTlebrivi Sedegebi da, Sesabamisad, 
sxvadasxvagvarad aisaxos sakasacio sasamarTlos 
gadawyvetilebaSi (ganCinebaSi). yovelive es ukavSirdeba imas, Tu 
ra SinaarsiT aris datvirTuli “kanonis argamoyeneba” konkretul 
situaciaSi. am SemTxvevaSi mniSvneloba eniWeba erT SemTxvevaSi 
imas, Tu ramdenad sworad iqna gansazRvruli faqtobrivi situacia 
da meore SemTxvevaSi, ramdenad swori Sedegi dadga gasaCivrebuli 
gadawyvetilebiT (ganCinebiT) (ix. $ 5.1.). 
rac Seexeba kanonis darRvevis meore saxes _ gamoiyena kanoni, 
romelic ar unda gamoeyenebina, unda aRiniSnos, rom es is 
SemTxvevaa, rodesac arasworad ganxorcielda subsumireba. 
arasworad moxda konkretuli faqtobrivi situaciis, rogorc 
meoradi wanamZRvris misadageba normatiul (mTavar) wanamZRvarTan, 
rac ukavSirdeba am ukanasknelis arasworad SerCevas (ix. $ 2.3.). 
kanonis araswori ganmarteba ukavSirdeba kanonis interpretaciis 
Taviseburebebs, rac ukavSirdeba iuridiuli silogizmis mTavar 
wanamZRvars (ix. $ 2.3.). 
         yovelive zemoaRniSnulidan gamomdinare SesaZlebelia 
davaskvnaT, rom konkretuli procesualur-samarTlebrivi normebi 
warmoadgens im samarTlebriv kriteriumebs, romlebic 
gansazRvraven sakasacio sasamarTloSi faqtobrivi garemoebebis 
Semowmebis Taviseburebebs. 
sakasacio sasamarTlos mier gasaCivrebuli gadawyvetilebis 
kanonierebis Semowmeba SeuZlebelia Sesamowmebeli 
gadawyvetilebiT dadgenili, saqmisaTvis mniSvnelovani faqtobrivi 
garemoebebis Sefasebis gareSe. konkretuli iuridiuli daskvnis 
Semowmeba SeuZlebelia, Tu saapelacio sasamarTlo ar daadgens 
kavSirs faqtobriv garemoebebsa da konkretul materialur-
samarTlebriv normas Soris, ra drosac didi mniSvneloba eniWeba 
materialur-samarTlebriv moTxovnasa da Sesagebels. aqedan 
gamomdinare, sakasacio sasamarTlo afasebs saapelacio 
sasamarTlos mier dadgenil faqtebs, maTi samarTlebrivi 
mniSvnelobis kuTxiT da akeTebs daskvnas, Tu ramdenad vrceldeba 
am faqtebze sssk 407-e muxlis me-2 nawiliT gaTvaliswinebuli 
procesualuri prezumfcia. faqtobrivi garemoebebis mniSvneloba 
vlindeba aseve dasaSvebi da dasabuTebuli pretenziis (Sedavebis) 
analizis dros, radgan misi obieqti SeiZleba iyos mxolod 
saapelacio sasamarTlos mier dadgenilad cnobili, iuridiulad 
mniSvnelovani faqtebi. am SemTxvevaSi ukve aRar vrceldeba 
miTiTebuli prezumfciis moqmedeba da mniSvnelovania is, Tu 
rogor gamoikvlia da Seiswavla faqtobrivi garemoebebi 
saapelacio sasamarTlom, rogor iqna gansazRvruli mtkicebis 
sagani, radgan “mudmivad gasaTvaliswinebelia, rom mxolod 
faqtebis da ara samarTlebrivi sakiTxebis damtkicebaa 
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SesaZlebeli da aucilebeli”.63 procesualuri darRvevebi, 
romlebic gamoxatavs dasaSvebi da dasabuTebuli pretenziis 
(Sedavebis) Sinaarss, aseve SeuZlebelia Semowmdes faqtobrivi 
garemoebebis gareSe (sssk 396-e muxlis pirveli nawilis “v” 
qvepunqti), radgan sabolood mxolod is procesualuri 
darRvevebi SeiZleba gaxdes gadawyvetilebis gauqmebis safuZveli 
(garda im procesualuri darRvevebisa, romlebic warmoadgens 
gadawyvetilebis absoluturi gauqmebis safuZvels), romelTa 
Sedegadac saqmeze araswori gadawyvetileba iqna gamotanili (sssk 
393-e muxlis me-3 nawili).  
sabolood unda iTqvas, rom Cven warmovadgineT zogierTi im 
sakiTxis mxolod zogadi mimoxilva, romlebic exeba faqtobrivi 
garemoebebis mniSvnelobas gasaCivrebuli gadawyvetilebis 
kanonierebis Semowmebisas sakasacio sasamarTloSi. 
magram uSualod sakasacio sasamarTlos Tavisebureba da 
gasaCivrebuli gadawyvetilebis Semowmebis raoba, aseve masTan 
dakavSirebuli faqtobrivi garemoebebis mniSvneloba vlindeba 
yvela im detalis, rogorc erTiani sistemis Semadgeneli nawilis 
cal-calke ganxilvaSi, rasac Cven vuwodebT kanonierebis 
Semowmebas.  
 
 
 

II. samarTalSefardebis gadasinjvis zogierTi 
Tavisebureba sakasacio instanciis sasamarTloSi 
 
2.1. sakasacio sasamarTloSi samarTalSefardebis gadasinjvis 
procesis zogadi daxasiaTeba 
 
 
 gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris 
SemowmebaSi, upirveles yovlisa, igulisxmeba is, Tu saapelacio 
sasamarTlom ramdenad sworad gamoiyena da ganmarta esa Tu is 
samarTlis norma. 
 
 
wina TavSi Cven zogadad SevexeT sakasacio sasamarTloSi 
gasaCivrebuli procesualuri dokumentis Semowmebis samarTlebriv 
mxareebs. amdenad, wina TavSi miRebuli daskvnebis Sesabamisad 
SesaZlebelia aRiniSnos, rom samarTlebriv SemowmebaSi ar 
igulisxmeba samarTlebrivi sakiTxebis damtkiceba, aq igulisxmeba 
- samarTalmoTxovnaTa realizaciasTan dakavSirebuli saqmianoba. 
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aRniSnuli saqmianoba warmoadgens samarTalSefardebis 
gadasinjvis process, romelsac gaaCnia garkveuli stadiebi, 
kerZod: 1) faqtobrivi garemoebebis dadgena; 2) samarTlis 
saTanado normis moZieba da misi analizi; 3) imis Semowmeba, Tu 
ramdenad Seesabameba dadgenili faqtobrivi garemoebebi moZiebuli 
samarTlis normiT gansazRvrul qcevis wess; 4) sasamarTlos 
gadawyvetilebiT iuridiuli Sedegis gansazRvra. 
 
rainhold cipeliusi aRniSnavs, rom samarTlebrivi normis 
gamoyenebisas “samarTlebrivi Sexedulebebis simZimis wertils 
(centrs) eZeben formalur-logikur azrovnebaSi, romlis ZiriTad 
birTvs silogizmi warmoadgens. masSi samarTlis norma qmnis 
mTavar winadadebas (e.w. pirveli wanamZRvari _ Obersatz), xolo 
faqtobrivi garemoeba _ damokidebul winadadebas (e.w. meore 
wanamZRvari _ Untersatz), daskvna (Schlub) ki warmoadgens imis 
dadgenas, rom normatiuli samarTlebrivi Sedegi faqtobrivi 
garemoebebis mimarT gamoiyeneba.”64 ganmarteba da samarTlis 
Semdgomi ganviTareba warmoadgens iuridiuli normis gagebis 
Semadgenel nawils. amisagan unda ganvasxvaoT samarTlis normis 
gamoyeneba65, risTvisac unda ganisazRvros, erTi mxriv, samarTlis 
Sesabamisi norma da, meore mxriv, Sesafasebeli SemTxvevis 
faqtobrivi garemoebebi.66 miuxedavad imisa, rom samarTlis normis 
gageba mimarTulia misi mniSvnelobis dakonkretebisaken, is jer 
kidev ver uzrunvelyofs imis sicxades, rom aseTi wesiT gagebuli 
norma miesadageba aseve konkretul faqtobriv Semadgenlobas.67 
mxareTa dava unda gadawydes samarTlebriv danawesebTan 
SesabamisobaSi.68 amdenad, am Sesabamisobis dadgena SeuZlebelia im 
wanamZRvrebis gareSe, rasac Cven vuwodebT erT SemTxvevaSi 
samarTlis normas, xolo meore SemTxvevaSi - faqtobriv 
garemoebas. aqedan gamomdinare, iuridiuli gadawyvetilebebi 
miiReba wanamZRvrebis Ziebis, gamijvnis, dadgenisa da formalur-
logikuri azrovnebis urTierTkavSiris Sedegad.69 
 
amdenad, dRevandeli da adrindeli iuridiuli mecniereba 
iTvaliswinebs imas, rom kanonis gamoyeneba miuTiTebs zogadidan 
kerZomde logikuri silogizmis arsebobaze, romlis dros 
ZiriTad wanamZRvars warmoadgens samarTlis norma, xolo e.w. 
meorad wanamZRvars ki - faqtobrivi garemoebebi, romlebic 
moiTxovs gadawyvetas. aRniSnuli wanamZRvrebi yovelTvis mzad ar 
gveZleva. ufro xSirad samarTalSemfardebels uxdeba iuridiuli 
analizis meSveobiT faqtobrivi garemoebebis formireba, aseve es 

                                                 
64

 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv. 109 
Sead. giorgi xubua, samarTlis Teoria, Tb., 2004, gv. 194., aseve ix. Marie-Noëlle 

Jabard-Bachellier, La technique de cassation, pourvois et arrêts en matière civile, 2010, p, 50-53, 87 
65

 Ян Шапп, Система германского гражданского права, М. 2006г. с. 34 
66

 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv. 109 
67

 Ян Шапп, Система германского гражданского права, М. 2006г. с. 34 
68

 Hervé Croze, Le procès civil, Éditions Dalloz – 2004, p.37 
69

 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv. 109 



 49 

xdeba normis ganmartebis meSveobiT70 (ix. $ 2.3.). sasamarTloebis 
arseboba gamowveulia im aucileblobiT, rom samarTlis 
abstraqtuli norma iqnes dakonkretebuli, gamoyenebuli da 
misadagebuli kerZo SemTxvevis mosawesrigeblad.71  

 
aqedan gamomdinare, formaluri logikis wesebis gaTvaliswinebiT, 
iuridiuli saqmis gadawyveta agebulia silogizmis principze. 
aRniSnuli gadawyvetilebis daxasiaTebas, rogorc silogizmis 
wesebis dacviT miRebul Sedegs, gaaCnia arsebiTi mniSvneloba 
kanonierebis sawyisebis Tanmimdevruli ganmtkicebisaTvis, romlis 
arss warmoadgens yvela subieqtis qmedebis Sesabamisoba kanonis 
moTxovnebTan.72 (ix.$ 2.2., $ 2.3.). 
 
iuridiuli saqmis gadawyveta, rogorc SemoqmedebiTi procesi, 
pirvel rigSi gulisxmobs imas, rom aq zogadi wesebi vrceldeba 
Tavisebur cxovrebiseul garemoebebze da xdeba normebis 
misadageba am garemoebebTan.73  
ismis kiTxva: ras iTvaliswinebs samarTalSefardebis gadasinjvis 
procesi sakasacio sasamarTloSi. 
 
rodesac vsaubrobT samarTalSefardebis gadasinjvis procesze 
sakasacio sasamarTloSi, upirveles yovlisa, yuradReba unda 
gavamaxviloT erT SemTxvevaSi - samarTalSefardebis Semowmebis 
stadiebze, xolo meore SemTxvevaSi - Semowmebis logikuri 
mimdinareobis Taviseburebebsa da misi zusti dacvis 
mniSvnelobaze, rac aucilebelia kanonieri gadawyvetilebis 
misaRebad.  
 
unda aRiniSnos, rom samarTalSefardebis stadiebis mixedviT 
SesaZlebelia, gamovyoT da yuradReba gavamaxviloT imaze, Tu ra 
stadiebi gaaCnia gasaCivrebuli gadawyvetilebis (ganCinebis) 
samarTlebriv Semowmebas sakasacio sasamarTloSi. 
kerZod, es stadiebia: 1) sasamarTlos gadawyvetilebiT (ganCinebiT) 
dadgenili iuridiuli Sedegis Semowmebis procesualur-
samarTlebrivi faqtebi; 2) procesualur-samarTlebrivi normis 
dadgena; 3) imis Semowmeba, Tu ramdenad Seesabameba saapelacio 
sasamarTlos mier dadgenili faqtobrivi garemoebebi mis mier 
moZiebuli samarTlis normiT gansazRvrul qcevis wess; 4) 
ramdenad sworad moiZia da ganmarta saapelacio sasamarTlom  
samarTlis norma; 5) procesualurad ramdenad sworad daadgina 
faqtobrivi garemoebebi saapelacio sasamarTlom.  
 
zemoaRniSnulis gaTvaliswinebiT SeiZleba aRiniSnos, rom 
samarTalSefardebis procesis gadasinjva sakasacio 
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sasamarTloSi, upirveles yovlisa, ganpirobebulia procesualur-
samarTlebrivi normebiT. am procesualur-samarTlebrivi normebis 
CarCoebSi sakasacio sasamarTlo axorcielebs 
samarTalSefardebis gadasinjvis process da, Sesabamisad - 
samarTalpretenziis materialur-samarTlebriv mxaresac. 
 
amdenad, es procesi SesaZlebelia davyoT or nawilad. pirveli 
nawili exeba samarTalpretenziis procesualur mxares, xolo 
meore nawili _ materialur-samarTlebriv mxares. 
samarTalpretenziis procesualur-samarTlebrivi mxare aseve 
SeiZleba davyoT or qvenawilad, romelTaganac erT SemTxvevaSi 
mowmdeba procesualur-samarTlebrivi faqtobrivi garemoebebi, 
romlebic uTiTeben sakasacio saCivris dasaSvebobaze da amasTan 
erTad, dgindeba Sesafasebel faqtobriv garemoebebsa da sakasacio 
saCivris dasaSvebobis momwesrigebeli normiT gansazRvrul 
faqtobriv garemoebebs Soris kavSiri, xolo meore SemTxvevaSi 
procesualuri faqtobrivi garemoebebi, romlebic uTiTeben 
gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis farglebsa 
da Sesamowmebel procesualur faqtobriv garemoebebsa da 
sakasacio saCivris Semowmebis farglebis ganmsazRvreli normebiT 
mocemul procesualur danawess Soris kavSirze. 
samarTalpretenziis procesualur-samarTlebrivi mxaris 
SemowmebaSi aseve unda vigulisxmoT faqtobrivi garemoebebi, 
romlebic uTiTeben samoqalaqo saproceso normis darRvevaze da 
Sesafasebel (procesualuri xasiaTis) faqtobriv garemoebebsa da 
procesualuri normiT gansazRvrul faqtobriv garemoebebs Soris 
kavSirze.  
 
rac Seexeba samarTalpretenziis Semowmebis materialur-
samarTlebriv mxares, unda aRiniSnos, rom am SemTxvevaSi 
Semowmebis obieqts warmoadgens faqtobrivi garemoebebi, 
romlebsac ukavSirdeba materialur-samarTlebrivi Sedegi, aseve 
Sesafasebel faqtobriv garemoebebsa da materialur-
samarTlebrivi normiT gansazRvrul danawess Soris kavSiris 
dadgenis procesi.  
 
zemoaRniSnuli procesis Tanaxmad, sabolood ganisazRvreba 
gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis 
Semowmebis Sedegi, rac vlindeba sakasacio sasamarTlos 
gadawyvetilebaSi (ganCinebaSi). Sesabamisad, miTiTebuli 
procesualuri dokumentis miRebis winapirobas SeiZleba 
warmoadgendes an procesualur-samarTlebrivi da an materialur-
samarTlebrivi mxare. 
 
ufro dawvrilebiT gansaxilveli procesi ix. sqema #1 
 
sqema #1 
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I. samoqalaqo saproceso normebi, romlebic gansazRvraven 
sakasacio saCivris dasaSvebobas. 
 1.1. faqtobrivi garemoebebi, romlebic uTiTeben sakasacio 
saCivris dasaSvebobaze; 
 1.2. Sesafasebel faqtobriv garemoebebsa da sakasacio saCivris 
dasaSvebobis momwesrigebeli normiT gansazRvrul faqtobriv 
garemoebebs Soris kavSiris dadgenis procesi; 
II. samoqalaqo saproceso normebi, romlebic gansazRvraven 
gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis farglebs. 
 2.1. procesualuri faqtobrivi garemoebebi, romlebic uTiTeben 
gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis farglebze; 
 2.2. Sesafasebel procesualur faqtobriv garemoebebsa da 
sakasacio saCivris Semowmebis farglebis ganmsazRvreli normebiT 
mocemul procesualur faqtobriv garemoebebs Soris kavSiris 
dadgenis procesi; 
III. materialur-samarTlebrivi normebi, romliTac wesrigdeba 
sadavo samarTlebrivi urTierToba. 
 3.1. faqtobrivi garemoebebi, romlebsac ukavSirdeba 
materialur-samarTlebrivi Sedegi; 
 3.2. Sesafasebel faqtobriv garemoebebsa da materialur-
samarTlebrivi normiT gansazRvrul faqtobriv garemoebebs Soris 
kavSiris dadgenis procesi; 
IV. procesualur-samarTlebrivi norma, romelic 
gansazRvravs samoqalaqo saproceso normis darRvevis Sesaxeb 
mtkicebulebaTa Semowmebis wess. 
 4.1. faqtobrivi garemoebebi, romlebic uTiTeben samoqalaqo 
saproceso normis darRvevaze; 
 4.2. Sesafasebel faqtobriv garemoebebsa da procesualuri 
normiT gansazRvrul faqtobriv garemoebebs Soris kavSiris 
dadgenis procesi; 
V. gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis 
Semowmebis Sedegad sadavo samarTlebrivi urTierTobis Sefasebis 
Sedegi.  
 5.1. procesualur-samarTlebrivi Sefasebis Sedegi; 
 5.2. materialur-samarTlebrivi Sefasebis Sedegi. 
 
magram aqve unda aRiniSnos, rom procesualur-samarTlebriv da 
materialur-saarTlebriv normaTa gamoyenebas gaaCnia Tavisi 
logikuri mimdinareoba, romlis dacviT uzrunvelyofilia 
aramarto saqmis warmoebis ekonomiis principi, aramed kanonieri 
gadawyvetilebis (ganCinebis) miRebis aucileblobac.  
 
magaliTad, rainhold cipeliusi aRniSnavs, rom sasamarTlo 
ganxilvis dros Camoyalibda wesi, romlis mixedviTac, pirvel 
rigSi, dgindeba procesualuri winapirobebi (e.w. “sekundaruli”, 
meoradi normebi _ “sekundare” normen) da mxolod amis Semdeg xdeba 
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materialur-samarTlebrivi debulebebis (ZiriTadi normebi _ 
“primare” normen) gamokvleva.74 
magram aqve yuradReba unda gavamaxviloT imazec, rom 
ekonomiurobis principis uzrunvelyofis garda zemoaRniSnuli 
wesis dacvas didi logikuri mniSvneloba gaaCnia. unda aRiniSnos, 
rom misi logikuri mimdinareoba, upirveles yovlisa, ukavSirdeba 
procesuaur-samarTlebrivi danawesebis mniSvnelobas, rac 
TavisTavad gavlenas axdens materialur-samarTlebrivi kuTxiT 
Semowmebaze. 
 
procesualuri normebi, rogorc gasaCivrebuli procesualuri 
dokumentis samarTlebrivi Semowmebis aucilebeli kriteriumi, 
moiTxovs iseTi procesualuri xasiaTis faqtebis Sefasebas, 
romlis arsebobac gamoricxavs materialur-samarTlebrivi 
faqtebis Sefasebis aucileblobas. magaliTad, saqarTvelos 
samoqalaqo saproceso kodeqsis 394-e muxliT gaTvaliswinebuli 
erT-erTi danawesis arsebobis SemTxvevaSi (saqme ganixila 
sasamarTlos arakanonierma Semadgenlobam; sasamarTlom saqme 
ganixila erT-erTi mxaris dauswreblad, romelsac ar miuRia 
Setyobineba kanoniT dadgenili wesiT an misi kanonieri 
warmomadgenlis gareSe, Tu aseTi warmomadgenloba kanoniT iyo 
gaTvaliswinebuli garda im SemTxvevebisa, roca aseTi 
warmomadgeneli cnobs sasamarTlo procesis warmarTvis 
marTlzomierebas; saqmeSi ar aris saapelacio sasamarTlos 
sxdomis oqmi da a.S.) sakasacio sasamarTlom unda gaauqmos 
gasaCivrebuli gadawyvetileba (ganCineba) ise, rom ar unda Seexos 
materialur-samarTlebriv faqtebs. 
 
amdenad, rogorc vxedavT, sakasacio sasamarTlo amowmebs 
gasaCivrebul gadawyvetilebas rogorc materialur-samarTlebrivi, 
aseve procesualur-samarTlebrivi kuTxiT. safrangeTis sakasacio 
sasamarTloSi tradiciulad ganasxvaveben “normatiul” Semowmebas 
da “disciplinarul” Semowmebas.75 normatiulia iseTi saxis 
Semowmeba, rodesac mowmdeba sakasacio sasamarTlosTvis 
gansaxilvelad gadacemuli gadawyvetilebebis arsebiTi mxare 
(samarTlebrivi normis interpretacia da gamoyeneba, faqtebis 
kvalifikacia da a. S.). sakasacio sasamarTlos mTavari misiaa 
ganaxorcielos kontroli kanonis zust gamoyenebasa da dacvaze.76 
disciplinaruli Semowmeba dakavSirebulia gadawyvetilebebis 
formasTan an samotivacio nawilTan. arsebiTad, am ukanasknelis 
mizans warmoadgens mxolod zogierTi formaluri an 
proceduruli moTxovnebis ardacvis dadastureba, arsebiTi mxaris 
gaTvaliswinebis gareSe.77   
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magram, rodesac vsaubrobT gasaCivrebuli gadawyvetilebis 
Semowmebis materialur-samarTlebriv da procesualur-
samarTlebriv mxareebze, Cven vexebiT sakasacio saCivris 
safuZvlebs, mis Sinaarss, rac gansazRvrulia kanoniT da 
romelsac sakasacio sasamarTlo amowmebs Tavisi kompetenciis 
mixedviT. am kompetenciis gansazRvraSi sakmaod didi mniSvneloba 
eniWeba rogorc sasamarTlo praqtikas, aseve - doqtrinas. 
 
safrangeTis sasamarTlo praqtika da doqtrina ganasxvavebs 
sakasacio wesiT gadawyvetilebebis gasaCivrebisa da maTi gauqmebis 
ramdenime safuZvels, romlebic, saCivris avtorebis mosazrebiT, 
ar Seesabameba kanonmdeblobas. aRniSnuli safuZvlebi exmareba 
mxareebs, daasabuTon saCivarSi TavianTi pretenziebi, xolo am 
pretenziebze miTiTeba warmoadgens sakasacio saCivris miRebis 
pirobas.78 frangul iuridiul literaturaSi, magaliTad, 
SemoTavazebulia, gaimijnos kasaciis safuZvlebi, romlebic 
ukavSirdeba samarTlis normas - erT SemTxvevaSi da motivaciis 
xarvezebs - meore SemTxvevaSi (vices de motivation). safuZvlebis 
aRniSnuli jgufebi Seesabameba ori tipis kontrols, romelsac 
axorcielebs sakasacio sasamarTlo: safuZvlebis pirveli jgufi 
(uari kanonis gamoyenebaze, samarTlis normis araswori 
ganmarteba, samarTlis normis araswori gamoyeneba, 
arakompetenturoba, procedurebis formebis darRveva, 
gadawyvetilebaSi moyvanil debulebaTa Seusabamoba, 
samarTlebrivi safuZvlis dakargva da a.S.) sasamarTlos 
SesaZleblobas aZlevs, gaakontrolos samarTlis normis 
gamoyeneba da ganmarteba; meore (motivebis ararseboba, 
mtkicebulebaTa damaxinjeba) aucilebelia saqmis faqtobriv 
mxaresTan dakavSirebuli motivebis minimumisaTvis.79 
 
unda aRiniSnos, rom franguli doqtrinisa da praqtikis mier 
sakasacio safuZvlebis zemoamiTiTebuli dayofa xelovnurad 
migvaCnia – is TiTqos arTulebs sakasacio sasamarTlos 
kompetencias. saqme imaSia, rom sakasacio saCivrebis es orive 
jgufi imdenad aris erTmaneTTan dakavSirebuli, rom rTulia, 
warmovidginoT samarTlis normis argamoyeneba da faqtebis 
araswori kvalifikacia, rac SeiZleba miviCnioT motivaciis 
xarvezad. 
 
magaliTad, J. kuSe aRniSnavs, rom samarTlis normis darRveva 
farTod unda iqnes gagebuli: mas ganekuTvneba kanonis darRveva, 
sasamarTlos arakompetenturoba, uflebamosilebis gadameteba, 
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debulebaTa SeuTavsebloba, procesualuri formis daucveloba, 
samarTlebrivi safuZvlis dakargva.80 
 
vfiqrobT, am SemTxvevaSi ufro koncentrirebulia sakasacio 
sasamarTlos Semowmebis samarTlebrivi mxare. motivebi, anu 
motivacia faqtobrivad warmoadgens sasamarTlo analizs, 
dasabuTebas, saidanac gamomdinareobs Sedegi, anu sarezolucio 
nawili. 
magaliTad, safrangeTis samoqalaqo saproceso kodeqsis 455-e da 
458-e muxlebi gansazRvravs, rom gadawyvetileba unda iyos 
motivirebuli da motivebze miTiTebebis ararseboba (defaut de motifs) 
an motivebis ukmarisoba (insuffisance de motifs) SeiZleba gaxdes 
sakasacio sasamarTlos mier gadawyvetilebis gauqmebis 
safuZveli.81 
aqedan gamomdinare, safrangeTis sakasacio sasamarTlo yuradRebas 
aqcevs gasaCivrebul sasamarTlo gadawyvetilebaSi motivaciis 
ararsebobas, an mis arasakmarisobas. sxva gadawyvetilebis 
motivaciaze miTiTebas aseve ganixilaven, rogorc motivaciis 
ararsebobas. motivaciaSi urTierTsawinaaRmdego debulebebis 
arseboba, eWvi an varaudi, mxaris mosazrebaze pasuxis gaucemloba 
da a.S. iTvleba motivaciis xarvezad.82 
 
amasTan mimarTebiT unda aRiniSnos Semdegi: saqarTveloSi 
arsebulma sasamarTlo praqtikam da, aseve, doqtrinam gviCvena, rom 
sasamarTlo gadawyvetilebebis motivebi, dasabuTeba 
mniSvnelovania ara marto imitom, rom is emsaxureba 
samarTlebrivi davis mxareebis interess, aramed imitomac, rom 
misi gasaCivrebis SemTxvevaSi zemdgom sasamarTlos saqmis 
viTarebaze warmodgena eqmneba.83 amdenad, samotivacio nawili 
sakmaod mniSvnelovani nawilia, raTa aisaxos, Tu ratom miiCnevs 
sasamarTlo ase da ara - sxvanairad.84 
unda aRiniSnos, rom saqarTvelos samoqalaqo saproceso kodeqsis 
249-e muxlis me-4 nawilis Tanaxmad, gadawyvetilebis samotivacio 
nawilSi unda mieTiTos samarTlebrivi Sefaseba da kanonebi, 
romlebiTac sasamarTlo xelmZRvanelobs. mocemulma danawesma 
SeiZleba gamoiwvios bevri gaugebroba. miT umetes, sakmaod 
mravladaa faqtobrivi TvalsazrisiT dausabuTebeli 
gadawyvetilebebi, romlebic eyrdnoba gansaxilvel danawess. 
sasamarTlom, romelic arsebiTad ixilavs saqmes da ikvlevs mas 
samarTlebrivi da faqtobrivi TvalsazrisiT (pirveli instanciis 
sasamarTlo, saapelacio sasamarTlo), Tavisi kompetenciis 
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farglebSi unda gamoitanos dasabuTebuli gadawyvetileba, 
romlis gareSe SeuZlebelia samarTlebrivi mxaris Semowmeba. 
ufro rTuldeba saqme saqarTvelos samoqalaqo saproceso 
kodeqsis 389-e muxlis me-2 nawilis safuZvelze gamotanili 
gadawyvetilebis samarTlebrivi mxaris Semowmebisas. kerZod, 
aRniSnuli normis Tanaxmad, saapelacio sasamarTlos 
gadawyvetileba aRwerilobiTi da samotivacio nawilebis nacvlad 
unda Seicavdes: saapelacio saCivris Semomtani piris moTxovnas; 
saqmis garemoebebTan dakavSirebiT gasaCivrebuli gadawyvetilebis 
daskvnebze miTiTebas, SesaZlo cvlilebebisa da damatebebis 
gaTvaliswinebiT; gasaCivrebuli gadawyvetilebis Secvlis 
dasabuTebas. Tu saapelacio sasamarTlo eTanxmeba pirveli 
instanciis sasamarTlos calkeul Sefasebas saqmis faqtobriv 
an/da samarTlebriv sakiTxebTan dakavSirebiT, maSin dasabuTeba 
icvleba masze miTiTebiT. 
  
aRniSnulma cvlilebebma gamoiwvia is, rom garkveul SemTxvevebSi 
gasaCivrebuli gadawyvetilebebi dausabuTebelia da xSirad 
rTulia maTi samarTlebrivi mxaris Semowmeba. es xdeba 
gansakuTrebiT maSin, rodesac saapelacio sasamarTlo eTanxmeba 
pirveli instanciis gadawyvetilebas da dasabuTebis nacvlad 
Semoifargleba erTi winadadebiT: veTanxmebi sasamarTlos 
gadawyvetilebas. (ix. $ 5.3.).  
 
magaliTad, germanuli samoqalaqo saproceso kodeqsis 313-e 
muxlis me-3 nawilis Tanaxmad, gadawyvetilebis samotivacio 
nawili unda Seicavdes mosazrebaTa mokle ganzogadebas, saidanac 
gamomdinareobs gadawyvetilebis kanoniereba da dasabuTebuleba.85 
amave kodeqsis 540-e muxlis pirveli nawilis Tanaxmad, 
aRwerilobiTi da samotivacio nawilebis nacvlad saapelacio 
sasamarTlos gadawyvetileba unda Seicavdes miTiTebas 
gasaCivrebuli gadawyvetilebis daskvnebze saqmis garemoebebTan 
mimarTebiT, SesaZlo cvlilebebisa da damatebebis CamoyalibebiT; 
mokled unda iyos dasabuTebuli, Tu ratom gauqmda, Seicvala an 
ZalaSi darCa gasaCivrebuli gadawyvetileba. 
 
rogorc vnaxeT, germaniis samoqalaqo saproceso kodeqsi da 
saqarTvelos samoqalaqo saproceso kodeqsi TiTqos Seicavs 
identur danawesebs, magram Tu kargad davukvirdebiT, SevamCnevT 
mniSvnelovan gansxvavebas. upirveles yovlisa, saqarTvelos 
samoqalaqo saproceso kodeqsis 249-e muxlis me-4 nawili iTxovs 
samotivacio nawilSi mxolod samarTlebriv Sefasebas da 
kanonebze miTiTebas, xolo amave kodeqsis 389-e muxlis me-2 
nawilis “g” qvepunqtis Tanaxmad, Tu saapelacio sasamarTlo 
eTanxmeba pirveli instanciis sasamarTlos calkeul Sefasebas 
saqmis faqtobrivi an/da samarTlebriv sakiTxebTan dakavSirebiT, 
maSin dasabuTeba icvleba masze miTiTebiT. am SemTxvevaSi 
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dasabuTebis, anu saqmis faqtobrivi analizi TiTqos naklebi 
yuradRebis qveS moeqca, rac arTulebs Tundac imis garkvevas, Tu 
sasamarTlom ramdenad sworad gansazRvra subsumirebadi faqtebi 
da Semdeg, ramdenad sworad moaxdina subsumfcia. miT umetes, 
rTulia gadawyvetilebis samarTlebrivi mxaris Semowmeba, 
rodesac saapelacio sasamarTlo dasabuTebas cvlis pirveli 
instanciis sasamarTlos Sefasebebze miTiTebiT. saqme imaSia, rom 
aseTi miTiTebebis SemTxvevaSi miRma rCeba mxareTa axsna-
ganmartebebi, maTi mxridan sasamarTlos darwmunebis 
samarTlebrivi Tu logikuri mxareebi, rasac adgili hqonda 
saapelacio sasamarTloSi saqmis zepiri ganxilvis dros. 
miuxedavad imisa, rom sasamarTlo sxdomis oqmi Seicavs am 
monacemebs, am normis (sssk 389-e muxlis me-2 nawilis “g” qvepunqti) 
gamoyenebisas ar unda gamogvrCes, rom mTavaria is, Tu rogor 
afasebs TviTon saapelacio sasamarTlo pirveli instanciis 
gadawyvetilebas im poziciebidan gamomdinare, rasac adgili 
hqonda saapelacio sasamarTloSi. ar unda gvaviwydebodes, rom 
sakasacio sasamarTlo samarTlebriv Sefasebas aZlevs saapelacio 
sasamarTlos mier gamotanil gadawyvetilebas da ara - pirveli 
instanciis sasamarTlos gadawyvetilebas. 
 amdenad, migvaCnia, rom dauSvebelia mxolod pirveli instanciis 
sasamarTlos daskvnebze miTiTeba, Tu ar iqna gaTvaliswinebuli 
gadawyvetilebis kanoniereba da dasabuTebuloba. aRniSnuli 
savsebiT exeba saqarTvelos samoqalaqo kodeqsis 249-e muxlis me-4 
nawilis danawess.  kidev erTxel davZenT, rom sasamarTlo adgens 
da amowmebs ara samarTlis normas, aramed - faqtobriv 
garemoebebs. 
dResdReobiT es normebi unda ganimartos ara marto 
samarTlebrivi, aramed - faqtobrivi mxareebis gamokvleviT, rac 
unda aisaxos sasamarTlo gadawyvetilebaSi. 
 
safrangeTis sakasacio sasamarTlo, saTanado sakanonmdeblo 
reguliaciis ar arsebobis pirobebSi, gadawyvetilebis 
motivaciasTan dakavSirebul xarvezebs avsebs motivebis 
nawilobriv SevsebiT (suppléance partielle). magram sakasacio 
sasamarTlos aseT praqtikas gaaCnia aseve Tavisi farglebi. 
sakasacio sasamarTlo motivebs srulad ar avsebs. Tumca aris 
SemTxvevebi, rodesac sakasacio sasamarTlo axdens motivebis 
srul Sevsebas (suppleance totale). mecnierTa azriT, sworia iseTi 
midgoma, romlis Tanaxmad, sakasacio ganxilvisas SesaZlebelia 
motivebis nawilobriv Sevseba, xolo dasabuTebis saerTod 
ararseboba unda iwvevdes gadawyvetilebis gauqmebas.86 (ix. $ 5.3.). 
  
sasamarTlo praqtikam ganmarta, rom motivaciis xarvezebi 
warmoadgens ara formis xarvezs, aramed - dasabuTebis 
ukmarisobas, radgan am SemTxvevaSi irRveva materialur-
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samarTlebrivi normebi da ara  - procesualuri samarTlis 
normebi romlebic SeiZleba Seexebodes motivacias: samarTlebrivi 
safuZvlis ararseboba (defaut de base legale) da damaxinjeba 
(denaturation).

87
  

 
frangul iuridiul literaturaSi, aseve gvxvdeba mosazrebebi, 
romelTa Tanaxmad, faqtebis kvalifikaciis Semowmeba, sul mcire, 
unda daemorCilos Semdeg fundamentur principebs: 
- arCevani Semowmebasa da Semowmebis ararsebobas Soris unda 

iyos  rac SeiZleba  mkafiod gamoxatuli.  

- Semowmeba unda SenarCundes yovel jerze, roca kvalifikacia  

sakmarisad daSorebulia faqtobrivi garemoebebis Semowmebisagan 

da rom xsenebuli Semowmeba SeiZleba iyos samarTlebrivi normis 

gamoyenebis sakiTxi.88  

 

zustad im SemTxvevebSi, rodesac TvalsaCinoa samarTlebrivi 

silogizmis defeqti, romelic exeba meorad wanamZRvars (faqtebis 

gansazRvra), ar iZleva SesaZleblobas, Semowmdes kavSiri 

faqtobriv situaciasa da samarTlebriv daskvnas Soris. es, ra 

Tqma unda, warmoadgens gasaCivrebuli gadawyvetilebis gauqmebis 

safuZvels, radgan sakasacio instanciis sasamarTlo ar aris 

uflebamosili, Tavisi ZalebiT aRmofxvras miTiTebuli xarvezi.89 

 

zemoaRniSnulis analogiurad, saqarTvelos sakasacio 

sasamarTlos mier gasaCivrebuli gadawyvetilebis samarTlebrivi 

mxaris SemowmebisaTvis didi mniSvneloba gaaCnia Semowmebis 

obieqtis sworad gansazRvras. 

 

aqedan gamomdinare, vfiqrobT, rom aRniSnul sakiTxSi sicxadis 

Sesatanad unda SevexoT faqtisa da samarTlis sakiTxis 

gansxvavebis problemas da subsumciis Taviseburebebs sakasacio 

sasamarTloSi. 

 
2.2. faqtisa da samarTlis sakiTxis urTierTgamijvna 
 
faqtisa da samarTlis sakiTxis ganxilva Cven gvainteresebs 
imitom, rom unda gamovkveToT sakasacio sasamarTlos mier 
samarTlebrivi Sefasebis obieqti, anu am sakiTxebis ganxilviT 
Cven vecdebiT gavmijnoT isini erTmaneTisagan.  
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xSir SemTxvevaSi rTulia imis garkveva, rasTan gvaqvs saqme – 
faqtisa Tu - samarTlis sakiTxTan. maTi gamijvnis problema 
SeiZleba arTulebdes sakasacio sasamarTlos mier gasaCivrebuli 
gadawyvetilebis samarTlebrivi mxaris Semowmebas. 
 
rogorc cnobilia, samarTlis sakiTxs exeba samarTlebrivi 
daskvnis mTavari winadadeba (wanamZRvari), romelSic moiazreba, 
aseve, samarTlis normiT mocemuli faqtobrivi situaciis 
normatiuli aRweris srulyofisa da dazustebisaTvis 
gamoyenebuli ganvrcobiTi normebi. faqtobrivi sakiTxi exeba imas, 
Tu ramdenad moiazreba warmodgenili faqtobrivi garemoebebi 
mTavar winadadebaSi (wanamZRvarSi).90 
 
magram rodesac vsaubrobT sakasacio sasamarTlos 
uflebamosilebis iseT arsebiT niSanze, rogoricaa samarTlebrivi 
Sefaseba, faqtisa da samarTlis sakiTxis urTierTgamijvnisaTvis 
aucilebelia gaviTvaliswinoT mravali mxare. gansakuTrebiT 
maSin, rodesac sasamarTlo axdens faqtebis kvalifikacias an 
amowmebs procesualur darRvevebs.91 
 
magaliTad, germaniis federalurma sasamarTlom erT-erT Tavis 
gadawyvetilebaSi aRniSna, rom samarTlebriv mxares adgili aqvs 
maSin, Tu is exeba normis gamoyenebisa da ganmartebis sakiTxs an 
logikis kanonebsa da praqtikul gamocdilebas. samarTlebriv 
mxareze saubaria maSin, rodesac mtkicebis procesSi sasamarTlom 
arasworad gamoiyena logikis kanonebi an cxovrebiseuli 
gamocdileba, ramac gamoiwvia Sesabamisi normis arasworad 
gamoyeneba.92 aRniSnuli ganpirobebulia sasamarTlos 
gadawyvetilebaSi faqtis Sesaxeb sakiTxis gamijvniT, rac ar 
SeiZleba Semowmdes sarevizio wesiT, da aseve - samarTlebrivi 
kuTxiT, rac SeiZleba gadaisinjos sarevizio wesiT, radgan 
samarTlebrivi sakiTxebi uSualod exeba saqmesTan dakavSirebul 
faqtebs.93 
 
 
amdenad, am SemTxvevaSi mniSvnelovania imis garkveva, Tu 
samarTlebrivi sakiTxis ganxilvisas ra moculobiT exeba 
sakasacio sasamarTlo faqtis sakiTxs, Tu saerTod gaaCnia masTan 
Sexeba. 
 
amdenad, rodesac vsaubrobT faqtis sakiTxze, Cvens interess 
iwvevs meore wanamZRvari, anu faqtobrivi situacia, romelic erT 
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SemTxvevaSi SeiZleba miviCnioT mxolod faqtis sakiTxad, xolo 
sxva SemTxvevaSi _ samarTlis sakiTxad. 
 
unda aRiniSnos, rom rodesac faqtobrivi situacia gvevlineba, 
rogorc qmedebis abstraqtuli sakanonmdeblo Semadgenlobis qveS 
subsumirebis aucilebeli winapiroba, igi ar SeiZleba miviCnioT 
wminda faqtis sakiTxad, ufro metic: faqtis Sefaseba, rogorc 
subsumirebis erT-erT wanamZRvari, warmoadgens samarTlis 
sakiTxs. 
 
magaliTad, safrangeTis iuridiul literaturaSi gamoTqmuli 
mosazrebis Tanaxmad, faqtebis kvalifikacia warmoadgens ara 
faqtis sakiTxs, aramed - samarTlis sakiTxs.94 am mxriv, faqtis 
kvalificirebisas daSvebuli Secdoma warmoadgens samarTlis 
normis arasworad gamoyenebas, rac sakasacio sasamarTlos 
uSualo kompetenciis sakiTxs ganekuTvneba. 
 
am SemTxvevaSi faqtobrivi garemoebebi warmoadgens samarTlebrivi 
Sefasebis obieqts da maTi kvalifikaciiT (subsumfciiT) 
SesaZlebelia swori samarTlebrivi Sedegis gansazRvra.95 
 
cxadia, rom sakasacio sasamarTloSi faqtobrivi situacia 
samarTlebriv sakiTxad ganixileba im SemTxvevaSi, Tu is 
(faqtobrivi situacia) saapelacio sasamarTlom gansazRvra da 
daadgina. am SemTxvevaSi faqtobrivi garemoebebi warmoadgens 
samarTlebrivi Sefasebis obieqts. 
 
magram faqtobrivi sakiTxi, kerZod is, Tu ramdenad moiazreba 
warmodgenili faqtobrivi garemoebebi mTavar winadadebaSi 
(wanamZRvrad), ukavSirdeba faqtobrivi garemoebebis ara marto 
gansazRvris (formirebis), aramed - dadgenis processac. vfiqrobT, 
rom faqtis da samarTlis sakiTxi am SemTxvevaSi Tavis 
gansakuTrebul mniSvnelobas iZens sakasacio sasamarTlos 
iurisdiqciis WrilSi. 
 
aq unda aRiniSnos isic, rom faqtis sakiTxi, romelTanac ara aqvs 
Sexeba sakasacio sasamarTlos, warmoadgens iuridiuli normis 
realizaciis process saerTo Semadgenlobis saqmeSi.  
 
realizaciis procesi, upirveles yovlisa, ukavSirdeba imas, Tu 
romeli faqtebi miiCnia sasamarTlom dadgenilad da rogor 
daadgina isini. aqedan gamomdinare, samarTlis normiT 
gansazRvruli realizaciis procesi faqtobrivi garemoebebis 
saqmeSi erT SemTxvevaSi ukavSirdeba faqtebs, romlebic saWiroebs 
mtkicebas da faqtebs, romlebic ar saWiroebs mtkicebas.  
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amdenad, sakasacio sasamarTlos ar SeuZlia TviTon 
ganaxorcielos faqtobrivi garemoebebis dadgenis procesi, mas 
SeuZlia mxolod Seamowmos, Tu ramdenad sworad ganaxorciela es 
procesi saapelacio sasamarTlom, isic im SemTxvevaSi Tu 
arsebobs saamisod gaTvaliswinebuli procesualuri winapirobebi 
(ix. $ 4.3.1.). xolo miTiTebuli procesis Semowmebis wesi da 
moculoba mocemulia procesualur-samarTlebrivi normebiT.  
 
frangul iuridiul literaturaSi aRniSnulia, rom faqtobrivi 
da samarTlebrivi mxareebis gansxvavebas sakasacio 
sasamarTlosaTvis gaaCnia Zalian didi mniSvneloba.96 nebismier 
davaSi, romelic arsebiTi mxaris ganmxilvel sasamarTlo organos 
gadaecema, erToblivad fasdeba faqtobrivi da samarTlebrivi 
mxareebi.97 arsebobs Sinagani kavSiri samarTlis normasa da faqts 
Soris.98 mosamarTlisTvis sirTule SeiZleba warmoiqmnas 
monacvleobiT da erToblivad, sami sxvadasxva kuTxiT: pirvel 
rigSi - faqtebis kuTxiT, romelTa dadgenisaTvis saWiroa 
mxareebis mtkiceba. es ukanaskneli SeiZleba erTmaneTis 
sawinaaRmdego iyos. aseve, mxareebi SeiZleba SeTanxmdnen 
faqtobriv garemoebebze, romlebic zogierTi mtkicebulebis mqone 
elementiT uciloblad aris dadgenili magaliTad – sagzao 
moZraobasTan dakavSirebuli ubeduri SemTxvevis dros  policiis 
oqmiTa da mowmeebis CvenebebiT dadginda, rom fexiT mosiarulem 
gza maSin gadakveTa, rodesac mwvane Suqi enTo da mZRoli 
moZraobda 60km/sT. siCqariT.99 am SemTxvevaSi mosamarTle Tavs 
ikavebs yvelanairi samarTlebrivi analizisa da faqtebis 
kvalifikaciisgan. sirTule SeiZleba Semdeg warmoiSvas 
samarTlebrivi kuTxiT, normatiuli aqtis interpretaciisas, 
agreTve kanonis naklovanebidan (xarvezidan) gamomdinare.100 am 
mxriv sainteresoa safrangeTis sasamarTlo praqtika, romelic 
exeba 1989 wlis 6 ivlisis kanons, igi awesrigebs urTierTobebs 
gamqiravebelsa da damqiravebels Soris. bolo cvlileba am 
kanonSi Sevida 2002 wlis 17 ianvars.101 kerZod, aRniSnuli kanonis 
me-14 muxli, romelic miznad isaxavs binis qiravnobasTan 
dakavSirebuli urTierTobebis gaumjobesebas, ganmartavs, rom 
“damqiraveblis gardacvalebis SemTxvevaSi qiravnobis 
xelSekruleba gadaecema “...sayovelTaod aRiarebul masTan 
dauqorwinebel TanacxovrebaSi myof pirs.” (concubin notoire). aqedan 
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gamomdinare, safrangeTis sasamarTlo praqtikaSi wamoiWra sakiTxi 
imis Sesaxeb, SesaZlebelia Tu ara am kanonis WrilSi erTi da 
imave sqesis pirovnebis miCneva dauqorwinebel TanacxovrebaSi 
myof pirebad.102  
 
aRniSnulTan mimarTebiT 1997 wlis 17 dekembris gadawyvetilebaSi 
sakasacio sasamarTlom uaryofiTi pasuxi gasca, radgan: 
“qorwinebis gareSe Tanacxovrebas SeiZleba Sedegad mohyves 
qorwinebis albaToba mxolod stabiluri da uwyveti 
urTierTobidan, e.i. mamakacsa da qals Soris”.103 amrigad, msgavsi 
sirTulis winaSe myof mosamarTles araviTari faqtobrivi sakiTxi 
ara aqvs gadasawyveti (am SemTxvevaSi ar iyo gansaxilveli, rom 
ori adamiani qorwinebis gareSe Tanacxovrobdnen da es yvelasTvis 
iyo cnobili). sasamarTlo axdens mxolod samarTlebrivi normis 
interpretacias, imave kanonidan da saerTaSoriso konvenciebis 
savaraudo gamoyenebidan gamomdinare.104  
 
Tumca unda aRiniSnos, rom miTiTebuli sasamarTlo 
gadawyvetileba ewinaaRmdegeba 1999 wlis 15 maiss samoqalaqo 
kodeqsSi ganxorcielebul cvlilebebs. kerZod, safrangeTis 
samoqalaqo kodeqsis 515-e (8) muxlis Tanaxmad, Tanacxovreba 
warmoadgens faqtobriv kavSirs erTi an sxvadasxva sqesis pirebs 
Soris, romelTac aqvT unari, Seqmnan myari da xangrZlivi saerTo 
cxovreba.105 
 
amdenad, zemoaRniSnuli sasamarTlos gadawyvetileba exeboda 
samarTlis normis interpretaciis sakiTxs. bolos mosamarTles 
SeiZleba gadasaWreli hqondes faqtebis kvalifikaciis problema, 
e. i. - faqtobrivi mxridan samarTlebriv mxareze gadasvlis 
sirTule.106 safrangeTis samoqalaqo saproceso kodeqsis me-12 
muxlis Tanaxmad, mosamarTle davas wyvets kanonis wesebis 
Sesabamisad, romlebic gamoiyeneba am situaciisaTvis. is aZlevs an 
aRadgens faqtebis swor kvalifikacias da sadavo moqmedebebs. . . 
.107 
sicxadisaTvis safrangeTis sasamarTlo praqtikidan moviyvanoT 
magaliTi: qmarma moiTxova colTan ganqorwineba im motiviT, rom 
coli uars ambobda misTvis sadilis gakeTebaze. saqmis masalebis 
mixedviT mosamarTle dadgenilad miiCnevs, rom coli uars 
ambobda qmrisTvis sadilis momzadebaze. samoqalaqo kodeqsis 242-e 
muxli ganmartavs, rom ganqorwinebis moTxovna SesaZlebelia 
meore meuRlisTvis bralad wayenebuli faqtebis gamo, rodesac es 
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faqtebi Seicavs qorwinebasTan dakavSirebuli movaleobebisa da 
valdebulebebis seriozul da ganmeorebiT darRvevas, rac 
autanels xdis erTad cxovrebas.108 amis Semdeg mosamarTlem unda 
ganacxados, rom qmrisaTvis sadilis armomzadebis faqti zemoT 
aRniSnuli kanonis WrilSi Seicavs Tu ara qorwinebasTan 
dakavSirebuli movaleobebis seriozul darRvevas. aq saqme gvaqvs 
sakvalifikacio procedurasTan, romelic samarTlebrivi normis 
zogadi da abstraqtuli arsis daumuSavebel faqtebTan 
SepirispirebaSi mdgomareobs, rac moicavs deduqciur kvlevas, 
romliTac faqtebs iuridiuli kvalifikacia unda mieces.109  am 
magaliTis mixedviT SevajamoT mosamarTlis moqmedeba. samarTlis 
norma: samoqalaqo kodeqsis 242-e muxlis Tanaxmad, ganqorwinebis 
moTxovna SesaZlebelia erTi meuRlis mier meore meuRlisTvis 
bralad wayenebuli faqtebis gamo, rodesac es faqtebi Seicavs 
qorwinebasTan dakavSirebuli movaleobebisa da valdebulebebis 
seriozul da ganmeorebiT darRvevas, rac autanels xdis erTad 
cxovrebas.110 “daumuSavebeli” faqtebi: dadgenilia, rom coli uars 
ambobs meuRlisTvis sadilis momzadebaze. faqtebis kvalifikacia: 
Seicavs Tu ara es qceva qorwinebasTan dakavSirebuli 
movaleobebis da valdebulebebis seriozul da ganmeorebiT 
darRvevas, rac autanels xdis erTad cxovrebas.111 
 
zemoaRniSnuli magaliTidan Cans faqtis damdgeni sasamarTlos 
kompetencia. faqtis sakiTxi, romelic gamoixateba am faqtebis 
dadgenis procesTan dakavSirebul specifikasTan. magaliTad, 
mtkicebis wesebi, romlebic gansazRvravs mtkicebulebis 
dasaSvebobasa da gankuTvnadobas (ix. Tavi $ 4.3.3), gamoricxavs 
nebismier faqts, romelsac ara aqvs kavSiri saqmesTan.112 magram im 
faqtebis interpretaciis sakiTxebs, romlebic ar ukavSirdeba 
kanonis darRvevas, sakasacio sasamarTlo ver ganixilavs. 
 
zemoT gansazRvrul samive nawilSi mosamarTle sargeblobs 
sruli uflebamosilebebiT: faqtebis dadgenis, samarTlebrivi 
normis da faqtebis (an qmedebebis) kvalifikaciis dros. sakasacio 
sasamarTlos ara aqvs igive uflebamosilebebi, rac saqmis 
arsebiTad ganmxilvel sasamarTlo organoebs. uzenaesi 
mosamarTlis rangSi, ra Tqma unda, is sargeblobs im pirobebis 
Semowmebis uflebiT, romelSic saqmis arsebiTad ganmxilvelma 
mosamarTlem ganaxorciela Tavisi uflebamosilebebi, mas SeuZlia 
gaakritikos  Secdomis gamo gauqmebuli gadawyvetilebebi, 
ganmartos kanoni, e.i. sajarod gamoacxados zogadi da 
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abstraqtuli normebi113.  magram aris situaciebi, rodesac 
safrangeTis uzenaes sasamarTlos ara aqvs Sefasebis araviTari 
ufleba da mxolod is SeuZlia, rom saqmis arsebiTad ganmxilveli 
sasamarTlos gadawyvetilebiT Semoifarglos. aseTia safrangeTis 
sakasacio sasamarTlos paradoqsi: sruliad uflebamosili - 
zogierT SemTxvevaSi, zogierTSi ki - ganiaraRebuli.114  
 
Cven SemTxvevaSic unda aRiniSnos, rom sakasacio sasamarTlo erT 
SemTxvevaSi amowmebs saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebis samarTlebriv Sefasebas, xolo meore 
SemTxvevaSi amowmebs am faqtobrivi garemoebebis dadgenis process 
(anu, faqtebs, romlebic dadgenilad iTvleba, radgan ar saWiroebs 
mtkicebas da mtkicebis saganSi Semavali faqtebis dadgenis 
process). 
 
pirveli SemTxvevis dros sakasacio sasamarTlo amowmebs 
materialur-samarTlebrivi normis darRvevis arsebobas, xolo 
meore SemTxvevaSi -  procesualur-samarTlebrivi darRvevis 
arsebobas. 
am ukanasknel SemTxvevaSi unda aRiniSnos, rom gasaCivrebuli 
gadawyvetileba SeiZleba gauqmdes ara marto faqtebis dadgenis 
procesSi daSvebuli procesualuri darRvevebis SemTxvevaSi, 
aramed - im SemTxvevaSic, rodesac procesualuri darRvevebi 
warmoadgens gadawyvetilebis gauqmebis absolutur safuZvels (ix. 
$ 1.1., $ 5.3.). miuxedavad imisa, rom gasaCivrebuli gadawyvetilebiT 
dadga swori Sedegi, aRniSnuli darRvevebis (sssk-is 394-e muxli) 
SemTxvevaSi (erT-erTis SemTxvevaSic), rogorc ukve aRiniSna, 
sasamarTlo aRar agrZelebs gamokvlevas, radgan am darRvevis 
dadastureba warmoadgens gasaCivrebuli gadawyvetilebis 
gauqmebis udavo safuZvels.115 sakasacio sasamarTlom mxolod 
procesualuri xasiaTis faqtebis dadasturebis mizniT SeiZleba 
miiRos da gamoikvlios mtkicebulebebi. 
 
magram sakasacio sasamarTlos TviTon ar SeuZlia dadgenilad 
cnos esa Tu is ZiriTadi, saZiebeli faqti, ar SeuZlia 
ganaxorcielos am faqtebsa da mtkicebulebas Soris kavSiris 
procesis praqtikuli (procesualuri) realizacia, rac faqtis 
damdgeni sasamarTlos kompetenciaa. 
 
 

2.3. subsumfcia da misi mniSvneloba sakasacio 
sasamarTloSi 
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aRniSnul sakiTxs Cven garkveulwilad SevexeT gansaxilveli 
Tavis pirvel paragrafSi. am SemTxvevaSi Cvens mizans warmoadgens 
gamovyoT is Taviseburebebi, romlebic axasiaTebs subsumfciis 
logikur operacias sakasacio sasamarTloSi.  
subsumfcia niSnavs identurobis dadgenas, anu ramdenad Seicavs 
specialuri codna zogadi cnebis yvela niSans. saqmis ganxilvisas 
mosamarTles uwevs saqmisaTvis mniSvnelovani garemoebebis 
samarTlis normiT mocemul saerTo SemadgenlobaSi Seyvana. 
samarTlis Sefardeba xorcieldeba logikuri operaciebis 
gamoyenebiT, anu iuridiuli silogizmis mixedviT,116 ra drosac 
deduqciuri kvlevis Sedegad ori msjelobidan keTdeba daskvna 
zogadidan kerZoze – silogizmi.117  
termini “silogizmi” berZnuli warmoSobisaa (syllogismos) da niSnavs 
Sedegis gamoyvanas.118 silogizms mniSvnelovani adgili ukavia 
deduqciuri daskvnebis miRebaSi. silogizmebis sxvadasxva formis 
aRmoCena da aRwera dakavSirebulia arestotelesTan. 
silogizmebis Sesaxeb misi swavleba (silogistika) TiTqmis 
ucvlelia dResac, rogorc tradiciuli logikis ZiriTadi 
fragmenti. aristoteles silogistikis TeoriaSi mogvianebiT 
CaerTo logikuri daskvnebis sxvadasxva saxe, romlebic efuZneba 
gamonaTqvamebis urTierTkavSirs WeSmaritebis mixedviT.119 amdenad, 
logikuri silogizmi warmoadgens deduqciur daskvnas, romelic 
Sedgeba ori wanamZRvrisa da daskvnisagan. misi struqtura 
SeiZleba warmovidginoT Semdegi saxiT: fiWvi (S) aris xe (M). xe 
(M) aris mcenare (P). maSasadame, fiWvi (S) aris mcenare (P).120 
aRniSnuli miuTiTebs imaze, rom silogizmi Sedgeba sami 
terminisagan, romlebsac gaaCniaT mkacrad gansazRvruli adgili 
silogizmis struqturaSi. zemoaRniSnul magaliTSi fiWvi (S) aris 
xe (M) warmoadgens ZiriTad wanamZRvars, xolo xe (M) aris mcenare 
(P) warmoadgens meorad wanamZRvars. mesame termini _ fiWvi (S) aris 
mcenare (P) warmoadgens daskvnas. 
 
iuridiuli silogizmi formalur-logikuri silogizmisagan imiT 
gansxvavdeba, rom am ukanasknel SemTxvevaSi ZiriTad wanamRvars 
warmoadgens gamonaTqvami, xolo iuridili silogizmisas _ 
samarTlis normiT gaTvaliswinebuli faqtobrivi garemoebis 
normatiuli aRwera. amasTan erTad, samarTlis normiT mocemulia 
saqmis gadawyvetis pirobiTi gadawyvetileba, romlis 
ganpirobebuli saxiT miReba SeiZleba mxolod samarTlis normiT 
gaTvaliswinebuli faqtobrivi garemoebis normatiuli aRweris 
konkretul faqtobriv situaciaSi realizaciis SemTxvevaSi. 
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amdenad, SesaZlebelia davaskvnaT, rom saerTo, formalur-
logikuri silogizmisagan gansxvavebiT, iuridiuli silogizmis 
aTvliT wertils warmoadgens samarTlebrivi norma. iuridiuli 
silogizmis Tanaxmad, mTavar wanamZRvars warmoadgens iuridiuli 
normiT mocemuli faqtobrivi situaciis yvela abstraqtuli 
niSani, xolo meore wanamZRvars - konkretuli faqtobrivi 
situacia. amdenad, samarTlebrivi Sedegis miRebisaTvis 
subsumfciis gziT dgindeba konkretuli faqtobrivi garemoebebi 
qmedebis sakanonmdeblo Semadgenlobis qveS. subsumfciis 
farglebSi iuridiuli normisaTvis iyeneben cnebas “mTavari 
wanamZRvari” (Untersatz), xolo samosamarTlo subsumfciisaTvis – 
cnebas “meoradi wanamZRvari” (Schlussfolgerung).121 
 
am SemTxvevaSi yuradReba unda mivaqcioT konkretul iuridiul 
Sedegs, radgan misi safuZvlianobis SemowmebisaTvis, upirveles 
yovlisa, aucilebelia samarTlebrivi normis moZieba, romliTac 
gaTvaliswinebulia daTqma, Tu ra SemTxvevaSi dgeba es Sedegi.122 
samarTlebriv normasa da konkretul faqtobriv situacias Soris 
kavSiris dadgeniT am Sedegis gansazRvra dakavSirebulia 
mosamarTlis mier konkretuli moqmedebebis ganxorcielebasTan. 
 
Cveni interesis sferos warmoadgens sakiTxi imis Sesaxeb, Tu ra 
Taviseburebebi gaaCnia subsumfcias sakasacio sasamarTloSi. unda 
aRiniSnos, rom wina paragrafSi Cven SevexeT faqtisa da 
samarTlis gansxvavebis zogierT Taviseburebas sakasacio 
sasamarTloSi. 
 
samarTlebrivi daskvnis mTavari winadadeba (wanamZRvari), 
romelSic moiazreba aseve samarTlis normiT mocemuli 
faqtobrivi situaciis normatiuli aRweris srulyofisa da 
dazustebisaTvis gamoyenebuli ganvrcobiTi normebi, warmoadgens 
samarTlis sakiTxs. 
 
amdenad, ZiriTadi winadadebis samarTlis normiT mocemuli 
Semadgenlobis (wanamZRvris) gansazRvra da mis safuZvelze 
faqtobrivi garemoebebis kvalifikacia warmoadgens sakasacio 
sasamarTlos uflebamosilebas. magram aqve unda aRvniSnoT, rom 
subsumirebis procesi sakasacio sasamarTloSi unda ganvasxvaoT 
faqtis damdgeni sasamarTlos mier ganxorcielebuli 
subsumfciisagan. es gansxvaveba vlindeba ara subsumfciis arsSi, 
aramed - misi realizaciis formebSi. 
 
rogorc wina paragrafSi aRvniSneT, sakasacio sasamarTlos ar 
SeuZlia TviTon ganaxorcielos faqtobrivi garemoebebis dadgenis 
procesi. mas SeuZlia erT SemTxvevaSi Seamowmos am procesis 
Sedegi (dadgenili faqtobrivi garemoebebi) samarTlebrivi kuTxiT, 
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meore SemTxvevaSi ki Seamowmos, Tu ramdenad sworad 
ganaxorciela aRniSnuli procesi saapelacio sasamarTlom. xolo 
miTiTebuli procesis Semowmebis wesi da moculoba mocemulia 
procesualur-samarTlebrivi normebiT.  
 
amdenad, rodesac Cven vsaubrobT subsufciis Taviseburebebze 
sakasacio sasamarTloSi, upirveles yovlisa, unda SevexoT 
logikas, romelic axasiaTebs sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis Semowmebis process. unda 
aRiniSnos, rom sakasacio sasamarTlo ar ikvlevs uSualod 
sasarCelo moTxovnisa Tu Sesageblis safuZvlianobas (ix. $ 1.3.). 
sakasacio sasamarTlos winaSea saapelacio sasamarTlos mier 
gamotanili gadawyvetileba (ganCineba), romelic gasaCivrebulia 
sakasacio wesiT. moTxovna da Sesagebeli am SemTxvevaSi 
warmoadgens im aucilebel orientirs, romelic exmareba 
sakasacio sasamarTlos gasaCivrebuli gadawyvetilebis (ganCinebis) 
samarTlebrivi mxaris SemowmebaSi (amis Sesaxeb ixileT qvemoT).  
maSasadame, sakasacio sasamarTlo ixilavs saapelacio 
sasamarTlos gadawyvetilebas, romlis Semowmebis moculoba 
ganisazRvreba erT SemTxvevaSi kanoniT, xolo meore SemTxvevaSi - 
sakasacio saCivriT. mniSvnelovania is, rom sasamarTlo 
gadawyvetileba warmoadgens iuridiuli normis samarTlebrivi 
Sedegis realizaciis konstatacias.123 
 
amdenad, kanoniT dadgenili wesiT, sakasacio saCivris farglebSi 
sakasacio sasamarTlos faqtobrivad uwevs imis Semowmeba Tu 
saapelacio sasamarTlos mier dadgenil faqtobriv garemoebebs 
ramdenad mohyveba gasaCivrebuli gadawyvetilebiT miRebuli 
Sedegi. 
 
imis gaTvaliswinebiT, rom Cveni yuradRebis obieqts warmoadgens 
subsumfciis Taviseburebebi sakasacio sasamarTloSi, unda 
aRiniSnos, rom gasaCivrebuli gadawyvetilebiT miRebuli Sedegis 
Semowmeba xorcieldeba subsumfciis logikuri operaciis 
gamoyenebis gziT. magram mniSvnelovania is, rom sakasacio 
sasamarTlos yovelTvis ar SeuZlia subsumfciiT miRebuli 
Sedegebis realizacia. sakasacio sasamarTlos ar SeuZlia 
subsumfciis meoradi wanamZRvris fiqsaciis realizacia, 
romliTac samarTlis normiT gansazRvruli pirobiTi Sedegi 
gardaiqmneba upirobod. magram sakasacio sasamarTlo gansazRvravs 
subsumirebisaTvis saWiro yvela aucilebel winapirobas da im 
SemTxvevaSi, Tu arsebobs subsumfciis meoradi wanamZRvari, anu Tu 
daculia meoradi wanamZRvris fiqsaciis realizaciis kanoniT 
dadgenili wesi, sakasacio sasamarTlos SeuZlia TviTon 
gansazRvros samarTlebrivi Sedegi, xolo Tu ar arsebobs 
meoradi wanamZRvari, sakasacio sasamarTlo gansazRvravs 
subsumfciis aucilebel wanamZRvrebs, rac konkretuli 
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saxelmZRvanelo kriteriumebis (miTiTebebis) saxiT aisaxeba mis 
mier gamotanil ganCinebaSi, romlis dacva savaldebuloa 
saapelacio sasamarTlosaTvis (ix. $ 5.5.). 
 
amdenad, sakasacio sasamarTlos erT-erT mTavar amocanas 
warmoadgens subsumfciis mTavari wanamZRvris gansazRvra 
(samarTlis norma) erT SemTxvevaSi da aseve imis Semowmeba, Tu 
saapelacio sasamarTlos  meoradi wanamZRvari (konkretuli 
faqtobrivi situacia) ramdenad aqvs moazrebuli qmedebis 
abstraqtuli sakanonmdeblo Semadgenlobis qveS. amisaTvis 
sakasacio sasamarTlos uwevs rTuli gzis gavla. ra Tqma unda, 
subsumfciis mTavari wanamZRvris gansazRvra ukavSirdeba 
samarTlis normis moZiebisa da misi ganmartebis sakiTxs. am 
procesSi TvalsaCinod vlindeba mosamarTlis rolis mniSvneloba, 
gansakuTrebiT maSin rodesac mas uxdeba SefasebiTi normebis 
gamoyeneba.124 
 
zemoaRniSnulidan gamomdinare, faqtobriv garemoebebTan Sexebis 
kuTxiT sakasacio sasamarTlos mier gasaCivrebuli 
gadawyvetilebis Semowmebis mimarTuleba SeiZleba davyoT or 
nawilad: pirveli mimarTuleba vlindeba sakasacio sasamarTlos 
mier saapelacio sasamarTlos  dadgenili faqtobrivi 
garemoebebis samarTlebriv SemowmebaSi, xolo meore - faqtobrivi 
garemoebebis dadgenis procesis SemowmebaSi. pirvel SemTxvevaSi 
darRvevebis arsebobisas sakasacio sasamarTlos SeuZlia 
gamoitanos axali gadawyvetileba, xolo meore SemTxvevaSi auqmebs 
gasaCivrebul gadawyvetilebas da abrunebs saqmes saapelacio 
sasamarTloSi xelaxali ganxilvisaTvis (ix. Tavi me-5).   
 
zemoaRniSnul mimarTulebebs ufro dawvrilebiT ganvixilavT 
qvemoT moyvanil TavebSi. 
 

 
 
III. faqtobrivi garemoebebis Semowmeba sakasacio 
sasamarTlos mier 
 
3.1. faqtobrivi garemoebebi, rogorc samarTlebrivi 
Sefasebis obieqti  
 
unda aRiniSnos, rom saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebis samarTlebrivi Semowmeba ukavSirdeba 
materialur-samarTlebriv Sedegs, rac daskvnis saxiT aris 
mocemuli saapelacio sasamarTlos gadawyvetilebaSi (ganCinebaSi).  
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magram, sanam sakasacio sasamarTlo Seudgeba saapelacio 
sasamarTlos mier dadgenili faqtobrivi garemoebebis 
kvalifikaciis Semowmebas, is unda darwmundes imaSi, rom am 
faqtebs misTvis gaaCnia savaldebulo Zala.125 
am SemTxvevaSi Cven erTmaneTisagan unda gavmijnoT is moqmedebebi, 
romlebsac mosamarTle mimarTavs Tavisi iniciativiT da 
moqmedebebi, romlebic ganpirobebulia sakasacio pretenziebiT. 
pirvel rigSi ganvixiloT SemTxvevebi, rodesac sakasacio 
sasamarTlos mosamarTle Tavisi iniciativiT mimarTavs Semowmebis 
xerxebs. 
 
upirveles yovlisa, es iseTi SemTxvevebia, rodesac sakasacio 
sasamarTlosTvis saapelacio sasamarTlos mier dadgenili 
faqtebi savaldebulo Zalas iZens an am faqtebis dadgenasTan 
dakavSirebul procesualur darRvevebze kasatori yuradRebas ar 
amaxvilebs (gamonakliss warmoadgens gadawyvetilebis gauqmebis 
absoluturi safuZvlebi sss-is 394-e muxlis Tanaxmad). am 
SemTxvevaSi sasamarTlos uxdeba imis Semowmeba, Tu am faqtebs 
ramdenad mohyveba saapelacio sasamarTlos mier gadawyvetili 
(dadgenili) iuridiuli Sedegi. 
 
ismis kiTxva: rogor amowmebs sakasacio sasamarTlo faqtebs? 
 
ra Tqma unda, am SemTxvevaSi mniSvneloba eniWeba imas, rom es 
faqtebi dadgenilia kanonis moTxovnaTa Sesabamisad da ar 
arsebobs sssk-is 412-e muxliT gaTvaliswinebuli SemTxvevebi (ix. $ 
5.3.). 
 
amdenad, sakasacio sasamarTlo amowmebs faqtebis kvalifikaciis 
siswores. unda aRiniSnos, rom es saqmianoba ukavSireba erT 
SemTxvevaSi imis garkvevas, Tu ramdenad sworad gaigo samarTlis 
norma saapelacio sasamarTlom, xolo meore SemTxvevaSi - Tu 
ramdenad emTxveva saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebi mis mier gamoyenebul samarTlis normiT 
dadgenil wess.  
 
am SemTxvevaSi ikveTeba metad mniSvnelovani sakiTxi, romelic 
erTi mxriv exeba samarTlebriv sakiTxs, xolo meore mxriv - 
faqtobrivs126 (ix. $ 2.2.). 
 
pirvel SemTxvevaSi unda vifiqroT, rom sakasacio sasamarTlo 
amowmebs samarTlis normis interpretaciis marTebulobas, rac 
silogizmis logikuri operaciis mixedviT ZiriTad wanamZRvars 
warmoadgens. amisaTvis sakasacio sasamarTlo valdebulia, TviTon 
ganmartos es norma da mivides im daskvnamde, rom saapelacio 
sasamarTlom sworad ganmarta gansaxilveli norma. TiTqos, erTi 
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 saqarTvelos samoqalaqo saproceso kodeqsis 407-e muxlis me-2 nawili. 
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SexedviT, ar ikveTeba kavSiri sakasacio sasamarTlos faqtebTan, 
rodesac is ikvlevs samarTlis normis interpretaciis 
(ganmartebis) siswores. magram sabolood swored am marTebulobis 
SemowmebiT aris ganpirobebuli saapelacio sasamarTlos mier 
dadgenilad miCneuli faqtobrivi garemoebebis iuridiuli 
mniSvneloba da, Sesabamisad, imis garkveva, Tu am faqtebs ramdenad 
mohyveba Sesamowmebeli iuridiuli Sedegi. 
 
am SemTxvevaSi mniSvnelovania is, rom kerZo samarTali, rogorc 
wesi, Sedgeba kanonis samarTlisagan da kanonis normebis 
ganmartebisa da ganviTarebis Sedegad Seqmnili samosamarTlo 
samarTlisagan.127 
 
aqedan gamomdinare, samarTlis normis ganmartebis meTodebs 
eniWeba sakmaod didi mniSvneloba, rac warmoadgens faqtebis 
Sefasebis aucilebel pirobas.  
 
samarTlis normis ganmarteba SesaZleblobas gvaZlevs, gavigoT 
misi Sinaarsi. samarTlis normiT mocemuli faqtobrivi situacia 
yovelTvis ar aris naTlad Camoyalibebuli. aucilebeli xdeba 
bundovani da gaugebari adgilebis ganmarteba. am procesis gareSe 
SeuZlebelia normatiuli wanamZRvrisaTvis konkretuli 
faqtobrivi situaciis misadageba. im SemTxvevaSi, Tu kanonis 
teqsti ar iZleva konkretul pasuxs faqtobrivi niSnebis Sesaxeb, 
misi dakonkreteba SesaZlebelia sxva samarTlis normebis 
meSveobiT, ra drosac gaTvaliswinebul unda iqnes samarTlis 
sistemaSi specifikaciisaTvis gamosayenebeli normebis adgili. 
Sesabamisad, specifikaciis meSveobiT samarTlis normis 
Semadgenlobis niSnebis dakonkreteba xdeba naklebi 
abstraqtulobis xarisxis mqone samarTlis normebiT.128  
 
magram isic unda aRiniSnos, rom am principis gamoyeneba 
SesaZlebelia maSin, rodesac amis saSualebas iZleva damxmare 
normebi129, romlebSic mocemulia gansamarti normis Semadgenlobis 
ufro konkretuli niSnebi. ufro xSiria SemTxvevebi, rodesac 
mosamarTlem unda mimarTos samarTlis normis ganmartebis 
tradiciul meTods. 
 
magaliTad, Sapi Tavis naSromSi aRniSnavs, rom samarTlis normis 
ganmartebis klasikur xerxebs praqtikaSi imaze ufro naklebi 
mniSvneloba gaaCnia, vidre acxadebs pretenzias Tavisi 
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safuZvliani koncefciiT.130 aqve igi aRniSnavs, rom yovelive es 
aixsneba imiT, rom mocemuli swavleba ar avlens gansxvavebebs 
sasamarTlo praqtikiTa da doqtriniT ukve ganmartebul 
samaTlebriv normasa da im samarTlebriv normas Soris, romelic 
jer kidev unda ganimartos gamoyenebis procesSi.131  

 
aRniSnulTan mimarTebaSi uneblieT ibadeba kiTxva: ramdenad 
moeTxoveba aRniSnul swavlebas ganasxvaos sasamarTlo 
praqtikiTa da doqtriniT ukve ganmartebuli samarTlebrivi norma 
im samarTlebrivi normisagan, romelic jer kidev ar aris 
ganmartebuli. 
 
migvaCnia, rom aRniSnul mosazrebasTan mimarTebiT unda 
davazustoT samarTlis normis ganmartebis klasikuri 
kriteriumebis zogierTi mxare.  
upirveles yovlisa samarTlis normis ganmartebis klasikuri 
midgomebi, Cveni mosazrebiT, warmoadgenen garkveul orientirebs, 
romlebic exmareba mosamarTles samarTlis normis Sinaarsis 
dadgenaSi. 
 
migvaCnia, rom am SemTxvevaSi Tavisi adgili unda mivuCinoT 
samarTlis normis klasikur ganmartebebs da ar velodoT am 
swavlebisagan imaze mets, vidre misi daniSnulebaa. am xerxebis 
sworad gamoyenebas didi mniSvneloba eniWeba praqtikuli 
sakiTxebis gadawyvetisas. swored am swavlebis daniSnulebaa misi 
praqtikuli realizacia. sakiTxavia mxolod, Tu rogor unda 
gamoviyenoT es swavleba praqtikaSi. 
vfiqrobT, rom am kiTxvaze pasuxis Zieba upirveles yovlisa iwyeba 
samarTlis normis statikur da dinamikur xasiaTSi. 
 
saerTo-abstraqtuli saxiT samarTlis normis regulaciur-
samarTlebrivi Sinaarsi statikaSi gamoxatulia TviT pozitiuri 
samarTlis wyaros teqstSi. samarTlis dinamika, misi realizaciis 
procesi, rac moicavs aseve samarTlis normis gamoyenebas, 
aucileblobis gaTvaliswinebiT, atarebs konkretizirebul 
xasiaTs: samarTlis normis statikis saerTo-abstraqtuli Sinaarsi 
misi realizaciis ganxorcielebisas konkretdeba, miesadageba 
konkretul situacias132.  
 
aqedan gamomdinare, samarTlis normis ganmarteba gamoixateba 
saerTo-abstraqtuli samarTlis normis Sinaarsis garkvevisa da 
amoxsnis dakonkretebaSi, misi realizaciis dinamikur procesSi133. 
samarTlis normis WeSmariti Sinaarsi mis konkretul situaciaSi 
realizaciisas aris misi regulaciuri potencialis aqtualuri 
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gamoxatuleba mocemul drosa da sivrceSi, mocemul konkretul 
regulaciur situaciaSi.134 
samarTali moqmedebs da realizdeba ara abstraqtulad, aramed - 
konkretulad, ara potenciurad, aramed - aqtualurad, ara Tavis 
obieqtisagan izolirebulad, aramed - uSualod am obieqtze 
Tavisi WeSmariti da realuri zemoqmedebis adekvaturi 
regulaciuri gamoxatulebiT135. samarTlis normis 
saerToregulaciuri potenciali sxvadasxva konkretul 
regulaciur situaciebSi iZens aqtualobas am situaciebis 
specifikis Sesabamisad da mJRavndeba sxvadasxva aqtualur-
regulaciuri mniSvnelobiT. winaaRmdeg SemTxvevaSi, Tu 
miviCnevdiT, rom samarTlis teqsti yvelgan da yovelTvis 
erTnairad da erTmniSvnelovnad ganimarteboda, maSin samarTlis 
normis ganmarteba, rogorc aseTi, iqneboda sruliad zedmeti.136  

aqedan gamomdinare, SesaZlebelia davaskvnaT, rom samarTlis 
normis gaazrebis procesi ar SeiZleba davupirispiroT misi 
gamoyenebis process. am or process Soris arsebobs logikuri 
kavSiri, rac sistemurad qmnis erT miznamde mimaval moqmedebaTa 
erTobliobas, romelsac TavisTavad didi roli da mniSvneloba 
gaaCnia samarTlis normis sworad gamoyenebisa da 
ganmartebisaTvis. 

amdenad, samarTlis normis statikuri Sinaarsis 
gacnobierebisaTvis gamoiyeneba ganmartebis Semdegi wesebi: 
sityvasityviTi (anu gramatikuli) ganmarteba; kanonis 
konteqstualuri mniSvnelobiT (sistemur-logikuri) ganmarteba; 
istoriuli ganmarteba; kanonis obieqturi arsis dadgena (anu 
Teleologiuri ganmarteba). 

“samarTlebrivi interpretaciis gziT, kanonis swori azris 
gasagebad, mniSvnelovania iuridiuli konteqstis enobrivi, 
logikuri da Teleologiuri kriteriumebis gansazRvra”.137 

sityvasityviTi (anu gramatikuli) ganmartebis procesi SeiZleba 
SevadaroT im aTvliT wertils, saidanac iwyeba samarTlis normis 
Sinaarsis dadgena. ganmartebis aRniSnuli saSualeba, SeiZleba 
iTqvas, rom warmoadgens zogadad samarTlis normis ganmartebis 
procesis safuZvels. mis gareSe SeuZlebelia gadavideT 
ganmartebis sxva saSualebebze. “Tanamedrove samarTalSi 
ganmartebis meTodis SerCeva normis Semfardeblis subieqtur 
Sefasebazea damokidebuli.”138 am SemTxvevaSi mniSvnelovania 
Semfaseblis, konkretul SemTxvevaSi - mosamarTlis, subieqturi 
Sefasebis farglebis gansazRvra, rac, upirveles yovlisa 
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uzrunvelyofilia samarTlis normis teqstualuri ganmartebiT. 
magram aqve unda aRiniSnos, rom SesaZlo sityvasityviTi arsis 
ganmartebis farglebis dadgena ar niSnavs kanonis arsis garkvevis 
farglebs.139 misi arsis garkveva uSualod ukavSirdeba 
samosamarTlo samarTalSemoqmedebas.140  

“gramatikuli anu sityvasityviTi ganmarteba moicavs cnebisa Tu 
regulirebis Sefasebas rogorc gramatikuli, aseve iuridiuli 
terminologiis gaTvaliswinebiT. es ukanaskneli aucileblad 
gasaTvaliswinebelia, rodesac esa Tu is termini garkveuli 
SinaarsiT damkvidrebuli da ganmartebulia samarTlebriv 
wesrigSi. rig SemTxvevebSi normis sityvasityviTi ganmartebis 
meTodis Sesabamisi interpretacia arasakmarisia misi miznisa da 
Sinaarsis swori SefasebisaTvis. es xdeba, magaliTad, maSin, 
rodesac samarTlis ori norma erTmaneTs ewinaaRmdegeba imgvarad, 
rom mosamarTlis mier maTi sityvasityviTi ganmartebis Sedegad 
gadawyvetilebis miReba SeuZlebelia.”141 

ar SeiZleba ar aRiniSnos, rom samarTlis normis sityvasityviTi 
ganmartebisas arsebobs aseve ganmartebis sistemur-logikuri 
saSualebebis gamoyenebis aucilebloba. aris SemTxvevebi, rodesac 
samarTlis normis sityvasityviTi ganmartebisas misi Sinaarsis 
gageba SeuZlebelia mxolod am normis CarCoebSi darCeniT. 
aucilebelia aseve misi sistemuri kavSiris dadgena sxva 
normebTan. mniSvnelovania imis dadgena, Tu ra mniSvnelobas iZens 
es konkretuli norma mTel normatiul kompleqsSi. am SemTxvevaSi 
arsebiTia imis gansazRvra, Tu ra konteqstualuri mniSvnelobiT 
xasiaTdeba gansamarti samarTlis norma. sistyvasityviTi da 
konteqstualuri mniSvnelobiT gagebis aqtebis Sesabamisobas 
xSirad gansazRvraven hermenevtikuli wris cnebiT.142 aRniSnuli 
miuTiTebs imaze, rom sityvasityviTi da konteqstualuri 
ganmartebebi mWidrod aris erTmaneTTan dakavSirebuli da, 
SeiZleba iTqvas, moiTxoven am ganmartebebiT miRebuli Sedegebis 
Sejamebas.143  

magaliTad, #as-652-959-09 samoqalaqo saqmeze gamotanil 
gadawyvetilebas Tan axlavs mosamarTlis gansxvavebuli 
mosazreba. aRniSnuli saqme exeba samoqalaqo saproceso normis 
ganmartebas, kerZod, sssk-is 372-e da 387-e muxlis me-3 nawils. 
sicxadisaTvis unda aRiniSnos, rom sasamarTlo praqtikaSi 
wamoiWra sakiTxi imis Sesaxeb, Tu ramdenad aris SesaZlebeli 
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dauswrebeli gadawyvetilebis gamotana saapelacio saCivris 
winaaRmdeg saapelacio Sesageblis warudgenlobisaTvis. upirveles 
yovlisa, unda aRiniSnos, rom dauswrebeli warmoeba icnobs 
Sesageblis warudgenlobis SemTxvevaSi dauswrebeli 
gadawyvetilebis gamotanas da sasamarTlo saqmis ganxilvisas 
mxaris gamoucxadeblobis SemTxvevaSi dauswrebeli 
gadawyvetilebis gamotanas. konkretul SemTxvevaSi Cven miznad ar 
visaxavT yuradRebis gamaxvilebas dauswrebeli gadawyvetilebis 
institutis yvela detalze, radgan amiT davarRvevT gansaxilveli 
Tematikis konteqsts. Cven vecdebiT magaliTis saxiT SemogTavazoT 
procesualur-samarTlebrivi normis ganmartebis xedva.  
saqme imaSia, rom pirveli instanciis instituti iTvaliswinebs 
sarCelis winaaRmdeg Sesageblis warudgenlobis SemTxvevaSi 
dauswrebeli gadawyvetilebis gamotanas.144 saapelacio 
saqmiswarmoebaSi mocemulia norma145, romelic uTiTebs, rom 
apelantis an apelantis mowinaaRmdege mxaris gamoucxadeblobis 
Sedegad146 dauswrebeli gadawyvetilebis gamotanis147 garda, sxva 
SemTxvevaSi gamoiyeneba pirveli instanciis wesebi dauswrebeli 
gadawyvetilebis gamotanis Sesaxeb. amdenad, ismis kiTxva: sssk-is 
387-e muxlis me-3 punqti unda gavavrceloT pirveli instanciis 
sasamarTlosaTvis dadgenil sarCelze Sesageblis warudgenlobis 
msgavsad, aseve saapelacio saCivarze Sesageblis warudgenlobis 
SemTxvevebzec da gamovitanoT dauswrebeli gadawyvetileba, Tu - 
mxolod sasamarTlo sxdomaze mxaris (am SemTxvevaSi apelantis an 
misi mowinaaRmdege mxaris) gamoucxadeblobis SemTxvevaSi. 
winaaRmdeg SemTxvevaSi, SesaZlebelia Tu ara sssk-is 372-e muxlis 
safuZvelze gavavrcelod Sesageblis warudgelobisaTvis 
dausrebeli gdawyvetilebis instituti saapelacio 
saqmiswarmoebisas (anu saapelacio saCivarze Sesageblis 
warudgenlobaze. 
 
 miTiTebul gansxvavebul mosazrebaSi aRniSnulia, rom imisaTvis, 
raTa vupasuxoT kiTxvas - SesaZlebelia Tu ara gansaxilveli 
normis (sssk-is 387-e muxlis me-3 nawili) gavrceleba pirveli 
instanciis sasamarTlosaTvis dadgenili Sesageblis 
warudgenlobis Sedegebze - upirveles yovlisa, unda 
davaxasiaToT sssk-is 387-e muxlis me-3 nawili, misi Sinaarsisa da 
moqmedebis farglebis mixedviT. amisaTvis aucilebelia dadgindes 
is mizani, romelic warmoadgens samarTlis normis safuZvels. ar 
SeiZleba samarTlis normis iseTi ganmarteba, romelic 
SeewinaaRmdegeba kanonis nebas da im miznebs, romelTa miRwevas 
uzrunvelyofs gamosayenebeli samarTlebrivi norma. Sesabamisad, 
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am miznisa da misken mimavali procesis ugulebelyofa kanonis 
araswori ganmartebis mizezi xdeba. am miznis dadgena xSir 
SemTxvevaSi moiTxovs mis wakiTxvas sxva normebTan kavSirSi, 
romlebTan erTadac igi qmnis samarTlebriv saSualebaTa sistemas, 
romlis meSveobiTac uzrunvelyofilia samarTlebrivi zemoqmedeba 
da warmoadgens samarTlebrivi mowesrigebis meqanizms148.  
 

aqve vkiTxulobT: “saapelacio samarTalwarmoeba regulirdeba 
specialuri procesualuri normebiT, romlebic miznad isaxavs 
pirveli instanciis sasamarTlos gadawyvetilebis (ganCinebis) 
saapelacio sasamarTloSi gasaCivrebasTan dakavSirebuli 
urTierTobebis mowesrigebas”. aRniSnulis gaTvaliswinebiT, sssk-
is 387-e muxlis me-3 nawilis ganmarteba SeuZlebelia im 
normebisagan izolirebulad, romlebic gansazRvraven saapelacio 
sasamarTlos instanciurobis Taviseburebebs. winaaRmdeg 
SemTxvevaSi, pirveli instanciis sasamarTlosaTvis dadgenili 
normebis farTod gamoyenebas SesaZlebelia mohyves pirveli 
instanciis gameoreba saapelacio sasamarTloSi, rac 
ewinaaRmdegeba saapelacio sasamarTlos qarTuli modelis arss. 
evropis mosamarTleTa sakonsultacio sabWos daskvnis 136-e 
paragrafis Tanaxmad, apelacia ar unda iyos da ar unda 
ganixilebodes, rogorc faqtobriv da samarTlebriv sakiTxebSi 
Sesworebebis Setanis SeuzRudavi SesaZlebloba. zustad am 
principzea agebuli dRevandeli qarTuli saapelacio sasamarTlo, 
romelsac ewodeba SezRuduli (arasruli) apelacia. aRniSnulis 
gaTvaliswinebiT, sayuradReboa saqarTvelos samoqalaqo 
saproceso kodeqsis 372-e muxli, romlis Tanaxmad, saqmis ganxilva 
saapelacio sasamarTloSi warmoebs im wesebis dacviT, romlebic 
dadgenilia pirveli instanciiT saqmeTa ganxilvisaTvis, 
saapelacio sasamarTlos saqmis warmoebis TavSi mocemuli 
cvlilebebiTa da damatebebiT. amdenad, am normaSi 
gaTvaliswinebuli terminebi - “cvlilebebiTa” da “damatebebiT” 
miuTiTeben saapelacio sasamarTlos instanciisaTvis 
damaxasiaTebel Taviseburebebze, romelTa Secvla dauSvebelia da 
mxolod am Taviseburebebis gaTvaliswinebiT (da ara maTi 
ugulebelyofiT) aris SesaZlebeli pirveli instanciiT saqmeTa 
ganxilvisaTvis dadgenili wesebis dacva. amdenad, sssk-is 372-e 
muxli gansazRvravs pirveli instanciiT saqmeTa ganxilvisaTvis 
dadgenili wesebis gamoyenebis farglebs, e.i. am wesebis gamoyeneba 
ar atarebs SeuzRudav xasiaTs, aramed igi SezRudulia 
saapelacio sasamarTlos miznebiT, saapelacio sasamarTlos 
saqmiswarmoebis TaviseburebebiT. yovelive zemoaRniSnulidan 
gamomdinare, SesaZlebelia davaskvnaT Semdegi: miuxedavad imisa, 
rom saqmis momzadebis mizniT pirveli instanciisaTvis dadgenili 
wesebi TiTqmis mTlianad exeba saapelacio sasamarTlosac, 
saapelacio Sesagebels gaaCnia mxolod saapelacio 
sasamarTlosaTvis damaxasiaTebeli Taviseburebebi, rac pirvel 
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rigSi vlindeba mtkicebiT saqmianobaSi. saapelacio Sesagebeli, 
rogorc mtkicebiTi saqmianobis gansaxorcielebeli procesualuri 
saSualeba, ar SeiZleba gavaigivoT sarCelis winaaRmdeg mimarTul 
SesagebelTan. sssk-is 201-e muxlis me-7 nawiliT gaTvaliswinebuli 
Sesageblis warudgenlobis faqti TavisTavad gansazRvravs 
mtkicebis sagans, radgan mosarCele Tavisufldeba sarCelSi 
miTiTebuli faqtebis mtkicebisagan. aRniSnuli faqti SeiZleba 
iyos dauswrebeli gadawyvetilebis gamotanis winapiroba. 
Sesabamisad, saapelacio Sesageblis warudgenlobas saqmis 
momzadebis etapze, rogorc iuridiul faqts, ar SeiZleba mohyves 
iseTive Sedegebi, radgan apelaciaSi, mtkicebiTi saqmianobis 
ganxorcielebis specifikidan gamomdinare, ixileba igive sadavo 
materialur-samarTlebrivi faqtebi da mtkicebulebebi, xolo am 
stadiaze Sesageblis warudgenlobiT, pirvel instanciaSi 
Sesageblis warudgenlobis msgavsad, ar ganisazRvreba mtkicebis 
sagani. saapelacio saqmiswarmoebisas mtkicebiTi saqmianoba, 
romelic SeiZleba moicavdes miTiTebas axal faqtebsa da 
mtkicebulebebze (sssk-is 380-e da 382-e muxlebi) an mxaris 
moTxovnas pirveli instanciis sasamarTlos gadawyvetilebis 
mxolod samarTlebrivi mxaris Semowmebaze, warmoadgens 
saapelacio Sesageblis arsebiT niSnebs, zustad es Sesagebeli 
aris gaTvaliswinebuli sssk-is 373-e muxlis pirveli nawiliT da 
specialuri, sagamonakliso normaa, romlis farTo ganmarteba 
dauSvebelia. am muxliT gaTvaliswinebuli Sesagebeli, rogorc 
iuridiuli faqti, gansxvavebulia sarCelis winaaRmdeg mimarTuli 
Sesageblisagan da am ukanaskneli Sesageblis warudgenlobis 
iuridiuli ASedegis  gavrceleba saapelacio Sesageblis 
warudgenlobaze, iuridiuli Sedegis specialuri daTqmis gareSe 
dauSvebelia. saapelacio saqmiswarmoebis momzadebis 
momwesrigebeli normebiT Sesageblis warudgenlobisas 
dauswrebeli gadawyvetilebis gauTvaliswinebloba warmoadgens 
e.w. kanonmdeblis kvalificiur dumils. zustad es principebi unda 
gaviTvaliswinoT  sssk-is 387-e muxlis me-3 nawilis ganmartebisas, 
romelic ara deskrifciul, aramed normatiul faqtobriv 
Semadgenlobas moicavs, rac TavisTavad iTvaliswinebs ara 
upirobod pirveli instanciis sasamarTloSi dauswrebeli 
gadawyvetilebis gamotanis Sesaxeb wesebis `gadmoRebas~, aramed - 
misi normatiuli xasiaTis gaTvaliswinebiT, saapelacio 
saqmiswarmoebis Sefasebis gziT, dauswrebeli gadawyvetilebis 
winapirobebis swor diferencirebas.”149 

SesaZlebelia iTqvas, rom sssk-is 387-e muxlis me-3 nawiliT ar 
moiazreba is procesualuri xasiaTis SemTxveva (winapiroba), rasac 
warmoadgens saapelacio saCivarze Sesageblis warudgenloba. unda 
vifiqroT, rom dauswrebeli gadawyvetilebis, rogorc 
samarTlebrivi Sedegis, winapirobas saapelacio sasamarTloSi 
SeiZleba warmoadgendes mxolod sasamarTlo sxdomaze mxaris 
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(apelantis an misi mowinaaRmdege mxaris) arasapatio mizeziT 
gamoucxadebloba. zustad es warmoadgens im Taviseburebas (sssk-
is 372-e muxli), rac dauswrebeli gadawyvetilebis intitutTan 
mimarTebaSi, saapelacio saqmiswarmoebisaTvis gaiTvaliswina 
kanonma.  

amdenad, sistemuri ganmartebis SemTxvevaSi ganisazRvreba am 
normis adgili samarTlis sistemaSi, samarTlis dargsa da 
samarTlis institutSi. am SemTxvevaSi moZiebuli unda iqnes 
normebi, romlebic logikur kavSirSia gansamart normasTan.150 
sistemuri ganmartebis dros mniSvnelovania samarTlis normis 
yvelaze ufro tipuri funqcionaluri kavSirebis gaTvaliswineba, 
rac gavlenas axdens gansamarti normis Sinaarsze.151 

amdenad, samarTlis ganmartebis zemoaRniSnul meTodebs mosdevs 
e.w. istoriuli ganmartebis meTodi. magram im SemTxvevaSi, Tu wina 
ganmartebis saSualebebma ver migviyvanes sasurvel Sedegamde, am 
ganmartebis mniSvneloba gamoixateba kanonmdeblis istoriuli 
nebis dadgenaSi. 

istoriuli ganmarteba warmoadgens normatiuli wyaros 
oficialuri teqstis publikaciis Seswavlisa da misi Sinaarsis 
dadgenis aqtebis erTobliobas.152 am ganmartebis Sedegad unda 
dadgindes samarTlis normis gansamarti teqstisa da am normis 
teqstis originalis identuroba, misi bolo oficialuri 
redaqciis mixedviT.153 

magram samarTlis normebis ganmartebis sxvadasxva saSualebis 
gamoyenebas, ra Tqma unda, safuZvlad udevs normis Sinaarsis 
dadgena. SesaZlebelia am meTodis gamoyenebas gaaCndes garkveuli 
upiratesoba.154 am mxriv unda aRiniSnos, rom misi Sinaarsis 
dadgenis erT-erT saSualebas warmoadgens Teleologiuri 
ganmarteba. unda aRiniSnos, rom Teleologiur-obieqturi 
ganmarteba SeiZleba ar emTxveodes  istoriul ganmartebas.155 es 
xdeba maSin, rodesac istoriuli kanonmdebeli ar iTvaliswinebs 
zogierT SemTxvevas an Tu socialuri procesebis ganviTarebam 
moiTxova kanonis gagebis Secvla.156 Teleologiuri ganmartebisas 
mxedvelobaSi misaRebia aramarto mizani, romelsac isaxavs 
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konkretuli samarTlis norma, aramed - am miznis samarTlianoba 
da mizanSewoniloba.157 

unda aRiniSnos, rom konkretuli SemTxvevebis gaTvaliswinebiT, 
sxvadasxva normis urTierTmimarTebaSi mTavar rols asruleben 
ara logikuri, aramed - Teleologiuri argumentebi; normis 
interpretacia TanxmobaSi unda movides im mizandasaxulobasa da 
samarTlianobis warmodgenebTan, romlebic mocemulia 
samarTlebriv wesrigSi, raTa arsobrivad Tanabrad Sefasdes.158 

amdenad, samarTlianoba da mizanSewoniloba fasdeba Sesabamis 
samarTlebriv wesrigSi moqmedi obieqturi kriteriumebisa da Tu 
SefasebiTi kategoriebis gaTvaliswinebiT.159 magram aqve unda 
iTqvas, rom aucileblad unda gaviTvaliswinoT e.w. Tanabari 
mopyrobis principi, romelic moiTxovs samarTlebrivi Sefasebis 
Tanmimdevrulobas mTlian samarTlebriv sistemaSi.160 

“myari da stabiluri samarTlebrivi wesrigi uflebis arsebobis 
mniSvnelovani pirobaa. sakmarisia moiSalos samarTlebrivi 
usafrTxoeba, rom nebismieri ufleba eWvis qveS aRmoCndes. ar 
SeiZleba kanonmdebelma uflebis ueWvelobis prezumfcia 
Secvalos misi saeWvoobiT.”161  

magram unda aRiniSnos, rom myari da stabiluri samarTlebrivi 
wesrigi ar aris calke mocemuli kategoria, romelsac 
mosamarTle advilad xedavs. aRniSnuli samarTlebrivi wesrigi 
warmoadgens im faseulobaTa sistemas, romelic Tanmimdevrulad, 
evoluciurad yalibdeba demokratiul sazogadoebaSi da 
warmoadgens im pozitiur movlenas, riTac sabolood 
uzrunvelyofilia uflebis arseboba. zustad am faseulebaTa 
ganxilva, maTi erTiani sistemis gaTvaliswinebiT, SesaZlebels 
xdis samarTlianobisa da mizanSewonilobis Sefasebas.  

sasamarTlo praqtikam wamoWra sakmaod rTuli sakiTxi: erT 
mxareze - mesakuTris ufleba, meoreze - kanonier ZalaSi Sesuli 
gadawyvetilebiT daculi ufleba. 
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kerZod, “a”-m sarCeliT mimarTa Tbilisis saqalaqo sasamarTlos 
samoqalaqo saqmeTa kolegias mopasuxeebis – “b”-s, “g”-s da “d”-s 
mimarT binidan gamosaxlebis Sesaxeb. 
 mosarCelem miuTiTa, rom q.TbilisSi, gorkis me-2 CixSi, #6-Si 
mdebare saxlTmflobelobis 1\7 nawili 1975 wels SeiZina da im 
welsve daaregistrira teqinventarizaciis biuroSi. mosarCelis 
ganmartebiT, mopasuxeebi sargebloben misi sakuTrebiT da 
uflebas ar aZleven, icxovros binaSi. 
 mopasuxeebma sarCeli ar cnes da miuTiTes, rom q.Tbilisis 
CuRureTis raionis sasamarTlos 1992 wlis 30 oqtombris kanonier 
ZalaSi Sesuli gadawyvetilebiT “b” Tavis or SvilTan – “g”-sa da 
“d”-Tan erTad cnobil iqna q.TbilisSi, gorkis me-2 CixSi,   #6-Si 
mdebare 22.28 kv.m binis farTze uflebamopovebulad. 
saapelacio sasamarTlom daadgina, rom 1975 wlis 27 agvistos 
yidva-gayidvis xelSekrulebis safuZvelze TbilisSi, gorkis me-II 
CixSi, #6-Si mdebare miwis nakveTisa da saxlTmflobelobis 1\7 
nawilis mesakuTred sajaro reestrSi registrirebulia “a”.  
saapelacio sasamarTlom aseve daadgina, rom amave mxareebs Soris 
kanonier ZalaSi Sesuli, q. Tbilisis CuRureTis raionis 
sasamarTlos 1992 wlis 30 oqtombris gadawyvetilebiT “b” or 
SvilTan - “g”-sa da “d”-Tan erTad cnobil iqna q. TbilisSi, 
gorkis me-2 CixSi, #6-Si mdebare 22,28 kv.m  binaze 
uflebamopovebulad da misi cxovrebis ganmavlobaSi SeeZlo 
esargebla sadavo farTiT.  
 
gansaxilvel saqmeSi mosarCelis moTxovnis safuZvels 
warmoadgens is, rom igi aris sadavo binis mesakuTre da sk-is 170-e 
da 172-e muxlebis Tanaxmad, iTxovs mopasuxeTa gamosaxlebas. 
amdenad, daisva sakiTxi: SesaZlebelia Tu ara mosarCelis 
moTxovnis dakmayofileba, rodesac arsebobs kanonier ZalaSi 
Sesuli gadawyvetileba, romlis safuZvelze mopasuxeebma moipoves 
sadavo farTis flobis ufleba. 
 
 amasTan mimarTebiT sakasacio palatam aRniSna, rom miTiTebuli 
gadawyvetilebiT “b”-m or SvilTan erTad mudmivad moipova sadavo 
farTiT sargeblobis ufleba, rasac iTvaliswinebda im dros 
moqmedi `saqarTvelos ssr sabinao kodeqsi”. 
sakasacio saCivris analizis safuZvelze SesaZlebelia davaskvnaT, 
rom kasatori iTxovs Tavisi materialur-samarTlebrivi moTxovnis 
dakmayofilebas saqarTvelos samoqalaqo kodeqsis 170-e da 172-e 
muxlebis safuZvelze, radgan moqmedi kanonmdebloba ar 
iTvaliswinebs sakuTrebis SeboWvis iseT safuZvlebs, rac 
sasamarTlo gadawyvetilebiT warsulSi wesrigdeboda.  
amasTan mimarTebiT unda aRiniSnos, rom samarTlebrivi 
urTierToba, romelic warmoiSva im dros moqmedi `saqarTvelos 
ssr sabinao kodeqsis” safuZvelze, rac iTvaliswinebda 
(magaliTad, ganqorwinebis SemTxvevaSi) binis gayofas da farTis 
gamoyofas (farTze uflebis mopovebas), gadawyvetilia da 
dasrulebulia im dros moqmedi kanonis pirobebSi (q. Tbilisis 
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CuRureTis raionis sasamarTlos 1992 wlis 30 oqtombris 
gadawyvetilebiT). 
gasaTvaliswinebelia, rom imJamad moqmedi samoqalaqo kodeqsis 
170-e muxli, am kodeqsis amoqmedebamde moqmedi samoqalaqo 
samarTlis kodeqsisa (1964 wlis redaqciis) da `saqarTvelos ssr 
sabinao kodeqsisagan” (1983 wlis redaqciiT) gansxvavebiT, icnobs 
sakuTrebis gansxvavebul instituts. sakuTrebas, rogorc 
samarTlebrivi wesrigiT Seqmnil faseulobas, gaaCnia 
gansxvavebuli Sinaarsi da farglebi, rasac ar icnobda im dros 
moqmedi kanonmdebloba. am SemTxvevaSi yuradsaRebia sakuTrebis 
socialuri funqcia, romelic garkveulwilad gansazRvravs 
sakuTrebis Sinaarssa da mis socialur boWvas, kerZod, 
saqarTvelos samoqalaqo kodeqsis 170-e muxlis pirvel nawilSi 
miTiTebulia, rom `mesakuTres SeuZlia, kanonismieri an sxvagvari, 
kerZod, saxelSekrulebo SeboWvis farglebSi flobdes da 
sargeblobdes qonebiT.. . .”162  
aRniSnuli danawesi iTvalswinebs sakuTrebis kanonismier da 
saxelSekrulebo boWvas, magram mas gaaCnia Tavisi farglebi, 
kerZod, ar SeiZleba, rom sakuTrebis boWvam, misma SezRudvam 
mospos sakuTreba.163 sakuTrebis substancia, romelSic 
igulisxmeba sakuTrebis institutiT gaTvaliswinebuli Sinaarsis 
realizacia,164 unda SenarCundes, e.i. kerZo sakuTrebis SezRudva 
ar unda niSnavdes sakuTrebis uflebis realizaciis mospobas, 
magram, amasTan erTad, unda gaviTvaliswinoT, rom im dros 
moqmedi kanonmdebloba ugulebelyofda kerZo interesebs da, 
maSasadame, ar iTvaliswinebda arc sakuTrebis Tavisuflebisa da 
arc misi socialuri boWvis samarTlebrivi wesrigiT Seqmnil 
faseulobas, rac gansazRvrulia moqmedi samoqalaqo kodeqsiT. 
“....sakasacio sasamarTlom aRniSna, rom moqmedi samoqalaqo 
kodeqsis gavrceleba im urTierTobebze, romlebic warmoSobilia 
da dasrulebulia am kodeqsis amoqmedebamde moqmedi 
kanonmdeblobis safuZvelze, dauSvebelia, Tu sxva rames ar 
iTvaliswinebs kanoni (namdvili ukuZala)165.  
amdenad, moqmedi samoqalaqo kodeqsis sakuTrebis Tavisuflebis 
(170-e da 172-e muxlebi) principis gavrceleba am kodeqsis 
amoqmedebamde moqmedi kanonmdeblobis safuZvelze sakuTrebis 
SezRudvis Sesaxeb dadgenili faqtis mimarT da misi kanonierebis 
(e.i. sakuTrebis boWvis) xelaxla ganxilva dRes moqmedi 
kanonmdeblobiT gansazRvruli sakuTrebis socialuri funqciis 
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gaTvaliswinebiT da, Sesabamisad, sakuTrebis uflebis 
prioritetebze yuradRebis gamaxvileba moklebulia samarTlebriv 
safuZvels. rogori Sedegic ar unda dgebodes kanonier ZalaSi 
Sesuli gadawyvetilebiT, misi Secvla dasaSvebia mxolod kanoniT 
pirdapir miTiTebul SemTxvevebSi (sssk-is 265-e, 421-e muxlebi).166” 
amasTan mimarTebaSi, unda aRiniSnos, rom Cven yuradReba unda 
gavamaxviloT gadawyvetilebis materialur kanonier Zalaze,167 rac 
garantirebuls xdis gadawyvetilebiT dacul uflebas. 
 
amasTan dakavSirebiT sakasacio sasamarTlom ganmarta, rom: “im 
urTierTobebze, romlebic warmoiSvnen moqmedi samoqalaqo 
kodeqsis amoqmedebamde Zaladakarguli normatiuli aqtebis 
safuZvelze, magram arsebobas agrZeleben, misi moqmedebis 
periodSi gamoiyeneba Zaladakarguli normatiuli aqtebi, garda im 
SemTxvevebisa, roca urTierTobis monawileebs surT, erTmaneTs 
Soris urTierToba am kodeqsiT moawesrigon an, Tu samoqalaqo 
kodeqsi uZravi nivTebis Sesaxeb axal wesebs iTvaliswinebs 
(saqarTvelos samoqalaqo kodeqsis 1507-e muxli). 
rogorc ukve aRiniSna, konkretul SemTxvevaSi arsebobs 
urTierToba, romelic warmoiSva da dasrulda im dros moqmedi 
kanonmdeblobis safuZvelze da amJamad ar ixileba sxvis 
sakuTrebaSi Sesaxlebis (uflebamopovebis) uflebasTan 
dakavSirebuli sakiTxebi. 
yovelive zemoaRniSnulidan gamomdinare, sakasacio palata Tvlis, 
rom q. Tbilisis CuRureTis raionis sasamarTlos 1992 wlis 30 
oqtombris kanonier ZalaSi Sesuli gadawyvetilebiT “b” or 
SvilTan erTad cnobil iqna q. TbilisSi, gorkis meore CixSi, #6-
Si mdebare 22,28 kv.m binaze uflebamopovebulad, romliTac 
SeizRuda mesakuTris ufleba im dros moqmedi kanonmdeblobis 
safuZvelze, rac miuTiTebs am pirTa mier nivTis marTlzomier 
flobaze. amdenad, ar SeiZleba CamoerTvas sadavo nivTis flobis 
ufleba im pirebs, romlebmac es ufleba moipoves kanonier ZalaSi 
Sesuli gadawyvetilebiT.”168 
 
amdenad, unda aRiniSnos, rom “samarTlebrivi wesrigi iseTive 
mimarTebaSia ZiriTad uflebasTan, rogorc Senobis saZirkveli 
SenobasTan.....ufleba, rogorc faseuloba, samarTlebrivi wesrigis 
farglebSia SesaZlebeli da, bunebrivia, nebismieri 
gadawyvetileba, mas kanonmdebeli miiRebs Tu sasamarTlo, 
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romliTac konkretuli piris uflebas prioriteti miecema 
samarTlebriv usafrTxoebasTan mimarTebiT, miuRebeli iqneba.”169  
rogorc Cans, samarTlis normis ganmarteba SeiZleba moiTxovdes 

iseTi sferoebis gaTvaliswinebas, rogoricaa “samarTlebrivi 
wesrigi”, “samoqalaqo brunvis stabiluroba”, “samarTlebrivi 
wesrigisa da ZiriTadi uflebebis urTierTmimarTeba” da a.S.  

aqedan gamomdinare, SesaZlebelia davaskvnaT, rom samarTlis 
normis ganmartebis meTodebi warmoadgenen samarTlis normis 
ganmartebis im zogadi xasiaTis kriteriumebs, romlebic 
konkretul SemTxvevaSi mosamarTlis cnobierebaSi ayalibeben 
samarTalpretenziis hipoTezas. am hipoTezis Sedegad dgindeba is 
winapirobebi, romlis arsebobis SemTxvevaSi gamomdinarebs 
konkretuli daskvna _ ramdenad SeiZleba, am faqtobrivi 
winapirobebis mimarT gamoyenebul iqnes moZiebuli samarTlis 
norma. 

hegeli aRniSnavda, rom samarTlis ganxorcielebis saqmeSi, 
rogorc kanonis gamoyenebaze calke aRebul SemTxvevaSi 
ganasxvaveben or mxares: pirvelia SemTxvevis xasiaTis codna misi 
uSualo individualobiT _ arsebobs Tu ara xelSekruleba da a.S. 
arsebobs Tu ara kanonis damrRvevi moqmedeba da vin daarRvia, 
xolo meorea, am SemTxvevis misadageba ufleba-aRmdgeniT 
kanonTan.170  

amdenad, yvela zemoaRniSnuli samarTlis normis ganmartebis 
meTodebi, mniSvnelovania da gamoiyeneba iurisprudenciaSi, 
rogorc samarTlis normis Sinaarsis gagebis iuridiul-
SemecnebiTi saSualebebi. zustad Tavisi iuridiul-SemecnebiTi 
mniSvnelobis yvela dasaxelebuli da SesaZloa, agreTve, sxva 
xerxebi warmoadgens adekvatur saSualebebs samarTlis normis 
ganmartebis meTodis saerTo moTxovnebis ganxorcielebisaTvis.171 

magram unda aRiniSnos, rom sakasacio sasamarTlo amowmebs ara 
imas, Tu ra samarTlebrivi saSualebis gamoyenebiT ganmarta 
saapelacio sasamarTlos gasaCivrebuli gadawyvetilebis 
safuZvlad miTiTebuli samarTlis norma, aramed igi TviTon 
mimarTavs am princips, raTa gansazRvros, mieca Tu ara dadgenil 
faqtobriv garemoebebs swori samarTlebrivi Sefaseba; ramdenad 
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marTebulad iqna gamoyenebuli da ganmartebuli samarTlis 
norma.172 

magaliTad, safrangeTis sakasacio sasamarTlo, qarTuli 
sakasacio sasamarTlos msgavsad, amowmebs samarTlis normis 
gamoyenebisa da ganmartebis siswores da misi kompetencia ar 
vrceldeba TviT samarTlis normis konstituciurobasa da 
kanonierebis Semowmebaze.173 

magram sainteresoa, aRiniSnos, rom zogierT samarTlis normas 
safrangeTis sakasacio sasamarTlo ar ganmartavs. maTi ganmarteba, 
garkveuli specifikis gaTvaliswinebiT, amoRebulia am 
sasamarTlos kompetenciidan.174 safrangeTis sakasacio 
sasamarTlos SeuZlia mxolod maTi gamoyeneba da imis gansazRvra, 
Tu romel SemTxvevaSi SeiZleba maTi gamoyeneba. am wyaroebs 
ganekuTvnebian arareglamentirebuli xasiaTis administraciuli 
aqtebi (non reglamentaire), rigi saerTaSoriso xelSekrulebebi. 
arareglamentirebul aqtebs iyeneben (individualur da koleqtiur 
aqtebs) administraciuli sasamarTloebi. zogierTi saerTaSoriso 
xelSekruleba iTvaliswinebs ganmartebis specialur meqanizmebs 
(romis SeTanxmeba aZlevs ganmartebis uflebas evrokavSiris 
samarTlian sasamarTlos)175. sxva SeTanxmebebi, romlebic ar 
iTvaliswineben aseT meqanizmebs, SeiZleba ganmarton safrangeTis 
sasamarTloebma im zomiT, rom es ganmarteba ar exebodes 
saerTaSoriso sajaro wesrigs.176 

safrangeTis sakasacio sasamarTlo iyenebs ucxo qveynis 
samarTlis normas, ucxo qveynis kanonis faqtTan mierTebis 
(assimilation) principis meSveobiT. aRniSnuli principi gamoiyeneba 
nebismieri ucxo qveynis samarTlis normis mimarT, miuxedavad misi 
wyarosi. Tu sakasacio sasamarTlo darwmundeba, rom saqmis 
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arsebiTad ganmxilvelma mosamarTlem sworad gamoiyena ucxo 
qveynis kanoni, is aRar amowmebs, Tu ramdenad Caswvda es 
mosamarTle ucxo qveynis samarTlis normis Sinaarss.177  

rogorc vxedavT, samarTlis normis ganmarteba (interpretacia) 
warmoadgens faqtobrivi garemoebebis Sefasebis safuZvels. 
SeiZleba iTqvas, rom kanonis interpretaciisas samarTlian 
Sedegze orientireba argumentacias Tavidan bolomde gasdevs.178 

rodesac sakasacio sasamarTlos uxdeba saapelacio sasamarTlos 
mier dadgenili faqtobrivi garemoebebis samarTlebrivi Sefaseba, 
anu imis garkveva, mohyveba Tu ara am faqtobriv garemoebebs 
gamoyenebuli samarTlis normiT gansazRvruli Sedegi, 
sasamarTlo unda mivides im daskvnamde, rom adgili aqvs 
subsumirebad faqtebs. SesaZlebelia saapelacio sasamarTlom ar 
gamoiyena norma, romelic unda gamoeyenebina, magram Tu faqtebi 
dadgenilia kanonis moTxovnaTa dacviT, sakasacio sasamarTlo 
TviTon iyenebs samarTlis normas da imisda mixedviT, Tu ra 
Sedegi dgeba gamoyenebuli samarTlis normis safuZvelze, an 
gamoaqvs axali gadawyvetileba, romliTac auqmebs gasaCivrebul 
gadawyvetilebas, an ZalaSi tovebs, magram - Secvlili 
motivaciiT.179 (ix. $ 5.2., $ 5.4.) 

am mxriv interess iwvevs sasamarTlo praqtika. 

2008 wlis 18 ivliss qobuleTis raionul sasamarTlos sarCeliT 
mimarTa “a”-m “b”-s mimarT zianis anazRaurebis Sesaxeb. mosarCelem 
miuTiTa, rom flobs avtomanqana `bmv-s~ saxelmwifo nomriT # DUD-
338, romliTac 2008 wlis 31 marts moZraobda qobuleTSi 
aRmaSeneblis gamziris #195 sacxovrebeli saxlis win, ra drosac 
mas daejaxa sawinaaRmdego mimarTulebiT moZravi mikroavtobusi 
sax. nomriT GAL-146, romelsac marTavda “g”, xolo mikroavtobusi 
warmoadgenda “b”-s sakuTrebas, romelmac aTxova es mikroavtobusi 
“g”-s. aRniSnul saqmesTan dakavSirebiT aRiZra sisxlis samarTlis 
saqme. saqmeze Catarebuli winaswari gamoZiebiT dadginda, rom 
avtoavaria moxda mikroavtobusis mZRolis “g”-s daudevrobiT, 
aseve dadginda, rom mikroavtobusi gadacemuli hqonda mopasuxes _ 
“g”-s samuSaod. mosarCelem ganmarta, rom misi avtomanqana 
avtoavariis Sedegad veRar aRdgeba da mas miadga 4000 aSS 
dolaris odenobiT ziani. aRniSnuli avtomanqaniT gadahyavda 
mgzavrebi, iyenebda taqsad, riTac arCenda ojaxs, es iyo misi 
Semosavlis erTaderTi wyaro. mosarCelem moiTxova, rom mopasuxe 
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“b”-s daekisros mis sasrgeblod avtoavariis Sedegad miyenebuli 
ziani - 4000 aSS dolari, aseve moiTxova, rom mopasuxes daekisros 
miuRebeli Semosavlis - 800 laris gadaxda. 
 mopasuxe “b”-m sarCeli ar cno da SesagebelSi miuTiTa, rom 
mosarCeles ara aqvs zianis moTxovnis ufleba, vinaidan 
dazianebuli avtomobili mis sakuTrebaSi ar iricxeba. igi ar aris 
saTanado mopasuxe, radgan mas uSualod ziani ar mihyenebia. 
dausabuTebelia sarCelSi, aseve 4000 aSS dolaris zianisa da 
miuRebeli SemosavliT gamowveuli zianis anazRaurebis moTxovna. 
sabolood mosarCele iTxovda mxolod 4000 aSS dolaris 
eqvivalenti laris dakisrebas. 
aRniSnuli saqme araerTxel iyo ganxiluli sasamarTlo 
instanciebSi, sabolood saapelacio sasamarTlom miiCnia, rom 
saqarTvelos samoqalaqo saproceso kodeqsis 85-e muxlis 
Tanaxmad, saTanado mopasuxed saqmeSi CarTuli unda iyos ara 
mikroavtobusis mesakuTre “b”, aramed is, vinc marTavda am 
mikroavtobuss da visi uSualo braleuli moqmedebiTac miadga 
mosarCeles ziani. aRniSnuli procesualuri normis Tanaxmad, Tu 
saqmis ganxilvisas sasamarTlo daadgens, rom sarCeli aRZrulia 
ara im piris winaaRmdeg, vinc pasuxi unda agos sarCelze, mas 
SeuZlia mosarCelis TanxmobiT Secvalos Tavdapirveli mopasuxe 
saTanado mopasuxiT. Tu mosarCele amis winaaRmdegia, sasamarTlo 
uars etyvis mosarCeles sarCelis dakmayofilebaze. 
amasTan mimarTebiT, sapelacio sasamarTlom ganmarta, rom sk-is 
999-e muxlis me-4 nawilis bolo winadadebis mixedviT,  
mosargeble warmoadgens  amave kodeqsis 155-e muxlis me-2 nawiliT 
gansazRvrul subieqts, romelic, marTalia, faqtobrivad  flobs 
nivTs (mWeri), magram sxva piris, kerZod,  nivTis flobis 
uflebamosilebis mimniWebeli piris sasargeblod.  
aqedan gamomdinare, saapelacio sasamarTlom ar gaiziara 
mowinaaRmdege mxaris  mosazreba imis Sesaxeb, rom, 999-e  muxlis 
me-4 nawilis Sesabamisad, mosarCelis avtomanqanisTvis  miyenebuli 
zianis anazRaurebis  valdebuleba  gaaCnia `ford - tranzitis~  
mikroavtobusis mesakuTre “b”-s da igi warmoadgens  saTanado 
mopasuxes  avtoavariis Sedegad   miyenebuli zianis anazRaurebis  
Taobaze warmoebul gansaxilvel davaSi.  saapelacio palatam 
miuTiTa: imis gaTvaliswinebiT, rom mosarCelem uari ganacxada  
saapelacio sasamarTlos mTavar sxdomaze  arasaTanado mopasuxis 
_ p. f.-s saTanado mopasuxiT, g. m.-iT Secvlaze, sssk-is 85-e muxlis 
Sesabamisad, aRniSnuli garemoeba misi sarCelis dakmayofilebaze 
uaris Tqmis safuZvelia. 
 
kasatorma “a”-m gaasaCivra saapelacio sasamarTlos 
gadawyvetileba da moiTxova misi gauqmeba im safuZvliT, rom 
sasamarTlom arasworad gamoiyena sssk-is 85-e muxli da 
arasworad ganmarta sk-is 999-e muxlis me-4 nawili, rasac mohyva 
araswori Sedegi. 
sakasacio sasamarTlom gaiziara kasatoris saCivris safuZvlebi 
da miiCnia, rom dairRva samarTlebrivi danawesebi, kerZod, 
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sakasacio sasamarTlom ganmarta, rom saqarTvelos samoqalaqo 
kodeqsis 999-e muxlis me-4 nawilis Tanaxmad, Tu piri 
satransporto saSualebas iyenebs mflobelis nebarTvis gareSe, 
igi valdebulia, mflobelis nacvlad aanazRauros ziani. amasTan, 
mflobeli valdebulia, aanazRauros miyenebuli ziani, Tu 
satransporto saSualebis gamoyeneba SesaZlebeli gaxda misi 
bralis gamo. am nawilis pirveli winadadeba ar gamoiyeneba, Tu 
mosargeble mflobelis mier daniSnulia satransporto 
saSualebis samarTavad an, Tu es satransporto saSualeba mas 
gadacemuli hqonda mflobelisagan. 
gansaxilveli normis miznebidan gamomdinare, satransporto 
saSualebis mflobelad miiCneva piri, vinc iuridiuli safuZvliT 
axorcielebs am nivTze faqtobriv batonobas. im SemTxvevaSi, Tu 
piri, romelic iyenebs satransporto saSualebas misi mflobelis 
nebarTvis gareSe (aramarTlzomieri mflobeli), miayenebs zians am 
satransporto saSualebis gamoyenebiT, samoqalaqo 
pasuxismgebloba daekisreba am ukanasknels da ara - satransporto 
saSualebis mflobels. am SemTxvevaSi mniSvnelovania is garemoeba, 
rom pirs, romelic marTavda satransporto saSualebas, ar gaaCnda 
misi flobis ufleba (magaliTad, satransporto saSualebis 
mflobels ar gadaucia mosargeblisaTvis igi, anda gadacemuli 
transporti mosargeblem gamoiyena mflobelis nebis 
sawinaaRmdegod). amasTan, mflobeli valdebulia, aanazRauros 
miyenebuli ziani, Tu satransporto saSualebis gamoyeneba 
SesaZlebeli gaxda misi bralis gamo(magaliTad, satransporto 
saSualebis karebi datova Riad, gasaRebi datova masSi). aRniSnuli 
miuTiTebs imaze, rom man ver uzrunvelyo mis mflobelobaSi 
arsebuli satransporto saSualebis saTanadod dacva, rac gaxda 
sxva pirTa mier satransporto saSualebis dauflebis safuZveli. 
sxva SemTxvevaa, rodesac mflobelis nebis safuZvelzea 
mosargeblisaTvis gadacemuli satransporto saSualeba. 
gansaxilveli normiT gaTvaliswinebulia SemTxvevebi, rodesac 
mflobelis nebiT piri daniSnulia satransporto saSualebis 
samarTavad an, Tu es satransporto saSualeba mas gadacemuli 
hqonda mflobelisagan. unda vifiqroT, rom mflobelis nebiT 
satransporto saSualebis gadacemiT, misi mimRebi piri xdeba 
marTlzomieri mflobeli, magram kanoni gansaxilveli normiT 
mflobelis nebis safuZvelze satransporto saSualebis mimReb 
pirad gulisxmobs mosargebles, romelsac ar ekisreba samoqalaqo 
pasuxismgebloba mis mier miyenebuli zianisaTvis, msgavsad 
saqarTvelos samoqalaqo kodeqsis 999-e muxlis me-4 nawilis 
pirveli winadadebiT gaTvaliswinebuli SemTxvevisa (piri, 
romelsac ar gaaCnda nebarTva satransporto saSualebis 
gamoyenebaze).  
amdenad, saqarTvelos samoqalaqo kodeqsis 999-e muxlis me-4 
nawilis Tanaxmad, unda gaviTvaliswinoT ori garemoeba, romlis 
arsebobis SemTxvevaSi pasuxismgebloba SeiZleba daekisros 
satransporto saSualebis mflobels da ara - mosargebles, anu 
pirs, romelic marTavda satransporto saSualebas, kerZod, 
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rodesac mosargeble mflobelis mier daniSnulia satransporto 
saSualebis samarTavad an, Tu es satransporto saSualeba mas 
gadacemuli hqonda mflobelisagan. orive SemTxvevaSi, 
gamoyenebisas, mosargeblis mier miyenebuli zianisaTvis zianis 
anazRaurebaze pasuxismgebeloba SeiZleba daekisros 
satransporto saSualebis mflobels da ara - mosargebles.  
am SemTxvevaSi mniSvneloba eniWeba mometebuli safrTxis wyaroTi 
miyenebuli zianis institutis Taviseburebas, romlis Sesabamisad, 
samoqalaqo pasuxismgebloba SeiZleba daekisros pirs (mflobels), 
romelic ar warmoadgens zianis mimyenebels, brali ar miuZRvis 
zianis miyenebaSi.   
amrigad, gansaxilveli normebi iTvaliswinebs mometebuli 
safrTxis wyaroTi zianis anazRaurebis samarTlebriv danawesebs, 
gansazRvravs im piris pasuxismgeblobas, romelic valdebulia, 
aanazRauros mometebuli safrTxis wyaroTi miyenebuli ziani. 
rogorc aRiniSna, es pasuxismgebloba ufro mkacria, rac SeiZleba 
dadges bralis gareSec, magram aqve unda aRiniSnos, rom 
gansaxilveli normebi ar arTmevs dazaralebuls uflebas, zianis 
anazRaureba moiTxovos im pirisagan, visac uSualod miuZRvis 
brali zianis miyenebaSi, saqarTvelos samoqalaqo kodeqsis  992-e 
muxlis Tanaxmad. konkretul SemTxvevaSi, saqarTvelos samoqalaqo 
kodeqsis 999-e muxlis pirveli da me-4 nawilebis me-3 winadadebis 
danawesebi akonkretebs iseT SemTxvevebs, rodesac pasuxismgebloba 
SeiZleba daekisros satransporto saSualebis mflobels. 
sakasacio palata miiCnevs, rom saapelacio sasamarTlom 
arasworad ganmarta saqarTvelos samoqalaqo kodeqsis 999-e 
muxlis moTxovnebi, Sesabamisad, arasworad gamoiyena saqarTvelos 
samoqalaqo saproceso kodeqsis 85-e muxlis danawesi da 
arasworad miiCnia “b” arasaTanado mopasuxed.180 
amdenad, rogorc vxedavT, procesualur-samarTlebrivi normis 
gamoyenebisa da ganmartebisaTvis aucilebeli gaxda faqtobrivi 
situaciis sworad Sefaseba da materialur-samarTlebrivi 
normebis sworad gamoyeneba da ganmarteba, romlis Sedegad cxadi 
xdeba, Tu vin aris miyenebul zianze pasuxismgebeli piri. amis 
Semdeg sasamarTlom arsebiTad unda ganixilos saqme da 
gamoikvlios yvela aucilebeli piroba, romelsac mohyveba 
konkretuli samarTlebrivi Sedegi.181 
 
magaliTad, safrangeTis iuridiul literaturaSi aRniSnulia, rom 
kanonis darRveva (violation de loi) ar unda iyos gagebuli viwrod, 
darRvevad CaiTvleba kanonis nebismieri arasworad gamoyeneba da 
ganmarteba, miuxedavad mizezebisa, romelmac igi gamoiwvia. 
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amdenad, darRvevas warmoadgens kanonis araswori gamoyeneba (fausse 

application), Tu samarTlis normis gamoyeneba ar Seesabameba misi 
gamoyenebis pirobebs, da araswori ganmarteba (fausse interpretation), 

rodesac irRveva kanonis sityva da suli (sasamarTlom igi 
arasworad gaigo), im SemTxvevaSic, Tu sasamarTlom uari Tqva 
kanonis gamoyenebaze (refus d’application), Tu calsaxad gamosayenebeli 
norma ar gamoiyena situaciis Sesabamisad. kanonis darRvevaSi 
aseve iTvleba sasamarTlo qvemdebareobisa da gansjadobis wesebis 
daucveloba.182 
 
zemoTmiTiTebulis gaTvaliswinebiT SesaZlebelia aRvniSnoT, rom 
imisaTvis, raTa sakasacio sasamarTlom Seafasos gasaCivrebuli 
gadawyvetilebis samarTlebrivi mxare, man unda Seamowmos, Tu 
saapelacio sasamarTlom samarTlebrivad ramdenad sworad  
Seafasa faqtobrivi situacia. amisaTvis is TviTon iyenebs da 
ganmartavs sadavo urTierTobis momwesrigebel normebs. magram, 
imisaTvis, rom sakasacio sasamarTlo Seudges faqtobrivi 
garemoebebis samarTlebriv Semowmebas, is unda darwmundes imaSi, 
ramdenad aqvs misTvis savaldebulo Zala saapelacio 
sasamarTlos mier dadgenilad miCneul faqtebs. amisaTvis, 
ganvixiloT prezumfciis mniSvneloba faqtobrivi garemoebebis 
Semowmebisas. 
 
 

3.2. prezumfciis mniSvneloba faqtobrivi garemoebebis 
Semowmebisas 
 
 
mas Semdeg, rac sasamarTlo gansazRvravs normis Sinaarss da 
aseve faqtobrivi garemoebebis normatiul aRweras, is gadadis 
meore etapze, kerZod arkvevs, ramdenad Seesabameba Sesamowmebeli 
faqtebi samarTlis normis danawess, e.i. es faqtebi ramdenad 
warmoadgens subsumirebul faqtebs.  
 
ra Tqma unda, rodesac garkveulia da dadgenilia saqmis 
gadawyvetisaTvis aucilebeli winapirobebi (samarTlis norma da 
faqtobrivi garemoebebi), mosamarTle axdens subsimirebas. 
subsumciis principis gamoyeneba erT SemTxvevaSi SeiZleba sakmaod 
trivialur formebs atarebdes, xolo meore SemTxvevaSi 
moiTxovdes rTuli azrovnebis process, gansakuTrebiT im 
SemTxvevebSi, rodesac mosamarTle adgens SefasebiT cnebebs. sxva 
sityvebiT rom vTqvaT, mosamarTles uxdeba faqtobriv 
urTierTobasa da samarTlis normas Soris kavSiris dadgenis 
rTuli procesis gavla. 
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mosamarTle qmnis samarTalpretenziis hipoTezas, romelic yoveli 
konkretuli SemTxvevisaTvis SesaZlebels xdis, gadawyvitos, Tu 
rogori winapirobebis arsebobisas SeiZleba samarTalpretenzia 
miviCnioT dasabuTebulad.183 imis gadawyveta, Sesrulebulia Tu 
ara es winapirobebi, damokidebulia pasuxze, Tu ramdenad 
realizdeba samarTalpretenziiT gamoyenebuli samarTlebrivi 
normis Semadgenloba.184 amdenad, xorcieldeba yvela konkretuli 
normis Semadgenlobis arseboba Sesamowmebel faqtobriv 
garemoebebSi, romelTa Soris kavSiris dadgena warmoadgens 
samosamarTlo samarTalSemoqmedebis mniSvnelovan etaps. 
mosamarTlis msjeloba ar unda iyos gafantuli, igi unda 
emorCilebodes garkveul kanonzomierebas. am SemTxvevaSi 
msjelobas warmoadgens samarTlisa da faqtis racionalurad 
gamoyenebis aqts, romlis sizustec garantirebulia silogistikis 
formiT185. magram unda gvaxsovdes, rom ”samarTlis” da ”faqtis” 
misadagebis process gaaCnia garkveuli Taviseburebebi.  
 
magaliTad, safrangeTis sakasacio sasamarTlos uflebamosilebas 
gansazRvraven Semdegnairad: sakasacio sasamarTlo yovelTvis 
amowmebs kanonis interpretacias; arasdros amowmebs faqtobriv 
garemoebebs; zogjer amowmebs faqtebis kvalifikacias.186 
aRniSnuli mimarTulebebis safrangeTis sasamarTlo praqtikiT 
xasiaTdeba garkveuli TaviseburebebiT, radgan faqtobriv 
garemoebebs isini amowmeben samarTlebrivi kuTxiT da maTi 
samarTlebrivi politika im azris momxrea, rom faqtebis 
kvalifikacia ara faqtis, aramed samarTlis sakiTxia. Secdoma 
faqtis kvalifikaciaSi warmoadgens samarTlis normis arasworad 
gamoyenebas, rac sakasacio sasamarTlos Semowmebis sagans 
warmoadgens. faqtis kvalifikaciis Semdeg unda gairkves misi 
samarTlebrivi efeqti (kvalifikaciis samarTlebrivi Sedegi). xSir 
SemTxvevaSi kanonmdebloba TviTon adgens am Sedegs. magram sxva 
SemTxvevaSi kanonmdebloba mosamarTles aZlevs uflebas, kanonis 
darRvevis gareSe, TviTon airCios samarTlebrivi Sedegi 
(diskreciuli uflebamosileba), romliTac ganisazRvreba 
samosamarTlo samarTlis farglebi, rac mTlianad sakasacio 
sasamarTlos uflebamosilebis, anu kontrolis qveS xdeba.187 
magaliTad, safrangeTis samoqalaqo kodeqsis 1244-e muxlisa da 
1244-1 muxlis pirveli nawilis Tanaxmad, movales ar SeuZlia, 
aiZulos kreditori miiRos gadasaxdeli valis naxevari im 
SemTxvevaSic, Tu SesaZlebelia valis gayofa, magram, miuxedavad 
amisa, mosamarTles SeuZlia vadiT or wlamde gadauvados an 
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ganuwilvados gadasaxdeli Tanxa, ra drosac mxedvelobaSi iRebs 
movalis mdgomareobasa da kreditoris moTxovnilebas.188 
aRniSnuli normebidan gamomdinare, mosamarTles TviTon SeuZlia 
airCios samarTlebrivi Sedegi, rasac, Sesabamisad, win uswrebs 
konkretul faqtebSi garkveva. 
 
 
amdenad, faqtis da samarTlis sakiTxis gamijvnas gaaCnia didi 
mniSvneloba, radgan nebismier procesSi mosamarTle adgens 
faqtebs, axorcielebs maT kvalifikacias samarTlis normis 
safuZvelze, amis Sedegad ki iRebs samarTlebriv daskvnebs. 
Sesabamisad, sakasacio sasamarTlo kontrols axorcielebs 
konkretulidan abstraqtulamde.189 
 
kidev erTxel davZenT, rom subsumciis dros ukve unda iyos 
gansazRvruli normis Semadgenloba, romlis gareSec SeuZlebelia 
ganisazRvros, Tu ramdenad dadgenil faqtebs mohyveba 
Sesamowmebeli Sedegi.  
 
am paragrafSi Cven ar vexebiT faqtobrivi garemoebebis dadgenis 
procesis marTebulobis Semowmebas. kidev erTxel davZenT, rom am 
SemTxvevaSi Cveni interesis sferos ganekuTvneba saapelacio 
sasamarTlos mier dadgenili faqtobrivi garemoebebis iuridiuli 
Sefaseba. 
 
Cven zogadad SevexeT (ix. $ 1.3.) im procesualur-samarTlebriv 
normebs, romlebic gansazRvraven sakasacio sasamarTlos mier 
ganxorcielebuli gasaCivrebuli gadawyvetilebis Semowmebis 
farglebs. aRniSnuli paragrafis formatis dacviT, Cven vecdebiT 
yuradReba gavamaxviloT am samarTlis normebis regulaciur 
Tvisebebze da vecdebiT ufro detalurad SevexoT dadgenil 
faqtobriv garemoebebTan mimarTebiT sakasacio sasamarTlos 
damokidebulebis Taviseburebebs. 
 
procesualuri prezumfciis farglebSi sakasacio sasamarTlos 
mier saapelacio sasamarTlos gadawyvetilebis kanonierebis 
Semowmeba xasiaTdeba garkveuli TaviseburebiT. aRniSnuli 
prezumfciis Tanaxmad, saapelacio sasamarTlos mier 
damtkicebulad cnobili faqtobrivi garemoebebi savaldebuloa 
sakasacio sasamarTlosaTvis, Tu ar aris warmodgenili dasaSvebi 
da dasabuTebuli pretenzia (Sedaveba).190 Cveni azriT, 
gansaxilveli normiT gaTvaliswinebul prezumfcias gaaCnia 
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Tavisi Sinaarsi da farglebi. misi Sinaarsi pirvel rigSi 
vlindeba ara uSualod im faqtobriv garemoebebSi, rasac 
dadgenilad miiCnevs saapelacio sasamarTlo, aramed - im faqtebSi, 
romlebic daadgina saapelacio sasamarTlom da romlebsac 
gaaCnia iuridiuli mniSvneloba saqmis gadawyvetisaTvis, xolo 
misi farglebi SezRudulia dasaSvebi da dasabuTebuli 
pretenziiT. e.i. aRniSnuli prezumfcia ar moqmedebs, Tu 
warmodgenilia dasaSvebi da dasabuTebuli pretenzia (Sedaveba), 
sssk-is 407-e muxlis me-2 nawilis Tanaxmad, romlis wardgenis 
SemTxvevaSi izrdeba saapelacio sasamarTlos gadawyvetilebis 
kanonierebis Semowmebis farglebi.  
ganvixiloT aRniSnuli sakiTxebi dawvrilebiT, raTa avxsnaT, raSi 
gamoixateba sakasacio sasamarTlos mier faqtobrivi garemoebebis 
Semowmeba erT SemTxvevaSi - zemoaRniSnuli prezumfciis 
moqmedebis dros da meore SemTxvevaSi - dasaSvebi da 
dasabuTebuli pretenziis (Sedavebis) arsebobisas (sssk-is 407-e 
muxlis me-2 nawili). 
Cxadia, is, rom dasaSvebi da dasabuTebuli pretenziis arseboba 
gamoricxavs prezumfciis moqmedebas faqtobrivi garemoebebis 
dadgenilad cnobasTan mimarTebiT. aqedan gamomdinare, Cndeba 
kiTxvebi: ras niSnavs “saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebi” im SemTxvevaSi, roca ar aris 
warmodgenili dasaSvebi da dasabuTebuli pretenzia? ra 
samarTlebrivi aspeqtebi ganapirobeben apelaciis mier dadgenili 
faqtebis sakasacio sasamarTlosaTvis savaldebulod miRebas? ra 
aris dasaSvebi da dasabuTebuli pretenziis (Sedavebis) obieqti? 
migvaCnia, rom aRniSnuli kiTxvebi uSualo kavSirSia subsumfciis 
principTan (ix. $ 2.3.). sakasacio sasamarTlo faqtobrivad TviTon 
gansazRvravs am kavSirs, raTa Seafasos saapelacio sasamarTlos 
mier dadgenili faqtobrivi garemoebebis Sedegad miRebuli 
daskvnebis siswore. 
SesaZlebelia vifiqroT, rom am SemTxvevaSi unda vigulisxmoT is 
faqtebi, romlebic iuridiulad amarTlebs materialur-
samarTlebriv moTxovnasa Tu Sesagebels. magram Tu Cven 
faqtobrivi garemoebebis Semowmebis instituts aRniSnuli kuTxiT 
ganvixilavT, bunebrivad dadgeba Semdegi kiTxvis dasmis 
aucileboba: ra igulisxmeba iuridiulad mniSvnelovan faqtobriv 
garemoebebSi? 
konkretul SemTxvevaSi saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebis iuridiul marTebulebaSi igulisxmeba 
garemoebebi, romlebsac mohyveba konkretuli (moTxovnaSi asaxuli) 
iuridiuli Sedegi. saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebidan unda gamomdinareobdes kanoniT 
gaTvaliswinebuli materialur-samarTlebrivi Sedegi, romelic 
aisaxa Sesamowmebel gadawyvetilebaSi (ganCinebaSi).  
nebismieri faqti, romelsac dadgenilad miiCnevs saapelacio 
sasamarTlo da romlis winaaRmdeg ar aris Setanili dasaSvebi da 
dasabuTebuli pretenzia (Sedaveba), ar SeiZleba gaxdes 
savaldebulo sakasacio sasamarTlosaTvis. prezumfciis principi, 
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gansaxilveli normis Tanaxmad, vrceldeba mxolod iuridiulad 
mniSvnelovan faqtebze da ar vrceldeba im faqtebze, romlebsac 
ar gaaCniaT iuridiuli mniSvneloba. ”faqti aris realuri 
sinamdvilis movlena. faqtobrivi Semadgenloba ki aris 
sinamdvilis movlenis normatiuli aRwera, romelsac ukavSirdeba 
iuridiuli Sedegis dadgoma.”191 
 
aRniSnuli prezumfciis farglebSi sakasacio sasamarTlo 
amowmebs, Tu iuridiulad ramdenad sworad Seafasa saapelacio 
sasamarTlom dadgenili faqtobrivi garemoebebi da am faqtebis 
safuZvelze saapelacio sasamarTlom ramdenad swori daskvnebi 
miiRo mxareTa uflebebisa da movaleobebis Sesaxeb. am faqtobriv 
garemoebebs sakasacio sasamarTlo afasebs ara Sinagani rwmenis, 
aramed - materialur-samarTlebrivi normis safuZvelze.192  
 
amasTan erTad, interess iwvevs, Tu rogoria gansaxilveli 
prezumfciis struqtura. 
rogorc ukve aRiniSna (ix. $ 1.3.), faqtebTan mimarTebiT sakasacio 
sasamarTlos damokidebulebis kriteriumebis gansazRvris erT-erT 
mniSvnelovan elements warmoadgens prezumfcia faqtebis 
savaldebulo Zalis Sesaxeb. 
 
upirveles yovlisa. unda aRiniSnos, rom es prezumfcia 
warmoadgens procesualur-samarTlebriv prezumfcias. misi 
arsebobis da gamoyenebis SesaZleblobebi SezRudulia 
procesualur-samarTlebrivi danawesebiT da, Sesabamisad, is Tavis 
moqmedebas iwyebs mxolod sakasacio saCivris Setanis da misi 
warmoebaSi miRebis SemTxvevaSi. magram, aqve unda davZinoT, rom 
sakasacio saCivris Setanas avtomatur reJimSi mohyveba ara am 
institutis ”amuSaveba”, aramed igi ganpirobebulia sakasacio 
saCivariT kasatoris uflebamosilebebis farglebis gamoyenebiT - 
erT SemTxvevaSi da gansaxilveli sakiTxis SinaarsiT - meore 
SemTxvevaSi.  
 
unda vifiqroT, rom procesualuri xasiaTis miuxedavad aRniSnul 
prezumfcias gaaCnia aseve materialur-samarTlebrivi mniSvneloba. 
es mniSvneloba, upirveles yovlisa gamoixateba mis funqciaSi. 
kerZod, aRniSnuli prezumfciis Tanaxmad, sakasacio 
sasamarTlosaTvis savaldebulo Zala gaaCnia saapelacio 
sasamarTlos mier dadgenil faqtobriv garemoebebs (ix 1.3.). 
 
amdenad, ismis kiTxvebi: ra Taviseburebebi gaaCnia am prezumfciis 
gamoyenebas da rogor unda iqnes igi gamoyenebuli. 
 
rogorc aRiniSna, am prezumfciis Tanaxmad, srulebiT ar niSnavs 
imas, rom mosamarTle aRar amowmebs saapelacio sasamarTlos mier 
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dadgenil faqtebs da igi upirobod iRebs faqtobriv situacias 
mxedvelobaSi.  
 
nebismieri samarTlebrivi prezumfcia Sedgeba ori saxis 
faqtisagan: faqti-safuZveli da prezumirebuli faqti.193 imisaTvis, 
raTa prezumirebuli faqti gamoyenebul iqnes procesualur 
saqmianobaSi, jer unda dadasturdes faqti-safuZvlis arseboba.194 
magram SeiZleba gaCndes kiTxva, sakasacio sasamarTlo xom ar 
adgens faqtebs, amdenad SeuZlebelia faqti-safuZvlebis dadgena 
sakasacio sasamarTloSi. is xom ”mzamzareulad” iRebs saapelacio 
sasamarTlos mier dadgenil faqtebs. 
 
diax, sakasacio sasamarTlo ar adgens faqtebs, magram es imas ar 
niSnavs imas, rom igi ”brmad” mihyveba dadgenil faqtebs. 
prezumfciis klasifikaciis zemoaRniSnuli modeli, rasac Cvenc 
viziarebT, gagebul unda iqnes sakasacio saqmiswarmoebisaTvis 
damaxasiaTebel konteqstSi. kerZod, sakasacio sasamarTlo am 
SemTxvevaSi ar adgens faqt-safuZvels, aramed amowmebs, Tu 
saapelacio sasamarTlos mier dadgenili faqtebi ramdenad 
warmoadgens prezumirebuli faqtis procesualuri gamoyenebis 
safuZvels, anu, sxva sityvebiT, sasamarTlo amowmebs, arsebobsYTu 
ara faqti-safuZveli. 
 
sakasacio sasamarTlo faqti-safuZvlebis SemowmebiT axdens 
materialur-samarTlebrivi moTxovnebis diferencirebas da 
askvnis, Tu ramdenad sworad gansazRvra saapelacio sasamarTlom 
faqtobriv garemoebaTa wre, ramdenad amarTleben es garemoebebi 
iuridiul moTxovnebs. 
magaliTis saxiT SeiZleba mivmarToT sasamarTlo praqtikas. 
 
baTumis saqalaqo sasamarTlos sasarCelo gancxadebiT mimarTa 
“a”-m “b”-s n. l.-s winaaRmdeg da moiTxova mopasuxisaTvis 172007,25 
laris dakisreba.  
   man miuTiTa, rom dabadebidan cxovrobs da registrirebulia 
sadavo binaSi, q.baTumSi, q. #-Si. amave binaSi cxovrobdnen da 
registrirebuli iyvnen misi mSoblebi 1937 wlidan. sacxovrebeli 
sadgomiT sargeblobis faqti dasturdeba binis misamarTze 
registraciiT, komunaluri gadasaxadebis gadaxdiT, saarqivo 
cnobebiT, sapasporto monacemebiT da a.S.  
mosarCele sasarCelo moTxovnis safuZvlad uTiTebs 
`sacxovrebeli sadgomiT sargeblobisas warmoSobili 
urTierTobis Sesaxeb~ saqarTvelos kanonze da miiCnevs, rom igi 
warmoadgens am kanoniT gaTvaliswinebul mosargebles da, amdenad, 
iTxovs zemoaRniSnuli Tanxis mopasuxisaTvis dakisrebas. 
sabolood, quTaisis saapelacio sasamarTlom nawilobriv 
daakmayofila mosarCelis moTxovna da Sewyvita q. baTumSi, q.#-Si, 
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“a”-s mflobeloba “b”-s sakuTrebaSi ricxul sacxovrebel 
sadgomze, am ukanasknelis mier mosarCelisaTvis 101 410 laris 
gadaxdis sanacvlod. 
 
sakasacio palata ganmartavs, rom mosarCelis moTxovna ar 
gamomdinareobs gansaxilveli kanonidan da, amdenad, sarCelSi 
miTiTebuli garemoebebi iuridiulad ar amarTlebs moTxovnas, 
kerZod: `sacxovrebeli sadgomiT sargeblobisas warmoSobili 
urTierTobis Sesaxeb~ saqarTvelos kanonis me-2 muxlis me-3 
nawilis Tanaxmad, Tu mxareebs Soris arsebobs garigeba 
sacxovrebeli sadgomiT sargeblobis uflebis daTmobis Sesaxeb, 
mesakuTres ufleba aqvs, mosargebles mosTxovos sacxovrebeli 
sadgomis mflobelobis Sewyveta, mxolod mosargeblisaTvis (an 
Tavdapirveli mosargeblis uflebamonacvlisaTvis) dakavebuli 
sacxovrebeli sadgomis sabazro Rirebulebis 75%-is gadaxdis 
SemTxvevaSi. 
   gansaxilveli normis Tanaxmad, dakavebuli sacxovrebeli 
sadgomis sabazro Rirebulebis 75%-is gadaxdis sanacvlod 
mosargeblisaTvis sacxovrebeli sadgomis mflobelobis Sewyvetis 
moTxovna warmoadgens mesakuTris uflebas da ara - valdebulebas, 
rac gulisxmobs imas, rom mesakuTres ufleba aqvs, gamoiyenos an 
ar gamoiyenos aRniSnuli ufleba. 
   im SemTxvevaSi, Tu mesakuTres ar surs aRniSnuli uflebis 
gamoyeneba, mosargebles SeuZlia, amave kanonis me-2 muxlis me-6 
punqtis Tanaxmad, mesakuTres mosTxovos Sesabamisi anazRaurebis 
(dakavebuli sacxovrebeli sadgomis sabazro Rirebulebis 25%) 
sanacvlod dakavebul sacxovrebel sadgomze sakuTrebis uflebis 
gadacema da ara mesakuTris mier Tavisi uflebis gamoyenebis 
davaldebuleba, rac yovlad dauSvebelia. 
   zemoaRniSnulis gaTvaliswinebiT, sakasacio palata miuTiTebs, 
rom mosarCelis sasarCelo moTxovna n. l.-s (sacxovrebeli 
sadgomis mesakuTres) daekisros sacxovrebeli sadgomis 75% 
gadaxda f. b.-s (mosargeblis) sasargeblod samarTlebriv 
safuZvels moklebulia da ar unda dakmayofildes.195 
  
miTiTebuli SemTxvevidan irkveva, rom mosarCele “a” warmoadgenda 
mosargebles, anu pirs, visac `sacxovrebeli sadgomiT 
sargeblobisas warmoSobili urTierTobis Sesaxeb~ saqarTvelos 
kanonis miznebidan gamomdinare, gaaCnia am kanoniT gansazRvruli 
ufleba-valdebulebani.196 es kanoni mesakuTres aniWebs upirates 
uflebas - moiTxovos Tavis sakuTrebaSi arsebuli farTi kanoniT 
gaTvaliswinebuli kompensaciis sanacvlod. amdenad, kanoni 
mosargebles aniWebs Tavisi uflebis realizaciis SesaZleblobas, 
Tu mesakuTre uars ganacxadebs am kanoniT misTvis miniWebuli 
uflebis realizaciaze. aRniSnuli danawesi ukve miuTiTebs imaze, 
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rom kompensaciis SeTavazebis upiratesi ufleba gaaCnia 
mesakuTres.197 magram Tu mesakuTre uars acxadebs Tavisi uflebis 
gamoyenebaze an aWianurebs mis gamoyenebas, mosargebles yovelTvis 
rCeba ufleba, moiTxovos sadavo farTis misTvis sakuTrebaSi 
gadacema kanoniT gaTvaliswinebuli kompensaciis mesakuTrisaTvis 
gadaxdiT da ara mesakuTris davaldebuleba, gadauxados mas 
farTis kompensacia.  
amdenad, konkretul SemTxvevaSi garemoebebi, romelzec uTiTebda 
mosarCele da rac dadgenilad miiCnia saapelacio sasamarTlom 
iuridiulad ar amarTlebs moTxovnas. 
 
aRniSnulis gaTvaliswinebiT, rodesac sakasacio sasamarTlo 
darwmundeba faqti-safuZvlis arsebobaSi, is iyenebs prezumirebul 
faqts. iuridiul literaturaSi aRniSnulia, rom faqti-safuZvlis 
arseboba upirobod iwvevs prezumirebuli faqtis amoqmedebas.198 
vfiqrobT, rom aRniSnuli mosazreba ufro exeba im polisistemur 
materialur-samarTlebriv prezumfciebs, romlebic moqmedeben 
rogorc procesualuri saqmiswarmoebisas, aseve procesamde, 
magaliTad, rodesac xdeba valdebulebis nebayoflobiT 
Sesruleba.199 
 
magram Cven SemTxvevaSi imisaTvis, rom gamoyenebul iqnes e.w. 
prezumirebuli faqti, aucilebelia arsebobdes aseve 
procesualuri xasiaTis winapirobebi200. aRniSnuli procesualuri 
xasiaTis winapirobebis Semowmebisas sakasacio sasamarTlo unda 
darwmundes imaSi, sadavod xdis Tu ara kasatori am faqtebis 
dadgenis process. im SemTxvevaSi, Tu kasators gaaCnia faqtebis 
dadgenis marTebulobasTan mimarTebiT dasabuTebuli pretenzia, 
cxadia, prezumirebuli faqti ver iqneba gamoyenebuli.201 amis 
Taobaze Cven yuradRebas gavamaxvilebT momdevno paragrafSi. 
 
amdenad, ikveTeba Semowmebis Semdegi kriteriumi, kerZod: faqti-
safuZvlis arsebobis Semowmeba, rac warmoadgens prezumirebuli 
faqtis moqmedebaSi moyvanis erT-erT aucilebel winapirobas; 
sakasacio pretenziis Semowmeba misi dasabuTebulobis 
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TvalsazrisiT, e.i. pretenziis, romelic mimarTuli iqneboda 
saapelacio sasamarTlos mier faqtebis dadgenis procesisa da 
mtkicebis sagnis gansazRvris marTebulebis winaaRmdeg. 
 
zemoaRniSnuli Semowmebis mimarTulebebi, romlebic gansazRvravs 
sakasacio sasamarTlos faqtebTan Semxeblobis xarisxs, 
komulaciurad, erTdrouli gamoyenebiT pasuxs scems Semdeg 
kiTxvas: mohyveba Tu ara dadgenil faqtobriv garemoebebs 
Sesamowmebeli Sedegi. 
 
Semowmebis miTiTebuli mimarTulebebi gvaZlevs SesaZleblobas, 
ganvsazRvroT erT SemTxvevaSi - Tu ramdenad misaRebia kasatoris 
pozicia sakasacio sasamarTlos iurisdiqciis kuTxiT (ix. 4.3.1.) da 
meore - misi kompetenciis farglebSi ra kuTxiT exeba faqtebs.  
 
am mxriv, unda aRiniSnos franguli sakasacio sasamarTlos 
gadawyvetileba faqtebis damaxinjebaze Setanil sakasacio 
saCivarTan dakavSirebiT. kerZod, Civ. I, 1981 wlis 3 Tebervali 
(biuleteni I, #38). sakasacio sasamarTlos gadawyvetilebaSi 
aRniSnulia: gamomdinare iqidan, rom pretenzia wayenebulia 
gasaCivrebul sasamarTlo dadgenilebaze, romliTac ar 
dakmayofilda baton dalaras moTxovna sxvadasxva Tanxis 
anazRaurebaze, ris Taobazec es ukanaskneli irwmuneba, rom q-n 
lamurs asesxa, kerZod, savaWro-samrewvelo sawarmos Sesyidvis 
mizniT, romelic Semdgom lamurma gayida; maSin rodesac, 
argumentis mixedviT, mTeli im periodis ganmavlobaSi, rodesac 
Seisyides, Semdeg gayides savaWro-samrewvelo sawarmo, baton 
dalars araviTari dokumenti, an mimaniSnebeli faqti ar 
warmoudgenia, romliTac SesaZlebeli iqneboda imis dadgena, rom 
igi moqmedebda mevalis valdebulebisgan ganTavisuflebis 
ganzraxviT; maSasadame, saapelacio sasamarTlom daamaxinja 
faqtebi.202 am SemTxvevaSi kasatori uTiTebs saapelacio 
sasamarTlos mier faqtobrivi garemoebebis damaxinjebaze ise, rom 
ar aRniSnavs, Tu riT aris yovelive es ganpirobebuli, anu ar 
irkveva, rom kasatori yuradRebas amaxvilebs, faqtebis dadgenis 
procesis marTebulebaze. amdenad, miTiTebuli argumentebi 
sakasacio sasamarTlom ar gaiziara, ris Sedegadac uari eTqva 
kasators sakasacio saCivris dakmayofilebaze.203 
 
amdenad, prezumfciis faqti-safuZvlis arseboba, upirveles 
yovlisa gulisxmobs im faqtobriv garemoebas, romelsac mohyveba 
konkretuli iuridiuli Sedegi. aRniSnuli iuridiuli Sedegis 
orientirs warmoadgens ara sasamarTlos mier dadgenili Sedegi, 
aramed - mxareTa moTxovna da Sesagebeli (ix. $ 1.3.). amis garkveva 
ukavSirdeba materialur-samarTlebriv faqtebs. magram amasTan 
erTad sagulisxmoa procesualur-samarTlebrivi faqtebi, 
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romlebic faqtobrivi garemoebebis dadgenasTan mimarTebiT 
warmoadgens procesualur-samarTlebriv darRvevebs, da razec 
uTiTebs kasatori. zustad am ukanasknel faqtebze miTiTeba aris 
dasaSvebi da dasabuTebuli pretenzia. Sesabamisad, saapelacio 
sasamarTlos mier dadgenili faqtebis savaldebulo Zalas 
gansazRvravs erT SemTxvevaSi - am faqtebis iuridiuli 
mniSvneloba da meore SemTxvevaSi - dasaSvebi da dasabuTebuli 
pretenziis ararseboba. 
 
aqedan gamomdinare, imisaTvis, rom gairkves, Tu ramdenad 
dadgenil faqtebs gaaCnia sakasacio sasamarTlosaTvis 
savaldebulo Zala, man unda Seamowmos materialur-samarTlebrivi 
da procesualur-samarTlebrivi faqtebis kompleqsi. materialur-
samarTlebriv faqtebs ganekuTvneba mtkicebis saganSi Semavali 
faqtebi da faqtebi, romlebic ar saWiroeben mtkicebas. 
procesualur-samarTlebriv faqtebSi igulisxmeba kasatoris 
pretenzia, romelic Seicavs informacias faqtis dadgenasTan 
mimarTebiT procesualur darRvevebze, ramac gamoiwvia araswori 
gadawyvetilebis gamotana, rac, Sesabamisad, exeba mtkicebiTi 
saqmianobis marTebulobis Semowmebas. 
 

 
3.3. mtkicebis sagani da misi gansazRvris mniSvneloba 
sakasacio sasamarTloSi 
 
imisaTvis, rom gamovkveToT mtkicebis sagnis formirebis sisworis 
Semowmebis kriteriumebi, upirveles yovlisa, unda vupasuxoT, Tu 
ras warmoadgens mtkicebis sagani. amisaTvis pirvel rigSi saWiroa 
davaxasiaToT igi iuridiul literaturaSi arsebuli 
mosazrebebis mixedviT. 
 
rogorc samarTlis mecnierebaSi aris aRniSnuli, mtkicebis sagnad 
gvevlineba sadavo faqtebi, ufro zustad maTi arseboba-
ararseboba204, xolo udavo, aseve preudiciuli, sayovelTaod 
aRiarebuli faqtebi mtkicebis saganSi ar Sedis (ix. $ 3.4.). 
daskvnebi, romlebic gamomdinareobs faqtebidan ganekuTvneba 
samarTlis da ara - faqtis sakiTxs, amdenad, am daskvnebis Setanac 
ar SeiZleba mtkicebis saganSi.205 amasTan erTad mtkicebis mizania 
modave mxareebma daadasturon TavianT pretenziebSi miTiTebuli 
garemoebebi206, rac sabolood qmnis mtkicebis sagans207.   
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safrangeTis samoqalaqo procesualuri samarTali mtkicebiTi 
saqmianobas gansazRvravs rogorc procesualur saqmianobas, 
romlis mizania WeSmariti codnis miReba sasamarTlo Semecnebis 
obieqtis Taobaze.208 
 
Sesabamisad, sasamarTlo WeSmariteba (ix. $ 4.1.) damokidebulia im 
faqtebis dadgenaze, romlebic Seadgens mtkicebis sagans da 
romlebTanac konkretuli samarTlis norma ukavSirebs konkretul 
iuridiul Sedegs.209 
 
safrangeTis samoqalaqo saproceso kodeqsis me-9 muxlis Tanaxmad 
yvela mxaris valdebulebaa kanonis (conformément à la loi) Sesabamisad 
daadasturos TavianTi moTxovnebis dasakmayofileblad 
aucilebeli faqtebi (les fait nécessaire au succès de sa prétention).210 
 
Cven zemoT visaubreT safrangeTis mosamarTlis mier ucxo qveynis 
kanonis gamoyenebis SemTxvevebze. amasTan erTad metad sainteresoa 
safrangeTis mosamarTlis mier ucxo qveynis samarTlis 
gamoyenebis dros mtkicebiTi saqmianobis instituti. 
 
kerZod, Tu safrangeTis mosamarTle iyenebs qveynis sasamarTlo 
kanoniT gansazRvrul mtkicebulebaTa saSualebebs ise, rom amiT 
mxareebs ar adgeba ziani, is amavdroulad iyenebs im adgilis 
mtkicebiT wesebs sadac unda aRsruldes moqmedeba.211  
 
Tu faqtobrivi garemoebebis gasaCivreba sakasacio sasamarTloSi 
pirdapir arasdros ar xdeba, sanacvlod amisa, zogjer mowmdeba 
saqmis arsebiTi mxaris ganmxilveli sasamarTloebis mier 
zedmiwevniT gansazRvruli faqtebi, rac SeiZleba gamoyenebuli 
iyos sakasacio sasamarTloSi maSin, rodesac sakasacio 
sasamarTlo amowmebs kvalifikacias. es aris ZiriTadi sakiTxi, 
romlis pirvel rigSi ganxilva marTebuli iqneba.212 aq garkveuli 
roli eniWeba mtkicebis sagnis sworad gansazRvras. 
 
Sesabamisad mtkicebis saganSi Sedis rogorc saqmisaTvis 
gankuTvnili da sadavo faqtebi, aseve dadebiTi da uaryofiTi 
faqtebi. safrangeTis samoqalaqo saproceso samarTlis Tanaxmad, 
mtkicebis saganSi ar Sedis preudiciuli da sayovelTaod 
aRiarebuli faqtebi, aseve udavo faqtebi213. 
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am mxriv gasaTvaliswinebelia safrangeTis samoqalaqo saproceso 
kodeqsis me-6 muxlis danawesi214, romlis Tanaxmad, mxareebi 
valdebuli arian faqtebiT daasabuTon TavianTi moTxovnebi.215 
 
unda aRiniSnos, rom germaniis samoqalaqo saproceso samarTlis 
mixedviT mtkicebis saganSi (der Gegenstand des Beweises) SeiZleba 
Sediodes faqtebi; debulebebi, romlebic miRebulia 
cxovrebiseuli gamocdilebiT (die Erfahrungssätze); da ucxo qveynis 
samarTlis normebi (die Rechtsätze ausiandishen Recht).216 am SemTxvevaSi 
germanuli samoqalaqo procesualuri danawesebis mixedviT, 
rodesac xdeba ucxo qveynis normebis gamoyeneba, mxarem, romelic 
iyenebs am normebs, unda daadasturos maTi gamoyenebis 
mizanSewoniloba. 
mtkicebas moiTxovs mxolod is faqtebi, romlebzec uTiTebs erTi 
mxare da amis sawinaaRmdegod edaveba meore, magram ara - 
samarTlebrivi sakiTxebi. amasTan erTad mxedvelobaSi unda 
miviRoT is, rom mtkicebas saWiroebs is faqtebi, romlebsac 
gadamwyveti mniSvneloba eniWeba saqmis gadawyvetisaTvis. amdenad, 
germaniis mtkicebulebiTi samarTlis mixedviT, faqtebs 
warmoadgenen isini, rac ganekuTvneba gamosayenebeli 
samarTlebrivi normis faqtobriv Semadgenlobas da Seadgens 
sasamarTlo silogizmis safuZvels.217 
 amasTan erTad germaniis mtkicebulebiTi samarTali ganasxvavebs 
Sinagan da garegan faqtebs. Sinagan faqtebs warmoadgens 
gacnobierebuli ganzraxva, garkveuli garemoebebis codna. Sinagani 
faqtebi garegani faqtebisagan ZiriTadad imiT gansxvavdeba, rom 
Sinagani faqtebi xelmiuwvdomelia da SeiZleba dadgindes 
garegani faqtebis meSveobiT.218 
mtkicebis saganSi Semavali faqtebis klasifikaciisaTvis 
miRebulia maTi dayofa dadebiT da uaryofiT faqtebad, imisda 
mixedviT, xdomilebas Tu moqmedebas hqonda sinamdvileSi 
adgili.219 aqve aRsaniSnavia, rom germanul samarTalwarmoebaSi 
mtkicebas ar eqvemdebareba erT-erTi mxaris mier aRiarebuli 
faqtebi, udavo faqtebi, romlebic gaTanabrebuli arian erT-erTi 
mxaris mier aRiarebul faqtebTan, aseve sasamarTlosaTvis 
cnobili faqtebi (sayovelTaod cnobili faqtebi, preudiciuli 
faqtebi), da bolos kanonieri prezumfciebi.220 
 
magram miuxedavad zemoaRniSnulisa, unda iTqvas, rom iuridiul 
literaturaSi arsebobs sxvadasxva mosazreba imasTan 
dakavSirebiT, Tu konkretulad romeli faqtebisagan Sedgeba 
mtkicebis sagani.  
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upirveles yovlisa, unda aRiniSnos, rom samoqalaqo saproceso 
kodeqsi iTvaliswinebs rogorc materialur-samarTlebrivi, aseve 
procesualur-samarTlebriv faqtebis dadgenas. 
pirvel rigSi es aris faqtebi, romelTa safuZvelze sasamarTlo 
adgens garemoebebs materialur-samarTlebrivi moTxovnisa Tu 
Sesageblis safuZvlianobis arseboba – ararsebobis Sesaxeb, xolo 
meore SemTxvevaSi - sxva garemoebebs, romlebsac mniSvneloba 
eniWeba saqmis sworad ganxilvisa da gadawyvetisaTvis.221  
 
amdenad, zemoaRniSnulis gaTvaliswinebiT, zogadi monaxazis 
mixedviT mtkicebas saWiroebs sasamarTlo samarTalwarmoebiT 
mtkicebas daqvemdebarebuli yvela is faqti, romelzec daoben 
mxareebi da romlis dadgenazec damokidebulia saqmis bedi. 
 
magram miuxedavad amisa, unda aRiniSnos, rom iuridiul 
mecnierebaSi materialur-samarTlebrivi da procesualur-
samarTlebrivi faqtobrivi garemoebebis irgvliv mimdinareobs 
dava, kerZod, Sedis Tu ara mtkicebis saganSi aseve procesualu-
samarTlebrivi faqtebi.  

 
 
aqedan gamomdinare, mtkicebis sagans ganixilaven viwro da farTo 
gagebiT.222 viwro gagebis momxreebi (m. treuSnikovi)  uTiTeben 
imaze, rom mtkicebis sagans ganekuTvneba mxolod is faqtobrivi 
garemoebebis erTianoba, romlis meSveobiT dgindeba mxareTa 
moTxovnebisa da Sesageblebis safuZvlebi. mtkicebis sagnis farTo 
gagebis momxreebi (f. fatkulini, a. kovalenko, i. reSetnikova) ki 
aRniSnaven, rom mtkicebis saganSi Sedian yvela is faqtobrivi 
garemoebebi, romlebsac mniSvneloba eniWeba swori 
gadawyvetilebis misaRebad.223 
 
iuridiul literaturaSi gavrcelebuli mosazrebis Tanaxmad, 
mtkicebis sagani moicavs faqtobriv garemoebaTa erTianobas, rac 
ganisazRvreba upirveles yovlisa, sarCelisa da Sesageblis 
safuZvlad miTiTebuli iuridiuli faqtebiT da, aqedan 
gamomdinare, mtkicebis sagani ”orientirebulia” materialur-
samarTlebriv normaze.224 Sesabamisad, mtkicebis sagani 
ganisazRvreba sasarCelo gancxadebisa da Sesageblis SinaarsiT. 
 
S. qurdaZe aRniSnavs, rom mtkicebis sagani samoqalaqo procesSi 
aris mxolod sarCelis safuZvlisa da Sesageblis iuridiuli 
faqtebi, romlebzec miuTiTebs materialur-samarTlebrivi norma, 
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e.i mtkicebis sagania materialur-samarTlebrivi faqtebi.225 
analogiurad zemoaRniSnulisa, m. treuSnikovi ganmartavs, rom 
mtkicebis sagani aris mniSvnelovani procesualuri instituti, 
romelSic Sedian is faqtebi, romlebsac gaaCniaT materialur-
samarTlebrivi mniSvneloba da romlis garkvevis gareSec 
SeuZlebelia saqmis arsebiTad ganxilva.226 amasTan mimarTebiT m. 
treuSnikovi gamoyofs materialur-samarTlebriv da procesualur-
samarTlebriv faqtebs oTx jgufad: kerZod, materialur-
samarTlebrivi xasiaTis iuridiuli faqtebi, romelTa 
gaTvaliswineba aucilebelia materialur-samarTlebrivi normis 
gamoyenebisa da saqmis arsebiTad gadawyvetisaTvis; 
mtkicebulebiTi faqtebi, romliTac xdeba gadawyvetilebis 
misaRebad aucilebeli faqtebis damtkiceba227; faqtebi, romlebsac 
gaaCnia mxolod procesualuri mniSvneloba (magaliTad, sarCelis 
wardgena, saqmis warmoebis SeCereba da a.S.); faqtebi, romelTa 
dadgena aucilebelia sasamarTlosaTvis aRmzrdelobiTi da 
gamafrTxilebeli amocanebis gansaxorcieleblad (am ukanaskneli 
faqtebis dadgena ukavSirdeba kerZo ganCinebis instituts, 
romelsac saqarTvelos samoqalaqo saproceso kodeqsi ar 
icnobs).228  

 
aqedan gamomdinare, mtkicebis saganSi mas Seyavs pirveli jgufis 
faqtebi, xolo danarCen faqtebs igi ganixilavs, rogorc mtkicebis 
sagnis farglebis ganmsazRvrel faqtebs, romlebic aseve unda 
iqnes dadasturebuli, magram gavlenas ar axdens saqmis arsebiTad 
gadawyvetaze.229 T. liluaSvili mtkicebis sagnis gansazRvris 
kriteriumebad miiCnevs sarCelis sagans (mosarCelis moTxovnis 
Sinaarsi), mopasuxis Sesagebels da materialur-samarTlebriv 
normas.230 
i. reSetnikovas miaCnia, rom yvela is faqti, romlebic Seadgens 
mtkicebis sagans, SeiZleba Sejamdes rogorc ZiriTadi 
materialur-samarTlebrivi da procesualur-samarTlebrivi 
faqtebi da damxmare (anu mtkicebulebiTi) faqtebi.231 
 
amrigad, mtkicebis sagnis viwro da farTo gagebis momxreebi 
TavianTi poziciebis dasasabuTeblad xelmZRvaneloben ZiriTadad 
iseTi  midgomebiT, romelTa Tanaxmad viwro gagebis 
warmomadgenlebi miiCneven, rom mxolod materialur-
samarTlebrivi faqtebi Sedian mtkicebis saganSi, xolo meore 
mosazrebis mqone mecnierebi miiCneven, rom materialur-
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samarTlebrivi faqtebis garda mtkicebis saganSi Sedis aseve 
procesualur-samarTlebrivi faqtebi. Cven migvaCnia, rom mtkicebis 
sagnis gansazRvris miTiTebul midgomebs gaaCnia Tavisi uaryofiTi 
mxareebi. unda aRiniSnos, rom miTiTebuli Sexedulebebi 
Semoifargleba mxolod materialur-samarTlebrivi Tu 
procesualur-samarTlebrivi faqtebis mniSvnelobis dadasturebiT, 
rac, rogorc Cven migvaCnia ver mogvcems dasabuTebul pasuxs 
mtkicebis sagnis gansazRvrisaTvis. 
 
rogorc Cven migvaCnia, zemoaRniSnuli mosazrebebis simravle 
gvaZlevs SesaZleblobas davaskvnaT, rom ZiriTadad yuradReba 
gamaxvilebulia saqmis ganxilvisaTvis aucilebel faqtebze, 
romelTa aucileblobas erT SemTxvevaSi gansazRvravs saqmis 
warmoeba, xolo meore SemTxvevaSi - gadasawyveti Sedegi. ra Tqma 
unda, am faqtebis mniSvnelobas Cven eWvis qveS ar vayenebT. magram 
am SemTxvevaSi vfiqrobT, rom mniSvneloba gaaCnia arsebiTi 
faqtebis Sesaxeb kriteriumebis gansazRvris aTvliTi wertilis 
sworad arCevas. aqedan gamomdinare, ismis kiTxva: rasTan 
mimarTebiT ganvsazRvravT faqtebis mniSvnelobas - saqmis 
warmoebasTan mimarTebiT zogadad, Tu uSualod SedegTan 
mimarTebiT.  
 
mtkicebis sagans warmoadgens im sadavo faqtebis wre, romliTac 
miiRweva mxareTa mier dasaxuli, maTTvis sasurveli materialur-
samarTlebrivi Sedegi.   
 
amdenad, Cven migvaCnia, rom mtkicebis saganSi Semavali faqtebis 
gansazRvris mTavar orientirs warmoadgens konkretuli 
materialur-samarTlebrivi Sedegi, romlis garkveva-dasabuTebas 
emsaxureba mTeli samarTalwarmoeba. amdenad, Cveni TvalTaxedviT, 
mtkicebis saganSi Sedis yvela is faqtobrivi garemoeba, romelic 
warmoadgens samarTlebrivi Sedegis uSualo gamomwvev mizezs. 
zustad am Sedegis iZulebiTi wesis realizacias emsaxureba 
sasamarTlo saqmiswarmoeba. 
 
magram, Cven vfiqrobT, rom yvelaze mniSvnelovani am sakiTxis 
ganxilvisas aris is, rom mtkicebis sagani zemoaRniSnul 
mecnierul kvlevebSi ganxilulia sasamarTlo instanciurobis 
damaxasiaTebeli samarTlebrivi niSnebis miRma, ZiriTadad im 
stadiaze, rodesac mtkicebis sagani iwyebs formirebas. 
Sesabamisad, mtkicebis saganSi Semaval faqtebTan dakavSirebuli 
dava exeba im procesualur-samarTlebriv da materialur-
samarTlebriv faqtebs, romlebsac adgili aqvT pirveli 
instanciis sasamarTloSi saqmis arsebiTad ganxilvisas. 
 
am stadiaze, magaliTad, rodesac ixileba mesakuTris sarCeli 
ukanono mflobelobidan nivTis gamoTxovis Sesaxeb saqarTvelos 
samoqalaqo kodeqsis 172-e muxlis pirveli nawilis moTxovnis 
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safuZvelze (vindikaciuri sarCeli), rTulia warmovidginoT 
mtkicebis saganSi procesualur-samarTlebrivi faqtebis Seyvana. 
 
magram sul sxvagvarad gvaqvs saqme, rodesac gadawyvetileba 
saCivrdeba zemdgomi instanciis sasamarTloSi. apelants SeuZlia 
moiTxovos gadawyvetilebis Semowmeba faqtobriv da samarTlebriv, 
an mxolod samarTlebriv farglebSi, Sesabamisad, kasators 
SeuZlia moiTxovos gasaCivrebuli gadawyvetilebis mxolod 
samarTlebrivi mxaris Semowmeba (ix. $ 1.2.). amdenad, maT kanoni 
aZlevs SesaZleblobas yuradReba gaamaxvilon daSvebul 
procesualur-samarTlebriv darRvevebze. Sesabamisad, saapelacio 
saCivarSi (sakasacio saCivarSi) maT unda miuTiTon da 
daadasturon mtkicebulebebiT is procesualur-samarTlebrivi 
faqtebi, romlebic dgindeba gasaCivrebuli gadawyvetilebis 
gamomtani sasamarTlos mier daSvebuli procesualuri darRvevebi. 
erT SemTxvevaSi es procesualuri darRvevebi warmoadgens 
gasaCivrebuli gadawyvetilebis gauqmebis absolutur safuZvels232, 
xolo meore SemTxvevaSi saproceso samarTlis normebis darRveva 
mxolod maSin SeiZleba gaxdes gadawyvetilebis gauqmebis 
safuZveli, Tu am darRvevis Sedegad saqmeze araswori 
gadawyvetileba iqna gamotanili.233  
 
aRniSnulis gaTvaliswinebiT, zemdgomi instanciis sasamarTloebSi 
mtkicebis saganSi SeiZleba Sevides is procesualur-
samarTlebrivi faqtebi, romlebic miuTiTeben sasamarTlos mier 
daSvebul procesualur darRvevebze, romelTa arseboba uSualo 
gavlenas axdens iuridiul Sedegze. 
 
amdenad, ikveTeba mtkicebis sagnis mniSvneloba sakasacio 
sasamarTloSi. 
zustad rom iTqvas: saqarTvelos samoqalaqo saproceso kodeqsis 
407-e muxlis me-2 nawili arapirdapir, magram migviTiTebs, rom 
sakasacio sasamarTloSi mxareebi SeiZleba daobdnen an mxolod 
materialur-samarTlebrivi faqtebidan gamomdinare moTxovnebze an 
rogorc materialur-samarTlebriv, aseve procesualur-
samarTlebriv faqtebTan dakavSirebiT. 
 
 
zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom 
materialur-samarTlebrivi da procesualur-samarTlebrivi niSniT 
gankuTvnadobis mixedviT, mtkicebis saganSi Sedis mxareTa mier 
miTiTebuli materialur-samarTlebrivi faqtebi, romlebsac 
mniSvneloba eniWeba saqmis arsebiTad gadawyvetisaTvis, xolo 
saapelacio da sakasacio instanciis sasamarTloebSi aseve 
SeiZleba mtkicebis saganSi Sediodes is procesualur-

                                                 
232

 saqarTvelos samoqalaqo saproceso kodeqsis 394-e muxli 
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samarTlebrivi faqtebi, romlebic uSualo gavlenas axdens 
gadawyvetilebis miRebaze. 
 
samoqalaqo saproceso samarTlis TeoriaSi faqtebs, romlebic 
miTiTebulia procesualur-samarTlis normebSi, gansazRvraven 
rogorc lokaluri mtkicebis sagans234, rasac asxvaveben zogadad 
mtkicebis sagnisagan. gansxvavebas am mosazrebis mimdevrebi xedaven 
imaSi, rom mtkicebis saganSi Semavali faqtebi miTiTebulia 
materialur-samarTlebriv normebSi, iSviaTad - procesualur-
samarTlebriv normebSi, xolo lokaluri mtkicebis saganSi 
Semavali faqtebi - mxolod procesualur-samarTlebriv normebSi.  
 
zemoaRniSnul da Cvens mosazrebas saerTo aqvT is, rom 
sasamarTlo gadawyvetilebebis gasaCivrebisas saapelacio an 
sakasacio wesiT, isic iTvaliswinebs mtkicebis saganSi 
procesualur-samarTlebrivi faqtebis Seyvanas. magram am 
SemTxvevaSi mas uwodeben lokaluri mtkicebis sagans. 
gansxvaveba imaSia, rom e.w. lokaluri mtkicebis saganSi aseve 
Sedis is procesualuri xasiTis faqtebi, romlebsac adgili aqvs 
calkeuli procesualuri moqmedebebis ganxorcielebisas, 
magaliTad, mtkicebulebebis gamoTxovis Sesaxeb Suamdgomlobis 
aRZvrisas da a.S.   
 
Cven vTvliT, rom mtkicebis sagnis paralelurad lokaluri 
mtkicebis sagnis gansazRvras ar gaaCnia praqtikuli mniSvneloba. 
rac unda vuwodoT mtkicebis sagans, cxadia erTi, rom mtkicebis 
sagans Seadgens mxareTa mier miTiTebuli da sasamarTlos mier 
formirebuli, mxareTa Soris arsebuli sadavo faqtebi, romelTa 
dadasturebasac mohyveba saboloo materialur-samarTlebrivi 
Sedegi, an isini uSualo gavlenas axdenen am Sedegze. 
 
aRniSnuli daskvnidan gamomdinareobs metad mniSvnelovani 
sakiTxi, romelic exeba mtkicebis sagnis formirebas. es 
problematika uSualo kavSirSia mtkicebis tvirTis institutTan, 
razedac Cven yuradRebas mogvianebiT gavamaxvilebT.  
ra Tqma unda, mtkicebis saganSi Semavali faqtebis miTiTeba 
mxolod mxareTa prerogativaa. zustad amis ganmsazRvrelia 
SejibrebiTobis principi235, romlis Tanaxmad mxareebi TviTon 
gansazRvraven, Tu ra faqtebi unda daedos safuZvlad moTxovnasa 
Tu Sesagebels, romeli mtkicebulebebiT unda dadasturdes an 
gaqarwyldes es faqtebi. 
 
magram es ar niSnavs imas, rom mosarCelis an mopasuxis mier 
dasaxelebuli yvela faqti avtomaturad Sedis mtkicebis saganSi. 
rogorc ukve aRvniSneT, mtkicebis saganSi Sedis 
gadawyvetilebisaTvis mniSvnelovani faqtebi, romlebsac mohyveba 
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sarCelSi an SesagebelSi miTiTebuli iuridiuli Sedegi. amdenad, 
aucilebelia am faqtebis iuridiuli mniSvnelobis dadgena (ix. $ 
3.2.), rac sasamarTlos valdebulebas warmoadgens. am faqtebis 
iuridiuli mniSvneloba dgindeba Sesabamisi samarTlis normis 
safuZvelze, romlis miTiTebis tvirTi ar warmoadgens mxareTa 
valdebulebas. Tumca, samoqalaqo saproceso kodeqsis bolo 
cvlilebebis236 gaTvaliswinebiT, rogorc mosarCeles, aseve 
mopasuxes evaleba samarTlebrivi normis miTiTeba. magram isic 
unda iTqvas, rom samarTlebrivi safuZvlis miuTiTeblobas ar 
mohyveba raime sanqcia mosarCelis sawinaaRmdegod. aRniSnuli 
danawesis SemoReba, unda vifiqroT, rom ufro mosamarTlis 
saqmianobis gaadvilebis mizniT aris SemoRebuli. sssk-is 185-e 
muxlis Tanaxmad, mosarCelis mier sarCelSi samarTlebrivi 
safuZvlis miuTiTeblobas ar mohyveba xarvezis dadgena da, 
Sesabamisad, misi Seuvseblobis gamo sarCelis warmoebaSi miRebaze 
uaris Tqma (sssk-is 186-e muxli). amdenad, unda vifiqroT, rom 
aRniSnuli danawesi atarebs fakultatiur xasiaTs.237  
 
sasamarTlo TviTon gansazRvravs urTierTobis momwesrigebel 
samarTlebriv safuZvels. 
saqmisaTvis mniSvnelovani faqtebis wris sworad gansazRvra 
gavlenas axdens mtkicebulebaTa Segrovebis, gamokvlevisa da 
Sefasebis procesis swori mimarTulebis micemaze.238 (ix. $ 4.3.3.) 
 
aRniSnuli problematikis sworad gadawyvetas didi praqtikuli 
mniSvneloba gaaCnia sakasacio instanciis sasamarTlos mier 
saapelacio sasamarTlos gadawyvetilebis (ganCinebis) kanonierebis 
Semowmebisas. saapelacio sasamarTlos mier dadgenilad miCneuli 
faqtobrivi garemoebebis Semowmebisas sakasacio sasamarTlom, 
upirveles yovlisa, unda gansazRvros, Tu ramdenad sworad iqna 
Seyvanili es faqtebi mtkicebis saganSi, aqedan gamomdinare, ra 
mtkicebulebebi miiCnia Semxeblobisa da gankuTvnadobis kuTxiT 
da, Sesabamisad, gamomdinareobs Tu ara am faqtebidan Sesabamisi 
iuridiuli Sedegi. 
 
yovelive es sakasacio sasamarTlos mosamarTles exmareba 
Seamowmos kvalifikaciis sakiTxebi. sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis Semowmebisas mniSvnelovania imis 
garkveva, Tu ramdenad sworad gansazRvra interpretatorma is 
kriteriumebi, romlebic uzenaes sasamarTlos saSualebas aZlevs 
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daadasturos, an SeuTavseblad miiCnios amgvari kvalifikacia.239 
amis gasakeTeblad interpretators dasWirdeba gamoavlinos 
garemoebebi, romlebic kvalifikaciis gansazRvrisaTvis aris 
miCneuli, ganzogadebis met-naklebad  did SesaZleblobasTan 
erTad. am TvalsazrisiT, kvalifikaciis Semowmeba warmoadgens 
samarTlebrivi normis SemuSavebis ganmsazRvrel elements; is 
marTlac xels uwyobs am normis winaswari varaudis gansazRvris 
srulyofas.240 
 
aRniSnulis gaTvaliswinebiT, mtkicebis sagnis gansazRvris 
kuTxiT ikveTeba ori sakiTxi: faqtebi an faqtobrivi 
Sexedulebebi241 unda miuTiTon mxareebma (mosarCelem da 
mopasuxem), xolo ramdenad SeiZleba es faqtebi warmoadgendes 
mtkicebis sagans, gansazRvravs sasamarTlo. 
 
amasTan mimarTebiT iuridiul literaturaSi arsebobs 
Sexeduleba, romlis Tanaxmad, mtkicebis saganSi SeiZleba agreTve 
moviazroT iuridiuli mniSvnelobis iseTi faqtebi, romlebic 
mxareebs ara aqvT miTiTebuli.242 amdenad, mtkicebis sagani, 
miTiTebuli mosazrebis Tanaxmad, ganisazRvreba sasamarTlos mier 
gamosayenebeli samarTlis normis safuZvelze.243 magaliTad, m. 
treuSnikovi aRniSnavs, rom Tavdapirvel etapze samarTlebrivi 
norma ganisazRvreba mxareTa miTiTebebiT. mxareTa ganmartebis 
safuZvelze ganisazRvreba sasamarTloSi dasamtkicebeli 
faqtobrivi masalis moculoba. aqve avtori aRniSnavs, rom 
mxareebs ar akisriaT samarTlebrivi dasabuTebis valdebuleba. 
aqedan gamomdinare, igi dasZens, rom mxareTa urTierTobis 
kvalifikacia sasamarTlos valdebulebas warmoadgens. amdenad 
mxareebi yovelTvis zustad ver uTiTeben samarTlebrivad 
mniSvnelovan faqtebze.244 aRniSnulidan gamomdinare, SesaZlebelia 
davaskvnaT, rom iuridiul literaturaSi gamoTqmuli 
zemoaRniSnuli mosazreba ukavSirdeba mosamarTlis 
uflebamosilebas, gamoiyenos da ganmartos samarTlis norma. 
kerZod, radgan mtkicebis saganSi Sedis mxolod iuridiulad 
mniSvnelovani faqtebi, anu faqtebi, romelTa normatiuli aRwera 
mocemulia samarTlis normaSi, romlis gamoyenebis 
uflebamosileba gaaCnia mosamarTles, da radgan mxareebi am 
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normis miTiTebis valdebulebisagan Tavisufalni arian, unda 
vifiqroT, rom mtkicebis saganSi SeiZleba vigulisxmoT aseve is 
faqtebi, romlebic gaTvaliswinebulia gamosayenebeli samarTlis 
normiT da romelzec mxareebi ar uTiTeben. 
 
migvaCnia, rom am mosazrebis arseboba ufro gamarTlebuli 
iqneboda inkviziciuri principiT aRWurvili procesis pirobebSi. 
magaliTad, SejibrebiTobis principis paralelurad 
administraciul procesSi moqmedebs saqmis garemoebaTa 
yovelmxrivi da obieqturi gamokvlevis principi, rac gulisxmobs 
aqtiur sasamarTlos, romelic Tavisi valdebulebis ZaliT 
ikvlevs saqmis faqtobriv garemoebebs da uflebamosilia Tavisi 
iniciativiT miiRos gadawyvetileba damatebiTi informaciis an 
mtkicebulebebis warmosadgenad, ufro metic: sakuTari 
iniciativiT Seagrovos faqtobrivi garemoebebi da 
mtkicebulebebi.245 amdenad, garda yoveli piris sajaro-
samarTlebrivi uflebebis dacvisa, administraciuli procesi 
awesebs aseve, obieqtur kontrols246 administraciuli saqmianobis 
kanonSesabamisobaze. inkviziciurobis principis Sinaarsi 
mdgomareobs imaSi, rom administraciuli saqmis ganmxilveli 
sasamarTlo uflebamosilia, sajaro interesebidan gamomdinare, 
sakuTari iniciativiT TviTon izrunos administraciuli davis 
gansaxilvelad saWiro mtkicebulebaTa mopovebaze. aqedan 
gamomdinare, inkviziciurobis principi moqmedebs maSin, roca 
konkretul saqmesTan mimarTebiT warmoCenilia specifikuri 
sajaro interesi.247 
 
amdenad, mtkicebis saganSi iseTi faqtebis Seyvana, romelzec 
mxareebi ar uTiTeben, es aris faqtis da ara samarTlis sakiTxi. 
aRniSnuli wesiT mtkicebis sagnis gansazRvra ewinaaRmdegeba 
samoqalaqo procesisaTvis damaxasiaTebel SejibrebiTobis 
princips, romlis Tanaxmad, mxareebma unda miuTiTon is 
faqtobrivi garemoebebi, romlebic safuZvlad udevs moTxovnasa 
da Sesagebels.248 
 
sasamarTlo praqtikam gviCvena, rom adgili hqonda SemTxvevebs, 
rodesac sasamarTlo arasworad gansazRvravda mtkicebis sagans, 
Sesabamisad, iRebda da ikvlevda im mtkicebulebebs, romlebsac 
gansaxilvel saqmisaTvis ar gaaCnda mniSvneloba. 
 
zustad aRniSnuli SemTxvevebi badebs kiTxvas: rogor unda 
moiqces sakasacio sasamarTlo, rodesac saapelacio sasamarTlos 
arasworad aqvs formirebuli, anu gansazRvruli mtkicebis sagani 
da, Sesabamisad, agrovebs, ikvlevs da afasebs im mtkicebulebebs, 
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romelTac ara aqvs mniSvneloba saqmis gadawyvetisaTvis, xolo am 
darRvevebze kasatori ar uTiTebs. 
 
rogorc ukve aRiniSna, mtkicebis sagans, anu imas, Tu ra faqtebs 
gaaCnia mniSvneloba saqmis gadawyvetisaTvis, gansazRvravs 
mosamarTle. es aris misi valdebuleba, romelsac igi 
axorcielebs sadavo urTierTobis momwesrigebeli samarTlis 
normis safuZvelze. mtkicebis sagnis sworad gansazRvraze 
damokidebulia mTeli mtkicebiTi saqmianoba. 
 
Sesabamisad, mtkicebis sagnis arasworad gansazRvra SeiZleba 
ukavSirdebodes samarTlis normis arasworad gamoyenebas an 
ganmartebas. sakasacio sasamarTlo Tavisi uflebamosilebis 
farglebSi ar aris SezRuduli mxareTa pretenziebiT 
samarTlebrivi sakiTxebis SemowmebaSi, Sesabamisad, Tu igi miva im 
daskvnamde, rom darRveulia samarTlis norma, ramac gamoiwvia 
mtkicebis sagnis arasworad formireba, romlis Sedegad 
gamotanil iqna ukanono gadawyvetileba, man unda gaauqmos 
gadawyvetileba da Sesabamisi miTiTebebiT daabrunos saqme 
saapelacio sasamarTloSi xelaxali ganxilvisaTvis (ix. $ 5.3., $ 
5.5.).  
amis mizezi SeiZleba iyos im samarTlis normis gamoyeneba, 
romelic ar unda gamoeyenebina sasamarTlos, im normis 
argamoyeneba, romelic unda gamoeyenebina sasamarTlos, an 
samarTlis normis araswori ganmarteba.249 
 
amdenad, zemoaRniSnulis gaTvaliswinebiT, unda aRvniSnoT, rom im 
SemTxvevaSi, Tu mtkicebis saganSi SeviyvanT yvela faqtobriv 
garemoebas, romelTa dadgenisa da gamokvlevis aucileblobac 
warmoiSoba saqmeTa ganxilvis dros, maSin mtkicebis sagnis 
winaswar gansazRvra iqneba SeuZlebeli, radgan SeuZlebelia 
saqmis ganxilvis mimdinareobis dros warmoSobili yvela 
mtkicebulebiTi faqtis dadasturebis an procesualur-
samarTlebrivi mniSvnelobis faqtis dadasturebis aucilebloba 
winaswar iqnes danaxuli.250 
 
imis Sesafaseblad, Tu ramdenad sworad gansazRvra saapelacio 
sasamarTlom mtkicebis sagani, ramdenad sworad miiCnia masSi 
Semavali faqtobrivi garemoebebi, upirveles yovlisa, sakasacio 
sasamarTlom abstraqtulad unda gansazRvros mis mier 
gansaxilveli saqmisaTvis aucilebeli faqtobrivi garemoebebi. 
aRniSnuli procesi ukavSirdeba am urTierTobis momwesrigebeli 
normis moZiebas da ganmartebas, romlis Taobazec Cven ukve 
gavamaxvileT yuradReba. 
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magram mtkicebis saganSi e.w. SefasebiTi xasiaTis faqtebis 
arseboba arTulebs am faqtis gansazRvras mtkicebis saganSi. unda 
aRiniSnos, rom sakmaod xSiria SemTxvevebi, rodesac sakasacio 
sasamarTlos uxdeba SefasebiTi faqtebis mniSvnelobis Semowmeba. 
amasTan erTad SefasebiTi debulebis usazRvro, uzomo Tviseba 
arTulebs samarTlis normis praqtikaSi gamoyenebas.251 magaliTad, 
keTilsindisierebis, samarTlianobis, gansakuTrebuli 
gulisxmierebis, an aseve moCvenebiTi da TvalTmaqcuri garigebis, 
moraluri zianis anazRaureba, aseve bavSvis gadacemasTan 
dakavSirebuli sakiTxebi. SefasebiTi normebi, an rogorc am 
normebs moixseniebdnen “situaciur” normebad252 moiTxoven 
ganmartebas, radgan mosamarTlem unda amoikiTxos faqtobrivi 
Semadgenlobis niSnebi, rac ukavSirdeba maT analizs.  
 
moviyvanoT ramdenime magaliTi sasamarTlo praqtikidan.  

 
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegias 
sarCeliT mimarTa “a”-m mopasuxeebis – “b”-sa da “g”-s mimarT 
nasyidobis xelSekrulebis baTilobis moTxovniT. man miuTiTa, 
rom 2005 wlis 13 noembridan registrirebul qorwinebaSi imyofeba 
“b”-sTan. meuRleebma qorwinebis ganmavlobaSi SeiZines 
sacxovrebeli bina, romelic “a”-s sityvieri TanxmobiT 
daregistrirda “b”-s saxelze. mosarCelis ganmartebiT, mopasuxe 
2008 wlis 15 maiss TvalTmaqcurad gaurigda “g”-s da gaaforma 
xelSekruleba, TiTqos bina mihyida mas. 
mosarCele miuTiTebs, rom “b”-sa da “g”-s Soris dadebuli 
xelSekruleba miznad isaxavs mxolod mosarCelis gzidan 
CamoSorebas. mosarCelis ganmartebiT, kidevac rom ver 
dadasturdes xelSekrulebis TvalTmaqcurad dadebis faqti, 
nasyidobis xelSekruleba mainc baTilad misaCnevia im 
garemoebidan gamomdinare, rom “g” aris arakeTilsindisieri 
myidveli. aRniSnulis safuZvelze mosarCelem moiTxova 2008 wlis 
15 maisis TvalTmaqcuri garigebis baTilad cnoba, binis 
mesakuTred sajaro reestrSi isev “b”-s daregistrireba.  
Tbilisis saqalaqo sasamarTlos 2008 wlis 14 noembris 
gadawyvetilebiT sarCeli ar dakmayofilda, rac gaasaCivra “a”-m. 
saapelacio sasamarTlom ucvlelad datova pirveli instanciis 
ganCineba, rac “a”-m gaasaCivra sakasacio wesiT. 
 
sakasacio palatam aRniSna, rom davas iwvevs sakiTxi imis Sesaxeb 
moCvenebiT daido “b”-sa da “g”-s Soris garigeba, Tu - ara, aseve 
warmoadgens Tu ara “g” keTilsindisier SemZens. 
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aRniSnul saqmesTan dakavSirebiT sakasacio palatam ganmarta, rom: 
“moCvenebiTi garigebis arsebobis SemTxvevaSi ar arsebobs 
gamovlenis garegani daTqma. am SemTxvevaSi aucilebelia, rom 
nebis gamomvleni da nebis mimRebi moqmedebdnen SeTanxmebiT da 
orive acnobierebdes nebis nakls. moCvenebiTi garigebis dros 
kanoni adgens kavSirs fiqtiur garigebasa da nebis mimRebi 
adresatis Tanxmobas Soris. saqarTvelos samoqalaqo kodeqsis 56-e 
muxlis pirveli nawilis Tanaxmad, baTilia garigeba, romelic 
dadebulia mxolod mosaCveneblad, im ganzraxvis gareSe, rom mas 
Sesabamisi iuridiuli Sedegi mohyves (moCvenebiTi garigeba). 
amrigad, gansaxilveli normiT igulisxmeba is SemTxveva, rodesac, 
rogorc nebis gamovleni, aseve misi mimRebi moqmedeben im 
ganzraxvis gareSe, rom am garigebas Sesabamisi iuridiuli Sedegi 
mohyves. yovelive aRniSnuli miuTiTebs imaze, rom moCvenebiT 
garigebas axasiaTebs mxareTa `urTierTSeTanxmeba~, `garigeba~ 
moCvenebiTi nebis gamovlenis Sesaxeb. am SemTxvevaSi orives 
gacnobierebuli aqvs, rom maT mier aseTi nebis gamovlenas ar 
mohyveba iuridiuli Sedegi. sasamarTlo praqtikam gviCvena, rom 
ZiriTadad moCvenebiTi garigebis dadeba dakavSirebulia mesame 
pirebTan arsebul urTierTobasTan (magaliTad, moCvenebiTi 
garigebis dadebis erT-erT motivs SeiZleba warmoadmgendes mesame 
piris motyueba, pasuxismgeblobisagan Tavis arideba da a.S.).  
amrigad, imisaTvis, rom sasamarTlom sadavo garigeba miiCnios 
moCvenebiT garigebad, aucilebelia iseTi faqtobrivi garemoebebis 
arseboba, romlebic miuTiTeben nebis gamovlenis naklze, fiqtiuri 
garigebis Sesaxeb `urTierTSeTanxmebaze~, saerTo mizanze, rac ar 
Seesabameba maT mier garegani nebis gamovlenas.  
aRniSnulis gaTvaliswinebiT, sakasacio palata ar iziarebs 
kasatoris mosazrebas imasTan dakavSirebiT, rom “g”-sa da “b”-s 
nacnobobis da am ukanasknelis dedisa da “g”-s mezoblobis faqti 
miuTiTebs sadavo garigebis baTilobaze, saqarTvelos samoqalaqo 
kodeqsis 56-e muxlis pirveli nawilis Tanaxmad. 
rogorc wesi, moCvenebiTi garigeba formalurad Seesabameba 
kanonis moTxovnebs, magram nebis nakli, misi aranamdvilobis gamo, 
warmoadgens im arsebiTi xasiaTis nakls, rac gamoricxavs 
samarTlebrivi Sedegis dadgomas. amdenad, is faqti, romelic 
miuTiTebs sadavo garigebis mxareTa nebis gamovlenis 
aranamdvilobaze, unda daamtkicos iman, visac miaCnia, rom 
mosaCveneblad dadebuli garigebiT Seilaxa misi ufleba. 
konkretul SemTxvevaSi “a” ver uTiTebs saapelacio sasamarTlos 
mier Sesafasebel iseT mtkicebulebebze, romliebTac 
dadasturdeboda “b”-sa da “g”-s ukanono `urTierTSeTanxmeba~, 
moqmedebebi, romlebic miuTiTeben “b”-sa da “g”-s saerTo 
interesebze da romlebic gamoricxaven im ganzraxvas, rom maT 
mier dadebul garigebas Sesabamisi iuridiuli Sedegi mohyves. 
amrigad, moCvenebiTi garigebis dadebis gamomricxavi garemoebebi 
konkretul SemTxvevaSi gamoricxaven kasatoris mosazrebas imis 
Sesaxeb, rom sadavo nasyidobis xelSekrulebiT gaTvaliswinebuli 
pirobebis Sesasruleblad ar iyo gadaxdili binis safasuri. is 
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faqti, rom notariusis TandaswrebiT ar iyo gadaxdili binis 
Rirebuleba, ar SeiZleba miuTiTebdes imaze, rom binis Rirebuleba 
saerTod ar iyo gadaxdili. sakasacio palata ganmartavs, rom 
konkretuli situaciis gaTvaliswinebiT, garemoebebi, romlebic 
gamoricxaven moCvenebiTi garigebis dadebis faqts, adastureben am 
garigebis namdvilobas da, aqedan gamomdinare, mxareTa SeTanxmebas 
binis safasuris gadaxdis Sesaxeb.”253 
 
amdenad, gansaxilvel saqmeSi adgili hqonda SefasebiTi xasiaTis 
faqtebs. faqtobrivad sakasacio sasamarTlo amowmebda, Tu 
ramdenad sworad gansazRvra (formirebuli) mtkicebis sagani 
saapelacio sasamarTlom. amasTan erTad, gasaTvaliswinebelia, rom 
kasatori ayenebda alternatiul pretenziebs, kerZod, im 
SemTxvevaSi, Tu sasamarTlo miiCnevda, rom garigeba ar iyo 
TvalTmaqcuri, maSin SemZeni “g” iyo arakeTilsindisieri myidveli, 
radgan is iyo “b”-s dedis karis mezobeli da man icoda, rom “b”-s 
hyavda meuRle, romelic iyo sadavo binis TanamesakuTre (“a”). 
 
     amasTan mimarTebiT sakasacio palatam ganmarta, rom: 
“aRniSnuli keTilsindisieri SemZenis institutis amoqmedebis 
mniSvneloba ganpirobebulia SemZenis subieqturi momentis 
arsebobiT, konkretul SemTxvevaSi, icoda Tu ara “g”-m, rom “b” 
iyo sadavo binis mesakuTre da hqonda Tu ara mas am qonebis 
gasxvisebis ufleba. saqarTvelos samoqalaqo kodeqsis 185-e 
muxlis Tanaxmad, SemZenis interesebidan gamomdinare, 
gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris 
registrirebuli sajaro reestrSi, garda im SemTxvevebisa, roca 
SemZenma icoda, rom gamsxvisebeli ar iyo mesakuTre. 
sakasacio palatam aRniSna, rom miTiTebuli normis 
gaTvaliswinebiT, yuradReba unda gamaxvildes gansaxilveli 
urTierTobis Taviseburebaze, kerZod, rogorc es irkveva, 
saapelacio sasamarTlos gadawyvetilebidan da saqmeSi arsebuli 
masalebidan, rac mxareTa Soris davas ar iwvevs, sadavo qoneba 
SeZenilia “a”-sa da “b”-s qorwinebis periodSi, magram sajaro 
reestrSi registrirebulia sakuTrebis uflebiT “b” saxelze. ukve 
aRniSnuli garemoeba miuTiTebs imaze, rom saqarTvelos 
samoqalaqo kodeqsis 1158-e muxlis Tanaxmad, sadavo bina meuRleTa 
saerTo qonebaa da am qonebaze meuRleebs aqvT Tanabari uflebebi. 
am qonebis floba, sargebloba da gankargva xorcieldeba 
meuRleTa  urTierTSeTanxmebiT (amave kodeqsis 1159-e muxli da 
1160-e muxlis pirveli nawili). amdenad, gansaxilveli 
urTierTobis Taviseburebidan gamomdinare, rodesac Cven vixilavT 
keTilsindisieri SemZenis instituts, misi e.w. `subieqturi” 
faqtoris mniSvnelobis gansazRvra ganpirobebulia zemoaRniSnuli 
normebiT. am SemTxvevaSi SemZenis arakeTilsindisierad 
cnobisaTvis ar aris sakmarisi SemZenis mier mxolod imis codna, 
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rom erT-erTis saxelze registrirebuli qoneba warmoadgens 
meuRleTa TanasakuTrebas. SemZenis arakeTilsindisierebisaTvis 
sxva garemoebebTan erTad unda arsebobdes faqtebi, romlebiTac 
dgindeba, rom SemZenma icoda, rom erT-erTi meuRle iyo meuRleTa 
saerTo qonebis gasxvisebis winaaRmdegi, xolo meore meuRle 
moqmedebda mis farulad, rac ar dasturdeba kasatoris mier, 
xolo, is garemoebebi, romlebic SeiZleba miuTiTebdes “b”-s 
arakeTilsindisierebaze (magaliTad, sadavo qonebis gankargvis 
Semdeg ramdenime dReSi ganqorwinebis moTxovniT sarCelis aRZvra, 
“a”-s sxva sacxovrebeli adgilis ararseboba da a.S), ar SeiZleba 
eWvis qveS ayenebdes “g”-s keTilsindisierebas. saqarTvelos 
samoqalaqo kodeqsis 1160-e muxlis me-2 nawilis `a” da `b” 
qvepunqtebis Tanaxmad, meuRleTa TanasakuTrebaSi arsebuli 
qonebis gankargvasTan dakavSirebiT erTis mier dadebuli garigeba 
ver iqneba baTilad cnobili meoris moTxovniT im safuZvelze, 
rom man ar icoda garigebis Sesaxeb an ar eTanxmeba garigebas. 
aRniSnuli danawesi garkveulwilad icavs SemZenis interess. am 
SemTxvevaSi, rodesac erT-erTi meuRle gankargavs meuRleTa 
TanasakuTrebaSi arsebul qonebas, SemZenis interesebidan 
gamomdinare, unda vivaraudoT, rom meuRleebi moqmedeben 
urTierTSeTanxmebiT (saqarTvelos samoqalaqo kodeqsis 1159-e 
muxli da 1160-e muxlis pirveli nawili). 
upirveles yovlisa, unda aRiniSnos, rom zemoTmiTiTebuli 
normebis konteqstSi keTilsindisieri SemZenis institutis 
gansazRvrisaTvis metad didi mniSvneloba gaaCnia mtkicebis 
tvirTis sworad ganawilebis princips, saqarTvelos samoqalaqo 
saproceso kodeqsis 102-e muxlis pirveli nawilis Tanaxmad, magram 
am procesualuri danawesis ganmartebis samarTlebrivi 
winapirobebi mocemulia Cven mier  ganxilul materialur-
samarTlebrivi SemadgenlobiT. “g” ar aris “b”-s arc naTesavi da 
arc ojaxis wevri, ra drosac ufro didi albaToba iarsebebda, 
rom “g”-m icoda sadavo qonebis gasxvisebaze “a”-s 
damokidebulebisa da “b”-s ganzraxvis Sesaxeb, romlis 
gaqarwylebis tvirTi daekisreboda “g”-s. amdenad, maTi nacnoboba 
da mezobloba ar SeiZleba imavdroulad miuTiTebdes “g”-saTvis 
“b”-s ojaxSi arsebul mdgomareobis codnaze, “g”-s 
arakeTilsindisierebaze, anda fiqtiuri garigebis dadebis Sesaxeb 
`urTierTSeTanxmebaze~, romlis dadasturebis tvirTi akisria “a”-
s.”254 
 

 
SefasebiTi faqtebis gansazRvrisaTvis sasamarTlo praqtikidan 
moviyvanT kidev erT magaliTs: 
 
erT-erT saqmeze saapelacio sasamarTlom ar gaiziara mosarCele 
“a”_s dasabuTeba imis Sesaxeb, rom mas faqtobrivi flobiT 
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miRebuli hqonda samkvidro. amasTan dakavSirebiT sakasacio 
sasamarTlom ganmarta, rom “saqarTvelos samoqalaqo kodeqsis 
1507-e muxlis me-3 nawilis Tanaxmad, sadavo urTierToba unda 
mowesrigdes Zaladakarguli normatiuli aqtebis safuZvelze, 
kerZod, saqarTvelos samoqalaqo samarTlis kodeqsis (1964 wlis 
26 dekemberi) 556-e muxlis me-2 abzacis Sesabamisad, samkvidro 
miRebulad iTvleba, Tu memkvidre faqtobrivad Seudgeba samkvidro 
qonebis flobas an marTvas, agreTve, rodesac igi Seitans 
sanotaro moqmedebaTa Semsrulebel organoSi samkvidros gaxsnis 
adgilas gancxadebas samkvidros miRebis Sesaxeb. konkretul 
SemTxvevaSi davas iwvevs “a”-s mier faqtobrivi flobiT samkvidros 
miRebis faqti. samkvidros flobaSi an marTvaSi igulisxmeba 
memkvidris mier iseTi moqmedebebis ganxorcieleba, romlebic 
miuTiTeben samkvidros miRebis survilze, romliTac vlindeba misi 
neba, gaxdes samkvidro qonebis mesakuTre. konkludenturi 
moqmedebebi unda miuTiTebdnen imaze, rom memkvidrem faqtobrivad 
ukve daiwyo Tavisi uflebis realizacia. am SemTxvevaSi unda 
ganvasxvaoT samkvidros floba da marTva 
erTmaneTisagan.......sakasacio palatam ganmarta, rom samkvidro 
qonebasTan dakavSirebuli gadasaxadebis gadaxda SeiZleba 
miuTiTebdes im konkludentur moqmedebebze, romlebic 
adastureben samkvidro qonebis marTvasTan dakavSirebuli nebis 
ganxorcielebas. am faqtors maSin aqvs mniSvneloba, rodesac ar 
arsebobs faqtobrivi flobis (magaliTad, memkvidre cxovrobda 
mamkvidreblis saxlSi da ganagrZobs iq cxovrebas samkvidros 
gaxsnis Semdeg) faqti. samkvidros faqtobrivi flobis faqti, 
romelic unda arsebobdes samkvidros gaxsnidan eqvsi Tvis 
manZilze da romliTac dasturdeba memkvidris mier samkvidros 
miRebis neba, sakmarisia, rom samkvidro CaiTvalos miRebulad. 
saqarTvelos samoqalaqo samarTlis kodeqsis (1964 wlis 26 
dekemberi) 556-e muxlis me-2 abzacis Tanaxmad, iseT konkludentur 
moqmedebebs, romlebic miuTiTeben samkvidros marTvaze, SeiZleba 
mniSvneloba hqondes im SemTxvevebSi, rodesac memkvidre, marTalia, 
ar flobs mamkvidreblis qonebas, magram misi moqmedebebidan 
(ixdis komunalur gadasaxadebs, gankargavs am qonebidan miRebul 
Semosavals da a.S.) irkveva, rom am qonebas igi Tavisad miiCnevs. 
aRniSnulis gaTvaliswinebiT, sakasacio palatam yuradReba 
gaamaxvila saapelacio sasamarTlos mier dadgenil faqtobriv 
garemoebaze, romlis Tanaxmad, samkvidros gaxsnis momentSi (1974 
wlis 30 dekembers) “a” imyofeboda savaldebulo samxedro 
samsaxurSi da igi saxlSi dabrunda 1976 wels, aseve 
gasaTvaliswinebelia saapelacio sasamarTlos mier dadgenili 
faqti imis Sesaxeb, rom, 2000 wlis cnobis Tanaxmad, “a” Tavis 
ojaxTan da modave mxaresTan (misi Zma) erTad cxovrobdnen sadavo 
saxlSi. . . im SemTxvevaSi, Tu “a” cxovrobda (flobda) sadavo 
saxlSi mis savaldebulo samxedro samsaxurSi gawvevamde da 
agrZelebda am saxlSi cxovrebas aRniSnuli samsaxuris gavlis 
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Semdeg, ivaraudeba, rom savaldebulo samxedro samsaxuris gavlis 
periodSi igi flobda sadavo saxls.255 
zemoaRniSnuli magaliTi miuTiTebs ufro normis interpretaciis 
problebaze, vidre - subsumfciis. am SemTxvevaSi sakasacio 
sasamarTlom miiCnia, rom samarTlis normis arasworad 
ganmartebam gamoiwvia mtkicebis sagnis araswori formireba. aqedan 
gamomdinare, sasamarTlom ar miaqcia yuradReba iseT garemoebebs, 
romlebsac mniSvneloba gaCnda saqmeze kanonieri gadawyvetilebis 
miRebisaTvis. 

 
SeiZleba davaskvnaT, rom sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis 
SemowmebisaTvis metad didi mniSvneloba eniWeba imas, Tu ramdenad 
sworad gansazRvra mtkicebis sagani qvemdgomi instanciis 
sasamarTloebma. sadavo urTierTobis ganxilvisas mtkicebis 
sagnis sworad gansazRvra ukavSirdeba aramarto saTanado 
samarTlis normis moZiebas, aramed - mis sworad ganmartebas da 
saqmis swori mimarTulebiT ganxilvas, rac Sesabamisad aisaxeba 
iuridiul Sedegze. 
 
 

3.4 faqtebi, romlebic ar saWiroeben mtkicebas 
 
zemoganxilulTan erTad gasaTvaliswinebelia, rom mkafiod unda 
ganisazRvros faqtebis wre, romelic ar eqvemdebareba mtkicebas, 
raTa zustad gamovkveToT mtkicebiTi sagnis farglebi.  

aucileblad migvaCnia, yuradReba gavamaxviloT Semdegze: 
miuxedavad imisa, rom miTiTebuli faqtebi ar saWiroebs mtkicebas, 
es ar niSnavs imas, rom isini ar moiTxovs dadgenas. am SemTxvevaSi 
Cven unda ganvasvavoT faqtebi, romlebic dgindeba mtkicebiTi 
saqmianobiT (ix. $ 4.1.) da faqtebi, romlebic SeiZleba iyos 
mxolod Semecnebis sagani.256 kerZod, im faqtebis dadgenilad 
cnoba, romlebic ar saWiroebs mtkicebas, moiTxovs garkveuli 
kanonzomierebis dacvas. yvela konkretul SemTxvevaSi 
sasamarTlom unda Seafasos (Seimecnos) is samarTlebrivi 
winapirobebi, romlebic miuTiTeben maT arsebobaze.  

 
amdenad, im faqtebidan, romlebic ar saWiroebs mtkicebas, 
SeiZleba gamovyoT preidicialurad dadgenili faqtebi, 
sayovelTaod cnobili faqtebi, udavo faqtebi da prezumfciebi. 
upirveles yovlisa, gavamaxviloT yuradReba preidicialurad 
dadgenil faqtebze. 
 
rodesac sakasacio sasamarTlo ikvlevs, Tu saapelacio 
sasamarTlom ramdenad marTebulad miiCnia gansaxilveli faqtebi 
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preidicialurad dadgenilad, TviTon unda gamoiyenos Semecnebis 
xerxebi da gansazRvros is aucilebeli kriteriumebi, romlebic 
ganapirobeben ara marto imas, rom es is faqtebia, romlebic ar 
saWiroeben mtkicebas, aramed imasac, rom maT dadgenilad 
cnobisaTvis saapelacio sasamarTlom sworad gamoiyena 
SemecnebiT-logikuri xerxebi da, Sesabamisad, sworad gamoiyena da 
ganmarta procesualur-samarTlebrivi norma. 
 
konkretul SemTxvevaSi Cveni Sexebis wertils am faqtebTan 
mimarTebiT warmoadgens sami momenti: pirveli, kanonier ZalaSi 
Sesuli sasamarTlo gadawyvetilebiT (ganaCeniT) dadgenilad 
miCneuli faqtebidan, romeli SeiZleba miviCnioT preidicialur 
faqtebad; meore, rodesac kasatori daobs faqtis Taobaze ra 
farglebSi amowmebs sakasacio sasamarTlo saapelacio 
sasamarTlos mier preidicialurad dadgenilad miCneul faqts; 
mesame, SeiZleba Tu ara preidicialurad miCneulma faqtma 
dakargos Tavisi gansakuTrebuli Tvisebebi da transformirdes 
mtkicebis saganSi Semaval faqtad. 
 
ganvixiloT pirveli SemTxveva _ kanonier ZalaSi Sesuli 
sasamarTlo gadawyvetilebiT (ganaCeniT) dadgenilad miCneuli 
faqtebidan romeli SeiZleba miviCnioT preidicialur faqtebad. 
 
saqarTvelos samoqalaqo saproceso kodeqsis 106-e muxli 
iTvaliswinebs im faqtebis procesualur-samarTlebriv 
daxasiaTebasa da saxeebs, romlebic ar saWiroeben mtkicebas, 
kerZod: gansaxilvel normaSi miTiTebulia, rom mxareebi 
Tavisufldebian mtkicebulebaTa warmodgenisagan iseTi faqtebis 
dasadastureblad, romlebsac, Tumca emyareba maTi moTxovnebi, Tu 
Sesagebeli, magram damtkicebas ar saWiroeben.  
 
prezumfciebis msgavsad preidicialuri xasiTis faqtebic 
SesaZlebelia davyoT rogorc faqti-safuZveli da prezumirebuli 
faqti. imisaTvis, rom sasamarTlom miiRos preidicialuri faqti, 
is amowmebs mis faqti-safuZvels257, im samarTlebriv winapirobebs, 
romlebic Semdeg ganapirobeben am faqtis mtkicebis sagnidan 
amoricxvas. 
amasTan erTad, mniSvnelovania yuradReba gavamaxviloT erT 
SemTxvevaSi faqti-safuZvlis Semowmebis procesualur-
samarTlebriv kriteriumebze, xolo meore SemTxvevaSi - mis 
materialur-samarTlebriv kriteriumebze. 
 
sasamarTlo praqtikaSi xSiria SemTxvevebi, rodesac sasamarTlo 
faqtis preidicialurad dadgenilad miCnevisaTvis yuradRebas 
amaxvilebs mxolod procesualur-samarTlebriv kriteriumebze da 
ugulebelyofilia misi materialur-samarTlebrivi mniSvneloba, 
rasac, Cveni azriT, mosdevs araswori daskvnebi.  
                                                 
257

 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. Wolters Kluwer, 2008г., стр., 

85. 



 115 

 
procesualur-samarTlebrivi kriteriumebi warmoadgens mxolod 
erT-erT aucilebel winapirobas, ra drosac sasamarTlo 
iTvaliswinebs iseT procesualuri xasiaTis garemoebebs, 
rogoricaa, magaliTad, kanonier ZalaSia Tu ara Sesuli 
sasamarTlo gadawyvetileba (ganCineba), romelic gamotanilia 
samoqalaqo an administraciul saqmeze; igive mxareebi 
monawileoben Tu ara gansaxilvel saqmeSi258. 
magram, amasTan erTad arsebobs mTeli rigi materialur-
samarTlebriv kriteriumebisa, romlebic zemoaRniSnul 
procesualur-samarTlebrivi kriteriumebTan erTad qmnian faqt-
safuZvels. es iseTi SemTxvevaa, rodesac materialur-
samarTlebrivi da procesualur-samarTlebrivi danawesebis 
gamoyeneba unda moxdes sistemurad. mxolod aseTi kanonzomierebis 
dacvis SemTxvevaSi SeiZleba gansaxilveli faqti Sefasdes 
preidicialurad dadgenilad, anu zemoaRniSnuli danawesebis 
dacvis Semdeg xdeba misi gamoyeneba da, Sesabamisad, amoricxva 
mtkicebis sagnidan. 
 
preidiciul faqtebTan mimarTebiT, erT-erT saqmeze sakasacio 
sasamarTlom ganmarta, rom sssk-is 106-e muxlis “g” qvepunqtis 
Sinaarsis garkvevas gaaCnia didi mniSvneloba, romelic miuTiTebs 
iuridiuli mniSvnelobis mqone faqtebsa da maT preiudiciul 
mniSvnelobaze, kerZod, iuridiulad mniSvnelovania faqtobrivi 
garemoebebi, romlebiTac gansazRvrulia mxareTa materialur-
samarTlebrivi urTierTobiT gaTvaliswinebuli uflebebi da 
valdebulebebi, rac safuZvlad daedo gadawyvetilebis gamotanas.  
     gansaxilveli normis Tanaxmad, faqtebis preiudiciuli 
mniSvnelobis Semowmebis dros mniSvneloba eniWeba aramarto im 
procesualur-samarTlebriv kriteriumebs, romlebiTac 
ganisazRvreba kanonier ZalaSi Sesuli gadawyvetilebis 
formaluri moTxovnebi (samoqalaqo saqmeze kanonier ZalaSi 
Sesuli gadawyvetileba (ganCineba); aRniSnuli gadawyvetileba 
gamotanilia imave mxareebis mimarT, romlebic monawileoben am 
davaSi), aramed am gadawyvetilebiT dadgenili faqtobrivi 
garemoebis Sinaarss (romeli faqtobrivi garemoebebis 
safuZvelzec iqna miRebuli gadawyvetileba, e.i. rac gaxda 
gadawyvetilebis sarezolucio nawilis safuZveli). aRniSnuli 
faqtobrivi garemoebebi da maTi samarTlebrivi Sefasebis Sinaarsi, 
romlis safuZvelzec iqna miRebuli gadawyvetileba, vlindeba 
gadawyvetilebis ara sarezolucio, aramed - samotivacio 
nawilidan, romliTac unda dgindebodes saqmeze gamotanili, 
kanonier ZalaSi Sesuli, gadawyvetilebis miRebisaTvis 
aucilebeli faqtebi, romlebic warmoadgenen am konkretul 
samoqalaqosamarTlebrivi ganxilvis sagans.259 
 

                                                 
258

 saqarTvelos samoqalaqo saproceso kodeqsis 106-e muxlis “b” qvepunqti/ ix. 
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amdenad, rogorc Cans, sssk-is 106-e muxlis rogorc “b”, aseve “g” 
qvepunqtebis Tanaxmad, faqtis preidicialurad dadgenilad 
miCnevisaTvis metad didi mniSvneloba gaaCnia materialur-
samarTlebriv aspeqtebs. amasTan erTad gasaTvaliswinebelia isic, 
rom am aspeqtis arsebobaSi ar unda vigulisxmoT mxolod iseTi 
faqtebi, romlebic dadgenilad aris miCneuli kanonier ZalaSi 
Sesuli gadawyvetilebiT. zemoaRniSnuli procesualuri 
kriteriumebis arsebobis SemTxvevaSic ki sasamarTlom upirobod 
ar unda miiRos kanonier ZalaSi Sesuli gadawyvetilebiT 
miCneuli faqtebi, rogorc preidicialuri xasiaTis mqone. 
 
sasamarTlo praqtikam gviCvena, rom aris SemTxvevebi, rodesac 
samoqalaqo (administraciul) saqmeze kanonier ZalaSi Sesuli 
gadawyvetilebiT dadgenilad aris miCneuli iseTi faqti, romlis 
arseboba-ararseboba gavlenas ar axdens am gadawyvetilebiT 
dadgenil Sedegze. anu procesualuri dokumentiT ki aris 
dadgenili es faqti, magram gadawyvetileba mas ar eyrdnoba. unda 
iTqvas, rom erTi SexedviT yovelTvis advili ar aris imis 
garkveva, gamomdinareobs Tu ara  gansaxilvel faqtidan kanonier 
ZalaSi Sesuli gadawyvetilebis sarezolucio nawili.  

 
ganvixiloT Semdegi magaliTi sasamarTlo praqtikidan: “2007 wlis 
11 oqtombers Sps „saqarTvelos rkinigzam“ sarCeliT mimarTa 
qobuleTis raionul sasamarTlos “b”-s n.  b.-sa da “g”-s g. g. 
winaaRmdeg da moiTxova miyenebuli zianis _ 15122.45 laris 
anazRaureba. saapelacio sasamarTloSi mosarCele edaveboda 
mxolod “b”-s, romlsaganac iTxovda zemoaRniSnuli Tanxis 
dakisrebas. miyenebul ziansa da misi odenobas mosarCele 
adasturebda baTumis raionuli prokuraturis Sesaxeb 2006 wlis 
26 dekembris dadgenilebiT, romliTac Sewyda sisxlis samarTlis 
saqme, qmedebaSi danaSaulis niSnebis ararsebobis gamo, magram 
amave dadgenilebaSi miTiTebulia, rom rkinigzis gadasasvlelis 
morige “b”-m ar Seasrula gadasasvlelebis mowyobisa da 
momsaxurebis cp-4288 instruqciiT gaTvaliswinebuli moTxovnebi, 
kerZod, ar CarTo SemzRudavi signalebi da ar Seatyobina sadgur 
qobuleTis moriges rkinigzis gadasasvlelze warmoqmnili 
dabrkolebis Sesaxeb. amave dadgenilebaSi miTiTebulia, rom 
satvirTo matareblis Sejaxebis Sedegad Sps `saqarTvelos 
rkinigzam~ ganicada 15.122,45 laris ziani.  
sabolood saapelacio sasamarTlom ar gaiziara Sps “saqarTvelos 
rkinigzis” moTxovna da axali gadawyvetilebiT uari uTxra mas 
sarCelis dakmayofilebaze, rac gasaCivrda sakasacio wesiT. 
sakasacio palatam ganmarta, rom kasatori (mosarCele) Tavis 
moTxovnis safuZvlad uTiTebs baTumis raionuli prokuraturis 
Sesaxeb 2006 wlis 26 dekembris dadgenilebaze, romliTac Sewyda 
winaswari gamoZieba sisxlis samarTlis kanoniT gaTvaliswinebuli 
qmedebis ararsebobis gamo.  
sakasacio palata yuradRebas amaxvilebs saapelacio sasamarTlo 
sxdomaze Sps `saqarTvelos rkinigzis~ warmomadgenlis mier 
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gakeTebul axsna-ganmartebaze, romliTac man ganacxada, rom ` . . 
ziani miviReT matareblebis dayovnebis Sedegad~ (s.f. 157).   
saapelacio sasamarTlom aRniSna, rom am ganmartebis garda, Sps 
`saqarTvelos rkinigza~ ver adasturebs zianis safuZvlianobasa 
da odenobas.  
aseve gasaTvaliswinebelia, rom baTumis raionuli prokuraturis 
Sesaxeb 2006 wlis 26 dekembris dadgenileba, romelSic 
miTiTebulia, rom satvirTo matareblis Sejaxebis Sedegad Sps 
`saqarTvelos rkinigzam~ ganicada 15.122,45 laris ziani, ar 
SeiZleba miviCnioT mtkicebulebad, romliTac dasturdeba 
vagonebis dayovnebiT miRebuli zianisa da misi odenobis faqti.  
upirveles yovlisa, pasuxgasacemia, saWiroebs Tu ara mtkicebas 
aRniSnul dadgenilebaSi miTiTebuli faqti imis Sesaxeb, rom Sps 
`saqarTvelos rkinigzam~ ganicada 15.122,45 laris ziani.  
 konkretul SemTxvevaSi baTumis raionuli prokuraturis 
2006 wlis 26 dekembris dadgenilebiT Sewyda winaswari gamoZieba 
sisxlis samarTlis saqmeze avtosatransporto SemTxvevis faqtze 
sisxlis samarTlis kanoniT gaTvaliswinebuli qmedebis 
ararsebobis gamo. amasTan erTad gansaxilveli normis 
ganmartebisaTvis gasaTvaliswinebelia is, rom zemoaRniSnul 
dadgenilebaSi miTiTebuli garemoebis _ ganxorcielda Tu ara 
moqmedeba da Caidina Tu ara es moqmedeba “b”-m – 
KkvalifikaciisaTvis zianis odenobis faqts ar gaaCnda iuridiuli 
(makvalificirebeli) mniSvneloba. sagzao moZraobis wesebis 
darRvevas, rasac ar mohyva janmrTvelobis naklebad mZime an mZime, 
an sxva dazianeba, mniSvneloba ara aqvs zaralis odenobis faqtis 
arseboba-ararsebobas sisxlis samarTlis saqmisaTvis.”260  
 
amdenad, sakasacio palatam miiCnia Semdegi, rom kasatori ver 
adasturebs, rom 15122,45 laris zianis nawilSi miTiTeba 2006 wlis 
26 dekembris dadgenilebis gamotanis erT-erTi safuZvelia 
(romlis gareSec SeuZlebelia sisxlis samarTlis saqmeze 
winaswari gamoZiebis Sewyvetaze msjeloba). 
aRniSnulis sapirispirod Sps “saqarTvelos rkinigza” samoqalaqo 
saqmis ganxilvisas zianis miyenebis odenobas asabuTebda iseTi 
garemoebebiT, rac ar iyo sisxlis samarTlis wesiT gamotanili, 
kanonier ZalaSi Sesuli dadgenilebis msjelobis sagani. kerZod, 
vagonebis dayovnebis faqtis da dayovnebis Sedegad miyenebul 
zianis Taobaze.  
amasTan mimarTebiT sakasacio palatam aseve ganmarta, rom 
“vagonebis dayovnebis faqti da am dayovnebis Sedegad miRebuli 
zianis odenoba SesaZlebelia dadasturdes saamisod 
gaTvaliswinebuli formiTa da wesiT Sedgenili aqtebiT”.  
sakasacio palatam aseve ganmarta, rom kasatori arc erTi 
instanciis sasamarTloSi ar uTiTebs, Tu konkretulad ramdenad 
dayovnda mgzavrTa gadayvana, bargis, tvirT-bargis, fostis, 
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tvirTis gadazidva, aseve konkretulad romeli vagonebis 
(konteinerebis), ra drois monakveTiT da a.S.  
saqarTvelos sarkinigzo kodeqsis 52-e muxlis pirveli nawilis 
Tanaxmad, garemoebebi, romlebic sarkinigzo mimosvlis 
monawileTa pasuxismgeblobis safuZvels warmoadgens, dasturdeba 
komerciuli, teqnikuri da saerTo formis aqtebiT. amave muxlis 
me-15 nawilis Tanaxmad, am muxliT gauTvaliswinebel sxva 
garemoebaTa dasamowmeblad dgeba teqnikuri da saerTo formis 
aqtebi, `rkinigziT mgzavrTa gadayvanis, bargis, tvirT-bargisa da 
fostis gadazidvis wesebisa~ da „rkinigziT tvirTis gadazidvis 
wesebis“ Sesabamisad.  
vagonebis dayovnebis mizezebi, maTi raodenoba, dayovnebis dro da 
a.S SesaZlebelia dadasturdes mxolod zemoaRniSnul normatiul 
aqtebSi miTiTebuli, konkretuli SemTxvevis amsaxveli 
(komerciuli, teqnikuri, saerTo) aqtebis meSveobiT.  
aRniSnulis zogadi danawesi mocemulia saqarTvelos samoqalaqo 
saproceso kodeqsis 102-e muxlis me-3 nawiliT, romlis mixedviT: 
`saqmis garemoebebi, romlebic kanonis Tanaxmad unda dadasturdes 
garkveuli saxis mtkicebulebebiT, ar SeiZleba dadasturdes sxva 
saxis mtkicebulebebiT~.  
  amrigad, saqarTvelos samoqalaqo kodeqsis 992-e muxliT 
gaTvaliswinebuli pasuxismgeblobis dakisrebisaTvis, 
aucilebelia arsebobdes ara marto “b”-s, rogorc rkinigzis 
gadasasvlelis morigis mier saTanado normatiuli aqtebiT 
gansazRvruli funqciuri valdebulebebis Seusruleblobis 
(marTlsawinaaRmdego, braleuli moqmedebis), aramed am 
valdebulebis SeusruleblobiT gamowveuli zianisa da misi 
odenobis faqti, rasac kasatori ar uTiTebs.”261 
 
aRniSnulis gaTvaliswinebiT, mniSvnelovania is, rom kanonier 
ZalaSi Sesuli baTumis raionuli prokuraturis 2006 wlis 26 
dekembris dadgenilebaSi miTiTebuli zianis odenobis Taobaze 
faqts aranairi iuridiuli mniSvneloba ar gaaCnda amave 
dadgenilebiT damdgari Sedegis mimarT. winaaRmdeg SemTxvevaSi 
nebismieri garemoeba, romelic miTiTebulia kanonier ZalaSi 
Sesul procesualur dokumentSi da romelsac ar efuZneba am 
procesualuri dokumentis sarezolucio nawili, miviCnevT, 
rogorc preiudiciuli mniSvnelobis faqtad, rac dauSvebelia. 
 
iuridiul literaturaSi aRniSnulia, rom kanonier ZalaSi 
Sesuli ganaCeni262 gamotanili unda iqnes mxolod Semdeg faqtebze: 
hqonda Tu ara moqmedebas adgili da Caidina Tu ara es moqmedeba 
mocemulma pirma. amdenad, sxva sakiTxebze ganaCeni ar aris 
savaldebulo sasamarTlosaTvis samoqalaqo procesSi. magaliTad 
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ar xdeba danaSauliT miyenebuli zaralis (zianis) odenobis 
(moculobis) preiudicireba.263 
 
migvaCnia, rom es mosazreba moiTxovs dazustebas. rogorc ukve 
aRvniSneT, rodesac yuradRebas vamaxvilebT gansaxilveli normis 
Tanaxmad preiudiciul faqtebze, kerZod: hqonda Tu ara moqmedebas 
adgili da Caidina Tu ara es moqmedeba mocemulma pirma, 
mniSvneloba gaaCnia yvela im makvalificirebel elements, romlis 
Sedegad dadginda, konkretul SemTxvevaSi, sisxlis samarTlis 
saqmeze moqmedeba, romelsac gaaCnia mniSvneloba samoqalaqo 
saqmisaTvis. kidev erTxel davZenT, rom Tu sisxlis samarTlis 
saqmeze am moqmedebis erT-erT makvalificirebel elements 
warmoadgens zianis odenoba, maSin vfiqrobT, rom igi (sxva 
kriteriumebis gaTvaliswinebiT) unda miviCnioT preiudiciul 
faqtad samoqalaqo saqmeSi.   
amasTan mimarTebiT v. xrustalis sadisertacio naSromSi 
miTiTebulia, rom kanonier ZalaSi Sedis gadawyvetilebis 
samotivacio nawiliT dadgenili mxolod is faqtobrivi 
garemoebebi, romlebic kanonis Tanaxmad asabuTeben, amarTleben 
sarezolucio nawils.264 
aqedan gamomdinare, sakasacio sasamarTlom unda Seamowmos, Tu 
konkretuli faqti ramdenad warmoadgenda im iuridiulad 
mniSvnelovan faqts, romelsac mohyveboda kanonier ZalaSi Sesuli 
sarezolucio nawilSi asaxuli Sedegi. anu, sxvagvarad rom 
ganvmartoT, es faqti iuridiulad unda amarTlebdes 
gadawyvetilebis Sedegs. Cven ar vgulisxmobT iseT SemTxvevebs, 
rodesac kanonier ZalaSi Sesuli gadawyvetilebiT sasamarTlom 
arasworad daukavSira faqti Sedegs. am SemTxvevaSi ver movaxdenT 
am gadawyvetilebis “revizias”. kidev erTxel davZenT, rom 
mxedvelobaSi gvaqvs iseTi SemTxvevebi, rodesac sasamarTlo 
uTiTebs, rom mis mier es faqti dadgenilia, magram Sedegs 
ukavSirebs sul sxva faqtebs.   
 
zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom 
imisaTvis, rom sasamarTlom miiCnios faqti preidicialurad, is 
unda darwmundes imaSi, rom am faqts gaaCnda iuridiuli 
mniSvneloba, anu unda darwmundes, rom kanonier ZalaSi Sesuli 
gadawyvetilebis sarezolucio nawili efuZneba am faqts. 
winaaRmdeg SemTxvevaSi es faqti ar SeiZleba miviCnioT 
preidicialur faqtad da is unda iqnes Seyvanili mtkicebis 
saganSi. 
 
ganvixiloT meore SemTxveva: kasatoris mier am faqtis winaaRmdeg 
Sedavebis SemTxvevaSi ra farglebSi amowmebs sakasacio 
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sasamarTlo saapelacio sasamarTlos mier preidicialurad 
dadgenilad miCneul faqts. 
 
Cven mier dasmuli sakiTxiT TiTqosda iqmneba garkveuli 
paradoqsi, romelic badebs kiTxvebs. Tu preidicialuri faqtebi 
ar saWiroeben mtkicebas da, aqedan gamomdinare, isini ar Sedian 
mtkicebis saganSi, ra mniSvneloba SeiZleba hqondes mxaris am 
faqtebTan mimarTebiT Sedavebas da, miT umetes, rogor unda 
ganisazRvros misi farglebi. 
 
diax, preidicialuri faqtebi, rogorc prezumirebuli faqtebi, ar 
mtkicdeba arc mosarCelis da arc mopasuxis mier. am orive 
kategoriis faqtebis mimarT mxareTa mtkicebiTi saqmianoba ar 
mimdinareobs, magram, miuxedavad amisa, yovelive aRniSnuli ar 
gamoricxavs imas, rom am faqtebis uaryofa SeuZlebelia.265 
imis gaTvaliswinebiT, rom Cvens interess am SemTxvevaSi iwvevs 
preidicialuri faqtebis Semowmebis Taviseburebebi, unda 
aRiniSnos, rom am faqtebis irgvliv davas gaaCnia garkveuli 
specifika. wina sakiTxis Seswavlis Sedegebis gaTvaliswinebiT, 
unda aRiniSnos, rom preidiciumebis dros faqti-safuZveli 
Sedgeba rogorc procesualuri, aseve materialur-samarTlebrivi 
mxareebisagan, risTvisac aucilebelia maTi erTdroulad 
arseboba. cxadia, rom mxolod am SemTxvevaSi gamoiyeneba 
prezumirebuli faqti. rodesac Cven vambobT, rom preidicialuri 
faqtebi mtkicebas ar saWiroeben, mxedvelobaSi gvaqvs ara faqti-
safuZveli, aramed - faqti-safuZvlis erT-erTi elementi, kerZod, 
materialur-samarTlebrivi faqtebi. ra Tqma unda, rodesac am 
faqtebze mxare uTiTebs rogorc preidicialurad dadgenilze, 
xolo mowinaaRmdege mxare davobs uSualod am faqtebTan 
mimarTebiT, amiT am faqtebis preidicialuroba eWvis qveS ar 
dgeba. magram, SesaZlebelia davas iwvevdes TviTon faqti-
safuZveli, rogorc preidicialuri faqtis warmoSobis winapiroba. 
am SemTxvevaSi dava mimdinareobs faqt-safuZvlze, masSi Semaval, 
rogoc procesualur, aseve materialur-samarTlebriv mxareze. 
faqti-safuZvlis uaryofis SemTxvevaSi aRar moqmedeben 
preidicialuri faqtebi,266 rac niSnavs imas, rom es faqtebi Sedian 
mtkicebis saganSi, romelTa dadastureba-uaryofa xdeba 
mtkicebiTi saqmianobisaTvis dadgenili wesebis mixedviT. 
sakasacio sasamarTlos ganxilvis sagans SeiZleba warmoadgendes 
sakasacio pretenzia, romelic exeba preidicialuri faqtis 
arasworad gamoyenebas, anu procesualur-samarTlebrivi normis 
darRvevas, romliTac ganisazRvreba preidicialuri faqtebi. am 
SemTxvevaSi, rogorc Cven vTvliT, sakasacio sasamarTlos 
ganxilvis sagans SeiZleba warmoadgendes saapelacio 
sasamarTlos mier faqti-safuZvlis gansazRvris procesualur-
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samarTlebrivi da materialur-samarTlebrivi kriteriumebi, rac 
sabolood mimarTulia mtkicebis sagnis farglebis sworad 
gansazRvrisaken. im SemTxvevaSi, Tu saapelacio sasamarTlom 
procesualuri normis arasworad ganmartebis Sedegad, rac 
gamoricxavda faqti-safuZvlis arsebobas, arasworad gamoiyena 
preidicialuri faqti, es miuTiTebs imaze, rom sasamarTlom 
arasworad amoricxa mtkicebis sagnidan faqti, romlis gamokvleva-
dadgenisaTvis aucilebeli iyo mtkicebis saerTo wesebis dacva. 
aqedan gamomdinare, am procesualur-samarTlebrivi danawesis 
dacva, saboloo jamSi, uzrunvelyofs mtkicebis sagnis swor 
formirebas, rac Sedis mosamarTlis kompetenciaSi (ix. $ 3.3.). 
faqti-safuZvlis uaryofa SeiZleba gamoixatos im gadawyvetilebis 
gauqmebaSi (sssk-is 421-e muxliT gaTvalswibuli saqmis warmoebis 
ganaxlebis saxeebis meSveobiT), rac warmoadgenda faqtis 
preidicialurad cnobis safuZvels. magaliTad, i. serikovi 
ixilavs situacias, rodesac saqmeze dadagenilia faqti, romelic 
uaryofs preidicialur faqts, romelic, Sesabamisad, gamagrebulia 
kanonier ZalaSi Sesuli gadawyvetilebiT. sasamarTlo koliziis 
winaSea, rodesac erT SemTxvevaSi mtkicebis saganSi Semavali 
faqti upirispirdeba faqts, romelic ar saWiroebs mtkicebas.267 
amasTan mimarTebiT arsebobs sxvadasxva mecnieris azri, romlebic 
miiCneven am problemis sxvadasxvagvarad gadawyvetis 
SesaZleblobas. amasTan dakavSirebiT procesualur mecnierebaSi 
daisaxa ori mimarTuleba: avtorebi v. kaminskaia, v. arsenieva, v. 
doroxovi Tvlian, rom sasamarTlos ar SeuZlia uaryos 
preidicialuri faqti, sanam gadawyvetileba (ganaCeni) ar iqneba 
gauqmebuli kanoniT dadgenili wesiT268. sxva mosazrebis momxreni 
arian i. petruxini da r. raxunovi. isini Tvlian, rom arsebuli 
kolizia unda gadawydes mosamarTlis Sinagani rwmenis 
safuZvelze.269 am bolo mosazrebis Tanaxmad, mecnierebi uSveben, 
rom sasamarTlom SesaZloa, gadaamowmos preidicialuri faqti, 
arc ki gaiziaros igi da daadginos sxva faqti. 
 
magram zemoaRniSnuli mosazrebebidan gamoirCeva m. strogoviCis 
da misi momxreebis pozicia, romelic gamomdinareobs iqidan, rom 
sasamarTlo SeboWilia preidicialuri faqtiT. imisaTvis, rom 
sasamarTlom uaryos misi preidicialoba, aucilebelia, rom 
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kanoniT dadgenili wesiT gauqmdes gadawyvetileba (ganaCeni), 
romliTac igi iyo dadgenili.270 zemoaRniSnul sakiTxs, ra Tqma 
unda, gaaCnia Tavisi praqtikuli mniSvneloba, rodesac erTma 
mxarem warmoadgina kanonier ZalaSi Sesuli gadawyvetuleba, 
romelic miuTiTebs faqtis preidicialur mniSvnelobaze, xolo 
meore mxarem warmoadgina mtkicebuleba, romelic gamoricxavs im 
faqtis arsebobas, romelic dadgenilia kanonier ZalaSi Sesuli 
gadawyvetilebiT. 
 
magram rodesac am or faqts Soris arsebobs konkurencia, Cven 
migvaCnia, rom faqtobrivi situacia sworad unda Sefasdes. im 
SemTxvevaSi, rodesac erT saqmeze gamotanili kanonier ZalaSi 
Sesuli gadawyvetilebiT ukve dadgenilia faqti, romelsac gaaCnia 
preidicialuri mniSvneloba, anu es faqti dadgenilia mtkicebiTi 
saqmianobis Sedegad, xolo ganxilvis procesSi arsebul saqmeze 
imave faqtis sawinaaRmdegod mxarem waradgina mtkicebulebebi, 
vfiqrobT, rom sasamarTlom prioriteti unda mianiWos 
preidicialur faqtebs da xelmeored ar unda gaxados es faqti 
mtkicebis kvlevis sagani. ra Tqma unda, am SemTxvevaSi, rogorc 
Cven ukve aRvniSneT, sasamarTlom unda Seamowmos faqti-safuZveli 
da darwmundes, rom igi akmayofilebs yvela samarTlebriv 
kriteriums. mxolod am pirobebSi SeiZleba prioritetebze 
saubari. winaaRmdeg SemTxvevaSi mniSvneloba ekargeba faqtis 
preidicialurobas, is sxva mtkicebulebebis arsebobis SemTxvevaSi 
avtomaturad aRmoCndeba mtkicebis saganSi da daiwyeba misi 
arseboba-ararsebobis Taobaze mtkicebiTi saqmianoba, rac migvaCnia, 
rom dauSvebelia. amdenad, aseTi saxis konkurencia, rodesac erT 
mxarezea preidicialuri faqti, xolo meoreze - mtkicebuleba, 
romelic mas gamoricxavs, araTanabarzomieria. kidev erTxel 
davZenT, rom am SemTxvevaSi xdeba ara faqti-safuZvlis uaryofa, 
aramed - mxolod misi erT-erTi elementis uaryofa, rac daculia 
preidicialurobiT. faqti-safuZvlis arsebobis SemTxvevaSi 
moqmedebs kanonis imperatiuli danawesi, romelic ar 
iTvaliswinebs sxvagvar ganmartebas.271 
 
sxvagvarad gveqneba saqme, rodesac saqmeSi dgindeba iseTi 
garemoebebi, romlebic cvlian situacias, miuxedavad imisa, rom 
faqtis preidicialuri mniSvneloba arc aris uaryofili. 
magaliTad, kanonier ZalaSi Sesuli gadawyvetilebiT dgindeba 
sesxis xelSekrulebiT nakisri valdebuleba, xolo gansaxilvel 
saqmeSi dgindeba faqtobrivi garemoebebi, romlebic uTiTeben 
moTxovnis xandazmulobis vadis gasvlaze. 
 
iuridiul literaturaSi aseve kiTxvas iwvevs sakiTxi, Tu 
ramdenad inarCunebs preidicialur mniSvnelobas faqti, rodesac 
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ganxilvis procesSi arsebul saqmeSi aseve monawileoben sxva 
pirebic, an kanonier ZalaSi Sesul gadawyvetilebaSi mxare, 
romelic monawileobda mopasuxed, am saqmeSi monawileobs rogorc 
mesame piri damoukidebeli moTxovniT da a.S.272 
aqedan gamomdinare, sasamarTlo praqtikaSic aris SemTxvevebi, 
rodesac sasamarTlo ar iRebs faqts, rogorc preidicialurad 
mniSvnelovans, radgan mis mier gansaxilvel saqmeSi, garda im 
pirebisa, romelTa mimarT gamotanili iyo kanonier ZalaSi Sesuli 
gadawyvetileba, aseve monawileoben sxva pirebic. 
 
unda aRiniSnos, rom am sakiTxis ganxilvisaTvis didi mniSvneloba 
eniWeba preidicialurobis procesualur-samarTlebrivi mxares, 
romelic rogorc aRvniSneT, warmoadgens faqti-safuZvlis erT-
erT elements.  
misi gansazRvris kriteriums warmoadgens: kanonier ZalaSi Sesuli 
sasamarTlo gadawyvetileba (ganCineba), romelic gamotanilia 
samoqalaqo an administraciul saqmeze; imave mxareebis 
monawileoba gansaxilvel saqmeSi. 
amdenad, preidicialoba, rogorc wesi, unda SenarCundes, Tu misi 
procesualuri kriteriumebi daculia. amasTan erTad, procesSi 
monawile axali mxare ar unda xdides sadavod preidicialur 
faqts. cxadia, rom faqtis preidicialoba masze aranairad ar 
vrceldeba da am SemTxvevaSi mxolod masze aris damokidebuli, 
Tu es faqti ramdenad SeiZleba Sevides mtkicebis saganSi. xSirad 
saqmeSi axali mxaris monawileoba xdeba preidicialuri faqtis 
uaryofis mizezi.273  
 
zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom 
kasatoris pretenziis safuZvelze sakasacio sasamarTlo amowmebs 
preidicialur faqtebs procesualur-samarTlebriv da 
materialur-samarTlebriv farglebSi.  
 
ganvixiloT mesame SemTxveva: SeiZleba Tu ara preidicialurad 
miCneulma faqtma dakargos Tavisi gansakuTrebuli Tvisebebi da 
transformirdes mtkicebis saganSi Semaval faqtaT. 
 
wina sakiTxis ganxilviT, Cven nawilobriv gaveciT pasuxi kiTxvas, 
Tu ramdenad SesaZlebelia preidicialuri faqti transformirdes 
mtkicebis saganSi Semaval faqtad. faqti-safuZvlis uaryofis 
SemTxvevaSi aRar arsebobs preidicialuri faqtis gamoyenebis 
winapiroba, rac niSnavs imas, rom es faqti Sedis mtkicebis 
saganSi, romelzec vrceldeba mtkicebiTi saqmianobisaTvis 
damaxasiaTebeli yvela niSan-Tviseba. magram SesaZlebelia iseTi 
SemTxvevebi, rodesac mxare, romlis sasargeblodac moqmedebs 
preidicialuri faqti, ar iyenebs mas rogorc preidicialurs da 
Tavisi poziciebis dacvis mizniT ebmeva mtkicebiTi saqmianobaSi. am 
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SemTxvevaSi, SeiZleba iTqvas, rom preidicialuri mniSvnelobis 
faqti warmoadgens mtkicebis saganSi Semaval faqts. 
 
sxvagvarad aris saqme, rodesac mosamarTle afasebs sayovelTaod 
aRiarebul faqtebs.274 
 
iuridiul literaturaSi aRniSnulia, rom sayovelTaod cnobilia 
iseTi faqti, romlis arsebobis Sesaxeb icis adamianTa farTo 
wrem, maT Soris, saqmis ganmxilvelma mosamarTlemac, ris gamoc 
aseTi faqti aRar saWiroebs mtkicebas.275 imisaTvis, rom faqti 
sayovelTaod iyos cnobili sakmarisia, rom am faqtis Sesaxeb 
icodnen ara marto saqmeSi monawile pirebma, aramed - saqmis 
ganmxilveli sasamarTlos adgilas mcxovrebma adamianTa farTo 
wrem.276 magaliTad, germaniis samoqalaqo saproceso kodeqsis 291-e 
muxlis Tanaxmad, sayovelTaod aRiarebul faqtebs warmoadgenen 
sasamarTlosaTvis cnobili faqtebi, romlebic ar saWiroeben 
mtkicebas.277 aRniSnuli procesualuri danawesi xazs usvams im 
garemoebas, rom, upirveles yovlisa, es faqti sasamarTlosaTvis 
unda iyos cnobili. es is faqtebia, romlebic cnobilia presidan,  
radio-televiziidan, romelTa realoba ar iwvevs aranair eWvs.278 
 
SesaZlebelia iTqvas, rom faqtis sayovelTaod aRiarebisaTvis 
unda arsebobdes ori piroba: obieqturi da subieqturi. obieqturi 
piroba miuTiTebs imaze, rom es faqti cnobilia farTo wrisaTvis, 
xolo subieqturi piroba uTiTebs imaze, rom es faqti cnobilia 
sasamarTlosaTvis.279  
 
amasTan, gasaTvaliswinebelia SemTxvevebi, rodesac 
dasadasturebeli cnobebi gavrcelebulia da cnobilia ara 
zogadad yvelasTvis, aramed mis Sesaxeb ician mxolod konkretul 
adgilas, rasac SeiZleba vuwodoT lokaluri280 xasiaTis 
SemTxveva. 
 
magram, aqac gasaTvaliswinebelia, rom rodesac adgili aqvs e.w. 
lokalur farglebSi gavrcelebul cnobebs, Cveni azriT, didi 
mniSvneloba gaaCnia imas, Tu ramdenad iyo es cnobebi cnobili 
sasamarTlosaTvis, romelic ixilavs am konkretul davas. aseTi 
kategoriis SemTxvevebis ganxilvisas sakasacio sasamarTlom 
yuradReba unda miaqcios im sasamarTlos damokidebulebas am 

                                                 
274

 saqarTvelos samoqalaqo saproceso kodeqsis 106-e muxlis “a” qvepunqti 
275

 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi. 
Tb., 2006., gv. 377 
276

 ix. T. liluaSvili. “samoqalaqo saproceso samarTali”, Tb. 2005, gv. 216 
277

 Гражданское процессуальное уложение Германии. Wolters Kluwer, 2008г.,2006. статья 291 
278

 А. Г. Давтян. Гражданский процесс зарубежных стран. М. 2009г., стр., 63.aseve ix. /А. Х. 

Гольмстен. Учебник русского гоажданского судопроизводства. С-Пб; 1913г citirebulia М. 

Треушников. Хрестоматия по гражданскому процессу. М. 1996г., стр., 103 
279

 С. В. Курылев. Установление истины в советском правосудии. Автореферат. М. 1967г. стр. 20 
280

 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi. 
Tb., 2006., gv. 378 



 125 

faqtebisadmi, romlis adgilmdebareobis gaTvaliswinebiT misTvis 
cnobili iyo am cnobebiT gavrcelebuli faqtebis Sesaxeb da 
amdenad, aRar arsebobs maTi mtkicebis aucilebloba. am 
SemTxvevaSi xazi unda gavusvaT erT mniSvnelovan detals. is 
garemoeba, rom mxolod mosamarTlisaTvis an mxolod farTo 
wrisaTvis aris cnobili gansaxilveli faqtis Sesaxeb, ar aris 
sakmarisi imisaTvis, rom es faqti amoiricxos mtkicebis sagnidan. 
unda komulaciurad arsebobdes orive piroba - rogorc 
obieqturi, aseve subieqturi. 
 
Semdegi faqtebi, romlebic ar Sedian mtkicebis saganSi, 
warmoadgenen udavo faqtebs. 
 
iuridiul literaturaSi miCneulia, rom mtkicebis saganSi ar 
Sedian udavo faqtebi, erT-erTi mxaris mier aRiarebuli faqtebi. 
amasTan erTad gasaTvaliswinebelia, rom rogorc udavo faqtebi, 
aseve aRiarebuli faqtebi xSir SemTxvevaSi ganxilulia erT 
konteqstSi.  
Cven migvaCnia, rom arsebobs ori saxis udavo faqti. pirveli, es is 
faqtebia, romelTa Taobaze mxareebi ar daoben da faqti, romelic 
aRiara meore mxarem. am or moments Soris TiTqmis ar arsebobs 
gansxvaveba. orive maTganis arsebobas erTi da igive Sedegi aqvs. 
magram rogorc Cven vfiqrobT, gansxvaveba gamoixateba 
procesualur-samarTlebrivi normebis ganmartebaSi. 
 
upirveles yovlisa,  yuradReba gavamaxviloT germanuli 
saproceso kodeqsis 288-e muxlis pirvel nawilze da 138-e muxlis 
me-3 nawilze. kerZod, 288-e muxlis pirveli nawilis Tanaxmad, 
faqtebi, romlebzec Tavis moTxovnas amyarebs mxare da romelic 
sasamarTlo ganxilvis ganmavlobaSi aRiara mowinaaRmdege mxarem, 
ar saWiroebs mtkicebas. amave kodeqsis 138-e muxlis me-3 nawilis 
Tanaxmad, faqtebi, romlebic pirdapir ar arian Sedavebuli, 
iTvleba aRiarebulad.281 rogorc vxedavT germaniis samoqalaqo 
procesi ganasxvavebs erTmaneTisagan procesis ganmavlobaSi 
aRiarebul faqtebs im faqtebisagan, romlebic ar arian 
Sedavebuli.   
 
saqmis ganxilvisas mosamarTlem relaciis282 principis mixedviT, 
upirveles yovlisa, unda gamoyos udavo faqtebi da gamijnos isini 
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sadavo faqtebisagan. Semdeg xdeba ukve sadavo faqtebis 
diferencireba maTi iuridiuli mniSvnelobis mixedviT, rac 
TavisTavad ukavSirdeba samarTlebriv sakiTxebs. 
 
samoqalaqo saproceso kodeqsi ar icnobs udavo faqtebis cnebas, 
saproceso kodeqsi gansazRvravs mxolod erT-erTi mxaris mier 
faqtis aRiarebis samarTlebriv meqanizms.  
amdenad, udavo faqtebis arseboba ikveTeba sarCelze Sesageblis 
wardgenis stadiaze. kerZod, sarCelSi mosarCelem unda miuTiTos 
konkretuli faqtebi da garemoebebi, romlebzec mosarCele 
amyarebs Tavis moTxovnebs.283 Sesabamisad, mopasuxem sarCelis 
arcnobis SemTxvevaSi unda miuTiTos faqtebi da garemoebebi, 
romlebsac emyareba misi Sesagebeli sarCelis winaaRmdeg.284 
mxareTa axsna-ganmartebebis mosmenis dros axal garemoebebs da 
mtkicebulebebs sasamarTlo mxedvelobaSi miiRebs mxolod 
kanoniT gaTvaliswinebul SemTxvevaSi.285 kerZod, unda arsebobdes 
ori piroba: sasamarTlo unda darwmundes, rom maT Sesaxeb Tavis 
droze ar iyo gancxadebuli sapatio mizeziT da es ar momxdara 
gaWianurebis mizniT. anu, miTiTebuli winapirobebi warmoadgens 
sasamarTlos mier am garemoebebis ara gasaziareblad miRebis 
safuZvels, aramed iRebs maTi ganxilvisa da analizis 
TvalsazrisiT.286   
 
amdenad, mxaris ufleba, sadavod gaxados Tu ara esa Tu is faqti, 
ukavSirdeba SejibrebiTobis princips287. am uflebis Sesabamisi 
procesualuri mimdinareobisas, argamoyenebis SemTxvevaSi 
moqmedebs mkacri procesualuri danawesebi. amdenad, udavo 
faqtebi warmoadgens saqmis mosamzadebel etapze288 mtkicebis 
sagnis formirebis dros289 gansazRvrul faqtebs, romlebic ar 
saWiroeben mtkicebas. 
 
faqtis aRiareba _ warmoadgens erT-erT mtkicebulebas, mxaris 
axsna-ganmartebas.290 unda aRiniSnos, rom  faqtis aRiarebas gaaCnia 
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misTvis damaxasiaTebeli niSnebi, romlebic gamoixateba imaSi, rom 
misi aRiareba SeiZleba winaswari sasamarTlo ganxilvisaTvis 
momzadebis an am saqmis sasamarTlo sxdomaze ganxilvis dros 
zepiri an werilobiTi formiT.291 
mtkicebis sagnis formirebis Semdeg aRiarebuli faqti 
amoiricxeba mtkicebis sagnidan. am SemTxvevaSi mniSvnelovania 
faqtis aRiarebis iuridiuli mniSvneloba. aRiarebas adgili aqvs 
mxolod im SemTxvevaSi, Tu mxare adasturebs misi mowinaaRmdege 
mxaris mier moyvanil iseT faqts, romelzec is amyarebs Tavis 
moTxovnasa Tu Sesagebels. am SemTxvevaSi gasaTvaliswinebelia, 
rom mosarCele ar aris valdebuli miiRos aseTi aRiareba. 
rogorc aRvniSneT, faqtis arseboba-ararsebobis aRiareba 
warmoadgens erT-erT mtkicebulebas, romlis miReba-Sefasebas 
axasiaTebs zogadad mtkicebulebebTan sasamarTlos Semxeblobis 
yvela niSan-Tviseba im Taviseburebebis gaTvaliswinebiT, rac 
damaxasiaTebelia mxareTa axsna-ganmartebis institutisaTvis.292  
 
sasamarTlosaTvis araviTar mtkicebulebas ara aqvs winaswar 
dadgenili Zala.293 Sesabamisad, arc mxaris mier faqtis aRiarebas 
ara aqvs winaswar dadgenili Zala. unda vifiqroT, rom sssk-is 131-
e muxlis dispoziciiT gansazRvruli danawesi imis Sesaxeb, rom 
sasamarTlos SeuZlia sakmaris mtkicebulebad CaTvalos da 
sasamarTlos gadawyvetilebas safuZvlad daudos erTi mxaris 
mier faqtis arseboba-ararebobis dadastureba (aRiareba), 
romelzec meore mxare amyarebs Tavis moTxovnasa Tu Sesagebels, 
damokidebuls xdis aRniSnul aRiarebas sasamarTlos Sefasebaze. 
samarTlis normaSi miTiTebuli termini “SeuZlia” adeqvaturad 
aJRerebs amave kodeqsis 105-e muxlis danawess, romlis Tanaxmad. 
mtkicebulebas ara aqvs sasamarTlosaTvis winaswar dadgenili 
Zala da mas sasamarTlo afasebs Sinagani rwmeniT, romelic unda 
emyarebodes sasamarTlo sxdomaze maT yovelmxriv, srul da 
obieqtur ganxilvas. 
 
amasTan erTad, gasaTvaliswinebelia, rom faqtis aRiarebis 
Sefasebisas mniSvneloba gaaCnia uSualod mxaris mier gakeTebul 
aRiarebas. 
iuridiul literaturaSi gamoTqmulia mosazreba, rasac aseve 
Cvenc viziarebT, rom faqtis aRiarebis, rogorc mtkicebulebis 
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erT-erTi mniSvnelovani saSualebis, wyaro SeiZleba iyos 
uSualod mxare da ara - misi warmomadgeneli.294 
 
metad mniSvnelovania, rom kanoniT gaTvaliswinebulia mxaris 
ufleba, gaaqarwylos (uaryos) Tavisi aRiareba295. aRniSnuli 
uflebis realizacia damokidebulia iseTi garemoebebis 
arsebobaze (am garemoebebs SeiZleba uwodoT mtkicebulebaTa 
faqtebi), romlebic adastureben Secdomis Sedegad faqtis 
aRiarebas; aRniSnuli ganpirobebuli iyo iseTi garemoebebiT, 
romlebic cnobili gaxda misTvis aRiarebis Semdeg, anda adgili 
hqonda masze fsiqikur Tu fizikur zemoqmedebas, romelic 
gamoricxavda mis Tavisufal nebas. 
am uflebis gamoyeneba mxares SeuZlia sasamarTlos mier 
gadawyvetilebis gamotanamde. 
aRniSnuli miuTiTebs imaze, rom mxaris mier am uflebis 
gamoyenebisas, sasamarTlom unda ganixilos es garemoebebi da maT 
dasadastureblad gankuTvnili mtkicebulebebi, rac TavisTavad 
iTvaliswinebs Sesabamisi procesualuri moqmedebis 
ganxorcielebas. 
 
amdenad, udavo faqtebi, romlebic Cven pirobiTad davyaviT, 
rogorc sakuTriv udavo faqtebad da faqtis aRiarebad, miuTiTebs 
imaze, rom saboloo SedegiT maT Soris aranairi gansxvaveba ar 
aris, radgan rogorc erT, aseve meore SemTxvevaSi isini 
amoiricxebian mtkicebis sagnidan. magram gansxvavdebian maTi 
miReba-Semowmebis procesualur-samarTlebrivi regulaciuri 
meqanizmebiT, rasac didi mniSvneloba gaaCnia ara marto 
Teoriuli, aramed praqtikuli TvalsazrisiTac. 
 
aRniSnuli gansxvavebebi warmoadgens mniSvnelovan procesualur-
samarTlebriv kriteriumebs, romelTa gaTvaliswinebiT sakasacio 
sasamarTlo amowmebs am faqtebis safuZvelze miRebul saapelacio 
sasamarTlos gadawyvetilebis kanonierebas.296 
 
rac Seexeba prezumfciebs, maT Sesaxeb Cven gveqneba saubari Semdeg 
paragrafSi. am SemTxvevaSi aRvniSnavT mxolod imas, rom rogorc 
es faqtebi, aseve prezumirebuli faqtebi ar saWiroeben mtkicebas. 
mniSvnelovania is, rom mtkicebulebebis Sefasebisas ikveTeba 
prezumirebul faqtsa da mosamarTlis Sinagan rwmenas Soris 
Semxeblobis Taviseburebebi. unda aRiniSnos, rom iuridiul 
literaturaSi daisva kiTxva: mniSvnelovania Tu ara 
sasamarTlosaTvis prezumirebuli faqtebi. SeuZlia Tu ara 
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sasamarTlos maTi uaryofa mtkicebulebaTa Tavisufali Sefasebis 
safuZvelze.297 
 
aRniSnuli kiTxva gamowveulia prezumfciis Sesaxeb SexedulebiT, 
romlis Tanaxmad, igi miCneulia surogatul mtkicebulebad. am 
Sexedulebis mimdevrebi arian v. endemani, g. dormindontovi, a. 
Steinbergi.298 
vfiqrobT, rom prezumfcia ar SeiZleba miviCnioT mtkicebulebad, 
radgan prezumfciis instituts ekargeba Tavisi mniSvneloba. misi 
arsi zustad imaSi gamoixateba, rom prezumirebuli faqti ar 
saWiroebs dadasturebas. sxva sakiTxia, rodesac Cven vsaubrobT 
faqti-safuZvlis dadastureba-uaryofaze, romelzec 
damokidebulia prezumirebuli faqtis gamoyenebis bedi. Semecnebis 
sagani gacilebiT ufro farToa, vidre mtkicebis sagani, masSi 
SeiZleba moviazroT iseTi garemoebebi, obieqturi sinamdvilis 
faqtebi, romlebsac uSualo kavSiri gaaCniaT saqmesTan.299 
prezumfcia, rogorc garkveuli varaudi ama Tu im faqtis Sesaxeb, 
miuTiTebs imaze, rom misi dadastureba ar xdeba mtkicebiTi 
saqmianobis Sedegad. amdenad, mosamarTlis Sinagani rwmena 
SesaZlebelia safuZvlad daedos mtkicebulebaTa Sefasebas, magram 
rac Seexeba prezumirebul faqts, im pirobebSi, rodesac ar iqna 
uaryofili faqti-safuZveli, sasamarTlom unda gamoiyenos 
prezumirebuli faqti, rac miuTiTebs mis imperatiul xasiaTze.300  
 
SesaZlebelia davaskvnaT, rom preidicialurad dadgenili faqtebi, 
sayovelTaod cnobili faqtebi, udavo faqtebi da prezumfciebi 
SeiZleba gaxdes sakasacio sasamarTlos Sefasebis obieqti 
(sagani). Semowmebisas yuradsaRebia is, Tu saapelacio 
sasamarTlom ramdenad marTebulad miiCnia faqtebi im faqtebad, 
romlebic ar saWiroeben mtkicebas, e.i. ramdenad marTebulad 
amoricxa saapelacio sasamarTlom es faqtebi mtkicebis sagnidan. 
am SemTxvevaSi sakasacio sasamarTlom TviTon unda gamoiyenos 
Semecnebis xerxebi da Camoayalibos is aucilebeli kriteriumebi, 
romlebic gansazRvraven ara marto imas, rom es is faqtebia, 
romlebic ar saWiroeben mtkicebas, aramed imasac, Tu maTi 
dadgenilad cnobisaTvis ra SemecnebiT-logikuri xerxebia 
gamosayenebeli da, Sesabamisad, ra procesualur-samarTlebrivi da 
materialur-samarTlebrivi kriteriumebi gansazRvraven am 
faqtebis dadgenilad cnobas. 
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IV. faqtobrivi garemoebebis dadgenisa da Semowmebis 
procesis zogierTi Tavisebureba. 
 
4.1. mtkicebiTi saqmianobis zogierTi Tavisebureba  
 
unda aRiniSnos, rom sakasacio sasamarTlos faqtobriv 
garemoebebTan mimarTebiT yvelaze ufro mWidro kavSiri ikveTeba 
faqtobrivi garemoebebis dadgenis procesis kanonierebis 
Semowmebisas, e.i. maSin, rodesac sakasacio saCivari Seicavs 
miTiTebebs procesualur-samarTlebriv normebze.  
 
mxedvelobaSi unda iqnes miRebuli is, rom SeuZlebelia imis 
garkveva, Tu rogor unda ganxorcieldes mtkicebulebaTa 
Segrovebis, Semowmebis, gamokvlevisa da Sefasebis wesebi misi 
darRvevis, uaryofis Tanafardobis ganxilvis gareSe. amisaTvis 
mniSvnelovania uSualod mtkicebis procesisa da misi yvela 
elementis ganxilva, anu saproceso-samarTlebrivi danawesebis 
ganxilva, rac gaxda darRvevis sagani. amis Semdeg SeiZleba 
gamovkveToT sakasacio sasamarTlosaTvis kanonierebis aRsadgenad 
dadgenili samarTlebrivi kriteriumebi. 
 
amdenad, gasarkvevia, ra aris mtkicebiTi saqmianoba da ra 
Semxebloba gaaCnia masTan sakasacio sasamarTlos? 
 
yvelaze mokled mtkiceba SeiZleba davaxasiaToT,  rogorc 
samoqalaqo saqmis gadawyvetisaTvis iuridiulad mniSvnelovani 
faqtobrivi garemoebebis damtkicebis saqmianoba. SejibrebiTobis 
principidan gamomdinare, mxareebi sargebloben Tanabari 
uflebebiTa da SesaZleblobebiT, daasabuTon TavianTi 
moTxovnebi, uaryon an gaaqarwylon meore mxaris mier 
wamoyenebuli moTxovnebi, mosazrebebi Tu mtkicebulebebi. mxareebi 
TviTonve gansazRvraven, Tu romeli faqtebi unda daudon 
safuZvlad TavianT moTxovnebs an romeli mtkicebulebebiT unda 
dadasturdes es faqtebi.301 
 
Cven xazi gavusviT SejibrebiTobis gansazRvris meqanizms, sadac 
yvelaze naTlad Cans, Tu ra mWidro kavSiria faqtobriv 
garemoebebsa da mtkicebulebebs Soris mtkicebis procesSi. 
mtkicebis procesSi SeuZlebelia es ori instituti warmovidginoT 
erTmaneTis gareSe.  
 
 gadawyvetilebiT dadgenili faqtobrivi garemoebebis Semowmebis 
farglebi ganisazRvreba am faqtebis dadgenisaTvis arsebuli 
saproceso wesebis dacvis SemowmebiT.302  
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SesaZlebelia Tamamad iTqvas, rom sakasacio sasamarTlo 
procesualuri darRvevebis kuTxiT gasaCivrebuli gadawyvetilebis 
Semowmebisas, am darRvevebis Semecnebas, axorcielebs 
procesualuri faqtebis damdgeni mtkicebulebebis meSveobiT. am 
SemTxvevaSi sakasacio sasamarTlo faqts “uyurebs” 
mtkicebulebebis meSveobiT.  
mtkicebiTi saqmianoba ukavSirdeba mtkicebis sagans da mimarTulia 
obieqturad arsebuli mtkicebis saganSi (ix. $ 3.3.) Semavali 
faqtobrivi garemoebebis dadgena-uaryofis dadasturebisaken.  
 
mtkicebiTi saqmianoba, procesualuri TvalsazrisiT warmoadgens 
kanoniT dadgenili wesiT sasamarTlos winaSe mxareTa poziciebis 
WeSmaritebis dadasturebas.303 procesualur samarTalSi, 
mtkicebulebiTi TeoriaSi xSirad am sakiTxebTan dakavSirebul 
problemebze saubrobdnen da sxvadasxva mosazrebas gamoTqvamdnen 
WeSmaritebis arsis Sesaxeb.304 magram am SemTxvevaSi Cven unda 
davazustoT, Tu ras warmoadgens WeSmariteba mtkicebulebaTa 
TeoriaSi da sabolood ra mizans isaxavs procesualuri 
darRvevebis Semowmeba sakasacio sasamarTloSi.  
 
Cven vfiqrobT, rom pozitiur samarTlebriv WrilSi WeSmaritebis 
gansazRvras gaaCnia metad didi mniSvneloba. rogorc aRiniSna, 
mtkicebiTi saqmianoba xorcieldeba mtkicebiTi saSualebebiT 
(saxeebiT). konkretuli mtkicebulebebi fasdeba mosamarTlis 
Sinagani rwmenis safuZvelze.305 xolo Sinagani rwmena 
pirdapirproporciulia WeSmaritebis dadgenis procesTan. 
 
hegeli aRniSnavda, rom WeSmariteba filosofiaSi warmoadgens mis 
Sesabamisobas realobis cnebasTan.306 
 
Cven SemTxvevaSi realobis aTvlis wertils warmoadgens 
pozitiur-samarTlebrivi danawesebi, romelTa dacviT aris 
garantirebuli mosamarTlis mier am realobis danaxvis 
SesaZlebloba. Cven vfiqrobT, rom zustad amaSi gamoixateba 
samarTlis logikis mniSvneloba, anu logikuri aTvlis wertilis 
arCevaSi, rasac konkretul SemTxvevaSi warmoadgens 
samarTlebrivi norma.  
magram amasTan erTad unda gaviTvaliswinoT, rom WeSmaritebis 
pozitiur-samarTlebriv Sinaarss safuZvlad udevs 
SejibrebiTobis principi, romlis Tanaxmad, materialuri 
WeSmaritebis principi gardaiqmneba formaluri WeSmaritebis 
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principad.307 amasTan erTad, unda aRiniSnos, rom dadgenili 
faqtobrivi garemoebebis WeSmaritebis kriteriums warmoadgens 
praqtika.308 
 
samarTalSefardebiTi aqtis romelime logikuri operaciisadmi 
reducirebis SeuZlebloba cxadi xdeba iuridiuli normisa da 
sasamarTlo gadawyvetilebis Sefardebisas. samarTlebrivi norma 
warmoadgens aramarto logikuri operaciis aTvlis wertls, 
aramed is aris momzadebuli gadawyvetileba, gansazRvruli da 
warmodgenili SemTxveva mosamarTlisaTvis.309 
 
zustad am logikuri aTvliTi wertiliT mocemuli SemTxvevis 
dadasturebisaTvis procesualuri SesaZleblobebis gamoyenebis 
kanonzomierebis dacviT miRebuli Sedegi warmoadgens 
WeSmaritebas pozitiur samarTlebrivi gagebiT (formaluri 
WeSmariteba). aRniSnuli WeSmaritebis dadgenaSi gamoixateba 
mtkicebiTi procesis Semowmebis mizani. 
 
aqedan gamomdinare, procesualuri darRvevebis Semowmeba 
sakasacio sasamarTloSi ukavSirdeba formaluri WeSmaritebis 
miRebis winapirobebis sworad gansazRvras. 
 
magram isic unda miviRoT mxedvelobaSi, rom WeSmariteba 
konkretul SemTxvevaSi izomeba sasamarTlos darwmunebis 
xarisxiT, romlis arsi vlindeba SejibrebiTobis principSi. 
 
amave dros, sasamarTlos mier mtkicebulebaTa Sefaseba Tavisi 
Sinagani rwmenis safuZvelze niSnavs imas, rom mxolod 
sasamarTlo wyvets mtkicebulebaTa sarwmunoobis sakiTxs, maTSi 
mocemuli Sinaarsis sinamdvilisa Tu sicruis Taobaze, rac 
sakmarisi unda iyos swori daskvnebis gasakeTeblad.310  
“germanul samarTalwarmoebaSi sasamarTlo darwmunebaSi 
igulisxmeba saboloo darwmuneba. mxolod varaudis gadalaxva ar 
aris sakmarisi. aseve aRsaniSnavia, rom praqtikaSi sasamarTlo 
darwmunebis formebis dros ar aris aucilebeli sizuste. 
aRniSnuli saqmis monacemebSi, mTavaria varaudis mxolod iseTi 
xarisxi, romelic sasamarTlos eWvebs gaufantavs gansaxilvel 
saqmeze.”311 
 
SeiZleba vifiqroT, rom Sinagani rwmenis safuZvelze 
mtkicebulebebis Sefaseba ukavSirdeba zemoT ganxiluli 
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WeSmaritebis gansazRvras. am mtkicebulebebidan saqmisaTvis 
mniSvnelovani faqtis dadgenisaTvis informaciis namdvilobisa da 
sakmarisobis miReba ukavSirdeba Sinagani rwmenis iuridiul, 
fsiqologiur da zneobriv aspeqtebs.312 amdenad, Sinagani rwmenis 
Camoyalibeba emorCileba garkveul process, romlis ganmavlobaSi 
mosamarTle Tanmimdevrulad, mtkicebulebaTa samarTlebrivi da 
logikuri mxareebis SefasebiT akeTebs daskvnebs dasadgeni 
faqtebis Taobaze. rac mTavaria, unda aRiniSnos, rom Sinagani 
rwmena Semowmebas ar eqvemdebareba. SesaZlebelia mxolod im 
winapirobebis Semowmeba, rac sakmarisia Sinagani rwmenis 
CamoyalibebisaTvis. amdenad, rodesac sakasacio sasamarTlo 
amowmebs saapelacio sasamarTlos mier mtkicebulebaTa 
Sefasebisas daSvebul darRvevebs aucileblad sworad unda 
gansazRvros Semowmebis farglebi, romelSic ar Sedis am 
mtkicebulebaTa Semfasebeli mosamarTlis Sinagani rwmena. 

 
magram ar unda dagvaviwydes, rom mtkicebiT saqmianobaSi 
monawileoben rogorc mosamarTle, aseve - mxareebi. amdenad, 
sakasacio sasamarTlos procesualuri darRvevebis Semowmebisas 
faqtobrivad uwevs mtkicebiTi saqmianobaSi sasamarTlos 
saqmianobis Semowmeba. 
 
hegeli aRniSnavda, rom usafuZvloa imis miTiTeba, rom mxolod 
mosamarTleebi adgenen saqmeze faqtobriv garemoebebs, radgan 
yvela adamians Seswevs amis unari, visac ar gaaCnia iuridiuli 
ganaTleba.313  
 
ra Tqma unda, Cvenis mxriv aRvniSnavT, rom mtkicebiT saqmianobaSi 
monawileoben rogorc sasamarTlo, aseve is subieqtebi, 
romelzedac SeiZleba gavrceldes faqtis daumtkiceblobis 
araxelsayreli Sedegebi, anu gadawyvetilebis kanonieri Zala 
(mxareebi, Tanamonawileebi, kerZod, mosarCele, mopasuxe, 
TanamosarCele, Tanamopasuxe, agreTve mesame piri damoukidebeli 
sasarCelo moTxovniT da mesame piri damoukidebeli sasarCelo 
moTxovnis gareSe).314 sasamarTlo ar SeiZleba iyos damtkicebis 
tvirTis (movaleobis) subieqti315, magram sasamarTlo 
pasuxismgebelia mtkicebiTi saqmianobis ganxorcielebisas, rac, 
upirveles yovlisa, gamoixateba mtkicebis sagnis gansazRvraSi, 
mtkicebis tvirTis sworad ganawilebaSi mtkicebulebaTa 
uzrunvelyofisas, sasamarTlo davalebebis gacemisas da a. S.316 da 
rac mTavaria - saqmisaTvis mniSvnelovani faqtobrivi garemoebebis 
dadgenilad cnobaSi. 
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amdenad, rogorc sasamarTlos, aseve mtkicebis saqmianobis sxva 
subieqtebs gaaCniaT kanoniT gaTvaliswinebuli ufleba-
valdebulebebi, romlis farglebSic isini axorcieleben 
mtkicebiT saqmianobas, magram sakasacio sasamarTlos mier 
Semowmebas eqvemdebareba mtkicebiTi procesSi mxolod 
sasamarTlos saqmianoba. 
 
germanuli mtkicebulebiTi Teoriis msgavsad SeiZleba gamovyoT 
mtkicebis struqturuli elementebi, romlebsac warmoadgens 
faqtebis mtkicebulebaTa saSualebebiT dadastureba da 
mtkicebulebebis Segroveba, moZieba da Sefaseba.317 
 
amasTan erTad, mtkicebas gaaCnia garegani da Sinagani mxareebi. 
aRniSnulTan mimarTebiT, gamovyoT mtkicebulebiTi saqmianobis 
zogierTi Taviseburebebi, romlebic vlindeba samarTlebriv da 
logikur mxareebSi, rac Tan sdevs mtkicebis mTel process. 
 
mtkicebiTi saqmianobis zemoaRniSnuli mxareebi faqtobrivad 
warmoadgens sakasacio sasamarTlos mier mtkicebiTi procesis 
Semowmebis kriteriumebs, rac, Sesabamisad, moicavs mtkicebis 
struqturul elementebs. 
 
samarTlebriv mxareSi, upirveles yovlisa, unda vigulisxmoT is 
samarTlebrivi danawesebi, romlebic gansazRvraven mtkicebiTi 
saqmianobis formas. am mxriv unda iTqvas, rom procesualuri 
mtkicebis samarTlebriv wyaros warmoadgens ara marto 
procesualuri, aramed materialuri samarTalic.  
 
procesualur-samarTlebriv normebs, romlebic gansazRvravs 
mtkicebiT saqmianobas gaaCnia zogadi da specialuri xasiaTi. 
zogadi Sesabamisad mocemulia samoqalaqo saproceso kodeqsis 
zogad debulebebSi, romlebic saerToa mTeli procesualur 
mtkicebiTi saqmianobisaTvis, xolo specialuri - gansakuTrebul 
nawilSi, romelic gansazRvravs konkretuli procesualuri 
urTierTobebisaTvis damaxasiaTebel specialur danawesebs.  
 
mtkicebiT procesTan mimarTebiT specialuri xasiaTis 
procesualuri normebi, procesualuri urTierTobis 
samarTlebriv-regulaciuri TvalsazrisiT Tavis mxriv SegviZlia 
davyoT rogorc sasamarTlo instanciurobis, aseve 
samarTalwaroebis saxeobisa da stadiebis mixedviT. magaliTad, 
axlad aRmoCenil garemoebaTa gamo saqmis warmoebis ganaxlebis 
Sesaxeb gancxadebis Setanisas, sxva garemoebebis garda 
ganmcxadebelma unda daadasturos, rom misTvis cnobili gaxda 
iseTi garemoebebi da mtkicebulebebi, romlebic, adre rom 
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yofiliyo warmodgenili sasamarTloSi saqmis ganxilvis dros, 
gamoiwvevda misTvis xelsayreli gadawyvetilebis gamotanas da a.S. 
 
rogorc aRiniSna, mtkicebiT saqmianobaze aseve gavlenas axdenen 
materialur-samaTlebrivi normebic. am mxriv ar SeiZleba 
materialur-samarTlebrivi normebis rolis Semcireba samoqalaqo 
procesualuri mtkicebiTi318 saqmianobis ganxorcielebaSi. 
faqtobrivad materialur-samarTlebrivi normebi gansazRvraven 
xSir SemTxvevaSi, Tu ra mtkicebulebebiT unda dadasturdes 
mtkicebis saganSi Semavali faqtebi, rogor unda moxdes mtkicebis 
tvirTis ganawileba, prezumfciis roli mtkicebis tvirTis 
ganawilebisas. ar SeiZleba dadasturdes garemoebebi iseTi saxis 
mtkicebulebebiT, romlebiTac dasturdeba sxva garemoebebi da 
a.S.319 
amdenad, unda aRiniSnos, rom mtkicebiTi saSualebebis 
gamoyenebisas didi mniSvneloba eniWeba mtkicebis saganSi Semavali 
faqtebis swor analizs, romlis safuZvels, Sesabamisad, 
warmoadgens sadavo urTierTobis momwesrigebeli materialur-
samarTlebrivi norma. 
 
procesualuri formis garda mtkicebiTi saqmianobisaTvis 
damaxasiaTebelia retrospeqtiuli da rekonstruqciuli forma.320 
aRniSnuli formis mTavari amocanaa, aRdgenil (rekonstruirebul) 
iqnes is, rasac hqonda adgili warsulSi.321 Sesabamisad, im codnis, 
informaciis miReba, rac gaaCnia mtkicebulebas dasadgeni faqtis 
Taobaze, SeuZlebelia warmovidginoT logikuri operaciebis 
gareSe. 
 
amdenad, am SemTxvevaSi Cvens winaSea “xidi”, romelic akavSirebs 
samarTlebriv da logikur midgomebs erTmaneTTan. mtkicebiTi 
saqmianoba ar SeiZleba warmovidginoT ara marto samarTlebrivi 
mxaris, aramed logikuri procesebis gamoyenebis gareSe. 
mtkicebas procesSi, rogorc logika-samarTlebriv saqmianobas, 
romelic mimdinareobs samoqalaqo saproceso formis saxiT, 
gaaCnia faqtebis realuri suraTis aRdgenis mizani.322 
 
aqedan gamomdinare, mtkicebiTi saqmianoba ar SeiZleba 
warmovidginoT Semecnebis procesis gareSe, radgan mtkiceba 
warmoadgens Semecnebis procesis nairsaxeobas, ra drosac farTod 
unda iyos gamoyenebuli Semecnebis iseTi meTodebi, rogoricaa 
dakvirveba, aRwera, aRmoCenis da fiqsaciis mecnierul-teqnikuri, 
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eqsperimentuli meTodebi, gazomva, gamoangariSeba, modelireba, 
restavracia da rekonstruqcia.323 
arsebobs sxvadasxva tipis meTodebis klasifikacia, romelic 
erTobliobaSi qmnis meTodologias, romelic gagebul unda iqnes 
agreTve rogorc Teoriuli da praqtikuli principebisa da 
saSualebebis sistemis organizacia da agebuleba.324 
magram Cveni interesis sagans warmoadgens samoqalaqo saproceso 
mtkiceba, rogorc Semecnebis erT-erTi nairsaxeoba, romlis 
ganxorcielebis formula mocemulia samarTlebriv normaSi. 
 
imis gaTvaliswinebiT, rom mtkicebis mizania iuridiulad 
mniSvnelovani faqtobrivi garemoebebis dadgena, unda aRiniSnos am 
faqtebis retrospeqtiul-rekonstruqciuli xasiaTi, romelic 
procesis monawile subieqtebs avaldebulebs dasadgeni viTarebis 
aRdgenas, TavisTavad moiTxovs uSualo da SualobiT Semecnebas. 
aRniSnuli Semecnebis saxeebi mWidrod aris dakavSirebuli 
mtkicebulebaTa sxvadasxva saSualebasTan.  
 
ZiriTadad procesualuri mtkiceba xorcieldeba SualobiTi 
Semecnebis saxiT, radgan xSirad xdeba zustad iseTi garemoebebis 
dadgena, romlebsac adgili hqonda warsulSi da aucilebelia 
sxvadasxva mtkicebulebis gamoyenebiT aRdges warsulSi momxdari 
sinamdvile. magram es imas ar niSnavs, rom procesualuri mtkiceba 
uSualo SemecnebiT ar xorcieldeba. aris SemTxvevebi, rodesac 
sasamarTloSi aucilebeli xdeba iseTi garemoebebis dadgena, 
romlebic ganagrZoben arsebobas saqmis ganxilvis dros 
(magaliTad, adgilze daTvaliereba, nivTobrivi mtkicebulebebis 
daTvaliereba da a.S.). “sasamarTlos mier saqmisaTvis mniSvnelobis 
mqone garemoebebis grZnobadi aRqmis gziT dadgenis dasaSveboba 
SeiZleba imiT dasabuTdes, rom aseTi aRqmisas saWiro ar aris 
logikuri, azrobrivi procesebis Careva, radgan empiriul 
safexurze xdeba faqtis mxolod konstatacia.”325 
 
Sesabamisad, mtkicebiTi saqmianoba - es iseTi procesualur-
samarTlebrivi urTierTobaa, romelsac gaaCnia garkveuli 
stadiebi da misi subieqtebis ufleba-valdebulebebi. Cven ukve 
gavamaxvileT yuradReba imaze, rom mtkicebiT saqmianobaSi 
monawileoben rogorc procesis mxareebi, aseve sasamarTlo. magram 
mtkicebiTi saqmianobis yovel subieqts gaaCnia kanoniT misTvis 
gankuTvnili uflebamosileba, romlis Taviseburebebi vlindeba 
mtkicebiTi saqmianobis sxvadasxva stadiaze. i. reSetnikova 
gamoyofs mtkicebiTi saqmianobis ramdenime stadias. esenia: 
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mtkicebis sagnis gansazRvra; mtkicebulebaTa Segroveba; 
mtkicebulebaTa gamokvleva sasamarTloSi; mtkicebulebaTa 
Sefaseba.326 aqve igi askvnis, rom samoqalaqo saproceso mtkicebis 
stadiebi _ es aris garkveuli, procesualuri subieqtebis 
Tanmimdevruli mtkicebiTi saqmianoba, romelic urTierTkavSirSia 
samoqalaqo procesis stadiebTan.327 ar SeiZleba ar daveTanxmoT 
aRniSnul mosazrebas, magram aqve mivuTiTebT, rom stadiebad 
dayofili zemoaRniSnuli moqmedebebis mTavar mizans warmoadgens 
saqmisaTvis mniSvnelovani faqtobrivi garemoebebis dadgena. 
imisaTvis, rom sworad ganxorcieldes mtkicebulebaTa Segroveba, 
maTi gamokvleva da Sefaseba, upirveles yovlisa, sworad unda 
ganisazRvros dasadgeni faqtebis wre. magram yovelive amisaTvis 
aucilebelia pasuxismgeblobis ganawileba mtkicebisas, rasac 
uzrunvelyofs mosamarTle. amdenad, vfiqrobT, rom zemoaRniSnul 
stadiebTan erTad, aseve unda moviazroT mtkicebis tvirTis 
sworad ganawileba. 
 
rogorc ukve aRvniSneT, mtkiceba, Tavisi Sinaarsis 
gaTvaliswinebiT, warmoadgens process, romelSic unda 
ganvasxvaoT misi Sinagani da garegani mxareebi. mis Sinagan mxares 
warmoadgens logikur-fsiqologiuri azrobrivi mxare, xolo 
garegans warmoadgens praqtikuli, procesualuri mxare.328 
mtkicebiT saqmianobaSi argumentacias (rac logikuri operaciis 
msgavsad xorcieldeba) gaaCnia didi mniSvneloba, radgan mxareebi 
waradgenen mtkicebulebebs da aseve monawileoben maT 
gamokvlevasa da SefasebaSi. am gagebiT mtkicebiTi saqmianoba 
gamoixateba mosazrebebisa da Sedavebebis dasabuTebasa da 
sasamarTlos darwmunebaSi.329 
 
mtkicebiTi saqmianobis saSen masalas warmoadgens mtkicebuleba, 
romelic aris procesualuri saSualeba, riTac mxareebi 
sasamarTloSi adastureben saqmisaTvis mniSvnelovan faqtobriv 
garemoebebs, rac miiReba da gamoikvleva kanoniT dadgenili 
wesebis dacviT. 
 
mtkicebis zemoaRniSnuli garegani da Sinagani mxareebi vlindeba 
mtkicebulebebis raobaSi. zustad am mtkicebulebebis meSveobiT 
xdeba faqtiuri situaciis aRdgena, danaxva.  
 
amdenad, mtkicebulebis Sinaarsi gamoixateba im informaciaSi, 
codnaSi, romelsac is atarebs dasadgeni faqtis Taobaze. xolo 
formaSi igulisxmeba misi procesualuri saSualeba, romelic 
mkacrad aris gansazRvruli samoqalaqo saproceso kodeqsiT da 
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iTvaliswinebs yoveli mtkicebulebiTi saSualebis gamoyenebis 
zogad da gansakuTrebul, specialur wesebs.  
 
magaliTad, n. xoferia aRniSnavs, rom germaniis mtkicebiTi 
samarTlis TeoriaSi miRebulia mtkicebulebebis Semdeg 
klasifikacia: 1. mtkicebis miznobriobis mixedviT ganasxvaveben 
srul mtkicebulebebs da mtkicebulebebs, romlebic exmareba 
gansazRvruli faqtebis albaTobis damtkicebas. srulad iwodeba 
mtkicebulebebi, romelTa WeSmaritebaSi sasamarTlo 
absoluturad darwmunebulia. faqtiur mtkicebad iwodebian 
mtkicebulebebi, romelTa meSveobiT dasturdeba sxva faqtebis 
simarTle an sicrue. ZiriTad mtkicebulebad iwodeba 
mtkicebulebebi, romlebsac warmoadgenen mtkicebis tvirTis 
matarebeli mxareebi. urTierTsawinaaRmdego mtkicebulebas, an 
kontrargumentebs warmoadgenen mowinaaRmdege mxaris mier 
arsebuli mtkicebulebebis uaryofis saSualebebi. 2. 
mtkicebulebebis warmodgenis saSualebebis mixedviT ganasxvaveben 
pirdapir da irib mtkicebulebebs. pirdapiri mtkicebulebiT 
xorcieldeba samarTlebrivi normis faqtobrivi Semadgenlobis 
arsebobis uSualo dadastureba. iribi mtkicebuleba ewodeba iseT 
mtkicebulebas, romelTa sagania faqti - mtkicebebi. 3. 
procesualuri formis mixedviT ganasxvaveben mkacr 
mtkicebulebebs da Tavisufal mtkicebulebebs. mkacrs uwodeben 
iseT mtkicebulebebs, romlebic gaTvaliswinebuli samoqalaqo 
procesualuri kanonmdeblobiT. Tavisufali mtkicebulebebi ar 
aris damokidebuli kanoniT gaTvaliswinebuli mtkicebis 
saSualebebze. magaliTad, ucxouri samarTlis komentari, 
cnobebi.330 
 
amdenad, mtkicebiTi saqmianoba xasiaTdeba garkveuli 
TaviseburebebiT, romlebic vlindeba procesualur-samarTlebriv 
formaSi, atarebs retrospeqtiul-rekonstruqciul xasiaTs, igi 
avaldebulebs mxareebs aRadginon momxdari SemTxvevis suraTi, 
romelsac gaaCnia kompleqsuri procesualur-samarTlebrivi da 
logikuri mniSvneloba.331 amasTan erTad mtkiceba warmoadgens 
mtkicebulebaTa Segrovebis, Semowmebis da SefasebisaTvis 
sasamarTlosa da mxareebis samarTliT mowesrigebul saqmianobas, 
romlis mizania saqmis sworad gadawyvetisaTvis mniSvnelobis 
mqone faqtobrivi garemoebebis dadgena.332 
zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom 
sakasacio sasamarTlos Semowmebis obieqts SeiZleba 
warmoadgendes procesualuri darRvevis faqtebi, rac ukavSirdeba 
mtkicebis sagnis gansazRvris, mtkicebis tvirTis ganawilebis, 
mtkicebulebaTa Segrovebis, maTi  gamokvlevisa da Sefasebis 
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marTebulebis Semowmebas. Semowmeba moicavs mtkicebiTi 
saqmianobis samarTlebriv da logikur mxareebs, romlis mizans 
warmoadgens formaluri WeSmaritebis dadgena. 
 
konkretuli Tematikis gaTvaliswinebiT, Cven ar CavurRmavdiT 
mtkicebiT saqmianobasTan dakavSirebul sxvadasxva Teoriul 
Sexedulebas. Cven mxolod zogadi daxasiaTebiT vecadeT Segveqmna 
garkveuli warmodgena samoqalaqo saproceso mtkicebaze raTa 
gamokveTiliyo mtkicebiTi procesis zogierTi Tavisebureba, rac 
warmoadgens sakasacio sasamarTlos Semowmebis obieqts.   
 

4.2. mtkicebiTi saqmianoba da misi Sefaseba sakasacio 
sasamarTloSi 
 
imis gaTvaliswinebiT, rom sakasacio sasamarTlos qarTuli 
modeli ar aris faqtebis damdgeni sasamarTlo da amowmebs 
mxolod gasaCivrebuli gadawyvetilebis samarTlebriv mxares, 
uneblieT ibadeba kiTxva: xdeba Tu ara mtkicebiTi saqmianoba 
sakasacio sasamarTloSi, Tuki cnobilia, rom “mxolod faqtebis 
da ara samarTlebrivi sakiTxebis damtkicebaa SesaZlebeli da 
aucilebeli”.333  
 
swored am SemTxvevaSi unda movixmoT mtkicebiTi saqmianoba 
sasamarTlo instanciurobis Taviseburebebis gaTvaliswinebiT. Cven 
ukve aRvniSneT, rom saapelacio da sakasacio instanciis 
sasamarTloebSi saqmis ganxilvisas, aseve SeiZleba mtkicebis 
saganSi Sediodes is procesualur-samarTlebrivi faqtebi, 
romlebic uSualo gavlenas axdenen gadawyvetilebis miRebaze. (ix. 
$ 3.3.). 
 
Sesabamisad, am faqtobrivi garemoebebis dadgena, romlebic 
miuTiTeben procesualur-samarTlebrivi normis darRvevaze, 
saWiroebs kanoniT dadgenili wesiT mtkicebas. amdenad, sakasacio 
sasamarTloSi xorcieldeba mtkicebiTi saqmianoba, romelsac 
gaaCnia misTvis damaxasiaTebeli Taviseburebebi da romelic ar 
SeiZleba gavaigivoT zogadad saproceso mtkicebis damaxasiaTebel 
saqmianobasTan. zustad aRniSnuli mtkicebis sagnis sworad 
gansazRvriT uzrunvelyofilia sakasacio sasamarTlos mier 
saapelacio sasamarTlos mtkicebiTi procesis Semowmeba. 
 
upirveles yovlisa, misi Tavisebureba imaSia, rom kasators 
SeuZlia miuTiTos im faqtebsa da mtkicebulebebze, romlebic 
adastureben saproceso samarTlis normebis darRvevas, Tu 
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sakasacio saCivari saproceso normebis darRvevas emyareba.334 
kasatoris mowinaaRmdege mxares eZleva ufleba sakasacio saCivris 
winaaRmdeg warmoadginos werilobiTi pasuxi.335 miuxedavad imisa, 
rom kanonSi pirdapir ar aris miTiTebuli sakasacio saCivarze 
Sesageblis Sinaarsis Sesaxeb, kanonis 399-e muxlis Tanaxmad saqmis 
ganxilva sakasacio sasamarTloSi warmoebs im wesebis dacviT, 
romlebic dadgenilia saapelacio sasamarTloSi saqmeTa 
ganxilvisaTvis, garda im gamonaklisebisa, romelTac sakasacio 
sasamarTloSi saqmis warmoebis Tavi Seicavs. amdenad, saapelacio 
sasamarTloSi saqmis momzadebis mizniT, sssk-is 373-e muxlis 
debulebaTa mixedviT da sakasacio sasamarTlos instanciuri 
funqciis Taviseburebebis gaTvaliswinebiT, sakasacio SesagebelSi 
adekvaturi asaxva unda hpovos sakasacio saCivarSi336 miTiTebuli 
sakiTxebis gabaTileba-gaqarwylebis dasabuTeba-argumentaciam. 
 
amdenad, am paragrafiT gansazRvruli konteqstis Sinaarsis 
dacviT SeiZleba iTqvas, rom sakasacio sasamarTloSi mtkicebis 
sagans warmoadgens kasatorisa da misi mowinaaRmdege mxaris mier 
miTiTebuli procesualuri xasiaTis faqtebi, romlebic asabuTeben 
(amarTleben) sakasacio saCivrisa Tu sakasacio Sesageblis 
safuZvels.  
 
amasTan erTad, mniSvnelovania sakasacio sasamarTlos 
mosamarTlis boWvis Tu Tavisuflebis farglebi. im SemTxvevaSi, 
Tu kasatori uTiTebs procesualur darRvevebze, mosamarTle 
SeiZleba gascdes sakasacio saCivriT miTiTebuli darRvevebis 
boWvis farglebs, mxolod sssk-is 404-e muxlis pirveli nawiliT 
gansazRvruli wesiT.337 aRniSnuli normis Tanaxmad, sakasacio 
sasamarTlo amowmebs gadawyvetilebas sakasacio saCivris 
farglebSi. sakasacio sasamarTlos ar SeuZlia Tavisi iniciativiT 
Seamowmos saproceso darRvevebi, garda 396-e muxlis pirveli 
nawilis “v” qvepunqtSi miTiTebuli faqtebisa. kerZod, im faqtebisa 
da mtkicebulebebis, romlebic adastureben procesualur 
darRvevebs, Tu sakasacio saCivari saproceso normebis darRvevas 
emyareba. 
 
am SemTxvevaSi metad sainteresoa mtkicebiTi saqmianobis specifika 
sakasacio sasamarTloSi da mosamarTlis roli am saqmianobaSi. 
upirveles yovlisa, migvaCnia, rom dakonkretebul unda iqnes 
sakasacio sasamarTloSo mosamarTlis moqmedebis farglebi, sssk-
is 404-e muxlis pirveli nawilis konteqstis gaTvaliswinebiT. 
 
savsebiT marTebulad aris miTiTebuli erT-erT sadisertacio 
naSromSi: “Teza, rom kanoni yovelTvis mosamarTleze maRla dgas, 
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 saqarTveos samoqalaqo saproceso kodeqsis 396-e muxlis pirveli nawilis “v” 
qvepunqti. 
335

 ix. iqve me-400 muxli. 
336

 saqarTveos samoqalaqo saproceso kodeqsis 396-e muxlis Sinaarsi. 
337

 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 2005w. gv. 520. 
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aris mniSvnelovani principi, romelic saxelmwifoSi individis 
samarTlebrivi dacvis garantiaa.338” 
 
amave naSromSi miTiTebulia:“amasTan, es ar niSnavs imas, rom 
mosamarTle kanonis sityvasityviTi ganmartebiT unda SeizRudos. 
es iqneboda aRniSnuli principis mcdari gageba, rac 
samosamarTlo samarTlis daniSnulebisa da samarTlebrivi dacvis 
garantiebs kiTxvis niSnis qveS daayenebda. imavdroulad 
mosamarTle SeboWilia samarTliT, romelic mas ar aZlevs 
uflebas, kanonis norma calkeul SemTxvevebTan mimarTebiT 
“avtomaturad” gamoiyenos, magaliTad, maSin, Tu is ar Seesabameba 
samarTlis zogad principebs,339 asworos kidec. mosamarTlis 
amocanaa konkretuli SemTxvevis gadawyvetisas ipovos 
samarTali.340” 

 

igive avtori aRniSnavs, rom  mosamarTlis “mier gamosayenebeli 
normis Sinaarsis TanaSemoqmedia da ara - kanonis teqstis 
meqanikurad ganmxmovanebeli.341” 
 
ar SeiZleba, ar daveTanxmoT zemoaRniSnul mosazrebebs. Cvens 
SemTxvevaSi sakasacio sasamarTloSi mtkicebis sagnis gansazRvras 
da am mtkicebiT saqmianobaSi mosamarTlis rolis dadgenas metad 
didi mniSvneloba eniWeba misi moqmedebis farglebis 
gansazRvrisaTvis, rasac aseve didi praqtikuli mniSvneloba aqvs 
sakasacio sasamarTloSi saqmis warmoebis dros. 
 
aqedan gamomdinare, ibadeba ori kiTxva: pirveli, aZlevs Tu ara 
zemoaRniSnuli samarTlebrivi danawesebi mosamarTles 
SesaZleblobas, procesualur darRvevebze sakasacio saCivarSi 
miTiTebis SemTxvevaSi Tavisi iniciativiT gamoikvlios mxolod 
procesualuri darRvevis damadasturebeli mtkicebulebebi, Tu 
aseve unda gamoikvlios is faqtebi, romelzedac mxare ar 
uTiTebda; meore, SeuZlia Tu ara kasatorma miuTiTos 
procesualur darRvevebze sakasacio sasamarTloSi saqmis 
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 Heck, das Problem der Rechtsgewinnung, Gesetzesauslegung und interessenjurisprudenz, 

Begriffsbildung und a und interessenjurisprudenz, 1932, S. 50 citirebulia, sofio CaCava, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, 
“moTxovna da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., gv. 46  
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 Brandenburg, Die teleologische Reduktion, 1983, S. 4” citirebulia, sofio CaCava, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, 
“moTxovna da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., gv. 43  
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“moTxovna da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., gv. 43. 
341

 sofio CaCava, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, “moTxovna da moTxovnis safuZvlebis konkurencia kerZo 
samarTalSi, Tb., gv. 43, asseve ix. d. kereseliZe, kerZo samarTlis uzogadesi 
sistemuri cnebebi. Tb. 2009, gv. 65. 
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ganxilvis dros, rodesac mas am darRvevebis Taobaze ar hqonda 
miTiTebuli sakasacio saCivarSi misi warmoebaSi miRebis stadiaze. 
 
Tavidanve unda xazgasmiT aRvniSnoT, rom miTiTebuli kiTxvebi ar 
exeba im procesualur darRvevebs, romlebic warmoadgens 
gasaCivrebuli gadawyvetilebis absoluturi gauqmebis safuZvels, 
radgan am procesualur darRvevebTan dakavSirebiT moqmedeben 
gansxvavebuli procesualur-samarTlebrivi regulirebis 
saSualebebi.342 
 
pirvel kiTxvasTan dakavSirebiT unda aRiniSnos, rom dasabuTebul 
sakasacio pretenziaSi (ix $ 1.3, $ 3.2.) miTiTebuli faqti343 
warmoadgens procesualur-samarTlebrivi normis darRvevis faqts, 
ufro zustad, im faqtobriv garemoebebs, romlebic miuTiTebs ara 
marto procesualur darRvevaze, aramed aseve imaze, rom am 
darRvevis Sedegad iqna gamotanili araswori gadawyvetileba, anu 
es darRveva warmoadgens araswori gadawyvetilebis gamomwvev 
Sedegs.344 aRniSnuli daskvnis gakeTebis SesaZleblobas gvaZlevs 
samarTlebriv normaTa ganmartebis specifikacia, rodesac damxmare 
normebis meSveobiT xdeba gamosayenebeli samarTlis normis 
Sinaarsis dazusteba, dakonkreteba, rodesac samarTlis normis 
Semadgenlobis niSnebi ikavebs samarTlebrivi Sedegis adgils.345 
Sesabamisad, am samarTlebrivi Sedegis dadgoma Tavis mxriv 
ukavSirdeba axal, ufro konkretul Semadgenlobas. (ix. $ 3.1.). am 
SemTxvevaSi yuradReba mivaqcioT sssk-is 407-e muxlis me-2 nawilis 
danawess, romelic kasators aZlevs uflebas warmoadginos 
dasaSvebi da dasabuTebuli sakasacio pretenzia (Sedaveba), 
romliTac uaryofilia faqti-safuZveli da, Sesabamisad, ver iqneba 
gamoyenebuli prezumirebuli faqti (ix $ 3.2.). magram imisaTvis, rom 
davakonkretoT am normaSi mocemuli danawesi dasaSvebi da 
dasabuTebuli sakasacio pretenziis (Sedavebis) Sinaarsis 
gasagebad, Cven unda gamovyoT da “davupirispiroT” aRniSnuli 
instituti dadgenili faqtobrivi garemoebebis savaldebulod 
gasaTvaliswinebel instituts (ix. $ 3.2.) da ganvsazRvroT misi 
arsebiTi niSnebi specifikaciis meSveobiT.  
amisaTvis unda ganvsazRvroT zogadad sakasacio saCivris 
Semowmebis farglebi, romlis procesualur-samarTlebrivi 
danawesi mocemulia sssk-is 404-e muxlis pirveli nawiliT. 
aRniSnuli norma akonkretebs, rom sakasacio sasamarTlos 
SeuZlia Tavisi iniciativiT Seamowmos procesualuri darRvevis 
faqtebi im SemTxvevaSi (amave kodeqsis 396-e muxlis pirveli 
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 saqarTveos samoqalaqo saproceso kodeqsis 394-e muxli. 
343
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nawilis “v” qvepunqtis danawesi), Tu sakasacio saCivari saproceso 
normebis darRvevas emyareba, e.i. rodesac am darRvevis Sesaxeb 
(faqti) uTiTebs kasatori. 
 
magram sul sxvagvarad gvaqvs saqme, rodesac xdeba am faqtis 
dadastureba, anu procesualur-samarTlebrivi normis darRvevis 
damtkiceba. arc erT zemoaRniSnul normaSi ar arsebobs 
mosamarTlis boWva Tavisi iniciativiT procesualuri darRvevis 
faqtis damadasturebel mtkicebulebaTa Semowmebaze. piriqiT, 
mosamarTles SeuZlia Seamowmos mtkicebulebebi, romlebic 
adasturebs procesualur darRvevebs. Sesabamisad, aRniSnuli 
saqmianoba ukavSirdeba procesualur-samarTlebriv WrilSi 
mtkicebis stadiebis gansazRvras.  
 
amdenad, damxmare samarTlis normebis meSveobiT specifikaciis 
principis gamoyeneba, samarTlis normis sistemuri ganmartebis 
xerxebis gamoyenebiT da sakasacio sasamarTlos instanciurobis346 
gaTvaliswinebiT SesaZlebels xdis, sworad ganimartos 
procesualuri darRvevebis Semowmebis wesi. 
daskvnis saxiT pirvel kiTxvaze SesaZlebelia gavceT Semdegi 
pasuxi: sakasacio sasamarTlos ar SeuZlia Tavisi iniciativiT 
gaamaxvilos yuradReba procesualuri normebis darRvevis 
faqtebze. mxolod kasatoris mier am faqtebze miTiTebis Semdeg, 
sakasacio sasamarTlo uflebamosilia, Tavisi iniciativiT 
Seamowmos mtkicebulebebi, romlebic adastureben procesualur-
samarTlebrivi darRvevis faqtebs. 
 
 
Semdeg kiTxvaze pasuxi faqtobrivad gamomdinareobs 
zemoaRniSnuli procesualuri danawesebidan. magram amasTan erTad 
mniSvnelovania aRvniSnoT Semdegi: procesualur-samarTlebrivi 
normebis darRvevasTan dakavSirebuli mtkicebiTi saqmianobisas, 
zemoaRniSnuli Taviseburebebis gaTvaliswinebiT, daculi unda 
iqnes kanoniT gaTvaliswinebuli SejibrebiTobisa da mxareTa 
Tanasworobis principi. miuxedavad imisa, rom sakasacio 
sasamarTloSi saqmeTa warmoebis momwesrigebeli normebiT 
pirdapir ar aris miTiTebuli is samarTlebrivi danawesi, romlis 
Tanaxmad sakasacio saCivris ganxilvis dros kasators 
aekrZaleboda procesualur darRvevebze miTiTeba da, Sesabamisad, 
mtkicebulebebis warmodgena, Tu man Tavis droze es ufleba ar 
gamoiyena, magram vfiqrobT, rom am kanoniT gaTvaliswinebuli am 
uflebis gamoyenebis SesaZleblobebi unda ganimartos im 
principebTan SesabamisobaSi, romlebic warmoadgenen 
samarTalwarmoebis ganxorcielebis safuZvels.347 
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 am SemTxvevaSi Cven mxedvelobaSi gvaqvs sakasacio instanciis sasamarTlos 
iseTi arsebiTi niSani, rogoricaa gasaCivrebuli gadawyvetilebis Semowmebis 
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 ix. saqarTveos konstituciis 85-e muxlis me-3 nawili, aseve saqartvelos 
samoqalaqo saproceso kodeqsis me-4 da me-5 muxlebi. 
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amrigad, meore kiTxvis pasuxad unda aRiniSnos, rom kasators 
sakasacio saCivris ganxilvis stadiaze aRar unda mieces imis 
SesaZlebloba, rom miuTiTos procesualur darRvevebze da 
warmoadginos amis dasadasturebeli mtkicebulebebi, radgan amiT 
SesaZlebelia araTanabar mdgomareobaSi Caayenos kasatoris 
mowinaaRmdege mxare. 
 
 
zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom 
mtkicebis sagans sakasacio sasamarTloSi SeiZleba warmoadgendes 
mxolod procesualuri darRvevis faqtebi, romlebzec SeuZlia 
miuTiTos kasatorma mxolod sakasacio saCivris wardgenis 
momentSi da romelTa dasadgenad sakasacio sasamarTlos Tavisi 
iniciativiT SeuZlia Seamowmos saamisod gankuTvnili 
mtkicebulebebi, riTac sabolood uzrunvelyofilia saapelacio 
sasamarTlos mier ganxorcielebuli mtkicebiTi procesis 
Semowmeba. 

 
 
 
4.3. mtkicebiTi procesis Sefasebis zogierTi 
samarTlebrivi da logikuri kriteriumebi  
 
sakasacio sasamarTloSi mtkicebis sagnisa da mtkicebiTi 
saqmianobis zemoaRniSnuli Taviseburebebi gansazRvraven 
saapelacio sasamarTlos mier faqtobrivi garemoebebis dadgenis 
mTeli procesis Semowmebis specifikas. upirveles yovlisa unda 
aRiniSnos, rom es Taviseburebebi exeba mtkicebiTi saqmianobis im 
mxareebs, romlebSic gamokveTilia mosamarTlis roli.  
 
zemoaRniSnulidan gamomdinare, ibadeba kiTxva: konkretulad ra 
faqtebzea saubari, anu ra procesualur darRvevebze, romlebic 
uTiTeben materialur-samarTlebrivi faqtebis dadgenasTan 
dakavSirebul procesualur darRvevebze. 
 
wina paragrafSi gakeTebuli daskvnebis mixedviT, saqmisTvis 
mniSvnelovani faqtobrivi garemoebebis dadgenasTan 
dakavSirebuli procesualuri darRvevebi SeiZleba 
ukavSirdebodes: 1. mtkicebis sagnis gansazRvras; 2. mtkicebis 
tvirTis ganawilebis Sefasebas; 3. mtkicebulebis dasaSvebobis, 
gankuTvnadobisa da gamokvlevis Sefasebas; 4. mtkicebulebis 
Sefasebas.   
 
rac Seexeba mtkicebis sagans, misi sworad gansazRvra 
aucilebelia mtkicebis procesis sxva, danarCeni stadiebiT 
mocemuli saqmianobis sworad CarmarTvisaTvis.  am stadiis 
mniSvnelobis Taobaze Cvens  yuradReba gavamaxvileT mtkicebis 
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sagnis daxasiaTebisas (ix. $ 3.3.). konkretul SemTxvevaSi Cven 
SevexebiT mtkicebis tvirTis ganawilebis Sefasebis, 
mtkicebulebis dasaSvebobis, gankuTvnadobisa da gamokvlevis 
Sefasebasa da mtkicebulebis Sefasebis zogierT sakiTxs, radgan, 
rogorc Cven migvaCnia, aRniSnuli stadiebi warmoadgens 
mtkicebiTi saqmianobis realizaciis process.  
 
miTiTebuli stadiebis Sefasebis kriteriumebi, Sesabamisad, 
SeiZleba davyoT mtkicebis garegani da Sinagani formebis 
mixedviT: 1. samarTlebrivi da 2. logikuri. 
 
samarTlebrivi Semowmebis kriteriumebi, SeiZleba iTqvas, rom 
warmoadgens logikuri operaciebis gamoyenebis erT-erT 
aucilebel winapirobas.  
imis gasarkvevad, dauSva Tu ara saapelacio sasamarTlom 
aRniSnuli procesualuri moqmedebebis ganxorcielebisas 
darRveva, sakasacio sasamarTlo xelmZRvanelobs rogorc 
procesualur-samarTlebrivi, aseve materialur-samarTlebrivi 
danawesebiT, romlebic Semowmebis erTiani sistemis Semadgeneli 
elementebi arian. magram am sistemis orive elementis gamoyeneba 
SesaZlebelia garkveuli rigiTobis dacviT, kerZod: sakasacio 
sasamarTlo, upirveles yovlisa, unda darwmundes im 
procesualur-samarTlebrivi winapirobebis arsebobaSi, romlebzec 
uTiTebs kasatori da romlebic mas aZleven uflebamosilebas 
Seamowmon,  Tu ramdenad marTebulad gadawyvita an Seafasa 
mtkicebulebaTa gankuTvnadobis, dasaSvebobis da a.S. sakiTxi 
saapelacio sasamarTlom, aRniSnuli miTiTebebis arsebobis 
SemTxvevaSic. 
 
aRniSnul winapirobebs, romlebsac gaaCnia kanoniT dadgenili 
regulaciis Taviseburebebi, ganekuTvneba mtkicebulebebis miReba-
gamoTxovis procesualuri winapirobebi (magaliTad, aRZrulia Tu 
ara Suamdgomloba mtkicebulebis gamoTxovisa Tu warmodgenis 
Sesaxeb; Tu mtkicebuleba ar iyo warmodgenili saqmis momzadebis 
etapze, xolo Suamdgomloba mtkicebulebis warmodgenis Sesaxeb 
aRZrulia saqmis ganxilvis mTavar sxdomaze, misi warmodgenis ra 
sapatio mizezi arsebobs da a.S.). mtkicebulebis miReba-gamoTxovis 
procesualuri winapirobebi, rogorc wesi, ar moiTxovs 
materialur-samarTlebrivi aspeqtebis gaTvaliswinebas da 
ZiriTadad atarebs procedurul Sinaarss.  
 
mtkicebulebis gamokvlevasTan dakavSirebuli wesebi (daculia Tu 
ara mtkicebulebebis dasaSveboba, gankuTvnadoba, gamokvleva-
Sefaseba, sworad aris Tu ara gadanawilebuli mtkicebis tvirTi) 
warmoadgens procesualur formas da atarebs imperatiul xasiaTs. 
magram unda aRiniSnos, rom mtkicebulebebis miReba-gamoTxovis 
winapirobebis procesualuri wesebis dacva, faqtobrivad 
warmoadgens mtkicebulebaTa warmodgenisa da gamoTxovis 
Suamdgomlobis ganxilvis procesualur-samarTlebriv meqanizmebs. 
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mxolod amis Semdeg aris SesaZlebeli uSualod mtkicebulebis 
Sefaseba (farTo gagebiT, ix, $ 4.3.3.) misi dasaSvebobis, 
gankuTvnadobis da a.S. mizniT. amdenad, mtkicebulebis 
gamokvlevasTan dakavSirebuli wesebi, procesualur-samarTlebriv 
danawesebTan erTad, aucileblad moiTxovs saqmis materialur-
samarTlebrivi mxareebis gaTvaliswinebas. 
 
amdenad, rodesac kasatori uTiTebs saapelacio sasamarTlos mier 
daSvebul procesualur darRvevebze, sakasacio sasamarTlom unda 
gaarkvios, Tu darRvevis romel faqtze uTiTebs igi: 
mtkicebulebis miReba-gamoTxovis procesualur winapirobebze Tu 
mtkicebulebis gamokvlevasTan dakavSirebul wesebze. 
 
amasTan erTad, sakmaod didi mniSvneloba eniWeba sakasacio 
saCivarSi procesualuri miTiTebebis Sinaarss, imas, Tu ramdenad 
zustad unda asaxavdes es miTiTebebi procesualuri darRvevis 
raobas. 
 
amdenad, zemoaRniSnulis gaTvaliswinebiT, ufro dawvrilebiT 
unda davaxasiaToT sakasacio saCivarSi procesualuri miTiTebebis 
Sinaarsis mniSvneloba, mtkicebulebebis miReba-gamoTxovis 
procesualuri winapirobebis zogierTi Tavisebureba da, aseve, 
mtkicebulebis ganxilvasTan dakavSirebuli zogierTi 
Tavisebureba.  
 
 
 
4.3.1. kasatoris miTiTeba procesualur darRvevaze sakasacio 
saCivarSi  
 
aRniSnuli winapiroba damaxasiaTebelia nebismieri procesualuri 
darRvevis SemowmebisaTvis. 
sakasacio sasamarTlo mxolod im SemTxvevaSi Seudgeba 
procesualuri darRvevebis Semowmebas, Tu maT Sesaxeb 
miTiTebulia sakasacio saCivarSi. vfiqrobT, rom mosamarTles 
ufleba aqvs, Tavisi iniciativiT Seamowmos mxolod is 
procesualuri darRvevebi, romlebic warmoadgenen gasaCivrebuli 
gadawyvetilebis absoluturi gauqmebis safuZvels, sssk-is 394-e 
muxlis Tanaxmad (magaliTad, saqmeSi ar aris saapelacio 
sasamarTlos sxdomis oqmi, gadawyvetilebas xels ar aweren is 
mosamarTleebi, romlebic gadawyvetilebaSi arian aRniSnulni. da 
a.S.).348 aRniSnuli darRvevebi ufro exeba im procedurul 
sakiTxebs, rac ar ukavSirdeba saqmisaTvis mniSvnelovani, 
saZiebeli faqtebis dadgenas. amdenad, maT Cven ar vexebiT 
gansaxilvel TavSi, garda sssk-is 394-e muxlis “e” da “e¹” 
qvepunqtebis SemTxvevebSi, razedac yuradRebas mogvianebiT 
gavamaxvilebT. 
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 saqarTvelos samoqalaqo saproceso kodeqis 394-e muxli. 
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rac Seexeba Cven mier gansaxilvel procesualur darRvevebs, 
romelTa Sedegad araswori gadawyvetileba iqna gamotanili, unda 
aRiniSnos, rom kasatoris miTiTebebze aris damokidebuli 
Semowmebis Sedegebi.  
 
safrangeTis sakasacio sasamarTlo gasaCivrebul 
gadawyvetilebaSi, upirveles yovlisa, amowmebs motivaciis 
arsebobas, romlis safuZvelze saqme ganxilulia arsebiTad, rac 
garkveulwilad warmoadgens kontrols saqmis faqtobriv 
garemoebebze. amis Semowmebis winapirobas warmoadgens sakasacio 
saCivarSi arsebuli pretenziebi, romlebic uTiTeben faqtebis 
dadgenasa da SefasebasTan dakavSirebul garemoebebze (constatations 

et appreciations de fair), aseve romel mtkicebulebebs eyrdnoba 
motivacia da a.S.349 
 
magram amasTan erTad ibadeba kiTxva: SeiZleba Tu ara sakasacio 
saCivari mxolod zogadad Semoifarglos imiT, rom gasaCivrebuli 
gadawyvetileba gamotanili iqna procesualuri darRvevebis 
safuZvelze da ar iyos dakonkretebuli, Tu raSi gamoixata es 
darRveva. 
 
am sakiTxs gaaCnia praqtikuli mniSvneloba, radgan sakmaod xSiria 
SemTxvevebi, rodesac sakasacio saCivarSi ar aris dakonkretebuli, 
Tu raSi gamoixata procesualuri darRvevebi. sasamarTlo 
praqtikaSi aris mosazrebebi, romelTa Tanaxmad, kasatoris zogadi 
miTiTebebi procesualur darRvevebze warmoadgens sakmaris 
safuZvels imisaTvis, rom sakasacio sasamarTlom Seamowmos maTi 
arsebobis sakiTxi.  
vfiqrobT, rom sakasacio saCivarSi kasatoris mxolod zogadi 
miTiTebebi procesualur darRvevebze ar aris sakmarisi sakasacio 
wesiT maTi ganxilvisaTvis. amasTan mimarTebiT kidev erTxel 
aRvniSnavT, rom procesualuri darRvevebi warmoadgens im 
procesualur faqtebs, romlebsac axasiaTebs garkveuli 
Taviseburebebi (ix. Semdegi sakiTxi). maTi gansazRvris farglebi 
ukavSirdeba sxvadasxva procesualur-samarTlebriv danawesebs, 
romlis sruli ganmarteba, xSir SemTxvevaSi moiTxovs 
materialur-samarTlebrivi mxareebis gaTvaliswinebas. 
SesaZlebelia procesualuri darRveva ukavSirdebodes logikis 
wesebis darRvevas da a.S. (amis Sesaxeb ix. qvemoT). 
amdenad, rodesac kanoni moiTxovs, rom kasatorma unda miuTiTos 
procesualur faqtze (ix. $ 4.2., $ 4.3.), vfiqrobT, sakasacio 
saCivarSi unda iyos SeZlebisdagvarad sruli informacia am 
faqtis Sesaxeb imisaTvis, rom is Semowmebadi gaxdes. magram 
mkiTxvelisaTvis cxadi xdeba, Cveni Sexedulebis Tanaxmad ar 
vamtkicebT imas, rom am procesualur faqtze kasatoris miTiTeba 
unda iyos absoluturad zusti. rogorc Cven migvaCnia, 
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procesualur faqtze kasatoris miTiTebas gaaCnia zRvruli 
niSani, romlis dabla is ar iqneba miCneuli, rogorc miTiTeba 
procesualur darRvevebze da zRvari, romelic warmoadgens im 
maqsimums, riTac SeiZleba Semoifarglos kasatori. aRniSnuli 
zRvaris minimumisa da maqsimumis arseboba, Cveni SexedulebiT, 
ganpirobebulia procesualur darRvevebTan dakavSirebuli 
mtkicebulebebis sakasacio sasamarTlos mier Tavisi iniciativiT 
gamoyenebiT (ix. $ 4.2.). procesualur darRvevebze informacia, 
romelic mocemulia sakasacio saCivarSi unda iyos sakmarisi, raTa 
sasamarTlos SeeZlos procesualuri damrRvevis faqtebis 
damadasturebeli mtkicebulebebis gamokvleva. rogorc nebismieri 
mtkicebuleba, aseve gansaxilveli mtkicebulebebi arian garkveuli 
informaciis matarebelni, konkretul SemTxvevaSi es informacia 
unda miuTiTebdes procesualur darRvevebze. 
 
magaliTad, safrangeTis samoqalaqo saproceso kodeqsis 978-e 
muxlis me-2 nawilis Tanaxmad, sakasacio ganacxadi unda 
azustebdes gasaCivrebuli gadawyvetilebis gauqmebis safuZvlebs, 
mis nawils, sasamarTlos mier daSvebul darRvevebs. darRvevaze 
zogadi miTiTeba ar SeiZleba gaxdes sakasacio wesiT saqmis 
ganxilvis safuZveli (cas d’ouverture). sakasacio saCivris nebismieri 
pretenzia an misi nawili unda azustebdes dasabuTebas.350 
sakasacio pretenziebi maSin aris dakonkretebuli, rodesac is 
zustad uTiTebs, Tu raSi gamoixata konkretuli kanonis darRveva 
konkretul situaciasTan mimarTebiT. 1961 wlis 20 Tebervlis 
gadawyvetilebaSi sakasacio sasamarTlom ar miiRo sakasacio 
pretenzia, romelic abstraqtulad uTiTebda kanonis darRvevaze 
da uflebamosilebebis gadametebaze.351 frangul saproceso 
samarTalSi aRniSnuli moTxovnebi exeba sakasacio pretenziebs 
zogadad, maT mier nebismieri kanonis darRvevas.  
 
amdenad, SesaZlebelia davaskvnaT, rom Cven SemTxvevaSi, miuxedavad 
imisa, rom kanonSi pirdapiri reglamentacia procesualuri 
faqtebis miTiTebis sizustis Taobaze ar arsebobs, misi Sefasebis 
farglebi ganisazRvreba dasadgeni faqtebis Taobaze informaciis 
moculobiT, rac sakmarisia mis dasadastureblad mtkicebulebebis 
gamoyenebisaTvis.    
 
 
4.3.2. mtkicebulebis miReba-gamoTxovis procesualuri 
winapirobebis zogierTi Taviseburebani  
 
unda aRiniSnos, rom mtkicebulebebis mogroveba-SeswavlisaTvis 
metad didi mniSvneloba gaaCnia im procesualur-samarTlebrivi 
danawesebis dacvas, romlebic uzrunvelyofen saqmisaTvis 
mniSvnelovani mtkicebulebebis warmodgenas. aRniSnuli 
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procesualuri danawesebis damrRvevi faqtebi (faqtobrivi 
garemoebebi), romlebic warmoadgenen sakasacio sasamarTlos 
Semecnebis obieqts da gansxvavdebian TavianTi mniSvnelobiT, 
SesaZlebelia Tavis mxriv davyoT sxvadasxva damaxasiaTebeli 
niSnis gaTvaliswinebiT. 
 
amdenad, mtkicebulebaTa ganxilvisaTvis aucilebeli 
procesualuri winapirobebi SeiZleba davyoT Semdeg saxeebad: 1. 
mtkicebulebis ganxilvisaTvis miRebis procesualuri winapirobebi 
saqmis ganxilvis etapebis mixedviT; 2. calkeuli saxis 
mtkicebulebaTa miReba-gamoTxovis damaxasiaTebeli winapirobebi; 
3. sasamarTlo instanciurobisaTvis damaxasiaTebeli 
mtkicebulebebis miReba-gamoTxovis winapirobebi; 4. calkeuli 
saqmis warmoebisaTvis damaxasiaTebeli mtkicebulebebis miReba-
gamoTxovis winapirobebi. 
 
aRniSnuli saxeebis ganxilvisas SevecdebiT yuradReba 
gavamaxviloT ramodenime sakiTxze, romelic zogad warmodgenas 
Segviqmnis mtkicebulebis ganxilvisaTvis miRebis procesualur-
samarTlebrivi winapirobebis mniSvnelobaze.  
 
sarCelis aRZvris stadiaze mosarCele valdebulia ara marto 
miuTiTos faqtobriv garemoebebze, romelTa dadasturebac mas 
surs, aramed mtkicebulebebze, romlebiTac is asabuTebs am 
garemoebebs.352 aucileblobis SemTxvevaSi mosarCeles SeuZlia 
aRZras Suamdgomlobebi saqmisaTvis mniSvnelovani 
mtkicebulebebis gamoTxova-warmodgenasTan dakavSirebiT.353 im 
SemTxvevaSi, Tu  mosarCeles sapatio mizeziT ar SeuZlia 
sarCelTan erTad mtkicebulebaTa wardgena, igi valdebulia, amis 
Sesaxeb miuTiTos sarCelSi. amasTan erTad, mosarCele 
uflebamosilia, mtkicebulebaTa wardgenisaTvis moiTxovos 
gonivruli vada.  
Sesabamisad, sarCelisa da masze TandarTuli masalebis mopasuxis 
mier miRebis SemTxvevaSi, am ukanasknels eZleva SesaZlebloba, 
warmoadginos mtkicebulebebi, romlebic adasturebs mis mier 
miTiTebul garemoebebs.354 amasTan erTad, mopasuxe valdebulia, 
pasuxs daurTos masSi miTiTebuli yvela mtkicebuleba. 
analogiurad mosarCelis valdebulebisa, mopasuxec valdebulia, 
miuTiTos Tavis pasuxSi sapatio mizezi Tu mas ar SeuZlia am 
etapze mtkicebulebaTa wardgena, risTvisac mas SeuZlia 
moiTxovos gonivruli vada.355 
 
zemoaRniSnuli procesualuri danawesebis Tavisebureba 
mdgomareobs imaSi, rom isini mkafiod gansazRvravs mxareTa 
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ufleba-valdebulebebs mtkicebulebaTa wardgenasTan 
dakavSirebiT, rac damaxasiaTebelia rogorc calkeuli 
mtkicebulebaTa saxeebis wardgenisaTvis, aseve samoqalaqo 
saproceso kodeqsiT gansazRvruli calkeuli saqmis 
warmoebisaTvis.  
 
miuxedavad zemoaRniSnuli danawesebiT dadgenili, imperatiulad 
gansazRvruli mxareTa ufleba-valdebulebebisa kanoni 
iTvaliswinebs iseT SemTxvevebs, rodesac mxares eZleva 
SesaZlebloba mtkicebulebaTa warmodgenisa an maTi gamoTxovis 
Taobaze Suamdgomloba aRZras sasamarTlos sxdomaze saqmis 
ganxilvis dros. am SemTxvevaSi procesualur-samarTlebrivi 
winapirobebi gamoixateba imaSi, rom mosamarTle ganixilavs am 
Suamdgomlobebs mxolod im SemTxvevaSi, Tu saqmis mosamzadebel 
stadiaze mxares ar SeeZlo maTi wardgena, agreTve Tu maT Sesaxeb 
misTvis obieqturi mizezebiT ver iqneboda cnobili da maTi 
warmodgenis safuZveli warmoiSva mTavar sxdomaze, an Tu mxarem 
sapatio mizeziT ver uzrunvelyo am mtkicebulebebis wardgena 
saqmis mosamzadebel stadiaze.  
 
amave dros kanoni TviTon iZleva sapatio mizezis definicias, 
romlis Tanaxmad, sapatio mizezad CaiTvleba mxaris mier 
Suamdgomlobisa da gancxadebis wardgenis SeuZlebloba, rac 
gamowveulia avadmyofobiT, axlo naTesavis gardacvalebiT an sxva 
gansakuTrebuli obieqturi garemoebiT, romelic misgan 
damoukidebeli mizeziT SeuZlebels xdis sasamarTlo procesze 
gamocxadebas an/da Suamdgomlobisa da gancxadebis wardgenas. 
avadmyofoba dadasturebuli unda iyos samedicino dawesebulebis 
xelmZRvanelis mier xelmowerili dokumentiT, romelic pirdapir 
miuTiTebs sasamarTlo procesze gamocxadebis SeuZleblobaze.356 
magram mxedvelobaSi unda iqnes miRebuli yoveli konkretuli 
SemTxveva, SesaZlebelia, magaliTad, samedicino cnobidan, 
romelic eWvs ar iwvevs, naTlad Candes mxaris sasamarTlo 
sxdomaze gamoucxadeblobis mizezi, magram am cnobas xels 
awerdes eqimi da ara - dawesebulebis xelmZRvaneli, rogorc es 
miTiTebulia gansaxilvel normaSi. vfiqrobT, rom am SemTxvevaSic 
unda gaTvaliswinebul iqnes am normis mizani. mosamarTle unda 
darwmundes mxaris sasamarTloze gamoucxadeblobis an sxva 
procesualuri moqmedebebis Seusruleblobis sapatio mizezis 
arsebobaSi. xSirad samedicino cnobidan ar irkveva, Tu masSi 
miTiTebuli mizezi ramdenad miuTiTebs sasamarTlo sxdomaze 
gamocxadebis an sxva moqmedebebis ganxorcielebis SeuZleblobaze. 
amdenad, unda vifiqroT, rom amis gamo kanonmdebelma aucileblad 
miiCnia, normaSi gaeTvaliswinebina miTiTeba gamoucxadeblobis 
SeuZleblobaze da, aseve, samedicino dawesebulebis xelis mowera 
cnobaze. magram, rodesac mosamarTle darwmunebulia mxaris 
sasamarTlo sxdomaze gamoucxadeblobis an sxva procesualuri 
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moqmedebebis ganuxorcieleblobis sapatio mizezSi, misi 
Suamdgomloba unda dakmayofildes.  
sakasacio palatam erT-erT saqmeze aRniSna, rom: 
 
“saapelacio sasamarTlo dadgenilad miiCnevs, rom saqmeSi 
warmodgenilia bavSvTa #13 poliklinikis mier 2009 wlis 30 ivniss 
gacemuli cnoba, romelSic aRniSnulia, rom (mosarCelis Svili) m. 
x., dabadebuli 21.09.01 wels, 2008 wlis 16 ivnisidan _ 2008 wlis 19 
ivnisamde imyofeboda avad diagnoziT _ mwvave respiratoruli 
daavadeba. aRniSnul faqtTan dakavSirebiT saapelacio 
sasamarTlom gaiziara pirveli instanciis sasamarTlos mosazreba 
imis Sesaxeb, rom, saqarTvelos samoqalaqo saproceso kodeqsis 
215-e muxlis Tanaxmad, bavSvis avadmyofoba aris sapatio mizezi, 
magram miiCnia, rom, aseve unda arsebobdes sasamarTlosaTvis 
sxdomaze gamoucxadeblobis Taobaze Setyobinebis SeuZlebloba. 
amasTan erTad saapelacio sasamarTlo yuradRebas amaxvilebs 
saqmeSi warmodgenil Sps bavSvTa #13 poliklinikis generaluri 
direqtorisa da pediatris #24 11.03.09 wlis werilze, romliTac 
dadgenilad miiCnia, rom 2008 wlis 16 ivniss poliklinikis 
registraciaSi satelefono SetyobinebiT, 12 saaTsa da 30 wuTze, 
gamoiZaxes besikis q. #9-Si mcxovreb m. x.-sTan. 
sakasacio palata aRniSnavs, rom zemoaRniSnul werilSi 
miTiTebulia, rom avadmyof m. x.-s hqonda mwvave respiratoruli 
virusuli daavadeba, maRali temperatura (39 gradusi), mZafrad 
gamoxatuli kataraluri movlenebiT. amasTan erTad 
gasaTvaliswinebelia isic, rom, aRniSnuli werilis Tanaxmad, 
mkurnali eqimi, gamoZaxebuli 12 saaTsa da 30 wuTze, mivida 
mxolod 16 sT-is Semdeg. amrigad, uSualod is faqti, rom 
mosarCelis bavSvs hqonda maRali temperatura (39 gradusi), drois 
zemoaRniSnul monakveTSi SeiZleba miuTiTebdes sasamarTlo 
sxdomaze gamoucxadeblobis sapatio mizezze. sakasacio palata 
aseve ganmartavs, rom m. x.-sTan erTad, mosarCelis garda, misi 
naTesavis arsebobis faqti ar SeiZleba TavisTavad miuTiTebdes 
mosarCelis mier sasamarTlo procesze gamocxadebisa anda 
sasamarTlosaTvis sxdomaze gamoucxadeblobis Taobaze 
Setyobinebis SesaZleblobis faqtze, xolo, rac Seexeba 
saapelacio sasamarTlos mier dadgenil faqts imis Sesaxeb, rom 
nomrebidan - 999467, 920219, 920385 nomerze - 541063 zarebi 
ganxorcielda yovelgvari Seferxebis gareSe, SeiZleba 
miuTiTebdes zustad im faqtze, rom mosarCele cdilobda 
dakavSirebas.”357 
 
rac Seexeba calkeuli saqmis warmoebisaTvis damaxasiaTebel 
winapirobebs, unda aRiniSnos, rom kanoni iTvaliswinebs damatebiT 
moTxovnebs mtkicebulebaTa wardgenasTan dakavSirebiT. 
magaliTad, gamartivebuli warmoebisas358, kerZod, Tamasuqisa da 
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Cekis Taobaze aRZruli sarCelebis ganxilvisas sarCels Tan unda 
erTvodes Tamasuqis asli, xolo sasamarTlo sxdomaze zepiri 
ganxilvis dros mosarCelem Tamasuqi dednis saxiT unda 
waradginos.359 amasTan erTad mtkicebulebebad daiSveba mxolod 
dokumentebi (werilobiTi mtkicebulebebi) da mxareTa axsna-
ganmartebebi. dokumenturi dadastureba SesaZlebelia mxolod 
Sesabamisi dokumentebis wardgeniT.360 
aseve, gamartivebuli wesiT davalianebis gadaxdevinebis Sesaxeb 
saqmis ganxilvaTa Taviseburebebidan gamomdinare, davalianebis 
gadaxdis valdebulebis Sesaxeb gancxadebas Tan unda erTvodes 
gancxadebaSi miTiTebuli mtkicebulebis Sesabamisi dokumentebi 
damowmebuli saxiT, da a.S. 
 
rac Seexeba sasamarTlo instanciurobisaTvis damaxasiaTebel 
mtkicebulebaTa miReba-gamoTxovis winapirobebs, unda aRniSnos, 
rom apelants eZleva SesaZlebloba, miuTiTos axal faqtebze da 
waradginos axali mtkicebulebebi, magram am SemTxvevaSic man unda 
miuTiTos sapatio mizezze, Tu ratom ar waradgina isini pirvel 
instanciaSi saqmis ganxilvisas.361 sakasacio sasamarTloSi 
SeiZleba mieTiTos mxolod procesualur-samarTlebriv faqtebsa 
da mtkicebulebebze. 
 
magaliTad, erT-erT ganCinebaSi sakasacio sasamarTlom aRniSna, 
rom “saapelacio sasamarTlom Sps `Tbilisis wyalis~ moTxovna  
eleqtroZravebis dazianebiT gamowveuli zianis anazRaurebis 
Taobaze daakmayofila saqmeSi warmodgenili eqspertis daskvnis 
safuZvelze, romliTac dadgenilia eleqtroenergiis xSiri CarTva-
gamorTvis Sedegad Zravebis dazianeba. mocemul SemTxvevaSi 
mxareTa Soris valdebulebiT-samarTlebrivi urTierToba 
warmoSobilia 2001 wlis 19 maisis xelSekrulebis safuZvelze, 
romlis 6.2.2. punqtis Tanaxmad araforsmaJoruli mizeziT 
eleqtroenergiis miwodebis Sewyvetis SemTxvevaSi momxmarebels 
(Sps `Tbilisis wyali~) ufleba aqvs, moiTxovos dispetCerisagan 
miyenebuli zaralis anazRaureba, Tu es dispetCeris mizeziT 
iqneba gamowveuli. xelSekrulebis pirobidan gamomdinare, zianis 
anazRaurebisas unda gamoiricxos eleqtroenergiis miwodebis 
SewyvetaSi dispetCeris braleuloba.  
mocemul sakiTxTan mimarTebiT saapelacio sasamarTlom miuTiTa, 
rom Sps „Tbilisis wyalma“ daamtkica sadavo zianis, aseve 
aRniSnul ziansa da mopasuxis qmedebas Soris mizezobrivi 
kavSiris arseboba, Sps „saqarTvelos saxelmwifo 
eleqtrosistemam“ ki ver daasabuTa is garemoeba, rom Tundac mis 
JurnalebSi dafiqsirebuli 240 gamorTva misi braliT ar iyo 
gamowveuli da igi marTlzomierad moqmedebda. Sps „saqarTvelos 
saxelmwifo eleqtrosistema“  Tavisi arabraleulobis 
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dasadastureblad uTiTebs mis mier warmodgenil mtkicebulebebze, 
romlebzec sasamarTlom ar imsjela im safuZvliT, rom isini 
sasamarTloSi warmodgenil iqna dagvianebiT, mTavar sxdomaze, mas 
Semdeg, rac mosamzadebeli etapi dasrulebuli iyo. sakasacio 
sasamarTlo iziarebs im mosazrebas, rom saqmis pirvel 
instanciaSi  ganxilvisas moqmedi da amJamindeli samoqalaqo 
saproceso kodeqsis 215-e muxliT ZiriTad sxdomaze axali 
mtkicebulebebis wardgena da sasamarTlos mier misi miReba 
dasaSvebia mxolod garkveuli pirobebis (sapatio mizezis) 
arsebobisas. amasTan, sakasacio sasamarTlo ganmartavs, rom 
aRniSnuli norma krZalavs mtkicebulebebis aramarto dagvianebiT 
wardgenas, aseve adgens am safuZvliT mtkicebulebebis miRebaze 
uaris Tqmas. aRniSnulidan gamomdinare, saqmis ganmxilveli 
sasamarTlo mtkicebulebaTa dagvianebiT wardgenas Tuki sapatiod 
ar miiCnevs, arc unda miiRos isini, xolo miRebis SemTxvevaSi ki 
maT saTanado Sefaseba unda mieces. mocemul SemTxvevaSi 
sasamarTlom miiRo ra dazustebuli Sesagebeli TandarTuli 
mtkicebulebebiT, aranairi Sefaseba ar misca maT, riTac daarRvia 
kanonis moTxovna.”362 
   amdenad, unda aRiniSnos, rom sakasacio sasamarTlo amowmebs, 
Tu ramdenad arsebobs saapelacio sasamarTlos gadawyvetilebaSi 
(ganCinebaSi) mtkicebulebaTa miRebis an armiRebis dasabuTeba. 
yovelTvis unda ganvasxvaoT erTmaneTisagan mtkicebulebis 
armiReba, mtkicebulebis argaziarebisagan, radgan am 
SemTxvevebisaTvis arsebobs gansxvavebuli samarTlebrivi reJimi. 
rogorc irkveva zemoaRniSnuli gadawyvetilebidan, Tu saapelacio 
sasamarTlom miiRo mtkicebuleba (ar amoiRo igi saqmidan sssk-is 
104-e muxlis me-2 nawilis Tanaxmad), mas unda ganexila is saerTo 
wesiT da ar unda eTqva uari ganxilvaze. 
 
calkeuli saqmis warmoebisaTvis damaxasiaTebeli mtkicebulebebis 
miReba-gamoTxovis winapirobebi ufro konkretul saxes iRebs 
calkeuli mtkicebulebaTa saSualebisaTvis miReba-gamoTxovis 
kanoniT dadgenili imperativebis Sesrulebisas. 
 
magaliTad, mowmis saxiT dasakiTxi piris Taobaze kanoniT 
gaTvaliswinebuli cnobebi, misi adgilsamyofeli, gansaxilveli 
saqmisadmi damokidebuleba, Tu saqmisaTvis ra garemoebebis 
dadastureba SeuZlia mowmes. Sesabamisad, sasamarTlos SeuZlia 
ar daakmayofilos Suamdgomloba mowmis daSvebisa da dakiTxvis 
Taobaze, Tu ar aris daculi zemoaRniSnuli moTxovnebi. 
werilobiTi mtkicebulebebis SemTxvevaSi isini unda waradginon 
dednis saxiT. piri SeiZleba gaTavisufldes dednis wardgenisagan 
mxolod im SemTxvevSi, Tu daamtkicebs, rom aseTi sabuTis 
wardgena garkveuli mizeziT, romelsac sasamarTlo safuZvlianad 
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miiCnevs, SeuZlebelia. sabuTis aslisaTvis mtkicebulebis 
mniSvnelobis miniWeba damokidebulia sasamarTlos Sexedulebaze. 
 
amdenad, Cven ar CamovTvliT yvela im SemTxvevas, rasac kanoni 
ukavSirebs mtkicebulebis miReba-gamoTxovis procesualur 
winapirobebs. am SemTxvevaSi Cveni mizani iyo yuradReba 
gagvemaxvilebina imaze, rom rodesac sakasacio sasamarTlo 
amowmebs kasatoris miTiTebis safuZvelze mtkicebulebis miReba-
gamoTxovis procesualuri winapirobebis darRvevebs, ZiriTadad 
yuradRebas amaxvilebs procesualur-samarTlebrivi normebiT 
gansazRvrul danawesebze. amdenad, am SemTxvevaSi saapelacio 
sasamarTlos mier daSvebuli procesualuri darRvevebis 
Semowmebisas sakasacio sasamarTlo xelmZRvanelobs Semowmebis 
procesualur-samarTlebrivi kriteriumebiT.  
 
zemoaRniSnuliT, ra Tqma unda, ar amoiwureba Semowmebis 
procesualur-samarTlebrivi kriteriumebi, magram es is 
aucilebeli winapirobebia, romlis gadawyvetis Semdeg 
mosamarTles SeuZlia, imsjelos am mtkicebulebebis Semxebloba-
gankuTvnadobaze, gamokvleva-Sefasebaze. Sesabamisad, rodesac 
sakasacio sasamarTloSi mxare uTiTebs procesualur darRvevebze, 
mosamarTlem unda gamoikvlios, Tu ramdenad swori Sefaseba misca 
saapelacio sasamarTlom procesualuri darRvevebis 
zemoaRniSnul winapirobebs, romlebic dauSva pirveli instanciis 
sasamarTlom, erT SemTxvevaSi, da TviTon ramdenad daicva da 
gaiTvaliswina miTiTebuli samarTlebrivi winapirobebi axali 
mtkicebulebebis wardgenis SemTxvevaSi. 
 
procesualur-samarTlebriv mxaresTan erTad daculi unda iqnes 
materialur-samarTlebrivi kriteriumebi raTa sabolood sworad  
Sefasdes is informacia, romlis matarebelia es mtkicebuleba. 
“mtkicebulebis erT-erTi Tviseba isaa, rom igi Seicavs 
informacias mtkicebis saganSi Semavali iuridiuli faqtebis 
Sesaxeb”.363 
 
Cveni mxriv davamatebT, rom mtkicebulebis Tviseba, romlis 
meSveobiT  SegviZlia gavigoT informacia saqmisaTvis 
mniSvnelovan faqtobriv garemoebebze, gansazRvravs am 
mtkicebulebis iuridiul mniSvnelobas. es exeba aramarto im 
mtkicebulebebs, romlebiTac dasturdeba ZiriTadi saZiebeli 
faqtebi364, aramed, aseve, procesualur-samarTlebriv darRvevebsac 
(procesualuri danawesebis damrRvevi faqtebi).  

                                                 
363

 S. qurdaZe. samoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi. 
Tb., 2006., gv., 348. 
364

 iuridiul literaturaSi gavrcelebuli mosazrebis Tanaxmad samoqalaqo 
procesSi dadgenili unda iqnes sami sxvadasxva xasiaTis, Sinaarsisa da Sedegis 
mixedviT faqtebi: 1. faqtebi, romelsac ukavSirdeba, mxolod procesualur 
samarTlebrivi Sedegi; 2. faqtebi, romelsac ukavSirdeba materialur-
samarTlebrivi Sedegi, anu mTavari saZiebeli faqtebi; 3. mtkicebulebiTi 
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4.3.3. mtkicebulebis ganxilvasTan dakavSirebuli zogierTi 
Taviseburebani 
 
materialur-samarTlebrivi kriteriumebis gaTvaliswinebis 
aucilebloba SeimCneva mtkicebiTi procesis mimdinareobisas, 
kerZod, mtkicebulebebis dasaSvebobis, gankuTvnadobis, 
gamokvlevisa da Sefasebis stadiebze. 
 
upirveles yovlisa, yuradReba gavamaxviloT saapelacio 
sasamarTlos im darRvevebze, romlebic exeba mtkicebulebaTa 
gankuTvnadobas. 
 
unda aRiniSnos, rom mtkicebulebis gankuTvnadobis marTebulad 
gadawyvetas gaaCnia arsebiTi mniSvneloba saqmis sworad 
gadawyvetisaTvis. sssk-is 104-e muxlis pirveli nawilis Tanaxmad, 
sasamarTlo ar miiRebs, ar gamoiTxovs an saqmidan amoiRebs 
mtkicebulebebs, romlebsac saqmisaTvis mniSvneloba ara aqvT. 
amdenad, mtkicebulebaTa gankuTvnadoba niSnavs mtkicebulebis 
mniSvnelobis Sefasebas; imas, Tu ra gavlenas axdens es 
mtkicebuleba saqmeze. magram amasTan erTad unda aRiniSnos, rom 
mtkicebulebis gankuTvnadobis Sefasebis aucilebeli pirobas 
warmoadgens mtkicebis sagnis sworad gansazRvra (ix. $ 3.3.). ra 
Tqma unda, kanoniT gaTvaliswinebul moTxovnaTa dacviT pirveli 
instanciis sasamarTloSi SesaZlebelia mtkicebis sagnis 
koreqtireba365, rac Sesabamisad aisaxeba mtkicebiT saqmianobaze. 
imis gaTvaliswinebiT, rom mtkicebiTi stadiebi uSualo kavSirSia 
saqmis ganxilvis stadiebTan, mtkicebulebis gankuTvnadobis, e.i. 
misi saqmis mimarT mniSvnelobis Sefaseba, rogorc wesi, xdeba 
saqmis momzadebis stadiaze, anu mtkicebis sagnis formirebis 
sawyis etapze. gamonakliss SeiZleba warmoadgendes kanoniT 
gaTvaliswinebuli SemTxvevebi, romlebzec yuradRebas 
gavamaxvilebT mogvianebiT.366 
mtkicebis sagnis formireba (ix. $ 3.3.) aqti ar aris, aramed 
procesia, romelsac axasiaTebs dinamikuroba. Sesabamisad, 
mtkicebulebis saqmisadmi mniSvnelobis Sefaseba iwyeba sarCelis 
sasamarTloSi aRZvris da Sesageblis wardgenis momentidan 
(magaliTad, rodesac mosarCele (mopasuxe) urTavs sarCels 
(Sesagebels) konkretul mtkicebulebebs) da grZeldeba saqmis 
ganxilvis procesSi. sarCelis da Sesageblis wardgenis stadiaze 
yovelTvis ar aris advili imis garkveva, Tu ramdenad aris 
dakavSirebuli sarCelTan erTad warmodgenili an mosarCelis Tu 

                                                                                                                                               
faqtebi, romelTa meSveobiT xorcieldeba mTavari, anu gadawyvetilebisaTvis 
mniSvnelovani faqtebis damtkiceba – dadastureba (aseve ix. T. liluaSvili. 
samoqalaqo saproceso samarTali. Tb. 2005w. gv. 376. 
365

 aseve ix. И. В. Решетникова. Доказывание в грпажданском процессе. М., 2010г., стр., 272. 
366

 sssk-is 215-e muxli, xolo saapelacio sasamarTloSi aseve 380-e da 382-e 
muxlebi 
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mopasuxis Suamdgomlobis safuZvelze gamosaTxovi 
mtkicebulebebi. amdenad, sssk-is 104-e muxli avaldebulebs 
mosamarTles amoiRos saqmidan iseTi mtkicebulebebi, romlebic, 
marTalia, man miiRo, magram maT ar gaaCnia mniSvneloba 
saqmisaTvis, e.i. am mtkicebulebebiT ar dasturdeba mtkicebis 
saganSi Semavali faqtebi.  
unda ganvasxvaoT erTmaneTisagan mtkicebulebebis gankuTvnadoba 
da utyuaroba (sarwmunoba).367 mtkicebulebis utyuarobaSi, anu 
imaSi, Tu ramdenad SeuZlia mosamarTles, daujeros ama Tu im 
mtkicebulebas,  warmoadgens mtkicebiTi saqmianobis im stadias, 
rodesac xdeba mtkicebulebis gamokvleva. SeuZlebelia 
mtkicebulebis gamokvleva Tu mosamarTle, upirveles yovlisa, ar 
darwmundeba am mtkicebulebis saqmisadmi gankuTvnadobaSi. Tumca 
aqve unda aRvniSoT isic, rom gankuTvnadoba, gamokvlevisa da 
Sefasebis stadiebi cikluri moqmedebebia.368 
 
amdenad, rogorc aRiniSna, saapelacio sasamarTlo erT 
SemTxvevaSi afasebs pirveli instanciis sasamarTlos mier 
mtkicebulebis gankuTvnadobis sakiTxis gadawyvetas, xolo meore 
SemTxvevaSi TviTon wyvets mtkicebulebis gankuTvnadobis sakiTxs, 
rodesac arsebobs saapelacio sasamarTloSi mtkicebulebaTa 
wardgenis samarTlebrivi winapirobebi (ix. $ 4.3.2.). 
 
amrigad, mtkicebulebis Tviseba, romelic gamoixateba dasadgeni 
faqtebis Sesaxeb informaciis arsebobaSi, gansazRvravs misi 
saqmisaTvis mniSvnelobas. Sesabamisad, am mniSvnelobis garkveva 
TavisTavad ukavSirdeba materialur-samarTlebrivi normis 
gamoyenebasa da ganmartebas. 
iuridiul literaturaSi sxvadasxvagvarad ganmartaven 
mtkicebulebebis gankuTvnadobas. 
 
zogierTi avtori Tvlis, rom mtkicebulebebis gankuTvnadoba - es 
aris sasamarTlo mtkicebulebebis niSnebi; sxvebi miiCneven, rom 
mtkicebulebaTa gankuTvnadoba - es aris mxolod da mxolod 
mtkicebulebebis procesSi daSveba, radgan maTi gankuTvnadoba 
sasamarTlom unda gadawyvitos maT uSualo gamokvlevamde.369 
 
am mxriv, unda aRiniSnos, rom es mosazrebebi calmxrivad 
gansazRvraven mtkicebulebaTa gankuTvnadobas, radgan am 
Sexedulebebidan ar Cans kavSiri mtkicebulebebsa da faqtebs 
Soris, romelTa dadgenis valdebuleba, upirveles yovlisa, 
akisria mosamarTles da ara - mxareebs. mtkicebulebaTa 
gankuTvnadobis ganxilva SesaZleblobas aZlevs mosamarTles, 
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 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 2005w. gv. 238. 
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 И. В. Решетникова. Доказывание в грпажданском процессе. М., 2010г., стр., 272. 
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 Ю. В. Гуреев. О понятии судебных доказателбств//Советское государство и право. 1996. № 8. 

стр. 58; И. В. Резниченко. Установление достоверности и силы доказательств по гражданским 

делам//Учен. зап. Дальневосточного университета. 1969. т. 32. стр. 105 (citirebulia М. К. 

Треушников Судебные доказательства. М. 1999. стр. 121. 
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Seiswavlos am mtkicebulebebis operirebis specifika, sasamarTlo 
procesis ganviTarebis yvela stadiaze.370 
 
mtkicebulebasa da faqts Soris aRniSnuli kavSiris dadgenis 
gareSe rTulia warmovidginoT subsumirebis procesualuri 
realizaciis Taviseburebebi.  
 
SesaZlebelia iTqvas, rom mtkicebulebasa da faqts Soris 
kavSiris dadgena Tavisi SinaarsiT warmoadgens sufsumciis gziT 
faqtobrivi garemoebebsa da samarTlis normas Soris kavSiris 
procesis praqtikul (procesualur) realizacias.  
 
materialur-samarTlebrivi norma, romlis meSveobiT 
ganisazRvreba dasadgeni faqtebis wre da, Sesabamisad, 
ganisazRvreba mtkicebis sagani, warmoadgens mtkicebulebebis 
gankuTvnadobis ganxilvis erT-erT aucilebel winapirobas. meore 
winapirobas warmoadgens is, rom sxvadasxva logikuri operaciiT 
(amis Sesaxeb ix. mogvianebiT) unda dadgindes, Tu ramdenad Seswevs 
unari am mtkicebulebas, daadginos mtkicebis saganSi Semavali 
faqti.371  
magram Cven ar unda Segveqmnas iseTi STabeWdileba, rom TiTqos 
mxareTa Soris davis momwesrigebeli materialur-samarTlebrivi 
norma pirdapir da uSualod gansazRvravs mtkicebulebebis 
mniSvnelobas. amasTan dakavSirebiT unda aRiniSnos, rom 
gamosayenebeli materialur-samarTlebrivi norma gansazRvravs ara 
saqmisaTvis gankuTvnil mtkicebulebaTa wres, aramed - saqmisaTvis 
iuridiulad mniSvnelovan faqtobriv garemoebaTa wres372, romlis 
dadasturebisaTvis SeiZleba gamoyenebul iqnes an nebismier 
mtkicebulebaTa saSualeba an mxolod konkretuli maTgani. Tumca 
isic unda aRiniSnos, rom samoqalaqo kodeqsiT aseve mocemulia 
iseTi materialur-samarTlebrivi normebi, romlebic pirdapir 
uTiTeben mtkicebulebaTa saxeebze, magaliTad, miTiTebuli 
kodeqsis 624-e muxlis mesame winadadebis Tanaxmad, sesxis zepiri 
xelSekrulebis dros misi namdviloba ar SeiZleba dadgindes 
mxolod mowmeTa CvenebebiT. amasTan mimarTebiT unda aRiniSnos, 
rom sesxis xelSekruleba SeiZleba daidos rogorc zepirad, aseve 
werilobiTi formiT. kanoni pirdapir ar iTvaliswinebs sasesxo 
urTierTobebTan dakavSirebiT werilobiTi formis upiratesobas 
zepir formasTan mimarTebiT. arapirdapir, magram upiratesoba 
vlindeba imaSi, rom davis SemTxvevaSi sesxis zepiri 
xelSekrulebis namdvilobis dadasturebisaTvis ar aris sakmarisi 
mxolod mowmeTa Cvenebebi, aramed saWiroa sxva mtkicebulebebic, 
romlebTac dadasturdeba msesxeblisaTvis gansazRvruli fuladi 
Tanxis an sxva gvarovnuli nivTis gadacemis faqti.373 amdenad, es 
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 z. ZlieriSvili. qonebis sakuTrebaSi gadacemis xelSekrulebaTa 
samarTlebrivi buneba. Tb. 2010. gv. 355. 
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ar niSnavs imas, rom mowmeTa Cvenebas TiTqosda araviTari 
mniSvneloba ara aqvs.374 sesxis zepiri xelSekrulebis namdviloba 
mowmeTa CvenebebTan erTad SeiZleba dadasturdes sxva iseTi 
mtkicebulebebiT, rogoricaa, magaliTad, savalo xelwerili an 
raime werilobiTi dokumentis wardgena, romliTac 
dadasturebuli iqneba valis arseboba.375  
  
amdenad, samoqalaqo kodeqsi SeiZleba aZlevdes garkveul 
miTiTebebs mtkicebulebis saxeobis gamoyeneba-argamoyenebis 
Taobaze.  
am mxriv metad sainteresoa da Cveni saproceso samarTlisaTvis 
uCveuloa frangul samarTlebriv sivrceSi arsebuli mtkicebiTi 
procesis adgili da roli. franguli mtkicebulebiTi Teoriis 
mixedviT mtkicebulebaTa Sesaxeb momwesrigebeli normebi SeiZleba 
Segvxvdes ara marto procesualur, aramed - materialur 
samarTalSic. 
   magram am SemTxvevaSi mniSvnelovani aris is, rom uSualod 
mtkicebis saqmianobasTan dakavSirebuli urTierTobebi wesrigdeba 
saproceso samarTliT.376 
   erTi SexedviT rTuli meqanizmi, romliTac uzrunvelyofilia 
faqtebis damtkiceba, amave dros xasiaTdeba dinamikuri sistemiT, 
romelSic mniSvnelovani roli eTmoba materialur-samarTlebriv 
mxares, e.i. erT SemTxvevaSi Cven winaSea materialur-
samarTlebrivi normebiT gansazRvruli mtkicebulebebi, 
romlebiTac dasturdeba konkretuli faqtebi, xolo meore 
SemTxvevaSi - procesualur-samarTlebrivi normebi, romlebic 
gansazRvraven am mtkicebulebebis gamoyenebis Taviseburebebs 
sasamarTloSi.  
   magaliTad, safrangeTis samoqalaqo kodeqsis (Code civil) 1315-e 
muxlis Tanaxmad, iman, vinc iTxovs valdebulebis Sesrulebas, 
unda daadasturos misi arseboba377. meores mxriv, iman, vinc 
acxadebs, rom Tavisufalia valdebulebis Sesrulebisgan, unda 
waradginos gadaxdis damadasturebeli mtkicebuleba, an/da 
valdebulebis Sewyvetis mtkicebuleba.378 
 
aqedan gamomdinare, sakiTxi imis Sesaxeb, Tu ramdenad konkretuli 
mtkicebulebiT dgindeba samarTlis normis safuZvelze 
gansazRvruli faqti, ganekuTvneba mosamarTlis Sinagani rwmenis 
sakiTxs.  
 
yuradReba gavamaxviloT zogierT im Taviseburebaze, romelic 
exeba mtkicebulebaTa dasaSvebobas. 
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 Vincen J., Guinchard S. Procédure civile, 27 édition. Paris, Dalloz, 2003  p. 789-790; 
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 Celui qui réclame l’exécution déune obligation doit la prouver. (Code civil art. 1315). 
378
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mtkicebulebaTa dasaSvebobis ganxilva ukavSirdeba 
mtkicebulebaTa kanoniT gaTvaliswinebuli sxvadasxva saSualebis 
gamoyenebas (mxareTa (mesame pirTa) axsna-ganmartebebi, mowmeTa 
Cvenebebi, werilobiTi Tu nivTieri mtkicebulebebi, eqspertizis 
daskvna).379 
sasamarTlo praqtikam aCvena, rom zogierT SemTxvevaSi 
sasamarTloebis mier mtkicebulebaTa dasaSvebobis sakiTxis 
gadawyvetisas ar aris gaTvaliswinebuli materialur-
samarTlebrivi mxareebi, rac araswori gadawyvetilebis 
(ganCinebis) gamotanis safuZveli xdeba. 
 
procesualuri TvalsazrisiT, arc erT mtkicebulebaTa 
saSualebas ar gaaCnia erTmaneTis mimarT upiratesi iuridiuli 
mniSvneloba. kanoniT gaTvaliswinebul yvela mtkicebulebaTa 
saSualebas gaaCnia maTi gamoyenebis Tanabari mniSvneloba. magram 
es ar niSnavs imas, rom saqmisaTvis mniSvnelovani yvela faqtis 
dadgena damokidebulia maTi arCevis survilze. am SemTxvevaSi 
mtkicebulebaTa saSualebebis (saxeebis) arCeva ganpirobebuli am 
faqtis dadgenisaTvis kanoniT gaTvaliswinebuli wesebis dacviT. 
“mtkicebulebaTa dasaSveboba iTvaliswinebs SezRudvas 
mtkicebulebaTa saSualebebis gamoyenebaSi ama Tu im garemoebaTa 
dasadgenad.”380  
 
amdenad, mtkicebulebebis saSualebebis (saxeebis) dasaSveboba 
wydeba materialur-samarTlebrivi normebiT mocemuli 
nebarTvebiTa Tu akrZalvebis Sesabamisad.381 
 
amasTan erTad, unda ganvasxvaoT SemTxvevebi, rodesac 
materialuri samarTlidan pirdapir gamomdinareobs, Tu ra 
mtkicebulebebi unda iqnes gamoyenebuli am normiT mocemuli 
faqtobrivi Semadgenlobis mimarT, an romeli - ara. magram xSiria 
iseTi faqtobrivi SemTxvevebi, romlebic moiTxovs Sefasebas 
gamosayenebel mtkicebulebaTa saSualebebis (saxeebis) arCevis 
kuTxiT.  
 
magaliTad, erT-erT saqmeze sakasacio sasamarTlom aRniSna, rom 
is “iziarebs kasatoris mosazrebas imasTan dakavSirebiT, rom 
saapelacio sasamarTlom saTanadod ar Seafasa saqarTvelos 
qonebis marTvis saministros 2002 wlis 26 dekembris #67-3571/6-2 
werili, ar gamoikvlia misi Sinaarsi saqmeSi arsebul sxva 
mtkicebulebebTan erTobliobaSi da Semoifargla mxolod imaze 
miTiTebiT, rom werili Sedgenilia konkursis Semdeg.  
 sakasacio palata Tvlis, rom konkretul SemTxvevaSi 
saapelacio sasamarTlom ar Seafasa, rom werilis mixedviT 2000-
2002 wlebSi ss `eleqtrosistemis~ mier saxelmwifo qonebis 
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marTvis saministrosTan SeTanxmebulia sazogadoebis balansze 
ricxuli ori farTis (53,1 kv.m da 294 kv.m) ijariT gacemis sakiTxi.  
 sakasacio palata aseve iziarebs kasatoris miTiTebas 
imasTan dakavSirebiT, rom saapelacio sasamarTlom ar Seafasa 
saqarTvelos saxelmwifo qonebis marTvis saministrosadmi ss 
 `eleqtrosistemis ~ 05.08.02 #1798 werilsa da am werilze 
saqarTvelos saxelmwifo qonebis marTvis saministros 06.08.2002 
pasuxi. 
 amasTan dakavSirebiT sakasacio palata aRniSnavs, rom 
zemoaRniSnuli mtkicebulebebi mosarCele ss `saqarTvelos 
saxelmwifo eleqtrosistemis~ mier warmodgenili iyo jer kidev 
pirveli instanciis sasamarTloSi sarCelTan erTad. aRniSnuli 
werilebis Sinaarsi exeba sadavo farTis ijariT gacemis Sesaxeb 
saministros damokidebulebas, rac ar Seafasa saapelacio 
sasamarTlom. amrigad, zemoaRniSnuli werilebis SefasebiT, 
saqmeSi arsebuli sxva mtkicebulebebTan erTobliobaSi (sssk-is 
105-e muxlis moTxovnaTa dacviT) saapelacio sasamarTlom unda 
daadginos auqcionis Catarebamde hqonda Tu ara gacemuli 
saxelmwifo qonebis marTvis saministros, rogorc saxelmwifo 
warmomadgenels sazogadoebaSi (partniori), konkursis wesiT 
ijariT qonebis gacemis Sesaxeb Tanxmoba, aseve aRniSnuli 
werilebi xom ar SeiZleba miuTiTebdes saxelmwifos (partnioris) 
Semdgom Tanxmobaze (mowonebaze) saqarTvelos samoqalaqo 
kodeqsis 101-e muxlis Tanaxmad.”382  
 
amdenad, mtkicebulebaTa dasaSvebobis sworad gadawyvetisaTvis 
aucilebelia mtkicebis saganSi Semavali faqtebis diferencireba 
momwesrigebeli urTierTobisaTvis kanoniT dadgenili wesis 
mixedviT. mtkicebulebaTa dasaSvebobis sakiTxis procesualuri 
danawesi mocemulia sssk-is 102-e muxlis me-3 nawiliT, romlis 
Sesabamisad saqmis garemoebebi, romlebic kanonis Tanaxmad unda 
dadasturdes garkveuli saxis mtkicebulebebiT, ar SeiZleba 
dadasturdes sxva saxis mtkicebulebebiT. 
magram sasamarTlo praqtikaSi xSiria SemTxvevebi, rodesac 
miTiTebul procesualur normas sasamarTlo ise iyenebs, rom ar 
aris gaTvaliswinebuli am normis gamoyenebis materialur-
samarTlebrivi Sinaarsi. 
 
magaliTad, erT-erT saqmeze sakasacio palatam ganmarta, rom 
konkretul SemTxvevaSi mxareTa Soris davas iwvevs sastumrod 
(gaqiravebis) Sesaxeb xelSekrulebis arseboba, damqiraveblebis 
raodenoba, qiravnobis Rirebuleba, qiravnobis xangrZlivoba (anu 
xelSekruleba grZeldeboda erTi wlis manZilze Seuwyvetlad, Tu 
garkveuli periodebiT da amasTan, sabolood ra Tanxis mogeba 
miiRo od.-am).      
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  “aRniSnuli iuridiuli faqtebis Sefaseba Cven gvaZlevs 
SesaZleblobas, rom gamovitanoT daskvna samarTlebrivi 
urTierTobis monawileTa ufleba-valdebulebebis Sesaxeb, magram 
mxolod mtkicebulebaTa SefasebiT, romliTac dgindeba es 
iuridiuli faqtebi, SesaZlebelia swori warmodgena Segveqmnas 
miTiTebul faqtebze.      
  saapelacio sasamarTlos gadawyvetilebaSi aseve aRniSnulia, 
rom  “a”-s mier sastumrod erTi wlis manZilze binis oTx 
ucxoelze 60 aSS dolarad gaqiravebis faqti ar SeiZleba 
dadasturdes mowmeTa CvenebebiT, vinaidan es garemoeba, kanonis 
Tanaxmad, unda dadasturdes garkveuli werilobiTi 
mtkicebulebiT. 
  amasTan dakavSirebiT, sakasacio palata ar iziarebs saapelacio 
sasamarTlos zemoaRniSnul mosazrebas da ganmartavs, rom es 
garemoebebi SeiZleba dadasturdes mowmeTa CvenebebiT. kerZod, 
konkretul SemTxvevaSi binis sastumrod gamoyenebis Sedegad 
warmoSobil urTierTobebze vrceldeba qiravnobis instituti. 
samoqalaqo kodeqsis 531-e muxlis Tanaxmad, qiravnobis 
xelSekrulebiT gamqiravebeli movalea, damqiravebels 
sargeblobaSi gadasces nivTi gansazRvruli vadiT. damqiravebeli 
movalea, gamqiravebels gadauxados daTqmuli qira. kanoniT ar 
aris gansazRvruli qiravnobis xelSekrulebis forma. amdenad, 
saqarTvelos samoqalaqo kodeqsis 69-e muxlis pirveli da me-2 
nawilebis Tanaxmad, SesaZlebelia misi dadeba rogorc zepirad, 
ise, werilobiT. gansaxilveli normis safuZvelze mxareTa nebazea 
damokidebuli konkretuli samarTlebrivi urTierTobis warmoSoba 
daukavSiron werilobiT Tu zepir garigebas.  
   e.i. aRniSnuli samarTlebrivi urTierTobebis warmoSobisaTvis 
ar aris aucilebeli garigebis werilobiT dadeba da misi 
daucveloba ar iwvevs garigebis baTilad cnobas. anu konkretul 
SemTxvevaSi materialur-samarTlebrivi normiT ar aris 
gaTvaliswinebuli mxolod werilobiTi xelSekrulebis arseboba, 
romlis dadasturebac SesaZlebeli iqneboda garkveuli 
werilobiTi mtkicebulebebiT (saqarTvelos samoqalaqo saproceso 
kodeqsis 102-e muxlis me-3 nawili). im SemTxvevaSi, Tu materialur-
samarTlebrivi normiT konkretuli urTierTobis 
mowesrigebisaTvis gaTvaliswinebulia garigebis zepiri forma (Tu 
sxva ram ar aris dadgenili kanoniT), am garigebis arseboba 
SeiZleba dadasturdes mowmeTa CvenebebiT. amrigad, sakasacio 
palatas miaCnia, rom saapelacio sasamarTlos unda Seefasebina 
saqmeSi arsebuli mowmeTa Cvenebebi da gamoerkvia ”a”-s mier 
qonebidan miRebuli sargeblis odenoba.”383 
zemoaRniSnuli magaliTi migviTiTebs iseT SemTxvevebze, rodesac 
kanoniT pirdapir ar ganisazRvreba gamosayenebeli 
mtkicebulebebis esa Tu is saSualeba, magram am SemTxvevaSi 
qiravnobis institutis analizi gvaZlevs imis SesaZleblobas, rom 
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miviRoT daskvnebi mtkicebulebaTa saSualebebis gamoyenebis 
Sesaxeb. 
 
moviyvanoT magaliTi, rodesac materialur-samarTlebrivi norma  
gansazRvravs mtkicebulebis formasa da Sinaarss.  
 
kerZod, erT-erT saqmeze sakasacio palatam ganmarta, rom: 
`rkinigziT tvirTis gadazidvis wesebis~ 433-e muxlis pirveli 
nawilis meore winadadebis `b~, `g~, `e~ da `l~ (romlebSic 
miTiTebulia vagonebis dayovnebis sxvadasxva garemoeba) 
qvepunqtebis Tanaxmad, saerTo formis aqtiT dasturdeba am 
muxliT mocemuli iuridiuli mniSvnelobis iseTi faqtebi, 
rogoricaa daniSnulebis sadgurSi vagonebis dayovneba 
tvirTmimRebis an misasvleli liandagiT mosargeblis mizeziT; 
datvirTuli vagonebis dayovneba Sualedur sadgurSi imis gamo, 
rom tvirTmimRebis an misasvleli liandagiT mflobelis mizeziT 
ver iReben momijnave sadgurebi an momijnave sadgurs ar gaaCnia 
vagonebis dagrovebisaTvis saWiro teqnikuri aRWurviloba; 
tvirTmimRebis an tvirTgamgzavnis mier Tavisi vagonebis 
(konteinerebis) miRebis dayovneba; tvirTis dayovneba svlis gzaze.  
        aRniSnuli normis gamoyenebis winapirobas warmoadgens 
saqarTvelos sarkinigzo kodeqsis 52-e muxlis pirveli nawili, 
romlis Tanaxmad, garemoebebi, romlebic sarkinigzo mimosvlis 
monawileTa pasuxismgeblobis safuZvels warmoadgens, dasturdeba 
komerciuli, teqnikuri da saerTo formis aqtebiT. amave muxlis 
me-15 nawilis Tanaxmad, saerTo formis aqtebi unda Sedges 
„rkinigziT tvirTis gadazidvis wesebis“ Sesabamisad.  
    es ki miuTiTebs imaze, rom zemoaRniSnuli faqtobrivi 
garemoebebis dadastureba SesaZlebelia saerTo formis aqtebis 
meSveobiT, romelic warmoadgens saqarTvelos sarkinigzo 
kodeqsiT da mis safuZvelze „rkinigziT tvirTis gadazidvis 
wesebiT“ gaTvaliswinebul mtkicebulebas.  
    aRniSnulis zogadi danawesi mocemulia saqarTvelos 
samoqalaqo saproceso kodeqsis 102-e muxlis me-3 nawiliT, romlis 
mixedviT: `saqmis garemoebebi, romlebic kanonis Tanaxmad unda 
dadasturdes garkveuli saxis mtkicebulebebiT, ar SeiZleba 
dadasturdes sxva saxis mtkicebulebebiT~.  
     aRniSnuli mtkicebulebebis Sefasebisas mniSvneloba eniWeba 
am dokumentebis Sedgenis wess, romlis drosac kanoniT 
gaTvaliswinebuli sxva rekvizitebTan erTad unda mieTiTos 
konkretul SemTxvevaSi Sps `Celen enerji limited saqarTvelos~ 
vagonebis (cisternebis) dayovnebis mizezebi. „rkinigziT tvirTis 
gadazidvis wesebis“ 436-e muxlis pirveli nawilis Tanaxmad, 
saerTo formis aqtSi unda aRiniSnos misi Sedgenis safuZveli, 
xolo amave muxlis me-3 nawilis Tanaxmad, Tu gadazidva svlis 
gzaze iseTi safuZvliT iqna SeCerebuli, rac, am wesebis mixedviT, 
gamoiwvevs tvirTis mitanis vadis Sesabamis gaxangrZlivebas, maSin 
saerTo formis aqtSi aRiniSneba vagonebis (konteinerebis) 
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dayovnebis mizezi da xangrZlivoba. amave wesebis 440-e muxlis 
pirveli nawilis `a~ qvepunqtis Tanaxmad, saerTo formis aqtSi, 
romlis safuZvelzec gadaixdeba rkinigzis vagonebiT 
(konteinerebiT) sargeblobis safasuri _ aRiniSneba vagonis 
(konteineris) dayovnebis mizezi, misi nomrebi, dayovnebis dawyebisa 
da damTavrebis, agreTve, dayovnebis faqtobrivi dro.  
      sakasacio palata ganmartavs, rom aRniSnuli dokumenti 
warmoadgens iuridiuli pasuxismgeblobis gansazRvris kriteriums 
(„rkinigziT tvirTis gadazidvis wesebis“ 414-e muxlis pirveli 
nawili), amdenad, am dokumentis Sedgenis dros daculi unda iqnes 
zemoaRniSnuli danawesebi imisaTvis, rom ganisazRvros iuridiuli 
pasuxismgeblobis dakisrebis obieqturi da subieqturi 
faqtorebi.”384 
 
yuradReba gavamaxviloT mtkicebulebaTa gamokvlevisa da 
Sefasebis zogierT Taviseburebaze. 
 
mtkicebulebaTa gamokvleva da Sefaseba, rogorc Cven migvaCnia, 
warmoadgens erTian process. xSirad iuridiul literaturaSi 
mtkicebulebaTa gamokvleva da Sefaseba cal-calke aris 
ganxiluli. Cven migvaCnia, rom maTi dayofa SesaZlebelia mxolod 
pirobiTad, imisaTvis, rom gamoikveTos erT SemTxvevaSi - 
mtkicebulebis kvleva, xolo meore SemTxvevaSi - mtkicebulebis 
kvlevis Sedegebi. aqedan gamomdinare, Cvenis azriT, 
mtkicebulebaTa Sefasebas gaaCnia viwro da farTo gageba. farTo 
gagebiT mtkicebulebis Sefasebas adgili aqvs mtkicebiTi 
saqmianobis nebismier stadiaze, rogorc mtkicebulebis 
gankuTvnadobis, dasaSvebobis, aseve - misi gamokvlevis dros. 
viwro gagebiT mtkicebulebaTa SefasebaSi unda moviazroT 
mtkicebulebis gamokvlevis Sedegi, rodesac sabolood xdeba 
dasadgen faqtTan dakavSirebiT mtkicebulebis safuZvelze 
garkveuli daskvnebis gakeTeba; rodesac arsebobs am daskvnebis 
gasakeTeblad rogorc samarTlebrivi, aseve - logikuri 
winapirobebi. 
 
magram, miuxedavad aRniSnulisa, mtkicebulebis sruli Sefaseba 
(viwro gagebiT) SesaZlebelia mxolod sasamarTlo sxdomaze maTi 
yovelmxrivi, sruli da obieqturi ganxilvis gziT, xolo 
daskvniTi Sefasebas aZlevs mosamarTle saTaTbiro oTaxSi. 
amdenad, cneba “Sefaseba” iRebs dinamikur xasiaTs, rac moiTxovs 
garkveul samarTlebriv da logikur midgomebs. Sesabamisad, 
samarTlebrivi da logikuri Sefasebebis erToblioba, romelic 
SesaZlebelia ganxorcieldes sasamarTlos mTavar sxdomaze saqmis 
arsebiTi ganxilvis dros, SesaZlebelia mtkicebulebaTa 
gamokvlevis gziT. 
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 mtkicebis zemoaRniSnuli elementebi metad Taviseburi elfers 
iZenen sakasacio sasamarTloSi. ra Tqma unda, sakasacio 
sasamarTlo ar ikvlevs mtkicebulebebs, ar adgens faqtebs da a.S. 
magram mas mainc gaaCnia garkveuli Sexeba mtkicebulebebTan. 
amdenad, ismis kiTxva: Tu sakasacio sasamarTlo ar aris faqtis 
sasamarTlo, maSin rogor amowmebs igi procesualur darRvevebs. 
es darRvevebi xom uSualo kavSirSia faqtebTan? 
 
migvaCnia, rom zustad am kiTxvaSi moiazreba pasuxic, romelic 
gvaZlevs SesaZleblobas, davinaxoT sakasacio sasamarTlos 
faqtobriv garemoebebTan Sexebis wertili, masTan yvelaze mWidro 
kavSiri. 
 
mtkicebulebebis gankuTvnadoba-dasaSvebobis Sefaseba, SeiZleba 
iTqvas, rom warmoadgens kvalifikaciis nairsaxeobas.385 
mtkicebulebebis gankuTvnadoba-dasaSvebobis Sefasebisas, 
TiTqosda, sasamarTlo adgens ormag kvalifikacias: erT 
SemTxvevaSi materialur-samarTlebrivs, Semdeg _ procesualur-
samarTlebrivs.386 jer sasamarTlo amowmebs materialur 
samarTalurTierTobas, Tu ra faqtebi udevs mas safuZvlad, 
Semdeg ki axorcielebs sxva sibrtyeSi arsebuli garemoebebis 
kvalifikacias _ mtkicebulebebs _ ramdenad ukavSirdebian isini 
gansaxilvel sakiTxs da ramdenad dasaSvebi arian. mniSvnelovani 
aris is, rom mtkicebulebebi atareben informacias faqtebis 
Sesaxeb, magram TviTon ar warmoadgenen faqtebs.387 
 
rogorc davinaxeT, procesualur-samarTlebrivi normis darRveva 
aris faqti, romelsac gaaCnia sxvadasxva Sinaarsi imisda mixedviT, 
Tu ra procesualur-samarTlebrivi urTierTobis momwesrigebeli 
norma iqna darRveuli. aqedan gamomdinare, Cven vnaxeT, rom 
procesualur-samarTlebrivi darRvevebis Semowmebisas 
mxedvelobaSi unda iqnes miRebuli rogorc procesualur-
samarTlebrivi, aseve - materialur-samarTlebrivi danawesebi. 
amasTan erTad gaTvaliswinebul unda iqnes rogorc saqmis 
warmoebis calkeuli stadiebi (etapebi), sasamarTloTa 
instanciurobis Taviseburebebi, aseve - calkeul saqmeTa 
sasamarTlo warmoebis saxeebi da a.S. 
 
zemoaRniSnuli analizi Cven gvaZlevs SesaZleblobas, gamovyoT es 
procesualur-samarTlebrivi darRvevebi (faqtebi), rogorc 
sakasacio sasamarTlos mier Semowmebis erT-erTi obieqti.  
amisaTvis, upirveles yovlisa, unda gaverkveT imaSi, Tu ra 
Semxebloba gaaCnia sakasacio sasamarTlos saZiebel, ZiriTadi 
faqtebis damdgen mtkicebulebebTan.  
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unda aRiniSnos, rom sakasacio sasamarTlo TviTon ar ikvlevs 
mtkicebulebebs, igi ikvlevs saapelacio sasamarTlos mier 
mtkicebulebaTa Sefasebebis marTebulebas. magram unda mieTiTos, 
rom procesualur-samarTlebrivi darRveva, rogorc faqti, sxva 
araferia, Tu ara saapelacio sasamarTlos mier saqmisaTvis 
mniSvnelovani faqtis dadgenis samarTlebrivi da logikuri 
wesebis darRveva, rac, Sesabamisad, aisaxeba saapelacio 
sasamarTlos SefasebebSi, motivaciaSi. anu sxva sityvebiT rom 
vTqvaT, rodesac saapelacio sasamarTlo mtkicebulebebs aZlevs 
araswor Sefasebas. amdenad, sakasacio sasamarTlos uwevs 
“Sefasebis Sefaseba.” 
 
magaliTad, k. balakini aRniSnavs, rom safrangeTis samoqalaqo 
saproceso kodeqsis Tanaxmad, kasatoris mosazrebebis ganxilvamde 
sakasacio sasamarTlom unda ganixilos faqtisa da samarTlis 

sakiTxTa gamijvna. L.IH-2Mmuxlis Tanaxmad, safrangeTis sakasacio 
sasamarTlo ar akontrolebs gasaCivrebuli gadawyvetilebis 
motivebs, romlebic exeba faqtebs, amave dros is srulad 
akontrolebs samarTlebriv motivebs.388 Jak bore aRniSnavs, rom 
sakasacio sasamarTlo mkacrad ar icavs am wess, romelsac 
ganmartavs garkveuli TaviseburebebiT. Tavisi kompetenciis 
gansazRvris umniSvnelovanesi funqciis gamoyenebiT, umaRlesma 
sasamarTlo instanciam Tavisi uflebamosileba gardaqmna 
samarTlebrivi politikis ganxorcielebis instrumentad. droTa 
ganmavlobaSi sasamarTlo xan aviwroebs, xan zrdis mis mier 
ganxorcielebuli kontrolis farglebs. amitom dRes sakasacio 
sasamarTlo saqmis ganxilvisas axorcielebs ara marto 
samarTlebrivi sakiTxebis kontrols, aramed - motivebis 
kontrols, anu  axorcielebs motivaciaze minimalur kontrols 
(contrôle minimum de la motivation); 389, romlis gareSe samarTlebriv 
motivebze kontroli iqneboda araefeqturi da iluzoruli.390 
upirveles yovlisa, sasamarTlo amowmebs gasaCivrebul 
gadawyvetilebaSi motivebis arsebobas, romlis safuZvelze saqme 
arsebiTad iqna gadawyvetili, rac, TavisTavad, garkveulwilad 
warmoadgens saqmis faqtobriv mxareze kontrols. amis Semdeg, 
kasatoris moTxovnis Sesabamisad, sasamarTlo rwmundeba, Tu 
ramdenad naTelia gasaCivrebul gadawyvetilebaSi faqtis mtkiceba 
da Sefaseba (constatations et appreciations de fait), efuZneba Tu ara isini 
mtkicebulebebs, Tu mxolod - mosazrebebs, sakamarisi aris Tu ara 
isini konkretuli situaciis samarTlebrivi kvalifikaciisaTvis.391  
 
amdenad, cxadia erTi ram: gasaCivrebuli gadawyvetilebis 
samarTlebrivi mxaris Semowmebisas sakasacio sasamarTlo exeba 
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faqtobriv motivacias, rac, upirveles yovlisa, niSnavs ara marto 
imas, Tu ra faqtebi miiCnia sasamarTlom dadgenilad, aramed 
imasac, Tu rogor daadgina sasamarTlom es faqtebi da rogor 
asabuTebs Tavis gadawyvetilebas.  
 
rogorc ukve aRvniSneT, mtkicebulebsa da faqts Soris kavSiris 
dadgena Tavisi SinaarsiT warmoadgens subsumciis gziT faqtobriv 
garemoebebsa da samarTlis normas Soris kavSiris procesis 
praqtikul (procesualur) realizacias.  
 
zustad am procesis praqtikuli (procesualuri) realizaciis 
Semowmebis Taviseburebebs vexebiT, rodesac vixilavT sakasacio 
sasamarTlos mier procesualur-samarTlebrivi darRvevebis 
Semowmebis Taviseburebebs.  
 
magram imisaTvis, rom zustad davaxasiaToT, Tu ras niSnavs 
“Sefasebis Sefaseba”, unda gamovkveToT procesualuri darRvevis 
zogierTi mxare, rogorc sakasacio sasamarTlos Semowmebis 
obieqti. magaliTad, ruseTSi gamocemul iuridiul literaturaSi 
gvxvdeba mosazrebebi, romelTa Tanaxmad, sakasacio sasamarTloebi 
(aseve saapelacio sasamarTloebi, rodesac isini amowmeben pirveli 
instanciis mier mtkicebulebaTa Sefasebis kanonierebas) 
axorcielebs mtkicebulebebis sakontrolo Sefasebas.392 
aRniSnuli mosazrebidan gamomdinareobs, rom sakasacio 
sasamarTlosac uxdeba mtkicebulebebis Semowmeba, raTa Seamowmos 
gasaCivrebuli gadawyvetilebis gamomtani sasamarTlos mier 
gakeTebuli Sefasebebi. unda aRiniSnos, rom miTiTebuli mosazreba 
ar ukavSirdeba mxolod im Taviseburebebs, romlebic axasiaTebs 
ruseTis sakasacio modelis im mxareebs, riTac igi gansxvavdeba 
qarTuli sakasacio sasamarTlosagan (ix. $ 1.1.). am mosazrebis 
avtorebi Tvlian, rom gasaCivrebuli gadawyvetilebis 
samarTlebrivi mxaris Semowmebisas sakasacio sasamarTlom unda 
gadaamowos mtkicebulebaTa Sefaseba, risTvisac TviTon afasebs 
maT. Tumca, unda aRiniSnos, rom 1995 wlis 27 oqtombris 
federaluri kanonis Tanaxmad, mtkicebulebebis sakontrolo 
Sefasebis funqcia sakasacio sasamarTloebSi gaizarda, romlis 
mixedviT, isini axorcieleben saapelacio sasamarTloebisaTvis 
damaxasiaTebel uflebamosilebas axali mtkicebulebebis miRebiTa 
da maTi SefasebiT.393 
 
 
safrangeTis iuridiul literaturaSi miTiTebulia, rom 
samarTlisa da faqtis sakiTxebze kontrolis gamijvnis mizniT 
safrangeTis sakasacio sasamarTlos SeuZlia ganaxorcielos 
kontroli gasaCivrebuli gadawyvetilebis motivaciaze, rac 
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warmoadgens faqtis, rogorc dasabuTebisa da Sefasebis 
erTobliobis sagans.394 am SemTxvevaSi safrangeTis samoqalaqo 
saproceso kodeqsis mixedviT, sakasacio sasamarTlos mier 
motivaciaze ganxorcielebuli minimaluri kontroli aris 
gasaCivrebuli gadawyvetilebis gamomtani sasamarTlos mier 
dasabuTebasa da Sefasebebze kontroli, rac niSnavs imas, rom 
faqtebis gareSe sasamarTlo ver Seamowmebs gasaCivrebuli 
gadawyvetilebis samarTlebriv mxares.  
 
amdenad, Cvens interess iwvevs sakiTxi imis Sesaxeb, Tu rogor 
axorcielebs procesualuri darRvevebis Semowmebas qarTuli 
sakasacio sasamarTlo. kasatoris mier procesualur darRvevaze 
miTiTebis SemTxvevaSi Tavidan xom ar afasebs saapelacio 
sasamarTlos mier erTxel ukve gamokvleul da Sefasebul 
mtkicebulebebs, anu axdens Tu ara sakasacio sasamarTlo 
mtkicebulebebis “sakontrolo Semowmebas”. 
 
unda aRiniSnos, rom mtkicebiT procesSi daSvebul procesualur 
darRvevebs, romlebic ukavSirdeba mtkicebulebaTa arSefasebas an 
arasaTanadod Sefasebas (magaliTad, miiRo is mtkicebuleba, 
romelic ar unda mieRo an ar miiRo is mtkicebuleba, romelic 
unda mieRo, arasaTanadod Seafasa an ar Seafasa esa Tu is 
mtkicebuleba da a.S.), rogorc ukve aRiniSna, mniSvneloba eniWeba 
mxolod im SemTxvevaSi, Tu am darRvevebis Sedegad araswori 
gadawyvetileba iqna gamotanili.395 magram imisaTvis, rom sakasacio 
sasamarTlom Seamowmos SeeZlo Tu ara am procesualur darRvevas 
gamoewvia araswori gadawyvetilebis gamotana, aucilebelia 
mxedvelobaSi iqnes miRebuli is winapirobebi, romlebic 
warmoadgenen gadawyvetilebiT gaTvaliswinebuli Sedegis 
(sarezolucio nawilis) safuZvels (motivacias). amdenad, am 
procesualuri darRvevebis Semowmebis SemTxvevaSi sasamarTlo 
mxedvelobaSi iRebs gadawyvetilebis samarTlebriv dasabuTebas. 
 
rogorc ukve aRiniSna, procesualuri darRvevebis Semowmebisas 
mxedvelobaSi miiReba erT SemTxvevaSi - procesualur-
samarTlebrivi da materialur-samarTlebrivi kriteriumebi, xolo 
meore SemTxvevaSi - logikis wesebi.  
 
procesualuri darRvevebis Semowmebisas sakasacio sasamarTlos 
faqtobrivad uwevs sapirispiro gzis gavla, rodesac mis winaSea 
saapelacio sasamarTlos Sefasebis konstatacia, rac warmoadgens 
sakasacio sasamarTlos Semowmebis aTvliT wertils. aRniSnuli 
gzis gavla uwevs aseve saapelacio sasamarTlos im SemTxvevaSi, 
rodesac is amowmebs pirveli instanciis sasamarTlos mier 
gamokvleul da Sefasebul mtkicebulebebs. amasTan erTad 
aRsaniSnavia isic, rom, gansxvavebiT saapelacio instanciis 
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sasamarTlosagan da, miT umetes, pirveli instanciis 
sasamarTlosagan, rodesac gamonaklis SemTxvevaSi SesaZlebelia 
faqtis uSualo aRqma (magaliTad, adgilze daTvaliereba, nivTieri 
mtkicebulebebis daTvaliereba da a.S.), sakasacio sasamarTloSi 
ZiriTadi, saZiebeli faqtebis dadgenis procesis Semowmeba 
SesaZlebelia mxolod sinamdvilis gaSualebuli asaxviT. 
sinamdvilis gaSualebuli asaxva sakasacio sasamarTloSi 
gulisxmobs ara ZiriTadi, saZiebeli faqtebis damdgeni 
mtkicebulebis Sefasebas, aramed - saapelacio sasamarTlos mier 
am mtkicebulebis SefasebasTan (farTo gagebiT) dakavSirebuli 
samarTlebrivi Tu logikuri wesebis darRvevis arseboba-
ararsebobis Semowmebas. 
 
aRniSnuli procesis Semowmebisas, erT SemTxvevaSi (rogorc Cven 
ukve vnaxeT) sakasacio sasamarTlos Sexeba aqvs mxolod 
samarTlis sakiTxTan (mtkicebulebis miReba-gamoTxovis 
procesualuri winapirobebis Semowmebisas), magram, rodesac igi 
amowmebs, Tu saapelacio sasamarTlom  ramdenad sworad 
gamoikvlia da Seafasa mtkicebulebi, sakasacio sasamarTlo exeba 
mtkicebulebasa da faqts Soris kavSiris gansazRvris 
marTebulebas, ra drosac gasaTvaliswinebelia ara marto 
procesualuri, aramed - materialur-samarTlebrivi danawesebi da 
logikiT mocemuli kanonzomierebebi. amdenad, am kavSiris 
ganxilva SeuZlebelia faqtebTan Sexebis gareSe. Jak bore 
aRniSnavs, rom samarTali moiTxovs faqtis saWiroebas, xolo 
faqti _ samarTlis: nebismieri kanoni awesrigebs faqtobriv 
SemTxvevas.396 
 
aqedan gamomdinare, unda aRiniSnos, rom sakasacio sasamarTlos 
mier procesualur-samarTlebrivi darRvevebis Semowmeba aisaxeba 
samarTlebrivi Semowmebis erTian konteqstSi da aranairad ar 
SeiZleba iTqvas, rom, magaliTad, rodesac sakasacio sasamarTlo 
amowmebs saapelacio sasamarTlos mier mtkicebulebis gamokvleva-
SefasebasTan dakavSirebul darRvevebs, arasworad Sefasebis 
Semowmeba aris gamonaklisi im saerTo wesidan, rasac hqvia 
samarTlebrivi mxaris Semowmeba.  
 
samarTlebrivi mxaris srulyofili Semowmeba SesaZlebelia 
mxolod faqtobrivi garemoebebis zustad gansazRvris SemTxvevaSi. 
misi gansazRvris kriteriums warmoadgens sadavo urTierTobis 
momwesrigebeli materialur-samarTlebrivi norma, xolo am 
normiT gansazRvruli faqtobrivi Semadgenlobis realizacia ki 
mtkicebiTi saqmianobaSi xorcieldeba garkveuli mtkicebulebebiT. 
aqedan gamomdinare, SesaZlebelia iTqvas, rom sakasacio 
sasamarTlom imisaTvis, rom Seafasos procesualuri darRvevis 
arseboba, faqtobrivad unda gaiaros rTuli gza _ materialur-
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samarTlebrivi normis gamoyeneba-ganmartebidan da faqtobrivi 
garemoebebis gansazRvridan maTi realizaciis Semowmebamde. 
 
aRniSnulis gaTvaliswinebiT, SesaZlebelia iTqvas, rom Cven 
mivuaxlovdiT erT-erT mniSvnelovan sakiTxs, Tu konkretulad 
ras ikvlevs sakasacio sasamarTlo, rodesac kasatori uTiTebs 
procesualur darRvevebze, saqmisaTvis mniSvnelovani faqtobrivi 
garemoebis damdgen mtkicebulebas, Tu mtkicebiT (dasabuTebis) 
process. 
 
rodesac vsaubrobT mtkicebulebaTa Sefasebaze, uneblieT 
yuradReba gadagvaqvs uSualod mtkicebulebaze. aqedan 
gamomdinare, rodesac iuridiul literaturaSi, mtkicebulebaTa 
Sefasebis sakiTxebi ixileba, sakmaod did dros uTmoben 
mtkicebulebis ganmartebebs, misi samarTlebrivi da logikuri 
mxareebis ganxilviT, rogorc sasamarTlo ganxilvis sagans. 
Sesabamisad, mtkicebulebaTa ganmartebisas yuradReba maxvildeba 
garegan da Sinagan aspeqtebze, romelTa amoxsniT ganisazRvreba 
mtkicebulebaTa logikuri Sinaarsi da samarTlebrivi 
kriteriumebi. yovelive es udavod aucilebelia imisaTvis, rom 
zogadi warmodgena Segveqmnas mtkicebulebis institutze.397  
Sesabamisad, cxadi xdeba, rom kanoniT dadgenil mtkicebulebaTa 
saSualebebiT (saxeebiT) xorcieldeba am mtkicebulebebSi 
arsebuli faqtobrivi informaciis miReba da kvleva kanoniT 
gansazRvruli wesebis dacviT da logikuri operaciebis 
Sesabamisad, sadavo urTierTobis momwesrigebeli samarTlis 
normis safuZvelze gansazRvruli faqtobrivi Semadgenlobis 
dadgena. 
 
magram miuxedavad amisa, Cven vfiqrobT, rom mtkicebulebaTa 
Sefasebis da masTan dakavSirebuli darRvevebis sruli suraTis 
warmodgenisaTvis ar aris sakmarisi mtkicebulebis institutis 
moqceva statikur formebSi. mtkicebuleba, rogorc mtkicebiTi 
saqmianobis instrumenti, aRWurvilia unikaluri funqciiT, rac 
gamoixateba faqtis dasabuTebis unarSi. rogorc wesi, faqtis 
dasabuTebaSi monawileobs dapirispirebul mxareTa mier 
warmodgenili sxvadasxva mtkicebuleba, romelTa erToblivi 
ganxilvis Sedegad SesaZlebelia miviRoT swori warmodgena 
faqtobriv situaciaze.  
 
amdenad, rodesac arsebobs kasatoris Sesabamisi miTiTebebi (ix. $ 
4.3.1.) saapelacio sasamarTlos mier daSvebul procesualur 
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darRvevebze, sakasacio sasamarTlos faqtobrivad uxdeba 
aRniSnuli miTiTebebis farglebSi, am darRvevebis ramdenime 
mimarTulebiT Semowmeba. pirveli, rogorc aRvniSneT, es aris 
procesualur-samarTlebrivi mxare, romlis dros unda Semowmdes, 
Tu ramdenad sworad daicva sasamarTlom maTi miReba-gamoTxovis 
winapirobebi; meore, ramdenad sworad Seafasa maTi gankuTvnadoba-
dasaSveboba; mesame, ramdenad marTebulad asabuTebs saapelacio 
sasamarTlo am mtkicebulebiT faqtobriv situacias; meoTxe, 
ramdenad swori daskvnebi miiRes Sefasebis Sedegad da, bolos, 
ramdenad mohyva am darRvevebs araswori gadawyvetilebis gamotana. 
zustad rom am procesis Semowmeba pirdapir kavSirSia iuridiul 
SedegTan, romelic dadgenilia saapelacio sasamarTlos mier. 
sssk-is 393-e muxlis me-3 nawilis Tanaxmad, procesualur 
darRvevas ar mohyveba gasaCivrebuli gadawyvetilebis gauqmeba, Tu 
is ar warmoadgens araswori gadawyvetilebis gamotanis safuZvels. 
zustad es danawesi gansazRvravs sakasacio sasamarTlos mier 
procesualuri darRvevebis Semowmebis Sinaarss. aqedan 
gamomdinare, procesualuri darRvevebis Semowmebisas sakasacio 
sasamarTlos erT-erT mTavar amocanas warmoadgens imis garkveva 
Tu am darRvevas ramdenad SeeZlo gamoewvia araswori 
gadawyvetilebis gamotana, risTvisac Tundac erT-erT 
mtkicebulebasTan mimarTebiT procesualuri darRvevis 
SemowmebisaTvis sakasacio sasamarTlos uwevs misi ganxilva 
dasabuTebis procesis mTeli konteqstis gaTvaliswinebiT. amdenad, 
SeiZleba Tamamad iTqvas, rom mtkicebulebis Sefasebis 
marTebulebis Semowmebisas sakasacio sasamarTlo amowmebs 
saapelacio sasamarTlos dasabuTebis marTebulobas, raTa 
gaerkvios, Tu konkretul procesualur darRvevas ramdenad 
SeeZlo gamoewvia araswori Sedegi. am SemTxvevaSi is  xelmeored 
ar ikvlevs saZiebeli faqtebis damdgen mtkicebulebebs 
(mtkicebulebebis sakontrolo Semowmeba), aramed procesualuri 
darRvevis faqtis damdgeni mtkicebulebis SefasebiT - erT 
SemTxvevaSi da imis dadgeniT, Tu am procesualuri darRvevis 
Sedegad ramdenad araswori gadawyvetileba iqna gamotanili - 
meore SemTxvevaSi, sakasacio sasamarTlo amowmebs dasabuTebas.  
 
aqedan gamomdinare, vlindeba Sefasebis zogadi, maT Soris 
sakasacio sasamarTlos Sefasebis wesebi, romlebic mocemulia ara 
samarTlebrivi normebiT, aramed - logikiT, radgan Sefaseba 
efuZneba azrovnebis obieqtur kanonebs.  
 
amdenad, SevexoT procesualuri darRvevebis Semowmebis zogierT 
formalur-logikur wess. 
 
dasabuTeba, anu mtkicebulebis unari, swori codna mogvces 
dasamtkicebeli faqtis Sesaxeb, aris gonebrivi procesi, romelic 
Tavis mxriv mimarTulia adre miRebuli msjelobebis meSveobiT, 
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risi WeSmaritebac ukve dasabuTebulia, sxva msjelobaTa 
WeSmaritebis dadgenisaken.398  

 
dasabuTebis amocanaa dasamtkicebeli garemoebis Sesaxeb eWvebis 
gaqarwyleba.399 am eWvebis gaqarwylebis Sedegs warmoadgens 
dasadasturebeli faqtebis sarwmunoobis maRali albaToba. 
amasTan mimarTebiT rainhold cipeliusi svams Semdeg kiTxvas: ra 
xarisxis albaToba unda arsebobdes, rom sasamarTlom es faqtebi 
sarwmunod miiRos.400 aqve igi aRniSnavs, rom, rogorc wesi, 
gadawyvetileba ubralo sarwmunoobas unda emyarebodes, e.i. 
keTilsindisierad dasabuTebul SesaZleblobas, rodesac saxezea 
samarTlebrivad mniSvnelovani faqtobrivi garemoebebi. magram 
mtkicebis procesTan mimarTebiT is miuTiTebs, rom 
zemoaRniSnulis garda, samoqalaqo samarTlis procesSi mxolod 
maSin iTvleba faqtebi damtkicebulad, rodesac saxezea maTi 
arsebobis SesaZlo maqsimaluri albaToba.401 
TiTqos yvelaferi naTelia, magram mainc rCeba ukmarisobis 
grZnoba. kerZod, ras niSnavs “SesaZlo maqsimaluri albaToba”, an 
rogor unda davadginoT albaTobis maqsimumi an minimumi; ra 
moqmedebebiT unda mivaRwioT albaTobis iseT xarisxs, rom 
sakmarisi iyos mosamarTlis darwmunebisaTvis.  
 
SeiZleba iTqvas, rom mosamarTlis mier faqtsa da mtkicebulebas 
Soris kavSiris dadgena miznad isaxavs faqtis arsebobis SesaZlo 
maqsimalur albaTobas. rogorc Cven vTvliT, faqtis arsebobis 
SesaZlo maqsimaluri albaTobis rwmenisaTvis aucilebelia 
mivmarToT dasabuTebas, rogorc bWobis erT-erT saxes. 
amasTan erTad unda aRiniSnos, rom mtkiceba (dasabuTeba) 
logikur-formaluri TvalsazrisiT da mtkiceba procesualuri 
TvalsazrisiT gansxvavdeba erTmaneTisagan imiT, rom am 
ukanasknelis SemTxvevaSi  saqmisaTvis mniSvnelovani garemoebebis 
Sesaxeb codna miiReba samoqalaqo saproceso saSualebebis 
meSveobiT, xolo formalur-logikuri dasabuTebisas pirovneba 
logikuri operaciebis meSveobiT adgens WeSmaritebas. magram isic 
unda aRiniSnos, rom procesualuri mtkiceba ar SeiZleba 
warmovidginoT formalur-logikuri mtkicebis (dasabuTebis) 
gareSe.402   
rogorc mivuTiTeT dasabuTeba aris ukve cnobili WeSmaritebidan 
axal WeSmaritebaze gadasvla. logikaSi dasabuTebas gaaCnia 
Tavisi struqtura, romelSic gamoikveTeba: 1. Tezisi, anu 
debuleba, romlis WeSmaritebis dadgena aris dasabuTebis mizani; 
2. mosazrebebi, argumentebi, romelTa WeSmariteba ukve dadgenilia 
da romlis meSveobiT dasabuTdeba Tezisis WeSmariteba. 3. 
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demonstracia, anu dasabuTebis forma, romelic warmoadgens 
logikur kavSirs Tezissa da argumentebs Soris, anu 
argumentebidan Tezisis gamoyvana, rasac aseve SegviZlia vuwodoT 
bWoba.403 
 
igive procesi axasiaTebs aseve sasamarTloSi faqtis dasabuTebas, 
magram im Taviseburebis gaTvaliswinebiT, rac damaxasiaTebeli 
procesualur mtkicebisaTvis. 
 
kerZod, Cven SemTxvevaSi dasabuTebis mizans warmoadgens 
saqmisaTvis mniSvnelovani faqtobrivi garemoebebis dadgena 
(Tezisi). magram aqve unda aRvniSnoT, rom konkretul SemTxvevaSi 
ganisazRvreba ara faqtobrivi garemoebebi, aramed dgindeba 
gansazRvruli faqtobrivi garemoebebis namdviloba. mosazrebebi 
da argumentebi procesualur mtkicebiTi saqmianobaSi warmoadgens 
faqtobriv informacias, romelic mocemulia mtkicebulebebSi da 
romliTac ganisazRvreba maTi Sinaarsi. amasTan erTad 
procesualur mtkicebas axasiaTebs is Tavisebureba, rom 
aRniSnuli faqtobrivi monacemebis miReba SesaZlebelia mxolod 
kanoniT gaTvaliswinebuli mtkicebulebebis calkeuli saxeebis 
(saSualebebis) meSveobiT da kanoniT dadgenili wesebis dacviT. 
Sesabamisad, mtkicebulebis SinaarsiT mocemuli faqtobriv 
informaciasa da dasadgen faqtobriv garemoebebs Soris logikuri 
kavSiris dadgena (demonstracia), xorcieldeba induqciuri 
bWobiTa da daskvnebis meSveobiT, rasac, Sesabamisad, safuZvlad 
udevs codna deduqciuri bWobiTa da daskvnebiT miRebuli 
dasadgeni faqtis Sesaxeb.  
amdenad, faqtis damtkicebis procesisaTvis damaxasiaTebelia 
induqciuri daskvnebi (rac gansxvavdeba mtkicebis sagnis 
logikuri gansazRvris wesisagan da rac xorcieldeba deduqciuri 
daskvnebis Sesabamisad), radgan am SemTxvevaSi kerZo, gafantuli 
faqtebidan mivdivarT saerTo daskvnamde. induqciuri daskvnis 
dros mtkicebulebaSi mocemuli faqtobrivi informacia 
warmoadgens wanamZRvars, xolo dasadgeni faqti (faqtobrivi 
garemoeba) _ Sedegs. 
 
procesualuri samarTlis Taviseburebebis gaTvaliswinebiT, am 
Sedegis miReba ar gulisxmobs faqtis yvela sizustiT dadgenas. 
rogorc ukve aRiniSna, sakmarisia am faqtebis arsebobis SesaZlo 
maqsimaluri albaToba, rac SesaZlebelia swori induqciuri 
kvlevis ganxorcielebisas.  
 
amdenad, induqcia warmoadgens daskvnas, romelic mimarTulia 
calkeuli faqtidan saerTo Sedegamde. rodesac mosamarTle 
mtkicebiTi saqmianobis dros afasebs mtkicebulebas, induqciuri 
dasabuTebis safuZvels warmoadgens mtkicebulebebiT mocemuli 
faqtobrivi informaciis erToblioba erTi da imave dasadgeni 
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faqtis Taobaze. im SemTxvevaSi, Tu mtkicebulebaSi faqtis Sesaxeb 
informacia ar aris mkafiod gansazRvruli, maSin dasadgeni 
faqtis arsebobis SesaZlo maqsimaluri albaToba  ganpirobebulia 
sxva mtkicebulebebSi mocemuli informaciis xarisxiTa da maTi 
urTierTkavSiriT. amasTan erTad unda gaviTvaliswinoT, rom 
faqtis arsebobis SesaZlo maqsimaluri albaToba SesaZlebelia 
miRweul iqnes mtkicebulebaTa erToblivi gamokvleviT.  
 
ra Tqma unda, dasabuTebis procesSi mniSvnelovania is, rom 
mtkicebulebaSi mocemuli faqtobrivi informaciis (wanamZRvaris) 
namdvilobaSi mosamarTle unda iyos darwmunebuli raTa am 
mtkicebulebis meSveobiT man dasadgeni faqtis namdviloba 
irwmunos. amdenad, samoqalaqo procesSi mtkicebulebaTa 
gamokvleva ukavSirdeba ara marto dasadgeni faqtis namdvilobas 
(Sedegs), aramed - im mtkicebulebis namdvilobasac, romelSic 
mocemulia faqtis Sesaxeb informacia (wanamZRvari). am 
ukanasknelis namdviloba uzrunvelyofilia procesualuri formis 
dacviT. kerZod, mtkicebiTi saqmianoba xorcieldeba mxolod 
kanoniT gaTvaliswinebul mtkicebulebaTa saSualebebiT da 
kanoniT dadgenili wesebis dacviT. anu, es is formaa, romliTac 
SezRudulebi arian mtkicebiTi saqmianobis subieqtebi. am 
mtkicebulebebSi mocemuli informacia mowmdeba sxva 
mtkicebulebebTan kavSirSi. magaliTad, davis SemTxvevaSi 
imisaTvis, rom mosamarTle darwmundes, awers Tu ara xels 
anderZs mamkvidrebeli, SeuZlia daniSnos eqspertiza da a.S. 
 
erT SemTxvevaSi am informaciis namdvilobis sarwmunooba 
SeiZleba iyos calsaxad gansazRvruli (magaliTad, sajaro 
reestris amonaweris gacemis droisaTvis mosarCele warmoadgenda 
sadavo uZravi nivTis mesakuTres), xolo meore SemTxvevaSi 
sakmarisia mtkicebulebaSi mocemuli faqtobrivi informaciis 
arsebobis SesaZlo maqsimaluri albaToba (magaliTad, 
keTilsindisieri myidvelis Sefasebisas).  
amdenad, mtkicebulebebi masSi arsebuli faqtobrivi informaciis 
mixedviT, SeiZleba iyos gansazRvruli da SefasebiTi.404 
mtkicebulebaSi mocemuli faqtobrivi informaciis WeSmaritebis 
dadgena, misi procesualuri TvalsazrisiT, Tavis mxriv 
ukavSirdeba bWobis marTebulobas. bWobis dros daSvebul 
Secdomebs mohyveba araswori daskvnebi. unda gaviTvaliswinoT, rom 
procesualuri darRvevebis Semowmebisas sakasacio sasamarTlos 
uxdeba zogadad dasabuTebis procesis mxedvelobaSi miReba, raTa 
daadginos, Tu ramdenad SeeZlo am procesualur darRvevas 
gamoewvia araswori gadawyvetilebis gamotana. 
amasTan erTad, saqmis xelaxla saapelacio sasamarTloSi 
dabrunebis SemTxvevaSi (ix. $ 5.3.) didi mniSvneloba eniWeba 
saapelacio sasamarTlos mier saqmeSi arsebul yvela 
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mtkicebulebaSi mocemuli faqtobrivi informaciis erTobliv 
analizs, romlebic miuTiTeben rogorc apelantis, aseve misi 
mowinaaRmdegis faqtebze. am mtkicebulebebSi mocemuli 
faqtobrivi informacia, rogorc bWobis saSualeba, moicavs ara 
marto faqtis dadasturebis, aramed - misi gabaTilebis logikur 
operacias.405 
 
amdenad, rodesac vsaubrobT dasabuTebaze, rogorc WeSmaritebis 
damtkicebis logikur procesze, yuradRebas vamaxvilebT bWobis 
warmarTvis marTebulobaze. rodesac sakasacio sasamarTlo 
amowmebs saapelacio sasamarTlos mier daSvebul procesualur 
darRvevebs, romlebic, gansaxilveli Tematikis farglebSi, 
vlindeba mtkicebulebaTa arSefasebaSi an arasaTanadod 
SefasebaSi, faqtobrivad amowmebs dasabuTebis dros daSvebul 
darRvevebs da ar axdens mtkicebulebebis sakontrolo Semowmebas, 
rogorc es miTiTebulia zogierT iuridiul literaturaSi (ix. 
zemoT). 
 
amdenad, dasadgeni faqtebis namdvilobis SesaZlo maqsimaluri 
albaTobis misaRwevad aucilebelia ori winapirobis dacva, rac 
warmoadgens sakasacio sasamarTlos procesualuri darRvevebis 
Semowmebis kriteriumebs: 1. am faqtebis Sesaxeb informaciis miReba 
samoqalaqo saproceso kodeqsiT dadgenil mtkicebulebaTa 
saSualebebis meSveobiT da maTi Segroveba da gamokvleva 
procesualuri wesebis Sesabamisad; 2. logikuri kanonzomierebis 
dacva. 
 
rogorc Cven aRvniSneT, sasamarTloSi xorcieldeba sinamdvilis 
retrospeqtiuli aRqma (gamonaklisia, magaliTad, nivTieri 
mtkicebulebis daTvaliereba, adgilze daTvaliereba). warsulSi 
arsebuli situaciis aRqma xdeba mtkicebulebebis meSveobiT, anu 
gaSualebuli aRqmiT. magram faqtis damdgeni sasamarTlosgan 
gansxvavebiT, romelsac mtkicebulebis Seswavla SeuZlia 
uSualod, sakasacio sasamarTlo afasebs mtkicebis procesTan 
dakavSirebul procesualur darRvevebs da ara - uSualod 
saqmisaTvis mniSvnelovani faqtebis Taobaze arsebul 
mtkicebulebebs. 
 
amdenad, SesaZlebelia davaskvnaT, rom sakasacio sasamarTlo 
sakasacio saCivris farglebSi da saproceso-samarTlebrivi 
normebis safuZvelze ikvlevs ara ZiriTad, saZiebeli faqtebis 
damdgeni mtkicebulebebs, aramed - am faqtebis dadgenis procesSi 
daSvebul procesualur darRvevebs (procesualur faqtebs), am 
darRvevebis damdgeni mtkicebulebebis meSveobiT.  
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procesualuri darRvevebis arseboba, gasaCivrebuli 
gadawyvetilebis dasabuTebis konteqstis gaTvaliswinebiT, 
gamoxatulia mtkicebulebaTa arSefasebaSi an arasaTanadod 
SefasebaSi. amasTan, sakasacio sasamarTlo procesualuri 
darRvevis dadgenis SemTxvevaSi TviTon gansazRvravs ar 
Sefasebuli an arasaTanadod Sefasebuli mtkicebulebis 
Semowmeba-dasabuTebis kriteriumebs, rac, Sesabamisad, aisaxeba 
sakasacio sasamarTlos miTiTebebSi saqmis xelaxla 
gansaxilvelad saapelacio sasamarTloSi dabrunebis SemTxvevaSi 
(ix. $ 5.5.). 
 
 

4.4. mtkicebis tvirTis ganawilebis Sefaseba 
 
sasamarTlos mier saqmisaTvis mniSvnelovani faqtebis gansazRvris 
Semdeg, rodesac igi axdens faqtebis diferencirebas, gamoyofs 
faqtebs, ris Sesaxebac mxareebi ar daoben, maT Soris, aRiarebul 
faqtebs, sayovelTaod cnobil da preudiciuli mniSvnelobis 
faqtebs, aseve saqmisaTvis mniSvnelovan faqtebs, romelzec 
mxareebi daoben da risganac Sedgeba mtkicebis sagani, 
mniSvnelobas iZens saqmisaTvis mniSvnelovani faqtebis damtkicebis 
tvirTis, anu damtkicebis procesSi mxareTa ufleba-
valdebulebebis sworad gadanawileba.406 
 
sasamarTlo praqtikaSi xSiria SemTxvevebi, rodesac 
sasamarTloebi arasworad anawileben mtkicebis tvirTs, romlis 
Tanaxmad, erT-erTi mxaris faqtze miTiTebebis gauziarebloba 
gamoixateba mtkicebulebis warmoudgenlobaSi, rodesac am 
mtkicebulebis warmodgenis valdebuleba akisria meore mxares da 
a.S. aqedan gamomdinare, mtkicebis tvirTis ganawilebis principis 
darRvevas, rogorc wesi, mohyveba araswori gadawyvetilebis 
gamotana. 
 
iuridiul literaturaSi sakmaod marTebulad aris miTiTebuli 
imis Sesaxeb, rom mtkicebis valdebulebis da misi ganawilebis 
wesis samarTlebrivi bunebis zusti amoxsna SeuZlebelia mxareTa 
Tanasworuflebianobisa da SejibrebiTobis principebis 
gaTvaliswinebis gareSe.407 
 
aRniSnuli principebiT mocemulia mxareTa ufleba-
valdebulebebis ganxorcielebis zogadi wesi, romlis Tanaxmad, 
TiToulma mxarem unda miuTiTos faqtebze, romlebic safuZvlad 
udevs maT moTxovnasa Tu Sesagebels da warmoadginos 
mtkicebulebebi am faqtebis dasadastureblad. magram mxareTa 
SejibrebiToba SeuZlebelia, Tu mxareebi SejibrebiTobis 
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procesSi ar iqnebian Tanasworni. ra Tqma unda, aRniSnuli 
principebi safuZvlad udevs mTel samarTalwarmoebas.  
magaliTad, frangul iuridiul literaturaSi miTiTebulia, rom 
sakasacio sasamarTlos ar gaaCnia faqtebis dadgenis da amasTan 
dakavSirebiT mtkicebulebaTa Sefasebis kompetencia, magram aseTi 
kompetenciis ararsebobas gaaCnia ormagi xasiaTi, kerZod, 
sakasacio sasamarTlos ar SeuZlia gamoikvlios axali 
mtkicebulebebi an xelaxla gamoikvlios mtkicebulebebi, 
romlebic warmoadgenen gasaCivrebuli gadawyvetilebis gamomtani 
sasamarTlos ganxilvis sagans. magram sakasacio sasamarTlo 
amowmebs motivacias (motivation) da akontrolebs am faqtebis 
dadgenasTan dakavSirebiT samarTlebrivi normebis dacvas, kerZod, 
mtkicebiTi tvirTis ganawilebisa da SejibrebiTobis wesebis 
dacvas.408  
 
amasTan erTad yvela konkretuli urTierTobis Taviseburebebidan 
gamomdinare, gasaTvaliswinebelia im uflebaTa Tu valdebulebaTa 
Sinaarsi, romelic SesaZlebels xdis davaskvnaT, Tu konkretulad 
romeli faqti unda daadasturos erTma mxarem da romeli - 
meorem.  
 am ufleba-valdebulebaTa ganawilebis procesualuri wesi 
mocemulia saqarTvelos samoqalaqo saproceso kodeqsis 102-e 
muxlis pirveli nawiliT, romlis Tanaxmad, TiToeulma mxarem 
unda daadasturos garemoebebi, romlebzec igi amyarebs Tavis 
moTxovnebsa Tu Sesagebels. 
 
upirveles yovlisa, unda aRiniSnos, rom mtkicebis tvirTi 
nawildeba mxareebze, mesame pirebze damoukidebeli moTxovnis, 
aseve mesame pirebze damoukidebeli moTxovnis gareSe im nawilSi, 
romelic mniSvnelovan gavlenas axdens mis uflebebze. 
sasamarTlo aris mtkicebis, rogorc saproceso saqmianobis 
subieqti, magram sasamarTlo ar aris da arc SeiZleba iyos 
damtkicebis tvirTis (movaleobis) subieqti.409 
sasamarTlo warmoadgens mtkicebiTi saqmianobis im subieqts, 
romelic uzrunvelyofs mtkicebiTi saqmianobis subieqtTa ufleba-
valdebulebebis sworad ganawilebas da kanoniT gaTvaliswinebul 
SemTxvevebSi, saqmis garemoebebis gasarkvevad, Tavisi iniciativiT 
SeuZlia mimarTos garkveul RonisZiebebs. am kompetenciaTa swor 
gamijvnas didi mniSvneloba eniWeba maSin, rodesac sakasacio 
sasamarTlo amowmebs procesualur darRvevebs. 
Sesabamisad, am ufleba-valdebulebebis sworad ganawilebaze 
damokidebulia mtkicebis subieqtTa materialur-samarTlebrivi 
uflebis sworad realizacia. Sesabamisad, yovelive es aisaxeba 
porcesualur-samarTlebriv mxareze, romlis Tanaxmad, 
mtkicebulebis wardgena SeiZleba sasamarTlom mosTxovos 
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mtkicebiTi saqmianobis im subieqts, romelsac misi wardgena ar 
evaleba da a.S, rac dauSvebelia. 
amdenad, rodesac sakasacio sasamarTlo amowmebs dasaSvebi da 
dasabuTebuli sakasacio pretenziis (ix. $ 1.3., $ 3.2.) safuZvelze 
saapelacio sasamarTlos mier daSvebul procesualur-
samarTlebriv darRvevebs (ix. $ 4.3.), man unda gamijnos is 
valdebulebebi, romlebic gaaCniaT mxolod damtkicebis tvirTis 
subieqtebs da, aseve, is uflebamosilebani, romlebic gaaCnia 
sasamarTlos, rogorc saproceso saqmianobis subieqts. am 
SemTxvevaSi sasamarTlos funqciaa sworad gaanawilos 
damtkicebis tvirTis subieqtTa ufleba-valdebulebani. rodesac 
sasamarTlo gansazRvravs mtkicebis saganSi Semaval sadavo 
faqtobrivi garemoebebis wres (ix. $ 3.3.), romelic Sedgeba 
dapirispirebul mxareTa mier miTiTebuli faqtebisagan, uSualod 
mtkicebiTi saqmianobas win uswrebs am faqtebis damtkicebis 
valdebulebebis ganawileba. 
vfiqrobT, rom sakasacio sasamarTlom Tavisi iniciativiT unda 
Seamowmos mtkicebis tvirTis ganawilebis sakiTxi, rodesac 
kasatori uTiTebs procesualur darRvevaze (magaliTad, 
arasworad Seafasa sasamarTlom esa Tu is mtkicebuleba), 
miuxedavad imisa, rom is SeiZleba yuradRebas ar amaxvilebdes 
uSualod mtkicebis tvirTis ganawilebis sakiTxze. aRniSnuli 
ganpirobebulia, rogorc ukve aRiniSna, imiT, rom sasamarTlo 
TviTon aris valdebuli, swori mimarTuleba misces mtkicebiT 
saqmianobas, es debuleba savsebiT exeba aseve sakasacio 
sasamarTlos. miuxedavad imisa, rom sasamarTlos am 
uflebamosilebaze kanonSi pirdapiri miTiTeba ar arsebobs, unda 
aRiniSnos, rom mtkicebis valdebulebaTa sworad ganawilebaSi 
sasamarTlos roli aixsneba  mtkicebis tvirTis materialur-
samarTlebrivi SinaarsiT. es ar niSnavs imas, rom mtkicebis 
valdebulebas ar gaaCnia procesualur-samarTlebrivi mxare, es, 
ra Tqma unda, ase ar aris. procesualur-samarTlebrivi mxare, 
upirveles yovlisa, vlindeba procesualur saqmianobaSi, anu 
materialur-samarTlebrivi uflebebis realizaciaSi da, 
Sesabamisad valdebulebebis ganxorcielebaSi. magram, unda 
aRiniSnos, rom es procesualuri saqmianoba SeuZlebelia 
warmovidginoT, Tu ar gveqneba gansazRvruli damtkicebis tvirTis 
romel subieqts evaleba mtkicebulebebis wardgena miTiTebuli 
faqtis dasadastureblad. zustad am valdebulebebis gansazRvris 
kriteriumebi unda veZeboT sadavo urTierTobis momwesrigebel 
materialur-samarTlebriv normebSi. 
 
amasTan erTad, unda aRiniSnos, rom mtkicebis valdebulebis 
materialur-samarTlebrivi Sinaarsi aseve mdgomareobs imaSi, rom 
am valdebulebis argamoyenebis SemTxvevaSi sasamarTlos ufleba 
aqvs, dainteresebuli mxaris mier faqtis arseboba an ararseboba 
cnos, Tu sxva ram ar gamomdinareobs kanonidan.410 amdenad, ismis 
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kiTxva: mohyveba Tu ara mtkicebulebaTa warmoudgenlobas 
mxarisaTvis an damtkicebis tvirTis sxva subieqtisaTvis 
iuridiuli sanqcia.411 miuxedavad imisa, Tu rogor ganvmartavT 
mtkicebiTi valdebulebis Seusruleblobas, rogorc sanqcias Tu 
sxvagvarad, cxadia erTi, rom am valdebulebis SeusruleblobiT 
isjeba mxare, romelsac evaleboda faqtis damtkiceba.412 amdenad, 
sanqciaSi SeiZleba vigulisxmoT nebismier, samarTlebrivi normis 
daucvelobiT gamowveuli arasasurveli Sedegi, maT Soris - 
arasasurveli gadawyvetileba, romelic dadga im mxaris 
sawinaaRmdegod, vinc ar Seasrula damtkicebis valdebuleba.413 
 
rogorc wesi, mxolod mxareebis mier moxseniebuli faqtebi 
Seadgens mtkicebis sagans (romlis wres gansazRvravs 
sasamarTlo), e.i. maTi dadgenis mizniT warmoebs mtkicebulebaTa 
Segroveba. magram arsebobs gamonaklisi, rodesac im faqtebs 
vexebiT, romelic sasamarTlom TviTon gamoarkvia sxva saqmis 
ganxilvisas, an Tu saqmis Sinaarsi sayovelTaod aris cnobili. 
magram, rodesac mxareebi uTiTeben faqtebze, romlebic safuZvlad 
udevs maT moTxovnasa Tu Sesagebels, maSin saqmis masalebis 
warmodgenis uflebasTan erTad mxareebs daekisrebaT movaleoba, 
rom gamoTqvan sakuTari azri saqmisaTvis mniSvnelovan yvela 
faqtobriv sakiTxze, rac warmoadgens faqtebis miTiTebis 
tvirTs.414 
 
faqtebis miTiTebis tvirTi samoqalaqo procesSi gulisxmobs imas, 
rom procesualuri TvalsazrisiT mxare uflebamosilia, 
gamoxatos mosazreba gansazRvrul faqtebTan dakavSirebiT, Tu mas 
surs Tavisi uflebebis dacva415. sapirispiro SemTxvevaSi mis 
mimarT iZuleba ar iqneba gamoyenebuli, Tumca, procesualuri 
TvalsazrisiT, is wamgebian mdgomareobaSi aRmoCndeba.416 am 
movaleobebs, romelTa Sesruleba iZulebiT ar xdeba, uwodeben 
fakultatiur movaleobebs.417 
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rodesac sakasacio sasamarTlo amowmebs mtkicebis tvirTis 
ganawilebis marTebulebas, upirveles yovlisa, amowmebs imas, Tu 
sasamarTlom ramdenad uzrunvelyo mxareTa zemoaRniSnuli 
fakultatiuri valdebulebis Sesruleba. magram, aqve unda 
aRiniSnos, rom mtkicebis subieqtTa kompetenciis gamijvnis 
mniSvnelobidan gamomdinare, sakasacio sasamarTlo uSualod ar 
amowmebs damtkicebis subieqtTa mier e.w. fakultatiuri 
valdebulebebis Sesrulebis marTebulebas. rogorc aRiniSna, am 
valdebulebis Sesruleba-arSesruleba damokidebulia mxolod 
damtkicebis subieqtTa nebaze. faqtobrivad mtkicebulebebiT 
TavianTi moTxovnebis, Tu Sesageblis gamagreba warmoadgens 
uflebas, magram rodesac vsaubrobT darRveuli Tu sadavod 
qceuli uflebebis sasamarTlo wesiT dacvaze, amiT xazs vusvamT, 
aseve im faqtors, rom am uflebaTa dacva unda ganxorcieldes 
samoqalaqo saproceso kodeqsis moTxovnaTa dacviT. Sesabamisad, 
sasamarTlo wesiT TavianTi uflebebisa da kanonieri interesebis 
damrRvevi garemoebebis dasadastureblad damtkicebis subieqtebi 
valdebulni arian, Tavi daicvan kanoniT gaTvaliswinebuli 
mtkicebulebebiT, romelTa warmoudgenlobam SeiZleba gamoiwvios 
maTTvis araxelsayreli Sedegebi. 
 
vfiqrobT, rom sakasacio sasamarTlom yuradReba unda miaqcios 
imas, Tu  sasamarTlom ramdenad uzrunvelyo damtkicebis 
subieqtTa mier fakultatiuri valdebulebis Sesruleba, Tu, ra 
Tqma unda, sasamarTlos mier aRniSnuli wesrigis darRvevas mohyva 
araswori gadawyvetilebis gamotana. 
 
am SemTxvevaSi mniSvneloba eniWeba imas, Tu sasamarTlo ramdenad 
Semoifargla damtkicebis tvirTis subieqtis zogadi miTiTebiT, 
Tu gamoxatuli mosazrebebi konkretulad da detalurad aris 
Camoyalibebuli da moicavs saqmis gadawyvetilebisaTvis 
mniSvnelovan yvela garemoebas. konkretul faqtebze miTiTeba da 
am faqtebze ganmartebebis wardgenis movaleoba ganekuTvneba 
mxareTa mier faqtobriv garemoebebze miTiTebis tvirTs.418 
 
amdenad, sakmaod didi mniSvneloba eniWeba mxareTa axsna-
ganmartebebs saqmisaTvis mniSvnelovan faqtobriv garemoebebTan 
mimarTebiT, romlebic, am faqtebis damtkicebis arsidan 
gamomdinare, unda akmayofilebdes fakultatiur movaleobebs. 
aRniSnuli movaleobebi realizdeba mtkicebiT saqmianobaSi da 
masSi aisaxeba yvela is niSan-Tviseba, romelic aucilebelia 
imisaTvis, rom sasamarTlom irwmunos dasadgeni faqtis arseboba-
ararsebobis namdviloba. magaliTad, rodesac erT-erTi mxare 
uTiTebs faqtze, romelsac mowinaaRmdege mxare mxolod zogadad 
uaryofs, CaiTvleba, rom moxseneba ar aris detalurad da 
konkretulad Camoyalibebuli, ar warmoadgens mowinaaRmdege 
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mxaris mier moxseniebuli faqtobrivi garemoebis namdvil 
uaryofas da sasamarTlo mas ar gaiTvaliswinebs.419 
 
amdenad, zogadi xasiaTis mtkiceba an zogadi xasiaTis uaryofa 
SesaZlebelia saqmis specifikidan gamomdinare da, rogorc vnaxeT, 
gaaCnia materialur-samarTlebrivi Sinaarsi, rodesac erT-erTi 
mxaris mier miTiTebuli faqti sasamarTlos SeuZlia miiRos 
sarwmunod, radgan meore ver aqarwylebs mis arsebobas. 
Sesabamisad, yovelive es gavlenas axdens mtkicebis procesualur-
samarTlebriv mxareze, rac gamoixateba mtkicebulebaTa 
warmodgenis, maTi ganmartebisa da sxva procesualuri saqmianobis 
formebSi.420 
 
miTiTebis tvirTis institutTan erTad didi mniSvneloba gaaCnia 
mtkicebis tvirTis sworad gansazRvras. miTiTebis tvirTsa da 
mtkicebis tvirTs Soris arsebobs mWidro urTierTkavSiri. am 
urTierTkavSiris gansazRvra gavlenas axdens miTiTebisa da 
mtkicebis valdebulebaTa diferencirebaze. unda aRiniSnos, rom, 
rogorc wesi, miTiTebis tvirTi da mtkicebis tvirTi erTmaneTs 
faraven, TiToeulma mxarem unda miuTiTos mis sasargeblod 
moqmed garemoebaze da, Tu igi sadavo gaxdeba, daamtkicos kidec.421 
magram, sasamarTlo praqtikaSi gvxvdeba SemTxvevebi, rodesac erTi 
mxaris mier miTiTebuli faqti unda daadasturos misma 
mowinaaRmdege mxarem. arsebobs SemTxvevebi, rodesac kanoni 
pirdapir gansazRvravs, Tu vis ekisreba faqtis dadasturebis 
valdebuleba. am SemTxvevaSi sakmad did rols asruleben 
prezumfciebi. 
 
magaliTis saxiT moviyvanT sasamarTlo praqtikaSi arsebul 
SemTxvevas. erT-erT gadawyvetilebaSi sakasacio sasamarTlom 
aRniSna, rom igi “ver gaiziarebs kasatoris mosazrebas  
gasaCivrebuli ganCinebiT samoqalaqo kodeqsis 1007-e muxlis 
arasworad ganmartebisa da gamoyenebis Taobaze. aRniSnuli normiT 
samedicino dawesebulebaSi mkurnalobisas (qirurgiuli operaciis 
an araswori diagnoziT damdgari Sedegi da sxv.) piris 
janmrTelobisaTvis miyenebuli ziani anazRaurdeba saerTo 
safuZvlebiT. zianis mimyenebeli Tavisufldeba 
pasuxismgeblobisagan, Tu daamtkicebs, rom zianis dadgomaSi mas 
brali ar miuZRvis.  
 sakasacio sasamarTlo upirvelesad mxareTa yuradRebas 
amaxvilebs samoqalaqo saproceso kodeqsiT gaTvaliswinebuli 
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mtkicebis tvirTis gadanawilebis principsa da mniSvnelobaze, 
kerZod, samoqalaqo saproceso kodeqsis 102-e muxlis pirveli 
nawilis Tanaxmad, TiToeulma mxarem unda daamtkicos garemoebani, 
romlebzec igi amyarebs Tavis moTxovnebsa da Sesagebels, xolo 
amave kodeqsis 103-e muxlis pirveli nawilis mixedviT, 
mtkicebulebebs sasamarTlos warudgenen mxareebi.  
 aRniSnuli normebis analizi erTmniSvnelovnad gvaZlevs 
daskvnis safuZvels: sadavod miCneuli uflebis kanoniereba unda 
damtkicdes; darRveuli uflebis dacva mxares konkretul 
faqtebze dayrdnobiT SeuZlia da am faqtebis miTiTeba mxaris 
movaleobaa; saqmis sworad gadawyvetisaTvis mniSvnelobis mqone 
faqtebi, romelic sadavoa, damtkicebas saWiroebs; faqtebis 
damtkicebis tvirTi faqtebis mimTiTebel mxareebs ekisrebaT; 
gamonakliss warmoadgens materialuri samarTliT 
gaTvaliswinebuli SemTxveva, rodesac faqtebis damtkicebis 
tvirTi ama Tu im normiT gansxvavebuladaa mowesrigebuli. 
mtkicebis tvirTis gadanawilebas ara marto saproceso-
samarTlebrivi mniSvneloba aqvs, aramed arsebiTi materialur-
samarTlebrivi mniSvnelobac gaaCnia, vinaidan mxaris mier am 
saproceso movaleobis Seusruleblobas an arajerovnad 
ganxorcielebas, Sedegad mohyveba amave mxarisaTvis uaryofiTi _ 
araxelsayreli Sedegi. amasTan, yuradsaRebia samoqalaqo 
saproceso kodeqsis 206-e muxlis danawesi, romlis ZaliTac zemoT 
aRwerili valdebulebebi kanoniT gaTvaliswinebul etapze unda 
ganxorcieldes da am moqmedebebis dadgenil vadaSi 
Seusrulebloba arTmevs mxares uflebas, samarTalwarmoebis 
Semdgom etapze Seasrulos aseTi moqmedeba. . .  
mocemul davaze mopasuxe samedicino dawesebulebam sarCelis 
uaryofaze Tavisi pozicia eqspertizis daskvnas daayrdno da 
sruliad uaryo ara marto misi braleuloba, aramed misgan raime 
marTlsawinaaRmdego qmedebis ganxorcielebac. samoqalaqo 
kodeqsis 1007-e muxliT gaTvaliswinebuli samoqalaqo-
samarTlebrivi pasuxismgeblobis dakisreba zianis 
kvalifikaciisaTvis oTxive aucilebeli winapirobis arsebobas 
moiTxovs: unda dadgindes marTlsawinaaRmdego qmedeba, ziani, 
mizezobrivi kavSiri marTlsawinaaRmdego qmedebasa da zians 
Soris da brali. normis miznidan gamomdinare, 
marTlsawinaaRmdego qmedebad miiCneva samedicino dawesebulebis 
mier arasworad ganxorcielebuli diagnostika da mkurnaloba, 
ramac gamoiwvia ziani. eqimis (samedicino personalis) saqmianobas 
awesrigebs kanonmdebloba, profesiuli da eTikuri standartebi. 
saqarTvelos kanonmdeblobaSi saeqimo Secdomebis aRmniSvneli 
sxvadasxva termini ixmareba. termini `mcdari saeqimo qmedeba~ 
Semdegi saxiT aris ganmartebuli `janmrTelobis dacvis Sesaxeb~ 
kanonis me-3 muxlis “o” qvepunqtiT: mcdari samedicino qmedeba _ 
eqimis mier uneblieT pacientis mdgomareobisaTvis Seusabamo 
diagnozi an/da samkurnalo RonisZiebis Catareba, rac miyenebuli 
zianis uSualo mizezi gaxda; 
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saeqimo SecdomaSi igulisxmeba eqimis mier sazogadod aRiarebuli 
samedicino da eTikuri standartebis, kanonmdeblobiT 
gansazRvruli wesebis darRveva, ramac ganapiroba pacientis 
mdgomareobisaTvis Seusabamo sadiagnozo da/an samkurnalo 
RonisZiebebis Catareba, rac, Tavis mxriv, pacientisaTvis zianis 
miyenebis uSualo mizezi gaxda. mniSvnelovnia is, rom eqimis mier 
pacientisaTvis zianis miyeneba ar unda iyos winaswar ganzraxuli; 
winaaRmdeg SemTxvevaSi eqimis qmedeba profesiul Secdomad aRar 
CaiTvleba. 
amavdroulad, pacientsa da eqims Soris warmoSobili 
urTierTobis specifikidan gamomdinare, eqimi pasuxismgebelia 
mxolod mcdar samedicino moqmedebaze da misi saqmianobis mimarT 
braleulobis varaudi(prezumfcia) ar moqmedebs. eqims ekisreba 
imis mtkicebis tvirTi, rom pacientis mimarT Catarda 
marTlzomieri da uSecdomo mkurnaloba, igi pasuxs agebs araswor 
mkurnalobasa da mxolod aseTi mkurnalobis Tanamdev uaryofiT 
Sedegze.  
miuxedavad imisa, rom eqimis moqmedeba miznad isaxavs pacientis 
gamojanmrTelebas, eqimi mxolod uaryofiT Sedegze pasuxs ar 
agebs. Tu eqimi samedicino standartebis Sesabamisad moqmedebs, 
maSin is ar arRvevs arc erT valdebulebas da brali ar miuZRvis. 
eqimi mxolod im SemTxvevaSia valdebulebis darRvevisaTvis 
pasuxismgebeli, rodesac ziani, romelic pacients miadga, 
gamomdinareobs mkurnalobis dros daSvebuli braleuli 
Secdomisgan. amiT garkveulia mkurnalobis dros daSvebul 
Secdomasa da pacientisaTvis miyenebul zians Soris mizezobrivi 
kavSiris aucilebloba. 
eqimis pasuxismgeblobis safuZveli aris ara mkurnalobis 
uaryofiTi Sedegi, aramed samedicino mecnierebis standartebidan 
gadaxveva. amasTan, eqimis mier raime sakiTxis individualuri 
arcodna an profesiuli sisuste gamamarTlebel garemoebebs ar 
warmoadgens. eqimis savaldebulo gulisxmierebis darRvevaa isic, 
rodesac igi arRvevs Tavisi ganaTlebisa da kvalifikaciis 
amaRlebis valdebulebas da aqedan gamomdinare, samedicino 
mecnierebis Tanamedrove codna aRar gaaCnia. 
mocemul SemTxvevaSi mopasuxe sarCelisagan Tavdacvis saSualebad 
gamoyenebul materialur-samarTlebriv SesagebelSi sarCelSi 
miTiTebul marTlsawinaaRmdego qmedebis faqts uaryofs da 
aRniSnulis damadasturebel mtkicebulebad uTiTebs 
zemoxsenebuli eqspertis daskvnebze, romlebic calsaxad 
gamoricxaven mopasuxis mxridan marTlsawinaaRmdego qmedebas _ 
mkurnalobis arakvalificiurad da arasworad Catarebas. am 
mtkicebulebis sawinaaRmdegod kasators raime mtkicebuleba ar 
warmoudgenia, ris gamoc sasamarTlom savsebiT kanonierad 
(samoqalaqo saproceso kodeqsis me-4, 102-e muxlebi) ar 
daakmayofila misi sasarCelo moTxovna.”422 
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zemoaRniSnuli SemTxveva naTeli magaliTia imisa, rom miTiTebis 
tvirTi awevs pacients, xolo mtkicebis tvirTi - eqims. magram im 
SemTxvevaSi, rodesac eqimi warmoadgens misi arabraleulobis 
damadasturebel mtkicebulebebs, pacientze gadadis 
sawinaaRmdegos dadasturebis tvirTi.423 
aqedan gamomdinare, SeiZleba iTqvas, rom mtkicebis tvirTis 
ganawilebisas kanoni iTvaliswinebs zogad wessa da gamonaklisebs.  
 
magaliTad, safrangeTis samoqalaqo kodeqsis (Code civil) 1315-e 
muxlis Tanaxmad, pirma, romelic iTxovs valdebulebis 
Sesrulebas, unda daadasturos misi arseboba424. meores mxriv, man, 
vinc acxadebs, rom Tavisufalia valdebulebis Sesrulebisgan, 
unda waradginos gadaxdis damadasturebeli mtkicebuleba, an/da 
valdebulebis Sewyvetis mtkicebuleba.425  
  am mxriv interess iwvevs mtkicebis tvirTis ganawilebis 
principi, romlis Tanaxmad, nebismieri eWvi an gaurkvevloba unda 
moqmedebdes im mxaris sawinaaRmdegod, visac evaleboda am 
mtkicebulebebis warmodgenis tvirTi.426  
  safrangeTis samoqalaqo saproceso kodeqsis mixedviT, 
sasamarTlo Tavisi iniciativiT ver gamoiTxovs mtkicebulebas im 
pirobebSi, rodesac mxare ar waradgens Tavisi moTxovnis 
dadasturebis mtkicebulebas. am SemTxvevaSi sasamarTlo 
uflebamosilia, gamoiyenos samoqalaqo saproceso kodeqsis 146-e 
muxlis me-2 nawili.427  
   sagulisxmoa is, rom sasamarTlo procesSi monawile mxares ara 
aqvs ufleba, TviTon Seqmnas mtkicebuleba imisaTvis, rom 
daeyrdnos samoqalaqo kodeqsis 1315-e muxls. magaliTad, 
safrangeTis samoqalaqo saqmeTa sakasacio sasamarTlos 
gadawyvetilebiT gauqmda erT-erTi gadawyvetileba, romliTac 
dadginda rkinigzaze momxdari avariis Sedegad mgzavris brali, 
radgan sakasacio sasamarTlos mier gauqmebuli gadawyvetilebis 
safuZvels warmoadgenda safrangeTis sarkinigzo gadazidvebis 
kompaniis mier warmodgenili mtkicebulebebi.428   
   mtkicebis tvirTis ganawilebis msgavs meqanizms icnobs 
germanuli saproceso samarTalic, magram aqve unda aRvniSnoT, 
rom germaniis samoqalaqo saproceso literaturaSi 
erTmaneTisagan ganasxvaveben obieqtur da subieqtur mtkicebis 
tvirTs. obieqturi mtkicebis tvirTi gansazRvravs, Tu romel 
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mxares ekisreba es tvirTi da, Sesabamisad, romel mxares 
daekisreba araxelsayreli Sedegi, Tu ver damtkicdeba 
gadawyvetilebisaTvis mniSvnelovani faqti. subieqturi mtkicebis 
tvirTi ki gansazRvravs, romel mxares ekisreba mtkicebulebis 
wardgenis movaleoba.429 
 
amasTan erTad, sagulisxmoa mtkicebis tvirTisa da misi 
ganawilebis wesebi germanuli samoqalaqo saproceso kodeqsis 
Tanaxmad. kerZod, mtkicebis wesis saerTo wesis mixedviT, mxarem 
unda daadasturos is debulebebi, romlebic SesaZlebels xdis 
misTvis xelsayreli samarTlebrivi normis gamoyenebas. 
amdenad, imisaTvis, rom mosarCelem daasabuTos sasarCelo 
moTxovna man ara marto unda miuTiTos mtkicebulebaze, aramed - 
unda waradginos igi (subieqturi mtkicebis tvirTi). winaaRmdeg 
SemTxvevaSi igi waagebs process. 
amasTan erTad, unda aRiniSnos, rom germaniis samoqalaqo 
saproceso kodeqsis mixedviT, sasamarTloSi sadavo sakiTxis 
auxsneloba ganimarteba im mxaris sawinaaRmdegod, romelsac 
akisria mtkicebis tvirTi (obieqturi mtkicebis tvirTi an “non 

liquet”). 
magram mtkicebis tvirTis saerTo wesidan arsebobs gamonaklisebi. 
aris SemTxvevebi, rodesac mtkicebis tvirTis wesebi mocemulia 
kanoniT.  
 
magaliTad, germaniis samoqalaqo kodeqsis 179-e muxlis pirveli 
nawilis Tanaxmad Tu garigebas debs warmomadgeneli, igi 
valdebulia, Seasrulos es xelSekruleba, xolo 
Seusruleblobis SemTxvevaSi unda aanazRauros ziani, sanam ar 
daadasturebs warmomadgenlobis faqts an sanam am faqts ar 
daadasturebs marwmunebeli. aseve, amave kodeqsis 280-e muxlis 
pirveli nawilis Tanaxmad, Tu movale arRvevs Tavis 
valdebulebas, man unda daamtkicos, rom mas pasuxismgebloba ar 
ekisreba. 
 
aseve, prezumfciebma SeiZleba Seasrulon roli mtkicebis tvirTis 
ganawilebis procesSi, rasac kanoni ukavSirebs garkveul faqtebsa 
da uflebebs. magaliTad, germaniis samoqalaqo kodeqsis 1006-e 
muxlis Tanaxmad ivaraudeba, rom moZravi nivTis mflobeli misi 
mesakuTrea. aseve amave kodeqsis 117-e muxlis me-3 nawilis Tanaxmad, 
Tu kreditors aqvs giravnobis mowmoba, es niSnavs imas, rom es 
dokumenti mas gadasces. sajaro reestris Canaweris faqti 
miuTiTebs, rom uflebamosil pirs gaaCnia Sesabamisi uflebebi 
(germaniis samoqalaqo kodeqsis 891-e muxlis pirveli nawilis 
Tanaxmad). 
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Sedarebis saxiT moyvanili zemoaRniSnuli magaliTebi miuTiTeben 
imaze, Tu ra didi mniSvneloba eniWeba materialur-samarTlebriv 
danawesebs mtkicebis tvirTis ganawilebis dros. amdenad, 
mtkicebis tvirTis arasworad gadanawilebas safuZvlad udevs 
materialur-samarTlebrivi danawesebis araswori gamoyeneba.  
 
aqedan gamomdinare, SesaZlebelia aRiniSnos, rom mtkicebis 
valdebulebebis zogadi da specialuri ganawilebis wesebs 
axasiaTebs garkveuli Taviseburebebi.  
 
amdenad, procesualuri danawesi, romlis Tanaxmad, faqti unda 
daadasturos iman, vinc am faqtze uTiTebs, moqmedebs im 
SemTxvevaSi, Tu kanoniT ar aris miTiTebuli, Tu vin unda 
adasturos esa Tu is faqti. am SemTxvevaSi mosamarTlis 
aqtiurobas aqvs metad didi mniSvneloba, radgan is gansazRvravs 
dasadgeni faqtebis moculobas, mxedvelobaSi iRebs im faqtebs, 
romlebsac iuridiuli mniSvneloba gaaCniaT konkretuli saqmis 
gadawyvetisaTvis da a.S. yovelive amas igi axorcielebs 
materialur-samarTlebrivi normebis safuZvelze. 
aq yuradReba unda mivaqcioT imas, rom im SemTxvevaSic, Tu 
sasamarTlom arasworad gaanawila mtkicebis tvirTi magram 
saqmeSi mtkicebuleba warmoadgina im mxarem, visac ar evaleboda 
misi dadastureba, mtkicebis tvirTis arasworad ganawilebas, 
rogorc kanonis danawesis darRvevas, ekargeba Tavisi iuridiuli 
mniSvneloba. am darRvevas SesaZlebelia maSin mohyves garkveuli 
Sedegi, rodesac mticebulebis warmoudgenlobis gamo “isjeba” is 
mxare, visac ar evaleboda misi warmodgena. magram es ar unda 
gavigoT ise TiTqos amiT icvleba mtkicebis tvirTis ganawilebis 
principi. miuxedavad imisa, Tu vin warmoadgina mtkicebuleba, 
sadavo faqtis dadasturebis tvirTi akisria im mxares, visac 
evaleba misi dadastureba.430 
 
im SemTxvevaSi, rodesac sasamarTlo arasworad anawilebs 
mtkicebis tvirTs, igulisxmeba, rom sasamarTlo arasworad 
ganmarta sadavo urTierTobis momwesrigebeli norma. xSirad 
mtkicebiTi valdebulebebis arasworad ganawilebas safuZvlad 
udevs materialur samarTalSi arsebuli prezumfciebis araswori 
gageba. wina TavebSi Cven SevexeT prezumfciebs, magram am 
SemTxvevaSi prezumfciebi gvainteresebs rogorc mtkicebis 
tvirTis ganawilebis samarTlebrivi safuZveli. 
 
magaliTad, safrangeTis samoqalaqo kodeqsi iTvaliswinebs 
kanoniT dadgenil prezumfciebs da prezumfciebs, romlebic ar 
aris dadgenili kanoniT.431 
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kanoniT dadgenili prezumfciebi warmoadgens iseT varauds, 
romelic specialuri kanoniT dakavSirebulia zogierT aqtTan an 
faqtTan (certains acte ou à certains faits).432 
maT ganekuTvneba: aqtebi, romlebic kanoniT cnobilia baTilad, 
radgan ewinaaRmdegeba kanonis debulebebs; SemTxvevebi, rodesac 
kanonis Tanaxmad sakuTreba an valdebulebebisagan 
ganTavisufleba gamomdinareobs garkveuli garemoebebidan; 
sasamarTlo gadawyvetileba, romelsac mieniWeba kanonieri Zala. 
erTerTi mxaris aRiareba an ficis dadeba.433  
 
prezumfciebis gamoyenebas, romlebic ar aris kanoniT dadgenili, 
safrangeTis samoqalaqo kodeqsi mTlianad andobs mosamarTles. am 
SemTxvevaSi kanoniT gansazRvrulia, rom mosamarTlis ganaTlebasa 
da keTilgonierebas (lumière et à la prudence du magistrat) ukavSirdeba am 
saxis prezumfciebis gamoyeneba.434 am SemTxvevaSi mosamarTlem unda 
dauSvas mxolod zustad gansazRvruli da mniSvnelovani 
varaudebi.435 
 
materialur-samarTlebriv prezumfciebs, rogorc polisistemur 
saSualebebs, axasiaTebs ori Tviseba: materialur-samarTlebrivi 
da procesualur-samarTlebrivi. prezumfciebis materialur-
samarTlebrivi Tviseba gulisxmobs garkveuli materialur-
samarTlebrivi Sedegis dadgomas materialur 
samarTalurTierTobis subieqtebisaTvis. davis SemTxvevaSi 
moqmedeben materialur-samarTlebrivi prezumfciebis 
procesualur-samarTlebrivi funqciebi.436 magaliTad, safrangeTis 
samoqalaqo kodeqsi Seicavs prezumfciis definicias, kerZod, 1349-e 
muxlis Tanaxmad, prezumfciebs warmoadgens daskvnebi, romlebic 
kanonma an mosamarTlem miiRo cnobili faqtidan ucnob faqtze 
(d’un fait connu à un fait inconnu).437 
zustad rom iTqvas, am funqciebis Taviseburebebi ganapirobebs 
materialur-samarTlebrivi Sedegis dadgomas. 
upirveles yovlisa, unda aRiniSnos, rom procesualur-
samarTlebrivi TvalsazrisiT prezumfciis mniSvneloba vlindeba 
mtkicebis valdebulebasa da am valdebulebisagan 
ganTavisuflebaSi. anu procesualuri TvalsazrisiT, prezumfciis 
mniSvnelobaSi igulisxmeba gaverkvioT, Tu vin unda daadasturos 
konkretuli faqti da, amave dros, vin Tavisufldeba am faqtis 
dadasturebisagan. rac Seexeba materialur-samarTlebriv 
mniSvnelobas, upirveles yovlisa, unda aRiniSnos, rom iuridiul 
literaturaSi gamoTqmuli mosazrebis Tanaxmad, prezumfciis 
materialur-samarTlebrivi mniSvneloba vlindeba imaSi, rom: 
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“faqtis daumtkiceblobis araxelsayreli Sedegebi unda daekisros 
im mxares, romelsac am faqtis damtkiceba evaleboda. 
araxelsayreli gadawyvetilebis gamotanis muqara warmoadgens 
faqtors, romelic uzrunvelyofs mxareTa aqtiurobas, 
warmoudginon sasamarTlos Sesabamisi mtkicebulebebi, daamtkicon 
Sesabamisi faqtebi.”438 savsebiT veTanxmebiT aRniSnul mosazrebas, 
amasTan vfiqrobT, rom miTiTebuli mosazrebiT yuradReba 
gamaxvilebulia materialur-samarTlebriv prezumfciaze 
procesualur-samarTlebrivi TvalsazrisiT, riTac xazi gaesva am 
prezumfciis polisistemur xasiaTs. 
magram amasTan erTad, vfiqrobT, rom Cven mier gansaxilveli 
Tematikis gaTvaliswinebiT, yuradReba unda gavamaxviloT ara 
zogadad prezumfciebze, aramed - procesualur-samarTlebrivi 
prezumfciis materialur-samarTlebriv funqciaze. 
 
aqedan gamomdinare, Cveni interesis sferos warmoadgens sakiTxi 
imis Sesaxeb, Tu ramdenad marTebulad uzrunvelyo sasamarTlom 
procesualur-samarTlebrivi prezumfciis materialur-
samarTlebrivi funqciis realizacia. 
 
aRniSnuli sakiTxis ganxilva uSualo kavSirSia mtkicebis 
tvirTis ganawilebis problematikasTan. 
amisaTvis gamovyoT procesualur-samarTlebrivi prezumfciis 
funqciis ori elementi: 
1. samarTlebrivi prezumfciebi, rogorc mtkicebiTi 
valdebulebebis ganawilebis elementi; 2. samarTlebrivi 
prezumfciebi, rogorc mtkicebis tvirTisagan mxaris 
ganTavisuflebis elementi. 
 
magram, rogorc Cven vfiqrobT, pirveli elementi ukavSirdeba 
samarTlis normis ganmartebas, xolo meore - am ganmartebis 
Sedegad procesualuri ufleba-valdebulebebis ganxorcielebas. 
amdenad, orive elementi asrulebs erTsa da imave funqcias, 
radgan samarTlebrivi prezumfciebis Tanaxmad, mtkicebis sworad 
gadanawileba iwvevs erTi mxaris mtkicebis tvirTisagan 
ganTavisuflebas. 
 
materialur-samarTlebrivi normebis analizi gvaZlevs 
SesaZleblobas davaskvnaT, rom zogierTi norma Seicavs pirdapir 
miTiTebas, Tu romeli faqti vin unda daadasturos. rig 
SemTxvevebSi aseT miTiTebas adgili ara aqvs da samarTlis normis 
interpretaciis Sedegad SeiZleba mivideT daskvnamde, Tu vin aris 
konkretul SemTxvevaSi mtkicebis tvirTis matarebeli. aRniSnuli 
kategoriis saqmeTa ganxilvisas, sadac sadavo urTierTobis 
momwesrigebeli norma ar Seicavs pirdapir miTiTebebs mtkicebis 
tvirTis Taobaze, vfiqrobT, rom unda ganimartos imisda mixedviT, 
Tu romel mxares uadvildeba ama Tu im faqtis dadastureba. 
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magram am SemTxvevaSi mxedvelobaSi unda iqnes miRebuli ara 
subieqturi faqtori, aramed - obieqturi. am dros mtkicebis 
tvirTisagan Tavisufldeba ara is, vinc ver SeZlo mtkicebulebis 
mopoveba an sxva raime mizeziT sadavo faqtis dadastureba, aramed 
dasadasturebeli faqtobrivi garemoebis Sinaarsidan gamomdinare, 
- is, visTvisac araxelsayrelia, aralogikuria misi dadastureba.  
 
aqedan gamomdinare, sakasacio sasamarTlos mtkicebis tvirTis 
ganawilebis marTebulebis Semowmebisas uwevs dadgenili 
faqtobrivi garemoebebis Sefaseba, ufro zustad - saapelacio 
sasamarTlos dasabuTebis Sefaseba. 
iuridiul literaturaSi prezumfciebis daxasiaTebisas xSirad 
gvxvdeba materialur-samarTlebrivi institutebis empiriuli 
CamonaTvali. xSir SemTxvevaSi aRniSnuli CamonaTvali atarebs 
usistemo xasiaTs, sadac saxelSekrulebo valdebulebebTan erTad 
ganxilulia mamobis dadgenasTan dakavSirebuli prezumfciebi an 
kanonis codnis fiqcia. ra Tqma unda, es xSir SemTxvevaSi 
arTulebs prezumfciebTan dakavSirebiT saerTo daskvnis miRebas. 
 
Cven vTvliT, rom rodesac kanonSi pirdapir ar aris miTiTebuli 
faqtis damtkicebis valdebulebaze da am daskvnis gakeTeba 
SesaZlebelia mxolod samarTlis normis ganmartebis gziT, 
sasamarTlom, upirveles yovlisa, mxedvelobaSi unda miiRos 
samarTlebrivi prezumfciis struqtura, romelic Sedgeba faqti-
safuZvlisa da prezumirebuli faqtisagan (aseve ix. $ 3.2.). 
imisaTvis, rom gamoyenebul iqnes prezumirebuli faqti samoqalaqo 
procesSi, jer unda dadasturdes faqti-safuZveli.439 
magaliTad, imis dasadastureblad, rom bavSvis mama aris X 
(prezumirebuli faqti), jer unda dadasturdes, rom bavSvi 
daibada, rodesac X imyofeboda bavSvis dedasTan registrirebul 
qorwinebaSi (faqti-safuZveli). 
 
aqedan gamomdinare, faqti-safuZveli Sedis mtkicebis saganSi (ix. $ 
3.3.), rac moiTxovs mtkicebulebaTa saSualebebiT mis 
dadasturebas.440 
magram, rogorc Cven vfiqrobT, imisaTvis, rom gaadvildes 
mtkicebis tvirTis gansazRvris procesi, unda ganvsazRvroT 
faqti-safuZvlis da prezumirebuli faqtis urTierTkavSiri. 
amisaTvis yvela konkretul SemTxvevaSi zustad unda 
ganisazRvros, Tu sad aris faqti-safuZveli da sad - 
prezumirebuli faqti.  
 yuradsaRebia is, rom prezumirebuli faqtis gansazRvriT advili 
xdeba imis gansazRvra, Tu vis evaleba faqti-safuZvlis 
dadastureba. Sesabamisad, prezumirebuli faqtis uaryofa awyobs 
im mxares, vis winaaRmdegac dadgenilia prezumfcia. magaliTad, 
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ivaraudeba, rom moZravi nivTis mflobeli aris misi mesakuTre.441 
prezumirebul faqts am SemTxvevaSi warmoadgens mesakuTred yofna, 
xolo faqt-safuZvels - moZravi nivTis mflobeloba. aqedan 
gamomdinare cxadia, rom vis winaaRmdegac aris dadgenili es 
prezumfcia, imisTvis aris xelsayreli prezumirebuli faqtis 
uaryofa da, aqedan gamomdinare, Sesabamisad nawildeba mtkicebis 
tvirTi. aseve, sesxis xelSekrulebidan warmoSobil 
valdebulebebTan dakavSirebul davebSi, rodesac mosarCele 
iTxovs sesxis dabrunebas, faqt-safuZvels warmoadgens 
dapirispirebul mxareTa Soris dadebuli sesxis xelSekruleba, 
romlis Sesrulebis vada ukve dadga. prezumirebul faqts 
warmoadgens valdebulebis Seusrulebloba. aqedan gamomdinare, 
prezumirebuli faqti unda uaryos mopasuxem, radgan es 
prezumfcia moqmedebs mis winaaRmdeg.  
 
faqtobrivad prezumfciebTan mimarTebiT mtkicebis tvirTis 
ganawilebis specialuri wesi emorCileba mtkicebis tvirTis 
ganawilebis zogad wess, romlis Tanaxmad, mxare, romelic 
adasturebs prezumfciis uaryofis faqts, is am faqts efuZneba ise, 
rogorc Tavisi moTxovnebisa Tu Sesageblis safuZvels442, rac 
savsebiT akmayofilebs saqarTvelos samoqalaqo saproceso 
kodeqsis 102-e muxlis pirveli nawiliT dadgenil mtkicebis 
tvirTis ganawilebis saerTo wess. 
 
SesaZlebelia davaskvnaT, rom materialur-samarTlebrivi normiT 
pirdapir gauTvaliswinebel SemTxvevaSi mtkicebis tvirTis 
ganawilebis umetes SemTxvevaSi aucilebeli xdeba samarTlis 
normis ganmarteba, romlis Sedegad unda dadgindes faqti-
safuZveli da prezumirebuli faqti, xolo amis Semdeg unda 
ganisazRvros, Tu romeli mxaris sawinaarmdegod moqmedebs 
prezumirebuli faqti. amiT dgindeba Tu vis sasargeblod 
moqmedebs prezumfcia da vin unda uaryos prezumirebuli faqti. 
magram kidev erTxel davZenT, rom zemoaRniSnuli wesi moqmedebs 
mxolod im SemTxvevaSi, Tu kanonidan ar gamomdinareobs 
miTiTebebi mtkicebis tvirTis ganawilebis Taobaze. 
migvaCnia, rom unda SevCerdeT ramdenime maTganze, romlebic 
garkveul samarTlebriv interess iwveven. 
 
amdenad, unda aRiniSnos, rom mtkicebis tvirTis ganawilebis 
specialuri wesi mocemulia ara marto materialur samarTalSi. 
saerTo wesis garda, mtkicebis tvirTis ganawilebis specialur 
wessac iTvaliswinebs samoqalaqo saproceso kodeqsi, kerZod, 
sssk-is 136-e da 157-e muxlebis Tanaxmad, Tu werilobiTi an 
nivTieri mtkicebulebis wardgenaze arasapatio mizeziT uars 
ambobs erT-erTi mxare, romelic ar uaryofs, rom mtkicebuleba 
mis xelTaa, sasamarTlos SeuZlia mtkicebulebis gamoTxovis 
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Sesaxeb Suamdgomlobis aRmZvreli piri gaaTavisuflos im faqtis 
mtkicebis tvirTisagan, romelic am mtkicebulebiT unda 
daedasturebina da aseTi tvirTi gadaakisros mxares, romelic 
uars ambobs werilobiTi Tu nivTieri mtkicebulebis wardgenaze.  
 
amasTan mimarTebiT sainteresoa germaniis sasamarTlo praqtikis 
mier SemuSavebuli wesebi, kerZod, im SemTxvevaSi, Tu erT-erTma 
mxarem winaswar SecnobiT gaanadgura romelime nivTieri 
mtkicebuleba an Segnebulad dums mniSvnelovani faqtebis 
Taobaze, zogierT SemTxvevaSi sasamarTlos SeuZlia mtkicebis 
tvirTi am mxares daakisros.443 
 
sakmaod saintereso danawesia mocemuli saqarTvelos samoqalaqo 
saproceso kodeqsis 356³-e muxlis me-2 nawilSi, romlis Tanaxmad, 
mosarCele (prokurori) valdebulia, sasamarTlos warudginos 
mtkicebulebebi mopasuxis qonebis reketulobis Sesaxeb, xolo me-4 
nawilis Tanaxmad, valdebulia, sasamarTlos warudginos 
mtkicebulebebi mopasuxis qonebis ukanonobis Sesaxeb. amave 
kanonis 356³-e muxlis me-6 nawilis Tanaxmad, mopasuxe valdebulia, 
sasamarTlos warudginos Tavisi qonebis dasabuTebulobisa da 
kanonierebis Sesaxeb, xolo me-5 nawilis bolo winadadebis 
Sesabamisad, Tu saqmis warmoebis procesSi mopasuxem ver 
warudgina sasamarTlos qonebis an am qonebis SeZenisaTvis saWiro 
finansuri saSualebebis kanonieri gziT mopovebis an am qonebaze 
saqarTvelos kanonmdeblobiT dadgenili gadasaxadebis gadaxdis 
damadasturebeli dokumentebi, mosamarTle mas cnobs 
dausabuTeblad. amdenad, am SemTxvevaSi procesualuri kodeqsi 
pirdapir iTvaliswinebs faqtebis damtkicebis tvirTis 
ganawilebas. magram interess iwvevs is faqtori, rom mosarCeles 
(prokurors), romelsac ekisreba Tavisi moTxovnis dasabuTeba-
dadastureba, aseve mopasuxes ekisreba am garemoebebis gaqarwyleba 
Sesabamisi mtkicebulebebis wardgeniT, romlis Seusruleblobis 
Sedegad mosamarTlem SeiZleba es qoneba cnos dausabuTeblad.   
 
aseve garkveul interess iwvevs mtkicebis tvirTis ganawilebis 
samarTlebrivi danawesi, romelic dadgenilia `sityvisa da 
gamoxatvis Tavisuflebis Sesaxeb~ saqarTvelos kanonis me-13 
muxliT. kerZod, gansaxilveli normis Tanaxmad, `pirs ekisreba 
samoqalaqo-samarTlebrivi pasuxismgebloba kerZo piris 
ciliswamebisaTvis, Tu mosarCele sasamarTloSi daamtkicebs, rom 
mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts uSualod 
mosarCelis Sesaxeb da am gancxadebiT mosarCeles ziani miadga~.  
 
miTiTebuli norma iwvevs mraval kiTxvas rogorc TeoriaSi, aseve 
praqtikaSic. aRniSnuli normidan gamomdinareobs, rom prezumfcia 
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moqmedebs im piris sawinaaRmdegod, vinc gaxda ciliswamebis 
obieqti (mosarCele). am SemTxvevaSi prezumirebul faqts 
warmoadgens is, rom mosarCelis Sesaxeb gavrcelebuli 
informacia ar aris mcdari. amdenad, imis mtkiceba, rom mopasuxis 
gancxadeba Seicavs arsebiTad mcdar faqts (faqt-safuZvels), 
ekisreba mosarCeles. 
 
gansaxilveli norma ewinaaRmdegeba mtkicebis tvirTis ganawilebis 
im princips, romlis Tanaxmad, mtkicebis saganSi Semavali faqtebis 
dadastureba ekisreba imas, visTvisac es ufro advilia da 
mosaxerxebeli. Cven amaze ukve visaubreT da aRvniSneT, rom 
garkveul SemTxvevebSi obieqturad arsebuli garemoebebi 
karnaxoben, Tu romelma mxarem unda ikisros mtkiceba, rom faqti 
advili dasadasturebeli gaxdes.  
ra Tqma unda, gansaxilveli normis konteqstidan gamomdinare, Tu 
amasTan erTad, gaviTvaliswinebT `sityvisa da gamoxatvis 
Tavisuflebis Sesaxeb~ kanoniT mowesrigebuli urTierTobis 
specifikas, TiTqmis SeuZlebeli xdeba mosarCelisaTvis imis 
dadastureba, rom “mopasuxis gancxadeba Seicavs arsebiTad mcdar 
faqts”. 
 
amasTan mimarTebiT sakasacio palatam ganmarta: “imisaTvis, rom 
sworad ganimartos gansaxilveli norma, yuradReba unda 
gavamaxviloT im uflebaze, romlis dacvasac iTxovs mosarCele. 
kerZod, mosarCele aRniSnavs, rom mas Seelaxa pativi da Rirseba. 
aqve unda aRiniSnos, rom garkveul SemTxvevaSi reputaciis 
uflebiT daculi sferoebi SeiZleba moicavdes Rirsebis uflebiT 
dacul sferoebs. 
  sakasacio palata ganmartavs, rom samoqalaqo kodeqsis me-18 
muxli icavs pirovnebis pativs, Rirsebas, saqmian reputacias. 
pirovnebis Rirseba warmoadgens im Rirebulebas, romlis 
Sefasebis unari gaaCnia TviT am pirs da romelic moicavs 
sakuTari moraluri Tvisebebis, sazogadoebisadmi 
pasuxismgeblobis, sakuTari sazogadoebrivi mniSvnelobis 
Sefasebas. pativi warmoadgens im RirebulebaTa Tvisebas, romelic 
pirovnebis obieqturi sazogadoebrivi Sefasebaa.  
   aqedan gamomdinare, pativi, Rirseba, reputacia SefasebiTi 
kategoriebia. amasTan, gasaTvaliswinebelia, rom Rirseba 
pirovnebis iseTi araqonebrivi sikeTea, romlis Sefaseba 
SesaZlebelia im pirovnebis mier, romelic moiTxovs Tavisi 
Rirsebis dacvas.  
   saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxlis me-2 
nawilis Tanaxmad, im garemoebaTa damtkiceba, romelsac emyareba 
moTxovna Tu Sesagebeli, SeiZleba TviT mxareTa (mesame pirTa) 
axsna-ganmartebiT, mowmeTa CvenebebiT, werilobiTi Tu nivTieri 
mtkicebulebebiTa da eqspertizis daskvniT. 
   amave muxlis me-3 nawilis gaTvaliswinebiT, kanoniT ar aris 
dadgenili, rom pativis, Rirsebis, reputaciis Selaxvis faqtebi 
unda dadasturdes konkretuli mtkicebulebebiT; amdenad, 
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aRniSnuli Rirebulebebis Selaxvis faqti SeiZleba dadasturdes 
nebismieri zemoT CamoTvlili mtkicebulebaTa saxeebis meSveobiT, 
maT Soris, TviT mosarCelis axsna-ganmartebiTac.444 am SemTxvevaSi 
yuradReba unda gavamaxviloT imaze, rom mxareTa  axsna-
ganmartebis is nawili warmoadgens mtkicebulebas, romelic saqmis 
sworad gadawyvetisaTvis mniSvnelobis mqone garemoebis arseboba-
ararsebobas adasturebs. amasTan,  mxareTa axsna-ganmartebebi unda 
Sefasdes sxva mtkicebulebebTan erTobliobaSi, ra drosac 
gasaTvaliswinebelia konkretuli samarTalurTirTobis 
specifika.”445 
 
amdenad, saqmeebis ganxilvisas, mtkicebis tvirTis sworad 
gadanawilebisas yuradsaRebia am urTierTobis specifika. 
uSualod mosarCelis axsna-ganmartebas SeiZleba gaaCndes sakmaod 
didi mniSvneloba, romelic moiTxovs iseTsave Semowmebas, 
rogorsac nebismieri sxva mtkicebulebaTa saSualeba. amasTan 
erTad mxaris axsna-ganmartebas, rogorc mtkicebulebis erT-erT 
saSualebas, axasiaTebs garkveuli Taviseburebebi. xSir 
SemTxvevaSi rTulia imis gamijvna, Tu axsna-ganmartebis romeli 
nawilia moTxovnis (Sesageblis) Camoyalibeba, misi dazusteba da 
faqtobrivi garemoebis Sefaseba.446 am mxriv, interess iwvevs 
germaniis samoqalaqo saproceso kodeqsis 445-e da 447-e muxlebi. 
rogorc wesi, mxare ar SeiZleba Tavis saqmeSi gamodiodes mowmed. 
magram, mxaris Suamdgomlobis safuZvelze, mowinaaRmdege mxaris 
dakiTxva dasaSvebia, Tu mtkicebuleba sxva mtkicebulebaTa 
saSualebebis gamoyenebis gareSe iqneboda arasruli.447 
 
rodesac cilismwamebluri cnobebi eWvis qveS ayenebs mosarCelis 
keTilsindisierebas, faqtobrivad adgili aqvs prezumfciebis 
konkurencias. erT SemTxvevaSi ivaraudeba, rom nebismieri 
fizikuri piri aris keTilsindisieri, sanam ar dadasturdeba 
sawinaaRmdego. amave dros gansaxilveli normis Tanaxmad, piris 
arakeTilsindisiereba dadgenilad iTvleba, sanam ar 
dadasturdeba sawinaaRmdego. zustad am SemTxvevaSi  didi 
mniSvneloba eniWeba prezumirebuli faqtis winaaRmdeg Sedavebis 
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xarisxis Sefasebas, ra drosac gaTvaliswinebul unda iqnes 
rogorc obieqturi, aseve subieqturi faqtorebi. kerZod, 
magaliTisaTvis isev mivmarToT zemoaRniSnul gadawyvetilebas, 
romelic exeboda sagazeTo saSualebiT gavrcelebuli 
informaciis uaryofas. 
 
kerZod, sakasacio sasamarTlos gadawyvetilebaSi aRniSnulia 
Semdegi: “imisaTvis, rom statiaSi gavrcelebuli informacia 
Sefasdes uaryofiTad, unda arsebobdes gamoxatvis Tavisuflebis 
SezRudvis is standarti, romelic aucilebelia konkretuli 
SemTxvevis gaTvaliswinebiT, presis Tavisuflebis SezRudvisaTvis, 
standarti, romelic moiTxovs mwvave sazogadoebrivi interesis 
mqone sakiTxze gamoTqmuli azris SezRudvas, rac sabolood unda 
miuTiTebdes gamoxatvis Tavisuflebis uflebaSi iseT Carevaze, 
romelic aucilebelia demokratiul sazogadoebaSi Sesabamisi 
kanonieri miznis misaRwevad, rac ar iqna dadasturebuli 
mosarCelis mier saapelacio sasamarTloSi da razedac igi ar 
uTiTebs sakasacio saCivarSi. . . . amasTan, sakasacio palata 
ganmartavs, rom ,,sityvisa da gamoxatvis Tavisuflebis Sesaxeb” 
saqarTvelos kanonis me-2 muxlis Tanaxmad, am kanonis 
interpretireba unda moxdes saqarTvelos konstituciis mier 
nakisri saerTaSoriso samarTlebrivi valdebulebebis, maT Soris, 
adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
konvenciisa da adamianis uflebaTa evropuli sasamarTlos 
precedentuli samarTlis Sesabamisad. 
   aRniSnulis gaTvaliswinebiT, sakasacio palata yuradRebas 
amaxvilebs adamianis uflebaTa evropuli konvenciis me-10 muxlze, 
romelic icavs gamoxatvis Tavisuflebas. gansaxilveli muxlis 
pirveli punqtis Tanaxmad: ,,yvelas aqvs ufleba gamoxatvis 
Tavisuflebisa. es ufleba moicavs piris Tavisuflebas, hqondes 
Sexedulebebi, miiRos an gaavrcelos informacia Tu mosazrebebi 
sajaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis 
miuxedavad...”. 
   amave muxlis me-2 punqti iTvaliswinebs saxelmwifos mxridan am 
uflebebSi Carevis SesaZleblobebs, riTac aseve gansazRvrulia am 
uflebebSi Carevis is pirobebi, romelTa arsebobisas aRniSnuli 
Careva SeiZleba Sefasebul iqnes dadebiTad.” 448 
 
amdenad, zemoaRniSnuli konvenciis me-10 muxlis orive punqti 
warmoadgens im erTobas, romelic ar arsebobs erTmaneTisagan 
damoukideblad da qmnis gamoxatvis Tavisuflebis erTiani dacvis 
meqanizms. rogorc irkveva, mtkicebis tvirTis ganawilebis is wesi, 
romelic mocemulia `sityvisa da gamoxatvis Tavisuflebis 
Sesaxeb~ saqarTvelos kanonis me-13 muxliT, moiTxovs, Sesabamisad, 
faqtobrivi situaciis sworad gaanalizebas, rac ukavSirdeba am 
kanoniT mowesrigebul urTierTobaTa specifikas. 
                                                 
448
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magaliTad, zemoaRniSnuli urTierTobis Taviseburebidan 
gamomdinare, rodesac presaSi gamoqveynebuli statiis Sinaarsi 
mTlianobaSi da masSi arsebuli calkeuli gamonaTqvamebi 
mosarCelem (kasatorma) miiRo rogorc piradi Seuracxyofa, 
yuradReba unda gamaxvilebdes imaze, Tu ra garemoebebze 
amaxvilebs yuradRebas mosarCele da rogor. kerZod, 
zemoaRniSnuli magaliTis mixedviT, ganxilul unda iqnes 
gamoxatvis Tavisuflebasa da sxva pirTa uflebebsa da reputacais 
Soris balansis konteqstSi, aRniSnulTan mimarTebiT dasaSvebi 
kritikis farglebis gaTvaliswinebiT. amasTan, mxedvelobaSi unda 
iqnes miRebuli presis Tavisuflebis instituti, radgan am 
SemTxvevaSi swored presis meSveobiT gavrcelda sadavo 
gamonaTqvamebi. 
amdenad, rodesac sasamarTlo afasebs aRniSnul urTierTobebTan 
dakavSirebul davebs, mtkicebis tvirTis gansazRvrisas unda 
gaiTvaliswinos mosarCelis axsna-ganmartebebi sxva 
mtkicebulebebTan erTobliobaSi. miT umetes, rodesac mopasuxes 
warmoadgens gazeTi an masobrivi informaciis sxva saSualeba, 
gasaTvaliswinebelia, rom mxolod aRniSnuli gamonaTqvamebi ar 
qmnis presis Tavisuflebis SezRudvis samarTlebriv winapirobas.  
   rogorc mivuTiTeT, konvenciis me-10 muxliT aseve daculia 
presis Tavisufleba, rac, upirveles yovlisa, gamoixateba presis 
funqciaSi - gaavrcelos sazogadoebrivi cxovrebis sxvadasxva 
sakiTxze informacia da ideebi. aRniSnul funqcias didi 
mniSvneloba eniWeba demokratiuli sazogadoebis 
ganviTarebisaTvis da misi SezRudva aucilebeli unda iyos isev 
da isev demokratiul sazogadoebaSi dasaxuli kanonieri miznis 
misaRwevad449.  
   amasTan, unda arsebobdes samarTliani balansi dapirispirebul 
Rirebulebebs Soris. kerZod, erT SemTxvevaSi Cvens winaSea 
gamoxatvis Tavisuflebis ufleba, xolo meore SemTxvevaSi _ sxva 
pirTa uflebebi da interesebi.  
   unda aRiniSnos, rom presis meSveobiT gavrcelebuli 
informacia SesaZlebelia Seicavdes sxva pirTa uflebebisa da 
maTi reputaciis Selaxvis risks. gavrcelebeli informacia 
SeiZleba iyos Seuracxmyofeli, gamaognebeli an SemaSfoTebeli,450 
magram ar arsebobdes am uflebis SezRudvis erT-erTi (da ara 
erTaderTi) iseTi aucilebeli winapiroba, rac daculia 
gansaxilveli konvenciis me-10 muxliT, kerZod, am uflebis 
SezRudva aucilebeli unda iyos demokratiul sazogadoebaSi 
dasaxuli kanonieri miznis misaRwevad. `aucilebelia demokratiul 
sazogadoebaSi~ - konkretul SemTxvevaSi unda ganxilul iqnes 
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`dasaSvebi kritikis~ konteqstSi.451 am sakiTxis garkvevisas  didi 
mniSvneloba eniWeba im mizans, rasac isaxavda statia, statiiT 
gavrcelebuli informacia da ideebi, Tu ramdenad iTvaliswinebda 
farTo sazogadoeba aucilebeli, saWirboroto sakiTxebis 
gacnobasa da miwodebas da ramdenad arsebobda sazogadoebisaTvis 
am informaciis miRebis aucilebloba.  
   samarTliani balansis sworad gansazRvrisaTvis mniSvneloba 
eniWeba imas, Tu gamoTqmuli kritika ramdenad exeboda 
sazogadoebrivi interesebis sakiTxs da aRniSnulTan mimarTebiT 
presis mier Tavisi Tavisuflebis gamoxatvis uflebis 
ganxorcielebisas sazogadoebrivi interesis dasakmayofileblad 
aucilebeli iyo Tu ara sadavo gamonaTqvamebis gavrceleba. 
   aRniSnulis gaTvaliswinebiT, sazogadoebrivi interesebis 
uzrunvelsayofad, presis mier gamoxatvis Tavisuflebis uflebis 
ganxorcielebisas452, rodesac statiaSi mocemuli informacia 
warmoadgens sazogadoebis interesis sagans da sazogadoebrivi 
debatebis nawils, mieTiTeba  statiis mizanze _ sazogadoebrivi 
interesis dakmayofilebaze, rasac, TavisTavad, SeiZleba Seewiros 
konkretuli piris reputacia.453 
 
amdenad, rogorc vxedavT, mtkicebis tvirTis ganawilebaze kanoni 
SeiZleba pirdapir uTiTebdes, magram faqti-safuZvlis uaryofa 
SeiZleba ukavSirdebodes kanonSi miTiTebuli SefasebiTi cnebebis 
ganmartebas, rac aucilebelia imisaTvis, rom ganisazRvros 
prezumirebuli faqtis gamoyenebis imperatiuloba.454 
 
ufro detalurad SevCerdeT zemoaRniSnul sakiTxze, radgan, 
rogorc vfiqrobT, gansaxilveli norma moicavs mtkicebis tvirTis 
gansxvavebul wess, romelic ar aris damaxasiaTebeli samarTlis 
sxva normebiT dadgenili prezumfciebisaTvis. es iseTi 
procesualur-samarTlebrivi prezumfciis materialur-
samarTlebrivi funqciaa, romlis sworad realizaciisaTvis 
aucilebelia gaTvaliswinebul iqnes im urTierTobis specifika, 
romlisTvisac kanonma daadgina es prezumfcia. 
 
aqedan gamomdinare, rogorc vnaxeT, mtkicebis tvirTis 
ganawilebis zogad wesTan erTad aris specialuri wesebi, 
romlebic yvela konkretuli situaciis gaTvaliswinebiT, 
aucileblad unda iqnes daculi, riTac sabolood 
uzrunvelyofilia saqmeze swori gadawyvetilebis miReba. 
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unda aRiniSnos, rom zogad da specialur wesTan erTad germaniis 
sasamarTlo praqtikam SeimuSava garkveuli wesebi, romlebic maT 
exmareba modave mxareTa Soris mtkicebis tvirTis sworad 
gadanawilebaSi. 
 
kerZod, germaniis sasamarTlo praqtikiT gamomuSavebulia e.w. 
sawinaaRmdegos damtkicebis wesebi. maTi gamoyenebis Sedegad 
Camoyalibda SemTxvevaTa Semdegi jgufebi: 
aa)Tu erTma mxarem winaswari ganzraxviT CaSala meore mxaris mier 
mtkicebulebis warmodgena-gamoyeneba, magaliTad, romelime 
nivTieri mtkicebulebis ganadgurebiT an mxolod misTvis cnobil 
faqtebze dumiliT, calkeul SemTxvevebSi mtkicebis tvirTi 
SeiZleba sxvas gadaekisros. 
bb)germanul samarTalwarmoebaSi mwarmoeblis pasuxismgebloba 
miaxloebulia zianze pasuxismgeblobasTan, romelic miyenebulia 
gansakuTrebiT saSiSi wyaros mier. Tu mwarmoebeli brunvaSi 
uSvebs gamousworebel/uxarisxo produqts, man unda daamtkicos, 
rom gamosworebis SeuZlebloba ar aris mis mier valdebulebaTa 
darRvevis Sedegi da is amaSi damnaSave ar aris. 
gg)sxva adamianebis janmrTelobisTvis zianis miuyeneblobis 
profesiuli movaleobis uxeSi darRvevac SeiZleba iwvevdes 
mtkicebis tvirTis sxvaze gadakisrebas, Tu movaleobis darRvevas 
SeiZleboda gamoewvia miyenebuli zianis dadgoma. magaliTad, 
eqimma unda daadasturos, rom misi gaufrTxilebloba ar gaxda 
zianis dadgomis mizezi da mis moqmedebebSi braleuloba ar iyo. 
 
garda amisa, mtkicebis tvirTi SeiZleba Serbildes maSin, rodesac 
arsebobs pirveli STabeWdilebis mtkicebulebis ganxilvis 
SesaZlebloba. Tu mocemuli faqtebis sasargeblod metyvelebs 
cxovrebiseuli gamocdileba, rameTu isini eyrdnobian movlenaTa 
tipur ganviTarebas, maSin mxarem, romelsac ekisreba mtkicebis 
tvirTi, SeiZleba miuTiTos maT WeSmaritebaze da ar moiyvanos 
damatebiTi mtkicebulebebi. gansakuTrebiT xSirad aseTi 
faqtobrivi varaudebi gamoiyeneba mizezobrivi kavSiris an bralis 
dasamtkiceblad. Tumca, Tu meore mxares SeuZlia, damajereblad 
warmoadginos movlenaTa ganviTarebis sxva SesaZlebloba da, 
amgvarad, pirveli STabeWdilebis mtkicebulebas gamoacalos 
faqtobrivi safuZveli, amiT mas SeuZlia misi gaqarwyleba. 
 
magaliTad: Tu betonis konstruqciis Weridan, raime xelSesaxebi 
mizezis gareSe, Camovarda didi fragmenti, erTi SexedviT, es 
faqti miuTiTebs uxarisxo mSeneblobaze. xolo Tu mSenebeli 
daadasturebs, rom SemkveTma mis zurgsukan muSebs daavala rkinis 
konstruqciebze ekonomiis gaweva, maSin erTi SexedviT aSkara 
mtkicebuleba Semxvedri mtkicebulebiT qarwyldeba. 
 
garkveuli winapirobebis arsebobisas sasamarTlo praqtikaSi 
mtkicebis tvirTi  SeiZleba gadanawildes pasuxismgeblobisa da 
riskis sferoTa Sesabamisad. magaliTad, mxarisaTvis 
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mtkicebulebis warmodgena praqtikulad SeuZlebelia, Tu momxdari 
misi pasuxismgeblobis sferos ar miekuTvneba da, amgvarad, mxares 
ar gaaCnia Sesabamisi codna. am SemTxvevaSi masze, cxadia, ver 
iqneba dakisrebuli mtkicebis tvirTi. gamoyenebis xSiri SemTxveva 
– gaqiravebuli nivTis defeqti: Tu gamqiravebeli SeZlebs 
daamtkicos, rom defeqti warmoiSva ara misi pasuxismgeblobis 
sferoSi, aramed - damqiraveblis pasuxismgeblobis, am 
ukanasknelma unda daamtkicos, rom defeqtis warmoSobaSi mas 
brali ar miuZRvis. 
 
vinc eyrdnoba gamonakliss, man unda daamtkicos am 
gamonaklisisaTvis faqtobrivi winapirobebis arseboba. magaliTad, 
piri, romelic adasturebs srulwlovani piris qmeduunarobas, 
eyrdnoba zogadi wesidan gamonakliss da amitom man unda 
warmoadginos mtkicebuleba. 
 
zianis anazRaurebis Sesaxeb saqmeebze procesebis dros moqmedebs 
mniSvnelovani wesi, romelic mtkicebas aiolebs. Tu mxareebi 
daoben imaze, dadga ziani Tu ara, igi dadga zianis gamomwvevi 
moqmedebis Sedegad da ramdenad didia zarali, sasamarTlos 
SeuZlia es sakiTxi gadawyvitos ”saqmis yvela garemoebis 
SefasebiT da sakuTari Sexedulebis mixedviT”, Tu mxarem 
sakmarisi safuZveli warmoadgina(§287, m1, germaniis ssk). es niSnavs, 
magaliTad imas, rom masobrivi avtosagzao SemTxvevis dros, 
rodesac erTdroulad ramdenime avtomobili ziandeba, 
sasamarTlos SeuZlia ziani Seafasos sakuTari SexedulebiT, 
mtkicebulebebis gamoyenebis gareSe.455 
 
ra Tqma unda, mtkicebis tvirTis ganawilebas safuZvlad udevs 
SejibrebiTobis principi, romliTac mniSvnelovnad SezRudulia 
sasamarTlos aqtiuroba. sasamarTlo ar SeiZleba iyos mtkicebis 
tvirTis matarebeli, is mxolod xelmZRvanelobs mxareTa 
SejibrebiTobas. amdenad, sasamarTlom sworad unda gansazRvros 
mtkicebis tvirTi, rac ukavSirdeba samarTlis normis 
interpretaciis sakiTxs, amave dros swori Sefaseba unda misces 
faqtobriv situacias, rac sabolood xdeba sakasacio 
sasamarTlos Sefasebis sagani. 
magram, amasTan erTad, sasamarTlo praqtikam warmoWra iseTi 
sakiTxebi, romlebic exeba mosamarTlis aqtiurobis farglebs 
SejibrebiTobis pirobebSi. 
 
magaliTad, SesaZlebelia Tu ara sasamarTlom garkveuli faqtis 
dasadastureblad moiTxovos mtkicebulebis warmodgena. ra Tqma 
unda, mxareebi TviTon uTiTeben faqtebze, romelTa dadasturebac 
maT surT da TviTonve gansazRvraven, Tu romeli mtkicebulebebiT 
unda dadasturdes es faqtebi, rac warmoadgens mxareTa 
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SejibrebiTobis arss, magram sasamarTlos yovelTvis sworad ar 
esmis es principi. aqedan gamomdinare, ismis Semdegi kiTxva: im 
SemTxvevaSi, Tu sasamarTlo moiTxovs mxaris mier miTiTebuli 
faqtis dasadastureblad konkretul mtkicebulebas, xom ar 
niSnavs imas, rom sasamarTlo uxeSad ereva mtkicebis tvirTis 
ganawilebaSi. 
am kiTxvaze pasuxis gasacemad unda ganvmartoT SejibrebiTobis 
principis zogierTi Tavisebureba samoqalaqo procesSi.  
 
upirveles yovlisa, am mxriv interess iwvevs germaniis samoqalaqo 
saproceso samarTali. SejibrebiTobis principi germanul 
samarTalwarmoebaSi dargobrivi principia, romelic warmoadgens 
faqtobrivi garemoebebis mopovebis garantias, raTa sasamarTlom 
SeZlos saqmeze samarTliani gadawyvetilebis gamotana, rodesac 
mxareebs akisriaT faqtebis Segrovebis pasuxismgebloba, e.i. 
mtkicebis tvirTi.456 
 
germaniis samoqalaqo procesSi SejibrebiTobis principi mTeli 
Tavisi arsiT Tavs ar iCens, anu am principma ar hpova germaniis 
samoqalaqo procesSi pirdapiri gamoxatuleba; samagierod, es 
principi aisaxa calkeul samarTlebriv normebSi, kerZod, 
germaniis samoqalaqo saproceso kodeqsis 138 (1), 139, 140, 142, 288-e 
muxlebSi.457  
 
germaniis samoqalaqo procesSi SejibrebiTobis principi niSnavs 
imas, rom sasamarTlos gadawyvetilebas safuZvlad SeiZleba 
daedos mxolod mxareTa mier miTiTebuli faqtebi; TviTon 
mxareebi arian mtkicebis tvirTis matareblebi, romlebsac 
evalebaT, daadasturon miTiTebuli faqtebi; mtkicebulebebi 
ganisazRvreba mxolod sadavo faqtebis mixedviT.458 
ra Tqma unda, am principis garantiaSi igulisxmeba wesi, romlis 
Tanaxmad, sasamarTlo ar uSlis xels am principis 
ganxorcielebas, im gamonaklisebis garda, romlebic exeba 
samarTlis normis gamoyenebas, mtkicebulebaTa Tavisufal 
Sefasebas da a.S.  
 
magram, amasTan erTad, gasaTvaliswinebelia, rom SejibrebiTobis 
princips gaaCnia aseve sxva mxarec, romlis Tanaxmad, 
SejibrebiTobis principi izRudeba samarTalwarmoebis 
efeqturobis mizniT, rodesac aucilebelia saqmis viTarebis 
amoxsna samosamarTlo samarTlis meSveobiT. zustad am momentze 
gvinda gavamaxviloT yuradReba, rodesac sasamarTlosaTvis xelis 
Sewyoba aucilebelia imisaTvis, rom igi gaerkvios saqmis 
garemoebebSi. miuxedavad imisa, rom SejibrebiTobis principis 
Tanaxmad mtkicebis tvirTi awevT mxareebs, metad didi mniSvneloba 
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eniWeba sasamarTlos rols am saqmeSi, romlis Tanaxmad, 
sasamarTlom unda uzrunvelyos mtkicebulebaTa wardgena.459 
sasamarTlos aseTi aqtiuroba niSnavs imas, rom garkveul 
SemTxvevebSi sasamarTlo aZlevs mxareebs ganmartebebs. unda 
aRiniSnos, rom saqarTvelos sasamarTlos praqtikaSi aris 
SemTxvevebi, rodesac saqmeze araswori gadawyvetileba iqna 
gamotanili, ris mizezic gaxda is, rom ar iyo gamokveTili 
sasamarTlos roli mxareTa SejibrebiTobaSi. saqmis momzadebis 
mizniT mosamarTles SeuZlia daavalos mxareebs, Seavson, xolo 
saWiroebis SemTxvevaSi, ganmarton maT mier warmodgenili 
masalebi, winadadeba misces mxareebs, warmoadginon saqmisaTvis 
mniSvnelobis mqone nivTebi da dokumentebi; gamoiTxovos mxareTa 
TxovniT mtkicebulebebi sxvadasxva dawesebulebidan, Seamowmos 
mtkicebulebebi da a.S.460 aRniSnuli danawesi, romlis Tanaxmad, 
sasamarTlos SeuZlia SesTavazos mxareebs, warmoadginon 
damatebiTi mtkicebulebebi,461 emsaxureba simarTlis garkvevas.462 
magaliTad, safrangeTis samoqalaqo saproceso kodeqsis me-7 
muxlis Tanaxmad, sasamarTlos SeuZlia miiRos mxedvelobaSi aseve 
is faqtebi, romelTa Sesaxeb mxareebs specialurad ar hqondaT 
gacxadebuli.463 
magram safrangeTis Tanamedrove iuridiul doqtrinaSi ganxilvis 
sagans warmoadgens sakiTxi imis Sesaxeb, rom procesis Zveli 
liberaluri sqema, romelic isaxavda mxareTa SejibrebiTobas 
sasamarTlos kontrolis qveS, ra drosac imarjvebda Zlieri, ar 
akmayofilebs Tanamedrove moTxovnebs, rac gamoixateba 
procesualuri TanamSromlobis dadgenaSi sasamarTlosa da 
modave mxareebs Soris, samarTlisa da faqtis sakiTxebTan 
dakavSirebiT.464  
2001 wels germaniaSi Catarebuli samoqalaqo samarTalwarmoebis 
reformasTan dakavSirebiT gamovlinda SejibrebiTobis principis 
SezRudva. am mxriv, kanonmdebelma daadgina iseTi siaxleebi, 
romlebic afarToeben mosamarTlis uflebamosilebas 
procesualuri masalis marTvasTan dakavSirebiT.465 magaliTad, 
germaniis samoqalaqo saproceso kodeqsis 139-e muxlis pirveli 
nawilis Tanaxmad, sasamarTlo valdebulia, mxareebs auxsnas 
saqmis faqtobrivi mxare da aucileblobis SemTxvevaSi xeli 
Seuwyos damatebiTi masalis moZiebisaTvis. xolo 139-e muxlis me-2 
da me-3 nawilebis Tanaxmad, saqmeze moulodneli gadawyvetilebis 
Tavidan acilebis mizniT, arsebobs saqmisaTvis mniSvnelovan 
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faqtobriv garemoebebze yuradRebis gamaxvilebis aucileblobis 
valdebuleba.466 
 
amdenad, rogorc Cans, sasamarTlos aqtiurobas mxareTa 
SejibrebiTobis marTvaSi gaaCnia didi mniSvneloba. magram am 
aqtiurobam ar unda gamoiwvios sasamarTlo neitralitetis 
darRveva. sasamarTlo swor mimarTulebas unda aZlevdes process. 
 
aqedan gamomdinare, SesaZlebelia aRvniSnoT, rom mxareTa 
SejibrebiTobis marTvaSi sasamarTlos aqtiuroba unda gamoixatos 
sworad dasmul kiTxvebSi, romlebic ukavSirdeba saqmisaTvis 
mniSvnelovan faqtobriv garemoebebs. sasamarTlom unda 
gamokveTos udavo faqtebi da gansazRvros faqtebi, romlebic 
Seadgenen mtkicebis sagans; man unda daazustos, Tu rogor 
apireben am faqtebis damtkicebas mxareebi. magaliTad, vindikaciur 
sarCelSi mosarCele uTiTebs, rom igi warmoadgens uZravi nivTis 
mesakuTres da iTxovs mopasuxis gamosaxlebas, radgan am 
ukanasknels ar gaaCnia am nivTis flobis ufleba. am SemTxvevaSi 
sasamarTlom unda daazustos, SeZenili aqvs Tu ara mosarCeles 
sadavo uZrav nivTze sakuTrebis ufleba da dasturdeba es Tu ara 
sajaro reestris amonaweris Tanaxmad. im SemTxvevaSi, Tu 
gadamzidvelma sarkinigzo kompaniam sarCeliT moiTxova vagonebis 
dayovnebisaTvis zianis anazRaureba, mosamarTlem SekiTxvebiT 
unda gaarkvios, gaaCnia Tu ara mosarCeles vagonebis mocdenasTan 
dakavSirebiT Sedgenili saerTo formis aqtebi (qmanebi) da a.S. 
aseve, Tavisi iniciativiT SeuZlia moiwvios specialistebi an 
daniSnos eqspertiza, Tu sadavo sakiTxis gadasawyvetad 
aucilebelia specialuri codna, rac sasamarTlos damatebiT 
daexmareba, gaerkves mxareTa mier warmodgenil mtkicebulebebSi.467   
 
   yovelive zemoaRniSnulis gaTvaliswinebiT, SesaZlebelia 
davaskvnaT, rom sakasacio sasamarTlos mier mtkicebiTi 
saqmianobis Semowmebisas metad didi mniSvneloba eniWeba mtkicebis 
tvirTis gansazRvris marTebulebas, rasac safuZvlad udevs 
mxareTa SejibrebiTobis marTva, mosamarTlis aqtiurobis 
farglebis gansazRvras, rac SeuZlebelia saqmeze mniSvnelovani 
faqtobrivi situaciis analizis gareSe. Sesabamisad, mtkicebis 
tvirTis sworad ganawileba moiTxovs faqtobrivi situaciis 
samarTlebriv Sefasebas da, amasTan dakavSirebiT, samarTlis 
normis sworad ganmartebas, rac aisaxeba aramarto faqtobrivi 
garemoebebis sworad gansazRvraSi, aramed - maT sworad dadgenaSi. 
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V. sakasacio sasamarTlos gadawyvetileba. 
sakasacio sasamarTlos gadawyvetilebis 
miTiTebebis savaldebulo Zala  

 
5.1. sakiTxis dasma 
naSromis aRniSnul TavSi Cven vecdebiT calkeuli praqtikuli 
magaliTis ganxilviT yuradReba gavamaxviloT erT SemTxvevaSi - 
saapelacio sasamarTlos mier dadgenili faqtobrivi garemoebebis 
samarTlebrivi Sefasebis Sedegebze, xolo meore SemTxvevaSi - 
saapelacio sasamarTlos mier faqtobrivi garemoebebis dadgenis 
procesis Sefasebis Sedegebze.  
 
gansaxilveli Tematikis farglebSi Cvens interess iwvevs 
faqtobrivi garemoebebis mniSvnelobis gavlena sakasacio 
sasamarTlos mier miRebul gadawyvetilebaze. amasTan erTad, 
SevexebiT zogierT sakiTxs, romelic exeba sakasacio sasamarTlos 
miTiTebis savaldebuloobas.  
sakasacio sasamarTlos gadawyvetilebis instituti 
gaTvaliswinebulia saqarTvelos samoqalaqo saproceso kodeqsis 
L TaviT. 
 
aRniSnuli institutis Tanaxmad, sakasacio sasamarTlos gaaCnia 
uflebamosileba, ucvlelad datovos gasaCivrebuli 
gadawyvetileba an gaauqmos igi. kerZod, gasaCivrebuli 
gadawyvetilebis ucvlelad datoveba SesaZlebelia sam 
SemTxvevaSi: rodesac kanonis miTiTebul darRvevas ara aqvs 
adgili; saapelacio sasamarTlos gadawyvetilebas safuZvlad ar 
udevs kanonis darRveva; saapelacio sasamarTlos gadawyvetileba 
arsebiTad sworia, miuxedavad imisa, rom gadawyvetilebis 
samotivacio nawili ar Seicavs Sesabamis dasabuTebas.468 
 
gasaCivrebuli gadawyvetilebis gauqmeba SesaZlebelia sam 
SemTxvevaSi: saqmis garemoebebi saproceso normebis iseTi 
darRveviTaa dadgenili, rom am darRvevis Sedegad saqmeze 
araswori gadawyvetileba iqna gamotanili da saWiroa 
mtkicebulebaTa damatebiTi gamokvleva; arsebobs am kodeqsis 394-e 
muxliT gaTvaliswinebuli safuZvlebi, garda aRniSnuli muxlis 
“g” da “e” qvepunqtebisa;469 axali gadawyvetilebis miRebis 
SemTxvevaSi.470   
 
zemoaRniSnuli procesualuri danawesebi warmoadgens mxolod 
procesualur kriteriumebs, romelSic moiazreba gasaCivrebuli 
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gadawyvetilebis (ganCinebis) rogorc procesualur-samarTlebrivi, 
aseve materialur-samarTlebrivi mxareebis Semowmebis Sedegebi. 
amdenad, miTiTebuli Sedegebi damokidebulia erT SemTxvevaSi -
saqmisaTvis mniSvnelovani (ZiriTadi, saZiebeli) faqtobrivi 
garemoebebis gansazRvris marTebulobaze, meore SemTxvevaSi - am 
faqtobrivi garemoebebis dadgenis procesis marTebulobaze, xolo 
mesame SemTxvevaSi, romlis arsebobaze damokidebulia wina ori 
SemTxveva, warmoadgens procesualur darRvevebs (sssk-is 394-e 
muxli), romlebic warmoadgens gasaCivrebuli gadawyvetilebis 
gauqmebis absolutur safuZvels.471 
 
aRniSnuli naSromis Tematikis gaTvaliswinebiT, romelic exeba 
ZiriTadi, saqmisaTvis mniSvnelovani faqtobrivi garemoebebis 
mniSvnelobas sakasacio sasamarTlosaTvis, Cven ar SevexebiT sssk-
is 394-e muxliT dadgenili gasaCivrebuli gadawyvetilebis 
gauqmebis absolutur safuZvels, garda am muxlis “e” da “e¹” 
qvepunqtebisa (ix. mogvianebiT). 
 
amdenad, sakasacio sasamarTlos gadawyvetilebis zemoaRniSnuli 
SemTxveva xSirad ganpirobebulia faqtobrivi garemoebebis 
Semowmebis procesualuri TaviseburebebiT (ix. $ 1.3.).  
 
zemdgomi sasamarTloebis mniSvnelovan amocanas warmoadgens is, 
rom gaaqarwylon samarTlis normis interpretaciidan gamomdinare 
bundovanebebi da am gziT xeli Seuwyon samarTlis ganviTarebas.472 
 
 

5.2. gasaCivrebuli gadawyvetilebis ucvlelad 
datovebis samarTlebrivi kriteriumebi 
 
ganvixiloT SemTxvevebi, rodesac kanonis miTiTebul darRvevas 
ara aqvs adgili; saapelacio sasamarTlos gadawyvetilebas 
safuZvlad ar udevs kanonis darRveva. 
 
pirvel SemTxvevaSi igulisxmeba sakasacio saCivarSi miTiTebuli 
darRveva, romelic SeiZleba exebodes rogorc materialur-
samarTlebrivi, aseve procesualur-samarTlebrivi normebis 
darRvevas. miuxedavad amisa, sakasacio sasamarTlos Tavisi 
iniciativiT SeuZlia Seamowmos materialur-samarTlebrivi normis 
darRvevebi (ix.$ 1.2., $ 1.3., $ 3.1.), xolo procesualur-samarTlebrivi 
darRvevebis Semowmeba SeuZlia mxolod sakasacio saCivarSi amis 
Sesaxeb arsebuli miTiTebebis SemTxvevaSi da kanoniT 
gaTvaliswinebul farglebSi473, am ukanasknel SemTxvevaSi mas 
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Tavisi iniciativiT SeuZlia Seamowmos procesualur darRvevaTa 
faqtebis damadasturebeli mtkicebulebebi (ix. $ 4.3.).474 
 
meore SemTxvevaSi, rodesac saapelacio sasamarTlos 
gadawyvetilebas safuZvlad ar udevs kanonis darRveva, sakasacio 
sasamarTlo TviTon ikvlevs, darRveulia Tu ara materialur-
samarTlebrivi norma, maT Soris iseTi, romelic gasaCivrebuli 
gadawyvetilebis gauqmebis absoluturi safuZvelia. 
 
am SemTxvevaSi sakasacio sasamarTlom unda Seamowmos, Tu 
ramdenad sworad iqna gansazRvruli silogizmis mTavari, pirveli 
(normatiuli) wanamZRvari. magram iuridiuli Sedegis normatiuli 
wanamZRvris gansazRvris (samarTlebrivi normis moZiebis da 
ganmartebis) aucilebloba ukavSirdeba meoradi wanamZRvris, anu 
faqtobrivi situaciis sworad gansazRvras - erT SemTxvevaSi da 
mis realizacias silogizmis mTavari, anu normatiuli wanamZRvris 
qveS - meore SemTxvevaSi. amdenad, gansaxilvel orive SemTxvevaSi 
igulisxmeba, rom qvemdgomma sasamarTlom sworad ganaxorciela 
zemoaRniSnuli wanamZRvrebis fiqsaciis realizacia, ris 
Sedegadac kanonieri gadawyvetileba iqna miRebuli.  
 
aRniSnul daskvnamde sakasacio sasamarTlo deduqciuri kvleviT 
midis, rac, upirveles yovlisa, niSnavs imas, rom sakasacio 
sasamarTlo amowmebs, Tu ramdenad sworad iqna gamoyenebuli da 
ganmartebuli samarTlis norma, romelic zogadi da abstraqtuli 
xasiaTisaa. amdenad, rodesac sakasacio sasamarTlo ucvlelad 
tovebs saapelacio sasamarTlos gadawyvetilebas (ganCinebas), mis 
motivaciaSi unda Candes, Tu ratom miiCnia, rom am normiT 
gaTvaliswinebuli Sedegi realizdeba konkretul SedegSi. 
 
  magaliTis saxiT mivmarToT sasamarTlo praqtikas.  
erT-erT saqmeze sakasacio sasamarTlom ganmarta, rom “mosarCele 
“a” warmoadgens marTlzomier mflobels, kerZod, saapelacio 
sasamarTlom daadgina, rom mosarCele “a”-s dadebuli saijaro 
xelSekruleba registrirebulia dedofliswyaros raionis miwis 
marTvis sammarTvelos saregistracio JurnalSi #1482-iT. 
 kasatoris mier ar aris wamoyenebuli damatebiTi da 
dasabuTebuli sakasacio saCivari, romliTac igi sadavod gaxdida 
sajaro reestrSi registracias, amdenad, saapelacio sasamarTlos 
mier dadgenili faqtobrivi garemoebebi savaldebuloa 
sasamarTlosaTvis (sssk-is 407-e muxlis me-2 nawili). 
 amrigad, ”a”-sTan dadebuli ijaris xelSekrulebis registraciis 
faqti adasturebs im garemoebas, rom “a” aris marTlzomieri 
mflobeli. . . . . marTlzomier mfloblad iTvleba piri, romelic 
samarTlebriv safuZvelze axorcielebs nivTis mimarT faqtobriv 

                                                 
474

 Sead, Boré.J. La cassation en matière civile. Paris, 1997, 2-e partiè. p.396, aseve, T. 
liluaSvili, v. xrustali, saqarTvelos samoqalaqo saproceso kodeqsis 
komentari, meore gamocema. Tb. 2007, gv.729, aseve, T. liluaSvili/ samoqalaqo 
saproceso samarTali. Tb. 2005. gv. 520. 



 204 

batonobas. saqarTvelos samoqalaqo kodeqsis 162-e muxlis 
pirveli nawilis pirveli winadadebis Tanaxmad, dauSvebelia 
marTlzomier mflobels moeTxovos nivTis ukan dabruneba. amave 
muxlis me-2 nawilis Tanaxmad, es wesi exeba aseve pirdapiri 
mfloblis urTierTobas arapirdapir mflobelTan. gansaxilveli 
normis Tanaxmad “a”-s ufleba aqvs gamoiTxovos “b”-sagan sadavo 
miwa. . . .  . 
 zemoaRniSnulidan gamomdinare, sakasacio palata miiCnevs, rom 
saqarTvelos samoqalaqo saproceso kodeqsis 410-e muxlis 
Tanaxmad, saapelacio sasamarTlos mier gamotanil 
gadawyvetilebas safuZvlad ar udevs kanonis darRveva.”475 
 
rogorc zemoaRniSnuli magaliTidan Cans, sasamarTlom sworad 
gansazRvra faqtobrivi garemoebebis wre da procesualuri 
darRvevis gareSe daadgina isini. 
 
SesaZlebelia, rom sakasacio saCivari uTiTebdes samarTlis 
normis interpretaciaze, magram am SemTxvevaSic aucilebelia 
gaviTvaliswinoT faqtobrivi garemoebebi, radgan mniSvnelovania 
ara samarTlis normis interpretaciis (ganmartebis) Semowmeba, 
aramed is, Tu am interpretaciis Sedegad ramdenad sworad 
gansazRvra saapelacio sasamarTlom saqmisaTvis mniSvnelovani 
faqtobrivi garemoebebi.  
 
magaliTad, erT-erT saqmeSi kasatori - dmanisis raionis gamgeoba 
uTiTebda, rom saapelacio sasamarTlom arasworad ganmarta 
saqarTvelos samoqalaqo kodeqsis 442-e muxli, romelic 
iTvaliswinebs valdebulebis Sewyvetas urTierTgaqviTviT. 
amasTan mimarTebiT sakasacio palatam miuTiTa: “saapelacio 
sasamarTlom sworad ganmarta saqarTvelos samoqalaqo kodeqsis 
442-e muxlis pirveli nawili, kerZod, aRniSnuli muxlis pirveli 
nawilis Tanaxmad, or pirs Soris arsebuli urTierTmoTxovna 
SeiZleba gaqviTviT Sewydes, Tu damdgaria am moTxovnaTa 
Sesrulebis vada. amdenad, gansaxilveli normis Tanaxmad, 
urTierTmoTxovnaTa gaqviTvisas unda arsebobdes ori aucilebeli 
winapiroba: orive piri erTmaneTisaTvis erTdroulad kreditoric 
unda iyos da movalec, e.i. orives erTmaneTis mimarT unda 
ekisrebodes valdebulebis Sesruleba da aseve dadgenili unda 
iyos am moTxovnaTa Sesrulebis vada. aRniSnuli normis Tanaxmad, 
es ori winapiroba unda arsebobdes erTdroulad imisaTvis, rom 
ganxorcieldes urTierTmoTxovnaTa gaqviTva. am wesidan 
gamonakliss warmoadgens amave muxlis me-2 nawili, romlis 
Tanaxmad, valdebulebaTa gaqviTva SesaZlebelia maSinac, roca 
erT-erTi moTxovnis Sesrulebis vada jer ar damdgara, magram am 
moTxovnis uflebis mqone mxars uWers gaqviTvas. valdebulebis 
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gaqviTva xorcieldeba meore mxarisaTvis SetyobinebiT. sakasacio 
palata ganmartavs, rom konkretul davaze ar vrceldeba es 
ukanaskneli normis danawesi (442-e muxlis me-2 nawili), radgan 
mopasuxe mxars ar uWers gaqviTvas, e.i. ar arsebobs misi neba 
Sesrulebis vadis dadgomamde urTierTmoTxovnebis gaqviTvis 
Sesaxeb, rac aucilebeli pirobaa am normiT urTierTobis 
mowesrigebisaTvis. 
saapelacio sasamarTlom dadgenilad miiCnia, rom mosarCelis 
moTxovna mopasuxisaTvis milebis Rirebulebis dakisrebis Sesaxeb, 
damokidebulia TviT mis mier mopasuxisaTvis Sesrulebuli 
samuSaos Rirebulebis darCenili nawilis gadaxdaze. miTiTebuli 
Tanxa mxareTa Soris saboloo angariSsworebisas unda 
gamokleboda dmanisis raionis gamgeobis mier Sps 
`saqgazmSenservisisaTvis~ Sesrulebuli samuSaoebis Rirebulebis 
saxiT asanazRaurebel Tanxas, xolo saboloo angariSsworeba jer 
ar Semdgara”.476  
 
Cven sakasacio sasamarTlos gadawyvetilebidan moviyvaneT nawili, 
romelic exeboda samarTlis normis ganmartebas, radgan kasatori 
am SemTxvevaSi xelmZRvanelobda sssk-is 393-e muxlis me-2 nawilis 
“g” qvepunqtiT. magram imisaTvis, rom sakasacio sasamarTlos 
Seemowmebina Tu ramdenad sworad ganmarta saapelacio 
sasamarTlom sk-is 442-e muxli, ar iyo sakmarisi mxolod 
silogizmis mTavari, anu normatiuli wanamZRvris gansazRvra, 
radgan Semowmebis obieqts warmoadgens ara samarTlis norma, 
aramed - faqtobrivi garemoebebi. samarTlis normis swor 
ganmartebas gaaCnia sakmaod didi mniSvneloba. araswor 
ganmartebas xSir SemTxvevaSi mohyveba araswori gadawyvetilebis 
gamotana. magram im SemTxvevaSi, rodesac faqtebis dadgenis 
procesi davas ar iwvevs an am procesualur darRvevebze miTiTeba 
safuZvels moklebulia, maSin sasamarTlom unda Seamowmos, Tu 
ramdenad moiazreba sasamarTlos mier dadgenili faqtobrivi 
situacia samarTlis normiT gaTvaliswinebuli faqtobrivi 
situaciis normatiul aRwerilobaSi, romelic ganmarta 
saapelacio sasamarTlom. sasamarTlo ar ixilavs abstraqtul 
urTierTobebs, igi ixilavs da wyvets mxareTa Soris warmoSobil 
davas, Sesabamisad samarTlis normis gamoyenebisa da ganmartebis 
marTebulobas sakasacio sasamarTlo amowmebs konkretul 
faqtebTan mimarTebiT.477  
 
 
sakmaod sainteresoa kanonis danawesi, romlis Tanaxmad, sakasacio 
sasamarTlo ar akmayofilebs sakasacio saCivars, rodesac 
saapelacio sasamarTlos gadawyvetileba arsebiTad sworia, 
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miuxedavad imisa, rom gadawyvetilebis samotivacio nawili ar 
Seicavs Sesabamis dasabuTebas. 
 
vfiqrobT, am SemTxvevaSi unda ganimartos, Tu ras niSnavs: 
“gadawyvetileba arsebiTad sworia” da “ar Seicavs Sesabamis 
dasabuTebas.” 
 
imis gaTvaliswinebiT, rom sakasacio sasamarTlo ar aris 
faqtebis damdgeni sasamarTlo da amowmebs gasaCivrebuli 
gadawyvetilebis (ganCinebis) mxolod samarTlebriv mxares, 
zemoaRniSnuli danawesis swor ganmartebas gaaCnia metad didi 
mniSvneloba. unda aRiniSnos, rom imisaTvis, raTa gasaCivrebuli 
gadawyvetileba iyos Semowmebadi samarTlebrivi kuTxiT, igi unda 
Seicavdes saqmisaTvis mniSvnelovan dadgenil faqtebs. winaaRmdeg 
SemTxvevaSi adgili eqneba sssk-is 411-e an 412-e muxlebiT 
gaTvaliswinebul SemTxvevebs. 
am ukanasknel SemTxvevebs ufro detalurad qvemoT SevexebiT.  
 
sssk-is 410-e muxliT mocemul SemTxvevaSi saxeze unda iyos 
Semowmebis obieqtis (faqtobrivi garemoebebis) yvela niSani da 
amasTan erTad ar unda iyos faqtobrivi garemoebebis dadgenasTan 
dakavSirebuli procesualuri darRvevebi. amasTan erTad 
mniSvnelovania is, rom gasaCivrebuli gadawyvetilebiT damdgaria 
swori Sedegi. amdenad, unda arsebobdes subsumirebadi faqtebi.  
 
magram moiazreba Tu ara am SemTxvevaSi iuridiuli 
dausabuTebloba? im SemTxvevaSic, Tu gadawyvetileba iuridiulad 
ar aris sakmaod dasabuTebuli, es warmoadgens misi gauqmebis 
absolutur safuZvels (sssk-is 394-e muxlis “e” qvepunqti). amdenad, 
gamoricxvis principidan gamomdinare, sssk-is 410-e muxlis “g” 
qvepunqtiT gaTvaliswinebuli SemTxveva unda gavmijnoT amave 
kodesis 394-e muxlis “e” da “e¹” qvepunqtebiT gaTvaliswinebuli 
SemTxvevebisagan, rasac Cven dawvrilebiT qvemoT SevexebiT. 
 
 amdenad, “gadawyvetileba arsebiTad sworia” da “ar Seicavs 
Sesabamis dasabuTebas” unda gulisxmobdes iseT SemTxvevas, 
rodesac faqtobrivi situacia (meoradi wanamZRvari) sworad aris 
gansazRvruli da dadgenili, magram ar aris sworad 
ganxorcielebuli subsimireba qmedebis abstraqtuli normatiuli 
Semadgenlobis (mTavari wanamZRvari) qveS, miuxedavad imisa, rom 
saqmeze swori Sedegi dadga. aRniSnuli SeiZleba ukavSirdebodes 
SemTxvevebs, rodesac saapelacio sasamarTlom gamoiyena is norma, 
romelic ar unda gamoeyenebina an arasworad ganmarta samarTlis 
norma (sssk-is 393-e muxlis me-2 nawilis “b” da “g” qvepunqtebi. 
 
am mxriv interess iwvevs safrangeTis saproceso kodeqsis 
Taviseburebebi. kerZod, 620-e muxlis Tanaxmad, safrangeTis 
sakasacio sasamarTlos SeuZlia ar daakmayofilos sakasacio 
saCivari, magram Secvalos araswori mitivacia, samarTlebrivi 
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xasiaTis motivaciiT478. TiTqos motivaciaSi daSvebuli Secdoma 
unda iwvevdes gasaCivrebuli gadawyvetilebis gauqmebas, magram 
ekonomiurobis principis dacvis mizniT, sakasacio sasamarTlo ki 
ar auqmebs, aramed ZalaSi tovebs gasaCivrebul gadawyvetilebas, 
magram Tavis gadawyvetilebaSi araswor motivacias cvlis swori 
motivaciiT.479 am SemTxvevaSi swori unda iyos gadawyvetilebis 
sarezolucio nawili, magram, rogorc aRiniSna, icvleba 
samotivacio nawilis samarTlebrivi dasabuTeba (rejet par substitution de 

motifs). samarTlebriv dasabuTebaSi am SemTxvevaSi igulisxmeba an 
sxva samarTlebrivi normis gamoyeneba an faqtebis sxvagvari 
kvalifikacia. 
magram isic unda aRiniSnos, rom gansaxilveli normis mixedviT, 
gasaCivrebul gadawyvetilebaSi samarTlebrivi motivi 
(samarTlebrivi dasabuTeba), anu rogorc uwodeben zedmeti 
motivacia, SeiZleba ar miiRos sakasacio sasamarTlom 
mxedvelobaSi, Tu is seriozul gavlenas ar axdens sarezolucio 
nawilze.  
magaliTad, safrangeTis sakasacio sasamarTlos erT-erT 
gadawyvetilebaSi (Soc. 1987 wlis 12 ivnisi, biuleteni V, #378), 
romelic exeboda Sromis kodeqsis LL. 122-4-e muxlis darRvevas, 
aRiniSna, rom sazogadoeba « Entreprise Guenzi » asaCivrebs 
saapelacio sasamarTlos gadawyvetilebas (Nansy, 3 octombre 1984), 
romliTac daekisra baton lambertinisTvis gadaexada kompensacia 
samsaxuridan ganTavisuflebis gamo; batoni lambertini samsaxurSi 
miiRes 1976 wlis 3 maiss, rogorc muSa. 1980 wlis 1 ianvars igi 
samuSaoebis xelmZRvaneli gaxda, 1980 wlis 6  marts mZime 
darRvevis gamo samsaxuridan gaaTavisufles, sakasacio saCivris 
mixedviT mZime darRveva imaSi mdgomareobs, rom sazogadoebis mier 
dasaqmebulma saStato TanamSromelma Tavisi xelmZRvanelobis 
qveS myofi muSakebi waaqeza, daetovebinaT daumTavrebeli 
samSeneblo obieqti samuSao dRis dasrulebamde erTi saaTiT 
adre, rom maTTan erTad barSi wasuliyo dasalevad; saapelacio 
sasamarTlom daadgina, rom batonma lambertinma, romelsac 
arasdros miuRia gafrTxileba, 1980 wlis 6 marts barSi waiyvana 
sawarmos ori TanamSromeli samuSao saaTebSi, maSin, rodesac 
mSenebloba ar iyo dasrulebuli. saapelacio sasamarTlom SeZlo 
Seefasebina es faqti, rom mas ndobis dakargva da sawarmos kargad 
muSaobaSi xelis SeSla mohyva. miuxedavad imisa, rom aRniSnuli 
darRveva Seicavda samsaxuridan ganTavisuflebis realur da 
seriozul mizezs, is ar xasiaTdeboda sakmarisi simZimiT, rom 
batoni lambertinisTvis ar miekuTvnebinaT xelSekrulebis 
Sewyvetis anazRaureba. amdenad, sakasacio sasamarTlom ar 
daakmayofila sazogadoebis sakasacio saCivari.480  
 

                                                 
478

 Code de procédure civile. art. 620, 2008. 
479

 E. Prieur, La substitution de morifs par la Cour de cassation. Paris, 1986, p. 17. 
480
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amdenad, daskvnis saxiT SeiZleba aRiniSnos, rom, rodesac 
saapelacio sasamarTlom gansazRvra saqmisaTvis mniSvnelovani 
faqtobrivi garemoebebi da, amdenad, sakasacio sasamarTlos 
SeuZlia es faqtebi samarTlebrivad Seamowmos (ix. $ 3.1.), magram 
miuxedavad swori samarTlebrivi Sedegisa, saapelacio 
sasamarTlom am faqtebs araswori samarTlebrivi Sefaseba misca, 
sakasacio sasamarTlos SeuZlia ucvlelad datovos 
gasaCivrebuli gadawyvetileba (ganCineba) axali samarTlebrivi 
SefasebiT.   
 
 

5.3. gasaCivrebuli gadawyvetilebis (ganCinebis) gauqmeba 
da saqmis xelaxla gansaxilvelad dabrunebis 
samarTlebrivi kriteriumebi 
 
   rogorc ukve aRvniSneT, sakasacio sasamarTlo TviTon ver 
miiRebs gadawyvetilebas, rodesac saqmis garemoebebi saproceso 
normebis iseTi darRveviTaa dadgenili, rom am darRvevis Sedegad 
saqmeze araswori gadawyvetileba iqna gamotanili da saWiroa 
mtkicebulebaTa damatebiTi gamokvleva (sssk-is 412-e muxlis 
pirveli nawilis “a” qvepunqti).  
gansaxilveli normiT mocemuli danawesi, upirveles yovlisa, 
ukavSirdeba sakasacio sasamarTlos mier mtkicebiTi procesis 
Semowmebis (ix. $ 4.3.) Sedegebs. 
 
aRniSnuli danawesiT gaTvaliswinebuli SemTxvevis Semowmeba 
warmoadgens sakasacio saCivris erT-erT safuZvels (sssk-is 393-e 
muxlis me-3 nawili). faqtebis gansazRvris da dadgenis procesis 
Sefasebis Sedegad SeiZleba aRmoCndes, rom qvemdgomma 
sasamarTlom faqtobrivi garemoebebi daadgina  procesualuri 
darRveviT, aqedan gamomdinare, gasaCivrebuli gadawyvetilebis 
dasabuTeba SeiZleba Seicavdes iseT procesualur darRvevebs, 
romelTa aRmofxvra mniSvnelovani iyos swori samarTlebrivi 
SedegisaTvis. 
 
es is SemTxvevaa, rodesac kiTxvis niSnis qveS dgas faqtebis 
dadgenis procesi da aucilebelia faqtsa da mtkicebulebas 
Soris  dakavSirebuli sxvadasxva sakiTxis gadawyveta (ix. $ 4.3.3.). 
 
amdenad, sakasacio sasamarTlos mier sruli samarTlebrivi 
analizisaTvis aucilebelia ara marto saapelacio sasamarTlos 
mier dadgenilad miCneuli faqtobrivi garemoebebi, aramed maT 
dadgenasTan dakavSirebuli kanoniT gaTvaliswinebuli wesebis 
dacva. es  aucilebloba, Sesabamisad, ganpirobebulia dadgenili 
faqtis savaldebuloobis prezumfciis uaryofis winapirobebiT 
(ix. $ 3.2.). aRniSnuli darRvevebi SeiZleba ukavSirdebodes 
uSualod procesualur-samarTlebriv darRvevebs (ix. $ 1.3., $ 4.3.), 
magram procesualuri darRvevis mizezi, aseve SeiZleba 
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ukavSirdebodes materialur-samarTlebriv an logikuri wesebis 
darRvevas (ix. $ 4.3.3.).  
 
 aRniSnuli darRvevebi SeiZleba gamovlindes mtkicebis tvirTis 
araswor ganawilebaSi (ix. $ 4.4.), mtkicebis sagnis arasworad 
gansazRvraSi (ix. $ 3.3.), im faqtebis arasworad gansazRvraSi, 
romlebic ar saWiroebs mtkicebas (ix. $ 3.4.), mtkicebiT procesSi 
daSvebul arsebiT SecdomebSi (ix. $ 1.3., $ 4.3.) da a.S.  
 
magaliTad, erT-erT ganCinebaSi sakasacio palatam aRniSna, rom 
sssk-is 412-e muxlis pirveli nawilis `a~ qvepunqtis Tanaxmad, 
sakasacio sasamarTlo auqmebs gadawyvetilebas da saqmes xelaxla 
gansaxilvelad abrunebs saapelacio sasamarTloSi, vinaidan 
saWiroa mtkicebulebaTa damatebiTi gamokvleva. sakasacio 
sasamarTlom miiCnia, rom gasaCivrebuli ganCinebiT eqspertis 
daskvna da saqmeSi warmodgenili mtkicebulebebi saTanadod 
gamokvleuli ar aris, kerZod, sasamarTlo uTiTebs: `saqmeze 
Catarebuli eqspertizis daskvniT dadgenilia, rom denis Zabvisa 
da sixSiris cvalebadobas, agreTve eleqtroenergiis xSir CarTva-
gamorTvebs SeeZlo eleqtroZravebis mwyobridan gamoyvana. es 
garemoeba eqspertma dakiTxvis drosac daadastura. saqmeSi aseve 
warmodgenilia ZiriTadi saSualebebis amoRebis Sesaxeb aqtebi, 
romlebiTac dasturdeba eleqtroZravebis dazianebis faqti.~ 
mocemul SemTxvevaSi eqspertis daskvna ar aris kategoriuli, 
vinaidan eqsperti askvnis eleqtroenergiis arastabilur 
miwodebasa da eleqtroZravebis dazianebas Soris mizezobrivi 
kavSiris SesaZleblobas. amdenad, daskvna kategoriulad ar adgens 
marTlsawinaaRmdego qmedebis gamo zianis dadgomas.   
aRniSnulTan dakavSirebiT, sakasacio sasamarTlo iziarebs 
kasatoris mosazrebas, rom sasamarTlos saTanadod ar 
gamoukvlevia miTiTebuli aqtebi, kerZod, dasaxelebuli aqtebiT 
Semowmebulia samgoris, RrmaRelis, zemo vakis, naZaladevis, 
saguramos sadgurebSi ganTavsebuli eleqtroZravebi, romelTa 
eqspluataciis xangrZlivoba gansazRvrulia amave aqtebiT. Sps 
`Tbilisis wyali~ sarCelis safuZvlad uTiTebs im garemoebaze, 
rom man qonebrivi ziani ganicada aragvis xeobis 
wyalsadenebisaTvis eleqtroenergiis SeferxebiT miwodebis gamo 
(t. 1, s.f. 2). aseve eqspertma Seamowma masala (t. I s.f. 7-17, 130-138), 
romelic asaxavs aragvis xeobis wyalsadenebisaTvis 
eleqtroenergiis miwodebis xangrZlivobas. aseT viTarebaSi unda 
gamoirkves: 
ra gavlenas axdens aragvis xeobis wyalsadenisaTvis 
eleqtroenergiis arastabiluri miwodeba samgoris, RrmaRelis, 
zemo vakis, naZaladevis, saguramos sadgurebSi ganTavsebul 
eleqtroZravebze;  
eleqtroZravebis daTvalierebis aqtebSi miTiTebuli Zravebis 
gamoSvebis TariRisa da eqspluataciis xangrZlivobis 
gaTvaliswinebiT, zustad unda dadgindes maTi dazianeba 
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calsaxad iyo Tu ara gamowveuli eleqtroenergiis miwodebis 
xarveziT, Tu TviTon nivTis faqtobrivi mdgomareobiT; 
dazianebuli eleqtroZravebi, saqmeSi warmodgenili 
mtkicebulebebis gaTvaliswinebiT, (t. I s.f. 126-128) mTlianad iqna 
ganadgurebuli, Tu misi narCeni Rirebulebidan gamomdinare 
mflobelma raime sargebeli miiRo Tu ara da dadebiT SemTxvevaSi, 
zianis odenobis gansazRvrisas es garemoeba gaTvaliswinebulia 
Tu ara.  
 aseve dausabuTebelia saapelacio palatis daskvna Sps 
`saqarTvelos saxelmwifo eleqtrosistemis~ mier moTxovnili 
685910,6 laris dakmayofilebaze uaris Tqmis Taobaze, vinaidan 
gaurkvevelia, Tu ra igulisxmeba am odenobis axlad warmoSobil 
davalianebaSi. sasamarTlom sarCeli SeiZleba ar daakmayofilos 
misi dausabuTeblobis an usafuZvlobis gamo da ara imis gamo, 
rom man ver gaarkvia, Tu raSi mdgomareobda mosarCelis moTxovna 
da ra mtkicebulebebs afuZnebda igi am moTxovnas. samoqalaqo 
saproceso kodeqsis 222-e muxlis Tanaxmad, mosamarTles ufleba 
aqvs, mxareebs misces SekiTxvebi, romlebic xels Seuwyoben saqmis 
gadawyvetisaTvis mniSvnelobis mqone garemoebaTa srulad da 
zustad gansazRvras, am garemoebebis dasadastureblad 
mtkicebulebaTa gamovlenasa da sasamarTloSi wardgenas, maTi 
utyuarobis gamokvlevas. aRniSnuli normis analizidan 
gamomdinare, samoqalaqo samarTalwarmoeba SejibrebiTobis 
principis fonze, gansakuTrebul SemTxvevebSi uSvebs da saWirod 
miiCnevs mosamarTlis iniciativas saqmis saTanadod ganxilvis 
mizniT.  
 saqmis xelaxla ganmxilvelma sasamarTlom mxareTa Soris 
warmoSobil davas mxolod ganCinebis kvleviT nawilSi miTiTebul 
garemoebaTa gamokvlevis Semdeg unda misces samarTlebrivi 
Sefaseba.481” 

 
zemoaRniSnuli magaliTi miuTiTebs imaze, rom sasamarTlo ar 
SeiZleba savaraudo daskvnebs eyrdnobodes. sasamarTlosaTvis ar 
unda iyos savaraudo moTxovnisa Tu Sesageblis Sinaarsi. 
sasamarTlom unda gamokiTxos mxareebi da daazustos 
gansaxilvel sakiTxTa wre (ix. $ 3.1.). zemoaRniSnul magaliTSi 
saapelacio sasamarTlom ar daakmayofila moTxovna im motiviT, 
rom gaurkvevelia, Tu ra igulisxmeba am odenobis axlad 
warmoSobil davalianebaSi. aseve, unda aRiniSnos, rom dasabuTeba 
SeiZleba CaiTvalos srulad, Tu saqmeSi warmodgenili 
mtkicebulebebis gamokvleva-Sefaseba xdeba erTobliobaSi, raTa 
sruli suraTi Seiqmnas faqtebis Sesaxeb (ix. $ 4.3.3.). 
amdenad, miTiTebul magaliTSi eqspertis daskvna ar iyo 
kategoriuli, vinaidan eqsperti uSvebda eleqtroenergiis 

                                                 
481 susg #as-858-1171-07 23 ivnisi 2008 w., /aseve ix. #as-452-782-05 3 Tebervali 
2006w./ #as-877-1501-03, 22 Tebervali 2005w./ #as-782-1069-09, 9 noemberi 2009 w. 
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arastabilur miwodebasa da eleqtroZravebis dazianebas Soris 
mizezobrivi kavSiris arsebobas.  
amis gasarkvevad sasamarTlos ar gamoukvlevia aqtebi sadavo 
sadgurebSi ganTavsebuli eleqtroZravebis eqspluataciis 
xangrZlivobis Sesaxeb. Sps `Tbilisis wyali~ sarCelis safuZvlad 
uTiTebs im garemoebaze, rom man qonebrivi ziani ganicada aragvis 
xeobis wyalsadenebisaTvis eleqtroenergiis SeferxebiT miwodebis 
gamo, romlis damadasturebeli mtkicebulebebi ar yofila 
gamokvleuli. 
 
amdenad, aRniSnuli procesualuri darRvevebi miuTiTebs imaze, 
rom saapelacio sasamarTlom ar daadgina faqtobrivi situaciis 
sruli suraTi, rac aucilebelia saqmeze swori gadawyvetilebis 
misaRebad.  
safrangeTis sakasacio sasamarTlos mier gasaCivrebuli 
gadawyvetilebis gauqmebis Semdeg saqmis xelaxla ganxilvisas 
mxares ufleba aqvs, kvlav ganacxados mosazrebebi da pretenziebi, 
miuTiTos axal faqtebsa da mtkicebulebebze, moiTxovos 
sasamarTlosagan axali procesualuri moqmedebebis 
ganxorcieleba.482 magram mxares ar SeuZlia moiyvanos is 
mosazrebebi, romlebic uaryo sakasacio sasamarTlom, aseve 
mosazrebebi sasamarTlos arakompetenturobis Taobaze, rac 
sakasacio sasamarTlom ar gaiziara.483  Tu mxareebma, axali 
mosazrebebi ar waradgines, es iTvleba SezRudul pretenziebad 
da moTxovnebad, romlebic waradgines im sasamarTloSi, romlis 
gadawyvetileba gaauqma sakasacio sasamarTlom. igive wesi 
moqmedebs mxaris gamoucxadeblobisas.484  
magaliTad, rodesac saapelacio sasamarTlos samotivacio nawili 
moklea, saqmis arsebiTi mxaris ganmxilveli sasamarTloebis mier 
sadao faqtebis dadgenili kvalifikaciisa da yovelgvari 
Semowmebis ararsebobis Taobaze sakasacio sasamarTlo martivi 
SexsenebiT Semoifargleba.485 
 
mtkicebulebebis damaxinjebis Semowmebis gziT mxolod iribad 
xdeba faqtobrivi garemoebebis eWvqveS dayeneba.  
marTlac, disciplinuri Semowmebis Tanaxmad (ix. $ 2.1) sakasacio 
sasamarTlom unda Seamowmos is gadawyvetilebebi, romlebSic 
mxolod faqtebis analizia mocemuli, magram am faqtebis 
dasadastureblad ar aris Sefasebuli mtkicebulebebi (mowmeebis 
Cvenebebi, policiis oqmi, eqspertizis daskvna da a.S).486  
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saqarTvelos samoqalaqo saproceso kodeqsis mixedviT, sakasacio 
sasamarTlos mier gadawyvetilebis gauqmebisa da saqmis xelaxla 
gansaxilvelad dabrunebis SemTxvevaSi, saqme ixileba xelaxla 
saapelacio sasamarTlosaTvis dadgenili wesebis mixedviT im 
miTiTebebis gaTvaliswinebiT, romlebic aRniSnulia sakasacio 
sasamarTlos ganCinebaSi (ix. $ 5.5.). 
 
sssk-is 412-e muxlis “b” qvepunqtis Tanaxmad, gasaCivrebuli 
gadawyvetilebis (ganCinebis) gauqmebisa da gansaxilvelad ukan 
dabrunebis safuZveli SeiZleba iyos sssk-is 394-e muxliT 
gaTvaliswinebuli SemTxvevebi, garda amave muxlis “g” da “e” 
qvepunqtebisa. es is procesualuri darRvevebia, romlebic pirvel 
rigSi unda Semowmdes da maTi arsebobis SemTxvevaSi sasamarTlo 
aRar ixilavs saqmes (ix. $ 1.3.). 
 
saZiebel, anu ZiriTad faqtebTan mimarTebiT (ix. $ 3.1.), konkretul 
SemTxvevaSi Cven gvainteresebs sssk-is 394-e muxlis “e¹” qvepunqtis 
danawesi, romlis Tanaxmad gadawyvetileba yovelTvis CaiTvleba 
kanonis darRveviT miRebulad, Tu gadawyvetilebis dasabuTeba 
imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis 
Semowmeba SeuZlebelia. es zustad is SemTxvevaa, rodesac ar 
arsebobs sakasacio sasamarTlos Semowmebis obieqti, anu 
faqtobrivi garemoebebi (meoradi wanamZRvari), ris gamoc 
SeuZlebeli xdeba gasaCivrebuli gadawyvetilebis Semowmeba. 
 
yovelive es aferxebs imis garkvevas, Tu ramdenad sworad 
gamoiyena an ganmarta materialur-samarTlebrivi norma qvemdgomma 
sasamarTlom. am SemTxvevebSi ar aris yovelTvis advili, aseve 
sakasacio sasamarTlos mier samarTlebrivi normis gamoyeneba, 
radgan ar arsebobs amisaTvis erT-erTi mTavari orientiri _ 
faqtobrivi situacia. 
 
magaliTad, erT-erT saqmeze sakasacio palatam aRniSna, rom is: 
 
“iziarebs kasatoris pretenzias S. n-Ze-C-Zis uZrav nivTze 2/3 wilis 
mesakuTred cnobis nawilSi gasaCivrebuli gadawyvetilebis 
dausabuTeblobis Taobaze da miiCnevs, rom am nawilSi 
gadawyvetileba unda gauqmdes, xolo saqme xelaxla 
gansaxilvelad unda daubrundes imave sasamarTlos. 
gauqmebul nawilSi mocemuli gadawyvetileba imdenad 
dausabuTebelia, rom misi samarTlebrivi safuZvlianobis 
Semowmeba SeuZlebelia, rac, samoqalaqo saproceso kodeqsis 394-e 
muxlis `e1~ punqtiT, gadawyvetilebis gauqmebis absolutur 
safuZvels warmoadgens, kerZod: 
 samoqalaqo kodeqsis 1168-e muxlis meore nawilis Tanaxmad, 
sasamarTlos SeuZlia gadauxvios meuRleTa wilis Tanabrobis 
sawyiss arasrulwlovani Svilebis interesebis an erT-erTi 
meuRlis yuradsaRebi interesebis gaTvaliswinebiT, kerZod, erT-
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erTi meuRlis wili SeiZleba gadiddes imis gaTvaliswinebiT, rom 
masTan cxovroben arasrulwlovani Svilebi, rom is 
Sromisuunaroa, anda _ Tu meore meuRle xarjavda saerTo qonebas 
ojaxis interesebis sazianod. miTiTebuli norma meuRleTa 
TanasakuTrebis reJimis amgvari gansxvavebuli wesiT dadgenas 
iTvaliswinebs mxolod amave normiT CamoTvlili SemTxvevebis 
arsebobisas. mocemuli davis gadawyvetisas, saapelacio 
sasamarTlom meuRleTa wilis Tanabrobis sawyiss gadauxvia, rac 
daasabuTa imiT, rom S. n-Ze-C-ZesTan cxovrobs misi 
arasrulwlovani Svili da maT, garda sadavo uZravi qonebisa, sxva 
sacxovrebeli ar gaaCniaT.  
 zemoT aRiniSnuli normis gamoyenebis aucilebel 
winapirobas warmoadgens ara mxolod arasrulwlovani Svilis 
erT-erT meuRlesTan cxovrebis faqti, aramed iseTi garemoebis an 
garemoebaTa arseboba, romelic sasamarTlos uqmnis myar Sinagan 
rwmenas, rom piris (meore meuRlis) TanasakuTrebis ufleba 
SesaZlebelia SeizRudos _ Semcirdes. sasamarTlos Sinagani 
rwmena unda emyarebodes iseT garemoebebs, romlebic calsaxad 
adastureben arasrulwlovani Svilebis interesebis 
gaTvaliswinebis aucileblobas. es garemoebebi SesaZlebelia iyos 
arasaTanado sabinao pirobebi, arasakmarisi sacxovrebeli farTi 
da sxva nebismieri faqtori, romelic arasrulwlovnis interesSia 
da mis normalur aRzrdas xels uSlis. amdenad, sasamarTlom 
unda daasabuTos, rom arasrulwlovani Svili da masTan 
mcxovrebi mSobeli ufro metad saWiroeben sacxovrebel farTs, 
vidre meore mSobeli. 
 mocemul SemTxvevaSi sasamarTlom samoqalaqo kodeqsis 1168-
e muxlis meore nawiliT ise ganusazRvra S. n-Ze-C-Zes uZrav 
qonebaze 2/3 wili, rom ar miuTiTebia, Tu romel faqtobriv 
garemoebebze daamyara am muxlis gamoyenebis saWiroeba. 
sasamarTlo ar uTiTebs, modave mxareTa TanasakuTrebis Tanabrad 
gayofa ra gavlenas axdens arasrulwlovani Svilis interesze, an 
mis normalur pirobebSi aRzrdaze. aRniSnuliT sasamarTlom 
daarRvia samoqalaqo saproceso kodeqsis 105-e muxlis meore 
nawilis moTxovna, romlis ZaliTac sasamarTlo afasebs 
mtkicebulebebs Tavisi Sinagani rwmeniT, romelic unda 
emyarebodes maT yovelmxriv, srul da obieqtur ganxilvas, ris 
Sedegadac mas gamoaqvs daskvna saqmisaTvis mniSvnelobis mqone 
garemoebebis arsebobis an ararsebobis Sesaxeb. 
 sakasacio palata ganmartavs, rom samoqalaqo kodeqsis 1168-e 
muxlis meore nawili adgens sakuTrebis uflebis mopovebis 
gansxvavebul reJims, rac mxolod amave normiT gaTvaliswinebul 
gansakuTrebul SemTxvevebSia dasaSvebi. Sesabamisad, sasamarTlos 
gadawyvetileba miTiTebuli normis gamoyenebisas dasabuTebuli 
unda iyos iseTi faqtobrivi garemoebebiT, romlebic adastureben 
meuRleTa wilis Tanabrobis sawyisisagan gadaxvevis 
aucileblobas.  
 saqmis xelaxla ganmxilvelma sasamarTlom, zemoT 
miTiTebuli msjelobis gaTvaliswinebiT, unda gamoikvlios da 
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daadginos uZrav nivTTan mimarTebiT meuRleTa wilis 
gansxvavebuli wesiT gayofisaTvis aucilebeli  winapirobebi da 
saTanado samarTlebrivi Sefaseba misces maT.”487  
 
aRniSnuli magaliTidan Cans, Tu ramdenad didi mniSvneloba 
gaaCnia faqtobriv situacias sakasacio sasamarTlosTvis. magram 
amasTan erTad, sakasacio sasamarTlo aseT SemTxvevaSi upirobod 
ar auqmebs gasaCivrebul gadawyvetilebas, aramed sadavo 
urTierTobis momwerigebeli materialur-samarTlebrivi normis 
safuZvelze gansazRvravs im faqtebis wres, romelic unda 
gamoekvlia da daedgina qvemdgom sasamarTlos. 
SesaZlebelia gaCndes kiTxva: Tu saapelacio sasamarTlos ara 
aqvs dadgenili saqmisaTvis mniSvnelovani faqtebi, e.i. ar arsebobs 
sakasacio sasamarTlos Semowmebis obieqti, ramdenad 
SesaZlebelia sakasacio sasamarTlos mier samarTlis normis 
zustad gansazRvra. 
am kiTxvaze pasuxis gasacemad gasaTvaliswinebelia mravali 
faqtori, rac dakavSirebulia konkretuli davis specifikasTan. 
magaliTad, Cven mier praqtikidan zemoT moyvanili SemTxveva 
sakasacio sasamarTlos aZlevda SesaZleblobas, sworad 
ganesazRvra samarTalpretenziis hipoTeza. materialur-
samarTlebrivi moTxovna da Sesagebeli am SemTxvevaSi warmoadgens 
samarTlebrivi normis moZiebis erT-erT mTavar megzurs (ix. $ 1.3., 
$ 3.1.). kerZod, gansaxilveli sakiTxi exeboda meuRleTa Soris 
TanasakuTrebaSi arsebuli uZravi nivTis gayofas arasrulwlovani 
bavSvebis intresebis gaTvaliswinebiT, risTvisac saapelacio 
sasamarTlom ar gaamaxvila yuradReba im faqtobriv garemoebebze, 
romlebic am konkretul situaciaSi iwvevda samoqalaqo kodeqsis 
1168-e muxlis meore nawiliT gaTvaliswinebul Sedegs. 
aris SemTxvevebi, rodesac sasamarTlos aramarto ara aqvs 
dadgenili saqmisaTvis mniSvnelovani faqtobrivi garemoebebi, 
aramed ara aqvs gansazRvruli mxareTa materialur-samarTlebrivi 
poziciebi, rac sakmaod bundovan da orazrovan daskvnebs iZleva. 
am SemTxvevaSi sakasacio sasamarTlos, saqmis Taviseburebebis 
gaTvaliswinebiT, SeuZlia miuTiTos mxareTa 
samarTalpretenziebis dadastureba-gansazRvraze imisaTvis, rom 
SesaZlebeli iyos am urTierTobis momwesrigebeli normis moZieba. 
aRniSnuli “gaugebroba” SeiZleba gamoiwvios mxareebis 
pretenziebis permanentulma cvlam, erTi moTxovnidan meoreze 
gadasvlam, Semdeg isev pirvel moTxovnaze dabrunebam da a.S. aris 
SemTxvevebi, rodesac sasamarTlo ar axdens saTanado reagirebas 
yovelive amaze, rac Semdeg arTulebs sakasacio sasamarTloSi 
gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris Semowmebas. 
vfiqrobT, rom es is SemTxvevaa, rodesac Cven SegviZlia vTqvaT, 
rom: “sasamarTlom ar unda datovos uyuradRebod am 
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moTxovnebTan winaaRmdegobaSi myofi sasamarTlo gadawyvetilebebi 
marto imis gamo, rom mxareebma ver SeamCnies iseTi arsebiTi 
darRvevebi, romlebmac aSkarad ganapirobes mcdari 
gadawyvetilebis miReba.”488  
 

 
5.4. gasaCivrebuli gadawyvetilebis (ganCinebis) gauqmeba 
da axali gadawyvetilebis gamotanis samarTlebrivi 
kriteriumebi 
 
   ra SemTxvevebSi gamoaqvs sakasacio sasamarTlos axali 
gadawyvetileba? sssk-is 411-e muxlis Tanaxmad, sakasacio 
sasamarTlo TviTon miiRebs gadawyvetilebas saqmeze, Tu ar 
arsebobs am kodeqsis 412-e muxliT gaTvaliswinebuli 
gadawyvetilebis gauqmebisa da saqmis saapelacio sasamarTloSi 
xelaxla gansaxilvelad dabrunebis safuZveli. 
es is SemTxvevaa, rodesac arsebobs gasaCivrebuli 
gadawyvetilebis gauqmebis absoluturi safuZveli, magram ar 
arsebobs saqmis xelaxla gansaxilvelad dabrunebis safuZveli. es 
niSnavs imas, rom saapelacio sasamarTlom sworad gansazRvra da 
daadgina saqmeze mniSvnelovani faqtobrivi garemoebebi, magram ar 
arsebobs maTi samarTlebrivi Sefaseba, ufro zustad: 
gadawyvetileba iuridiulad ar aris sakmarisad dasabuTebuli 
(sssk-is 394-e muxlis “e” qvepunqti). unda aRiniSnos: imisaTvis, rom 
sakasacio sasamarTlom SeZlos TviTon miiRos gadawyvetileba, 
aucilebelia, arsebobdes subsumirebadi faqtebi. es SemTxveva 
hgavs Cven mier ganxilul, sssk-is 410-e muxlis “g” qvepunqtiT 
gaTvaliswinebul SemTxvevas. magram sakasacio sasamarTlos mier 
axali gadawyvetilebis gamotanis erT-erT aucilebel winapirobas 
warmoadgens SemTxveva, rodesac gadawyvetileba arsebiTad ar aris 
swori.  
 
“samarTlis gamoyeneba ar xorcieldeba zusti meTodiT. kanonis 
gamoyenebis bundovaneba SeiZleba iuridiuli silogizmis rogorc 
normatiuli, ise faqtobrivi wanamZRvrebiT iqnes ganpirobebuli. 
sxva sityvebiT rom vTqvaT: interpretaciis aramkafio 
gansazRvrebiT an savaraudo faqtobrivi garemoebebiT.”489 
 
amdenad, iuridiuli silogizmiT mocemuli sami elementis 
mixedviT, sakasacio sasamarTlos, sssk-is 411-e muxlis Tanaxmad, 
SeuZlia gamoitanos axali gadawyvetileba, Tu saapelacio 
sasamarTlos mier ar aris sworad gansazRvruli normatiuli 
wanamZRvari da daskvna, magram arsebobs faqtobrivi wanamZRvari. 
xolo sssk-is 410-e muxlis “g” qvepunqtis SemTxvevaSi sasamarTlom 
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sworad gansazRvra faqtobrivi wanamZRvari da Sedegi, xolo ver 
gansazRvra sworad normatiuli wanamZRvari. 
 
magaliTad, erT-erT ganCinebaSi sakasacio sasamarTlom aRniSna, 
rom: “saapelacio sasamarTlom sadavo brZanebis kanonierebis 
Semowmebis Sedegad daaskvna, rom sajaro skolas mosarCele “a”-s 
mimarT ar unda gamoeyenebina winasaxelSekrulebo urTierTobis 
maregulirebeli wesebi da misi Tanamdebobidan gaTavisufleba 
SromiTi xelSekrulebis gauformeblobis motiviT, Sromis 
kodeqsis me-5 muxlis me-7 da me-8 nawilebis safuZvelze, 
samarTlebrivad arasworia. Tumca sasamarTlom  brZanebis 
samarTlebrivi safuZvlis arasworad miTiTeba, misi gauqmebisa da 
mosarCelis samuSaoze aRdgenis sakmaris safuZvlad ar miiCnia im 
motiviT, rom, samoqalaqo kodeqsis 52-e muxlis Sesabamisad, sadavo 
brZanebis gonivruli gansjiT dgindeba damsaqmeblis namdvili 
neba.  
sakasacio sasamarTlo srulad iziarebs saapelacio palatis 
argumentacias sadavo brZanebis arakanonierebaze da Tvlis, rom 
skolis direqciis mier gamocemuli brZanebiT “a” arasworad iqna 
gaTavisuflebuli samsaxuridan.  
amasTan, sakasacio sasamarTlo ar iziarebs saapelacio palatis 
msjelobas samoqalaqo kodeqsis 52-e muxlis gamoyenebiT “a”-s 
samuSaodan gaTavisuflebis kanonierebaze im dasabuTebiT, rom 
brZanebis gonivruli gansjiT dgindeba damsaqmeblis _ sajaro 
skolis direqtoris namdvili neba, Sewyvitos SromiTi 
urTierToba “a”-sTan.  
Sromis kodeqsis pirveli muxlis meore nawiliT kanoni uSvebs 
SesaZleblobas Sromis urTierTobebTan dakavSirebuli sakiTxebi, 
romlebsac ar awesrigebs es kodeqsi, daregulirdes samoqalaqo 
kodeqsis normebiT. Sesabamisad, sakasacio sasamarTlo eTanxmeba 
saapelacio palatis msjelobas, rom samuSaodan gaTavisuflebis 
brZaneba warmoadgens SromiTi urTierTobis erT-erTi mxaris _ 
damsaqmeblis nebis gamovlenas. amdenad, masTan mimarTebiT, Tuki 
arsebobs nebis namdvilobis dadgenis aucilebloba, SeiZleba 
gamoyenebul iqnes samoqalaqo kodeqsis 52-e muxli, romelic 
adgens nebis gamovlenis ganmartebis wess. nebis gamovlenis 
ganmartebis aucilebloba warmoiSoba maSin, rodesac arsebobs 
garigebis mxareebis mier gamovlenil nebaTa konfliqti. 
ganmartebis sagans warmoadgens mxaris mier gamovlenili neba, 
roca es meore mxaris mier gansxvavebulad iqna aRqmuli an mxaris 
mier gamovlenili neba ar aris misi ganzraxvis Tanxvedri. aseT 
SemTxvevaSi garigebis mxare TviTonve azustebs, akonkretebs an 
meore mxaresTan SeuTanxmeblobis SemTxvevaSi sadavod miiCnevs 
xelSekrulebis bundovan da saeWvo azrs.  
mocemul SemTxvevaSi davis ori instanciiT ganxilvisas sadavo 
brZanebis avtors _ skolis direqtors saeWvod ar miuCnevia mis 
mier brZanebaSi gamoxatuli neba _ “a”-s samuSaodan 
gaTavisuflebis safuZveli, Sesabamisad, dausabuTebelia 
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saapelacio sasamarTlos iniciativa mxaris im nebis ganmartebisa, 
romelsac saeWvod da bundovnad TviT mxare ar miiCnevs.  
aqve gasaTvaliswinebelia is garemoebac, rom nebis ganmarteba 
unda ganxorcieldes gansamart teqstTan mWidro kavSirSi. nebis 
ganmarteba adekvaturi unda iyos faqtisa, rac mocemul 
SemTxvevaSi daculi ar aris.  
sakasacio sasamarTlo iTvaliswinebs im garemoebasac, rom 
mocemul SemTxvevaSi mxaris _ skolis direqtoris neba 
gamovlenilia werilobiTi formiT, rac gamoricxavs nebis 
gamomvlenis Secdomis albaTobas, vinaidan nebis werilobiTi 
formiT gadmocemisas ivaraudeba, rom mxare Tavis survils 
mxolod Segnebulad gansjis Semdeg gadmoscems. . . .  
aRniSnulidan gamomdinare, sakasacio sasamarTlo miiCnevs, rom 
saapelacio palatam arasworad gamoiyena samoqalaqo kodeqsis 52-e 
muxli, ris gamoc gasaCivrebuli gadawyvetieleba unda gauqmdes da 
axali gadawyvetilebiT “a”-s sarCeli dakmayofildes.”490 
 
zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT: 
sakasacio sasamarTlos mier gasaCivrebuli gadawyvetilebis 
(ganCinebis) Semowmebis Sedegebi, rac vlindeba erT SemTxvevaSi - 
gasaCivrebuli gadawyvetilebis (ganCinebis) ucvlelad datovebaSi, 
meore SemTxvevaSi - gasaCivrebuli gadawyvetilebis (ganCinebis) 
gauqmebaSi da saqmis xelaxla gansaxilvelad saapelacio 
sasamarTlosaTvis dabrunebaSi da mesame SemTxvevaSi - 
gasaCivrebuli gadawyvetilebis (ganCinebis) gauqmebaSi da axali 
gadawyvetilebis gamotanaSi, ukavSirdeba erT SemTxvevaSi - 
saqmisaTvis mniSvnelovani faqtobrivi garemoebebis gansazRvris 
marTebulobis, meore SemTxvevaSi - am faqtobrivi garemoebebis 
dadgenis procesis marTebulobis da gasaCivrebuli 
gadawyvetilebis gauqmebis absolutur safuZvels. 
 
Sesabamisad, zemoT aRniSnuli Sedegi ganpirobebulia sakasacio 
sasamarTlos mier faqtobrivi garemoebebis samarTlebrivi 
Semowmebis SesaZleblobiT. sakasacio sasamarTlos mier 
gadawyvetilebis (ganCinebis) gamotanaze uSualo gavlenas axdens 
is, Tu ramdenad sworad iqna gansazRvruli iuridiuli 
silogizmis mixedviT normatiuli (ZiriTadi) wanamZRvari da 
faqtobrivi (meoradi) wanamZRvari; aqedan gamomdinare, ramdenad 
swori Sedegi iqna miRebuli saqmeze. miTiTebuli wanamZRvrebis 
gansazRvra gavlenas axdens sakasacio sasamarTloSi subsumfciis 
ganxorcielebis procesualur SesaZleblobebze, rac, Sesabamisad, 
aisaxeba sakasacio sasamarTlos gadawyvetilebis sxvadasxva 
saxeSi. 
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5.5. sakasacio sasamarTlos miTiTebebis farglebi 
da savaldebulo Zalis mniSvneloba. 
 
 
sssk-is 412-e muxlis me-2 nawilis pirveli winadadebis Tanaxmad, 
gasaCivrebuli gadawyvetilebis gauqmebisa da saapelacio 
sasamarTloSi saqmis xelaxla gansaxilvelad dabrunebis 
ganCinebas sakasacio sasamarTlom safuZvlad unda daudos 
samarTlebrivi Sefaseba, rac savaldebuloa saapelacio 
sasamarTlosaTvis. 
 
unda aRiniSnos, rom iuridiul literaturaSi diskusias iwvevda 
sakiTxi imis Sesaxeb, Tu ramdenad unda arsebobdes iseTi danawesi, 
romlis Tanaxmad, savaldebulo iqneboda sakasacio sasamarTlos 
miTiTebebi qvemdgomi sasamarTlosaTvis. magram im drosac, 
rodesac aseTi danawesi ar arsebobda pozitiuri saxiT, 
sasamarTlo praqtikam aCvena, rom amis moTxovnileba arsebobda 
samarTlebrivi stabilurobisa da erTgvarovani praqtikis 
CamoyalibebisaTvis. 
aRniSnuli sakiTxi detalurad iqna ganxiluli erT-erT 
sadisertacio naSromSi, romelSic sxvadasxva qveynis 
sakanonmdeblo modelebis ganxilvis Sedegad daisva sakiTxi 
samoqalaqo saproceso kodeqsSi cvlilebis Setanis Sesaxeb, 
kerZod: SemoTavazebul iqna danawesi, romlis Tanaxmad: “sakasacio 
sasamarTlos samarTlebrivi Sefaseba, romelic safuZvlad daedo 
gadawyvetilebis gauqmebasa da saqmis xelaxla gansaxilvelad ukan 
dabrunebas, agreTve miTiTebebi ama Tu im saproceso moqmedebis 
Sesrulebis Sesaxeb, savaldebuloa im sasamarTlosaTvis, 
romelsac es saqme daubrunda xelaxla gansaxilvelad.”491 
faqtobrivad msgavsi Sinaarsis danawess iTvaliswinebs moqmedi 
samoqalaqo saproceso kodeqsi. 
 
unda aRiniSnos, rom sakasacio sasamarTlo mtkicebulebiTi 
saqmianobis Sefasebisas adgens mtkicebiTi saqmianobis 
kriteriumebs, mtkicebulebaTa Sefasebisa da am mtkicebulebebis 
meSveobiT faqtobrivi garemoebebis dadgenis aucilebel 
mimarTulebebs, romlebic Semdeg aisaxeba konkretuli miTiTebebis 
saxiT. rodesac vsaubrobT sakasacio sasamarTlos miTiTebebis 
savaldebulobaze saapelacio sasamarTlosTvis, Zalauneburad 
vexebiT mosamarTleTa damoukideblobisa da mosamarTlis mxolod 
kanonisadmi morCilebis princips. saqarTvelos konstituciis 84-e 
muxlis pirveli punqtis Tanaxmad: “mosamarTle Tavis saqmianobaSi 
damoukidebelia da emorCileba mxolod konstituciasa da kanons”. 
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am mxriv Cndeba kiTxva: xom ar izRudeba mosamarTlis 
damoukidebloba am miTiTebebis savaldebulobiT.492 am kiTxvaze 
pasuxis gasacemad, upirveles yovlisa, unda ganvsazRvroT am 
miTiTebebis Sinaarsi, mniSvneloba da aseve misi farglebi. am 
SemTxvevaSi unda vifiqroT, rom es miTiTebebi exeba 
samarTalSefardebis gadasinjvis iseT mxareebs, romlebiTac 
uzrunvelyofilia faqtobrivi garemoebebis dadgena da maT 
SefasebasTan dakavSirebuli samarTlebrivi kriteriumebis 
gansazRvra. xolo rac Seexeba mtkicebiTi saqmianobis 
kriteriumebis gansazRvras, rogorc sakasacio sasamarTlos 
SefasebiT process, mniSvnelovania procesualur-samarTlebrivi 
da logikuri mxareebis sworad gansazRvra. 
 
magram amasTan erTad, vfiqrobT, rom sakasacio sasamarTlos 
miTiTebebis mniSvneloba ganpirobebulia sakasacio sasamarTlos 
instanciurobisaTvis damaxasiaTebeli mtkicebis sagnis 
mniSvnelobiT (ix. $ 4.2.), xolo am ukanasknelis farglebi aisaxeba 
sakasacio sasamarTlos miTiTebebis farglebze. amdenad, sakasacio 
sasamarTlos miTiTebebi SeiZleba exebodes iseT procesualur 
darRvevebs, rac ukavSirdeba sssk-is 412-e muxlis “a” qvepunqtiT 
saqmisaTvis mniSvnelovani faqtebis daudgenlobas an 
arasaTanadod dadgenas, risTvisac aucilebelia mtkicebulebaTa 
damatebiTi gamokvleva, an amave kodeqsis 412-e muxlis “b” 
qvepunqtSi miTiTebul gadawyvetilebis gauqmebis absolutur 
safuZvlebs.  
unda aRiniSnos, rom am ukanasknel SemTxvevaSi procesualuri 
darRvevebis arsebobisas sakasacio sasamarTlo Semoifargleba 
mxolod maTze miTiTebiT. 
 
vfiqrobT, rom es miTiTebebi uSualod ukavSirdeba sakasacio 
sasamarTlos Semowmebis obieqtis (faqtobrivi garemoebebis) 
gansazRvras, romlis gareSec is moklebulia SesaZleblobas, 
sruli samarTlebrivi daskvnebi gamoitanos saqmidan. 
 
SeiZleba iTqvas, rom aRniSnuli miTiTebebiT uzrunvelyofilia 
sakasacio sasamarTlos mier Tavisi iurisdiqciis farglebSi 
saqmis ganxilvis specifika. amdenad, es miTiTebebi, Tu 
ganxorcielebulia kanonis zustad gansazRvrul farglebSi, ar 
SeiZleba miviCnioT rogorc mosamarTlis damoukideblobis 
principis darRveva. aRniSnuli miTiTebebi warmoadgens im 
aucilebel samarTlebriv kriteriumebs, romelTa meSveobiT 
sakasacio sasamarTlo abstraqtulad gansazRvravs mis mier 
Sesamowmebel obieqts, magram misi konkretuli gansazRvra 
(dadgena) ar SeuZlia, sakasacio sasamarTlos instanciurobidan 
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gamomdinare. amdenad, saproceso kodeqsiT gaTvaliswinebul 
SemTxvevaSi samarTlebrivi Sefasebis savaldebulo Zala unda 
ganvixiloT, rogorc subsumirebadi faqtebis gansazRvris 
kriteriumebi, raTa SesaZlebeli gaxdes am faqtebis samarTlebrivi 
Sefaseba (ix. $ 2.3., $ 3.1.). 
 
unda aRiniSnos, rom gansaxilveli normis (sssk-is 412-e muxlis me-
2 nawili) mizani mTlianad emTxveva sakasacio sasamarTlos 
miznebs,493 rac gamoixateba individualuri interesebisa da sajaro 
interesebis dacvaSi (ix. $ 1.3).  
vfiqrobT, gansaxilvel sakiTxTan mimarTebiT yuradReba unda 
gavamaxviloT sajaro interesebis dacvis mizanze, romliTac 
faqtobrivad uzrunvelyofilia individualuri interesebis dacvis 
miznis miRweva. sakasacio sasamarTlos aRniSnuli miTiTebebic 
sabolood unda emsaxurebodes am miznebis miRwevas. 
 g. gogiaSvilis statiaSi gamoTqmuli mosazrebis Tanaxmad: 
“saqarTvelos uzenaesi sasamarTlos konkretuli mizani unda 
gaxdes samarTlis dinamikuri, progresirebadi da maunificirebeli 
ganmartebis uzrunvelyofa, ramac gadamwyveti roli unda 
Seasrulos samarTlebrivi usafrTxoebis ganmtkicebaSi. am miznis 
misaRwevad arsebiTi mniSvneloba eniWeba uzenaesi da 
sakonstitucio sasamarTloebis gadawyvetilebebis detalur 
motivirebas . . . . uzenaesi sasamarTlo unda asrulebdes 
konstituciisa da kanonmdeblobis, aseve  iuridiuli mniSvnelobis 
saerTaSoriso dokumentebisa da, maT Soris, adamianis uflebaTa 
evropis konvenciis gamoyenebis kontrolis funqcias, rasac, 
sabolood, moaqvs samarTlis unifikacia”494.  
ar SeiZleba, ar daveTanxmoT aseve am statiaSi gamoTqmul 
mosazrebas, rom: “uzenaesi sasamarTlo unda Camoyalibdes wminda 
sakasacio sasamarTlod, romlis mTavari funqciac iqneba kanonis 
dinamikuri ganmarteba da amiT sasamarTlo praqtikis 
erTgvarovnebis uzrunvelyofa.”495 
vfiqrobT, rom zemoaRniSnul miznebTan erTad, sakasacio 
sasamarTlos miTiTebebs gaaCnia garkveuli kanonzomiereba, 
romlis dacviT uzrunvelyofilia ara marto aRniSnuli miznebis 
miRweva, aramed - mosamarTlis damoukideblobis principis dacvac. 
am SemTxvevaSi, vfiqrobT, rom didi mniSvneloba eniWeba sakasacio 
sasamarTlos miTiTebebis saapelacio sasamarTlosaTvis 
savaldebuloobis Sinaarsisa da farglebis gansazRvras.  
vfiqrobT, rom zemoaRniSnulis Sinaarsis gaTvaliswinebiT, misi 
farglebi moicavs mxolod procesualur-samarTlebrivi darRvevis 
gamosworebis miTiTebas, maTgan erTi nawili ukavSirdeba 
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 aseve ix. v. xrustali. kasaciis miznebi da sakasacio saCivris gansaxilvelad 
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 giorgi gogiaSvili, “samarTlebrivi tendenciebi; rogor aviTareben 
mosamarTleebi samarTals”, Jurnali “qarTuli samarTlis mimoxilva, #1-2, 2005, 
gv74-75. 
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faqtobrivi garemoebebis arasworad dadgenas an ardadgenas, xolo 
meore nawili - saerTo sasamarTloebis iurisdiqciis sakiTxebs. 
aRniSnuli farglebis dacva aucilebelia ara marto kanonieri 
gadawyvetilebis misaRebad, aramed imisaTvisac, rom SesaZlebeli 
iyos sakasacio sasamarTlos mier saapelacio sasamarTlos 
gadawyvetilebis samarTlebrivi mxaris Semowmeba. procesualur-
samarTlebrivi kriteriumebis sworad gamoyenebiT 
uzrunvelyofilia mxareTa individualuri interesebis dacva, 
xolo aRniSnuli kriteriumebis sworad gansazRvris kontrolis 
funqciiT - sajaro interesebis dacva.496 
 
aqedan gamomdinare, aRniSnul miTiTebebs didi mniSvneloba gaaCnia 
samarTlis ganviTarebisa da sasamarTlos erTgvarovani praqtikis 
CamoyalibebisaTvis. ra Tqma unda, mosamarTles, romelic ixilavs 
sakasacio sasamarTlodan dabrunebul saqmes, SeuZlia gamoiyenos 
da ganmartos kanoni Tavisi Sexedulebisamebr, rac 
uzrunvelyofilia mosamarTlis damoukideblobisa da misi 
mxolod kanonisadmi damorCilebis principiT. magram 
mniSvnelovania aRiniSnos, rom samarTlis normis gamoyeneba da 
ganmarteba aseve ukavSirdeba samosamarTlo samarTals, kanonis 
bundovani adgilebis ganmartebas, kanonis xarvezis Sevsebasa da 
sabolood sasamarTlo praqtikiT Camoyalibebul wesebs.  
 
magram erTgvarovani praqtikis Camoyalibeba ar niSnavs mxolod 
“erTnairad saqmis gadawyvetas”. erTgvarovani praqtika niSnavs, 
upirveles yovlisa, samarTlebrivad swori praqtikis 
Camoyalibebas, rasac safuZvlad udevs rogorc Teoriuli codna, 
aseve gamocdileba. “mosamarTleebi kanonsa da cxovrebas Soris 
Suamavlis rols asruleben.”497 aqedan gamomdinare, sakasacio 
sasamarTlos miTiTebebi samarTlebrivad unda iyos dasabuTebuli, 
rom ar Cndebodes damatebiTi kiTxvebi imasTan dakavSirebiT, Tu 
ratom miiCnia sakasacio sasamarTlom ase da ratom ar gaiziara 
saapelacio sasamarTlos motivacia. amdenad, SesaZlebelia, rom 
saapelacio sasamarTlodan sakasacio sasamarTloSi xelmeored 
Semosuli gadawyvetileba, romliTac ar iqna gaTvaliswinebuli 
sakasacio sasamarTlos miTiTebebi, ganpirobebuli iyos TviT am 
ukanaskneli sasamarTlos miTiTebebis dausabuTeblobiT. 
sasamarTlo praqtika warmoadgens rTul process, romlis drosac 
ixveweba da yalibdeba samarTlebrivi xedvebi, rasac sabolood 
mohyvebad garkveuli Sedegi.  
 
amdenad, rogorc avRniSneT sakasacio sasamarTlos miTiTebebs 
gaaCnia miznebi, romlebic, rogorc Cven vTvliT, atarebs 
konkretul da zogad xasiaTs. am miTiTebebis konkretuli xasiaTi 
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gamoixateba konkretuli davis gadawyvetaSi da yoveli 
konkretuli saqme gansazRvravs maT mniSvnelobas. miTiTebebis 
zogadi mizani emsaxureba samarTlebriv stabilurobas, samarTlis 
ganviTarebisa da erTgvarovani sasamarTlo praqtikis 
Camoyalibebas, rac, Sesabamisad, aisaxeba sakasacio saCivris 
dasaSvebobis sakiTxis gadawyvetaSi.498 
ganvixiloT sakasacio saCivris dasaSvebobis mxolod zogierTi 
winapiroba, rac Cveni TvalTaxedviT, ukavSirdeba Cven mier 
gansaxilvel Tematikas. 
kerZod, sssk-is 391-e muxlis me-5 nawilis “a”, “b” da “g” 
qvepunqtebis Tanaxmad, sakasacio saCivari dasaSvebia, Tu saqme 
mniSvnelovania samarTlis ganviTarebisa da erTgvarovani 
sasamarTlo praqtikis CamoyalibebisaTvis; saapelacio 
sasamarTlos gadawyvetileba gansxvavdeba am kategoriis saqmeebze 
saqarTvelos uzenaesi sasamarTlos manamde arsebuli 
praqtikisagan; da saapelacio sasamarTlos mier saqme ganxilulia 
mniSvnelovani saproceso darRveviT, rasac SeeZlo arsebiTad 
emoqmeda saqmis ganxilvis Sedegebze. 
aRniSnuli danawesebi sxva mniSvnelovan kriteriumebTan erTad 
ganapirobeben marTlmsajulebis funqcionirebis 
uzrunvelyofasTan erTad kasaciisadmi wayenebuli mTavari 
moTxovnebis erTmaneTTan harmoniaSi moyvanas: kerZod, zogadad 
marTlwesrigis dacvas da misTvis xelis Sewyobas erTiani 
sasamarTlo praqtikis Camoyalibebis meSveobiT da amiT 
samarTlebrivi stabilurobis Seqmnas; calkeul SemTxvevebze 
gadawyvetilebebis samarTlianobas.499  
 

                                                 
498 2005 wlis 23 ivnisis cvlilebiT qarTvelma kanonmdebelma SemoiRo kasaciis 
forma. Tu aqamde kasacia gaTvaliswinebuli iyo qonebriv-samarTlebriv davebze, 
sadac dadgenili iyo saCivris fasi 1000 laridan, am zRvarma 1000-dan 50 000 
larze gadainacvla. 2007 wlis 28 dekembris cvlilebebis Tanaxmad sakasacio 
saCivris fasis zRvruli odenoba gauqmda da sakasacio saCivris Rirebuleba 
ganisazRvra imis damixedviT, Tu gasaCivrebuli gadawyvetilebis ra zomiT 
Secvlaze Seaqvs saCivari mxares. Tu kanonis Zveli redaqcia ar awesrigebda 
sakasacio saCivars araqonebriv-samarTlebriv davebze, aRniSnuli cvlilebebiT 
aq ramdenime norma iqna SemoRebuli: sakasacio saCivari dasaSvebia yvela 
araqonebriv-samarTlebriv davebze, Tu igi exeba “sityvisa da gamoxatvis 
Tavisuflebas” (me-4 nawili). sxva SemTxvevebSi sakasacio saCivris Setana 
SesaZlebelia yvela (qonebriv-samarTlebriv Tu araqonebriv-samarTlebriv) 
davebze, Tu saqme mniSvnelovania samarTlis ganviTarebisa da erTgvarovani 
sasamarTlo praqtikis CamoyalibebisaTvis an saapelacio sasamarTlos 
gadawyvetileba gansxvavdeba am kategoriiis saqmeebze saqarTvelos uzenaesi 
sasamarTlos manamde arsebuli praqtikisagan an Tu saapelacio sasamarTlos 
mier saqme ganxilulia mniSvnelovani saproceso darRveviT, romelsac SeeZlo 
arsebiTad emoqmeda saqmeSi miRebul gadawyvetilebaze. da bolos, kasacia 
dasaSvebia aseve saapelacio sasamarTlos meore dauswrebel gadawyvetilebaze 
an dauswrebeli gadawyvetilebis ucvlelad datovebis Taobaze ganCinebaze. 
aseve ix. ceno raihenbeheri.  Projekt: Unterstützung des Rechts – und Gerichtssystems. 
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amdenad, sakasacio sasamarTlos miTiTebebi sabolood unda  
uzrunvelyofdes samarTlis ganviTarebasa da erTgvarovani 
sasamarTlo praqtikis Camoyalibebas. ceno raihenbeheri Tavis 
daskvnaSi aRniSnavs, rom am “kriteriumebs Tu CavuRrmavdebiT, 
naTeli gaxdeba, rom TiTqmis yovelTvis, roca saqme 
mniSvnelovania samarTlis ganviTarebisaTvis, igi aseve 
mniSvnelovania erTgvarovani sasamarTlo praqtikis 
CamoyalibebisaTvis da piriqiT. aRniSnul konteqstSi ar 
ganixileba is SemTxvevebi, rodesac saapelacio sasamarTlos 
gadawyvetileba gansxvavdeba uzenaesi sasamarTlos mier 
damkvidrebuli sasamarTlo praqtikisagan, e.w. divergentuli 
kasacia, romelsac sssk-is 391-e muxlis me-5 nawilis “b” da “g” 
qvepunqtebi iTvaliswineben.”500 
 
amdenad, mniSvnelovania “samarTlis ganviTarebisaTvis” niSnavs, 
rom konkretul sakiTxTan dakavSirebiT ar arsebobs uzenaesi 
sasamarTlos mier damkvidrebuli praqtika. magaliTad, germaniis 
sasamarTloSi damkvidrebuli wesis Tanaxmad, samarTlis 
ganviTareba moiazrebs or jgufs, roca: calkeuli saqmis 
safuZvelze xdeba materialuri da saproceso kanonmdeblobis 
debulebaTa ganmartebis zogadi principebis Camoyalibeba da 
aucilebeli kanonis xarvezis aRmofxvra.501 unda aRiniSnos, rom 
gasaCivrebuli gadawyvetilebis gauqmebisa da saqmis ukan 
dabrunebis SemTxvevaSi sakasacio sasamarTlo aseve mxedvelobaSi 
iRebs im gadawyvetilebebs (sasamarTlo praqtikas), romlebic 
miuTiTebs samarTlebrivi ganviTarebis erTiani praqtikis 
Camoyalibebaze. mkveTri, uxeSi gansxvavebebi sasamarTlo 
praqtikaSi uaryofiTad moqmedebs samarTlebriv stabilurobaze.  
 
magaliTisaTvis isev mivmarToT safrangeTis samoqalaqo 
saproceso Taviseburebebs, SeiZleba aRiniSnos, rom sakasacio 
sasamarTlodan dabrunebuli saqmis xelaxla ganxilvisas 
sasamarTlos aqvs ufleba, Tavisuflad gansajos rogorc faqtis 
sakiTxi, aseve - samarTlis sakiTxi. mas SeuZlia, aseve pirdapir Tu 
iribad Sevides sakasacio sasamarTlosTan konfliqtSi, an axali 
Tezisi daamkvidros an safuZvlad gamoiyenos gauqmebuli 
gadawyvetileba. pirvel SemTxvevaSi sasamarTlo, romelmac 
xelaxla miiRi saqme sakasacio sasamarTlosagan, mimarTavs imave 
dasabuTebas da misi gadawyvetilebis gauqmebisas eqneba igive 
uflebamosileba. meore SemTxvevaSi frangulma kanonmdebelma 
daadgina sistema, romelic uzrunvelyofs sakasacio sasamarTlos 
upiratesobas. kerZod, kvlav im SedegiT dabrunebuli 
gadawyvetileba, romelic  sakasacio sasamarTlom gaauqma 
sakasacio sasamarTlos plenaruli sxdomaze, SeiZleba gauqmdes 
imave motivebiT, rac pirvel SemTxvevaSi. magram 
samarTalwarmoebis Sesaxeb kodeqsis L. 132-2 muxlis Tanaxmad, saqme 
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SeiZleba pirdapir dauqvemdebaron plenarul ganxilvas (sakasacio 
sasamarTloSi saqmis pirvelive ganxilvaze), Tu es exeba 
principul sakiTxs (question de principe), kerZod, Tu arsebobs saqmis 
arsebiTad ganmxilvel mosamarTleTa (juges de fond) poziciebSi 
gansxvaveba an arsebobs gansxvaveba arsebiTad saqmis ganmxilvel 
mosamarTleTa da sakasacio sasamarTlos mosamarTleTa  
poziciebs Soris.502 
am SemTxvevaSi, rodesac gasaCivrebuli gadawyvetileba 
gauqmebulia sakasacio sasamarTlos plenarul sxdomaze, 
sasamarTlom, romelic miiRebs am saqmes, unda misdios sakasacio 
sasamarTlos plenarul sxdomaze miRebul gadawyvetilebaSi 
moyvanil mosazrebebs (samarTalwarmoebis Sesaxeb kodeqsis L. 131-4 

muxlis Tanaxmad). am SemTxvevaSic safrangeTis iuridiul 
literaturaSi Cndeba kiTxva: xom ar arRvevs aseTi wesi 
mosamarTleTa damoukideblobas marTlmsajulebis 
ganxorcielebisas. magram miCneulia, rom erTiani praqtikis 
Camoyalibebis interesebidan gamomdinare, kanonmdebelma saboloo 
sityva unda dautovos sakasacio sasamarTlos.503   
amasTan erTad, gasaTvaliswinebelia safrangeTis samoqalaqo 
kodeqsis me-5 muxlis danawesi, romlis Tanaxmad, mosamarTleebs 
ekrZalebaT (il est défendu aux juges) gansaxilvel saqmeebze iseTi 
gadawyvetilebebis miReba, romlebic adgens normatiuli xasiaTis 
saerTo debulebebs (disposition générale et réglementaire).504 
aRniSnuli danawesi miuTiTebs imaze, rom konkretuli sadavo 
urTierTobis gadawyvetisaTvis mniSvneloba eniWeba misi 
momwesrigebeli normis ganmartebas. 
 
am mxriv interess iwvevs germaniis sakasacio sasamarTloSi 
marTlmsajulebis ganxorcielebis Taviseburebebi, kerZod, 
sakasacio sasamarTlos samarTlebriv Sefasebas savaldebulo 
xasiaTi aqvs saapelacio sasamarTlosaTvis, Tu: gadawyvetilebis 
gauqmebas safuZvlad udevs es samarTlebrivi Sefaseba, e.i. 
samarTlebrivi Sefaseba gadawyvetilebis gauqmebis uSualo mizezs 
warmoadgens; ucvlelad darCa faqtobrivi garemoebebi, romlebic 
safuZvlad daedo sakasacio sasamarTlos samarTlebriv Sefasebas; 
saapelacio sasamarTlos mier axali gadawyvetilebis miRebamde ar 
Secvlila samarTlebrivi mdgomareoba, an sakasacio sasamarTlos 
ar Seucvlia samarTalSefaseba, an saapelacio sasamarTloSi 
axali mtkicebulebebis safuZvelze arsebiTad Seicvala 
faqtobrivi garemoebebi.505   
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amdenad, gansaxilvel sakiTxTan mimarTebiT zogadad SeiZleba 
mivuTiToT germaniis samarTlis mixedviT mosamarTlis boWvis 
farglebi:  “1. germaniis federaluri sakonstitucio sasamarTlos 
gadawyvetileba boWavs yvela sasamarTlos; 2. Tu sakasacio 
instanciam gadawyvetileba gaauqma da saqme xelaxla 
gansaxilvelad daabruna, sasamarTlo SeboWilia zemdgomi 
sasamarTlos im mosazrebebiT, romlebic safuZvlad daedo 
gadawyvetilebis gauqmebas; 3. preiudicias SemboWveli Zala aqvs, 
Tu miTiTebebi ganxorcielebulia sasamarTlo gadawyvetilebis 
meSveobiT; 4. erTsa da imave saqmeze mosamarTle SeboWilia am 
saqmeze gamoTqmuli sakuTari SexedulebebiT. yvela sxva 
SemTxvevaSi mosamarTle ar aris uSualod SeboWili adre 
miRebuli gadawyvetilebiT”506  
 
amdenad, unda aRiniSnos, rom saqarTvelos samoqalaqo saproceso 
kodeqsis danawesi, romlis Tanaxmad, samarTlebriv Sefasebas 
savaldebulo mniSvneloba gaaCnia gasaCivrebuli gadawyvetilebis 
gamomtani sasamarTlosaTvis, ar aris ucxo sxva qveynis 
samoqalaqo saproceso samarTlisaTvis. 
 
yovelive zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, 
rom sakasacio sasamarTlos miTiTebebi erT SemTxvevaSi exeba 
saproceso darRvevebis CamonaTvals, rasac kanonmdebeli afasebs 
amgvarad da rac  warmoadgens gadawyvetilebis gauqmebis 
absolutur safuZvels, xolo meore SemTxvevaSi emsaxureba 
sakasacio sasamarTlos samarTlebrivi Semowmebis obieqtis 
gansazRvras, romlis aucilebel samarTlebrivi kriteriumebis 
farglebi mocemulia samoqalaqo saproceso kodeqsiT. am 
ukanasknel SemTxvevaSi, Tu ar aris gamokveTili an dadgenili 
faqtobrivi garemoebebi (sakasacio sasamarTlos samarTlebrivi 
Sefasebis obieqti) SeuZlebelia am faqtebis kvalifikacia 
(subsumfcia) sakasacio sasamarTlos mier. unda aRiniSnos, rom 
faqtebTan Semxeblobis kuTxiT aRniSnuli miTiTebebi aseve 
SeiZleba davyoT or nawilad: miTiTebebi, romlebic moicavs erT 
SemTxvevaSi - dasadgeni faqtobrivi garemoebebis wres, xolo 
meore SemTxvevaSi - am faqtebis dadgenasTan dakavSirebuli 
wesebis dacvas.  
aseve, gasaTvaliswinebelia, rom sakasacio sasamarTlos 
miTiTebebs gaaCnia sakmaod didi mniSvneloba samarTlebrivi 
stabilurobis uzrunvelyofis TvalsazrisiT da emsaxureba 
samarTlis ganviTarebasa da erTgvarovani sasamarTlo praqtikis 
Camoyalibebas.  
sakasacio sasamarTlos miTiTebebis savaldebulo mniSvneloba, 
upirveles yovlisa, uzrunvelyofilia sakasacio sasamarTlos 

                                                                                                                                               
disertacia iuridiul mecnierebaTa kandidatis samecniero xarisxis 
mosapoveblad, 2004, gv. 136). 
506 ix. giorgi xubua, statia “samosamarTlo samarTali: samarTlis wyaro Tu 
samarTlis Semecnebis wyaro?” Jurnali “marTlmsajuleba da kanoni”, #5(7)05). 
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ganCinebis swori da sruli dasabuTebiT, romelSic miTiTebebi 
aisaxeba, rogorc deduqciuri kvlevis Sedegebi.507  
 
 
daskvna 
 

1. zemoaRniSnulidan gamomdinare SesaZlebelia davaskvnaT, rom 
gasaCivrebuli gadawyvetilebis (ganCinebis) samarTlebrivi 
(kanonierebis) mxaris Semowmeba SeuZlebelia faqtobrivi 
garemoebebis gareSe. SeiZleba iTqvas, rom faqtobrivi 
garemoebebis Semowmebis procesualur-samarTlebrivi da 
materialur-samarTlebrivi elementebi Seadgens 
gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris 
Semowmebis struqturul erTobas.  

2. kvlevis Sedegad gamoikveTa faqtobriv garemoebebTan Sexebis 
kuTxiT sakasacio sasamarTlos gasaCivrebuli 
gadawyvetilebis Semowmebis ori mimarTuleba. pirveli 
mimarTuleba vlindeba sakasacio sasamarTlos mier 
saapelacio sasamarTlos mier dadgenili faqtobrivi 
garemoebebis samarTlebriv SemowmebaSi, xolo meore - 
faqtobrivi garemoebebis dadgenis procesis SemowmebaSi.  

 
3. pirveli SemTxvevis dros sakasacio sasamarTlo amowmebs 

materialur-samarTlebrivi normis darRvevis, xolo meore 
SemTxvevaSi -  procesualur-samarTlebrivi normis darRvevis 
arsebobas. 

 
4. gasaCivrebuli gadawyvetilebis materialur-samarTlebrivi 

mxaris Semowmebisas sakasacio sasamarTlos uxdeba imis 
Semowmeba, Tu mocemuli faqtobriv situaciis mimarT 
ramdenad sworad iqna gamoyenebuli da ganmartebuli 
samarTlis norma. amisaTvis is TviTon iyenebs da ganmartavs 
sadavo urTierTobis momwesrigebel normebs. Semowmebis 
aRniSnuli procesi SesaZlebels xdis davaskvnaT, Tu 
ramdenad gaaCnia saapelacio sasamarTlos mier dadgenil 
faqtebs iuridiuli mniSvneloba konkretul saqmeSi, radgan 
aRniSnuli analizis Sedegebi gansazRvravs sabolood 
samarTlebrivi Semowmebis farglebs. mxolod amis Semdeg 
unda Seafasos sakasacio sasamarTlom am faqtebis 
mniSvneloba misTvis savaldebuloobis kuTxiT. amisaTvis 
aucilebelia dadgindes procesualur-samarTlebrivi normiT 
gansazRvruli prezumfciis arseboba faqtobrivi 
garemoebebis dadgenilad miCnevisaTvis. 

 
5. aqedan gamomdinare, faqtobrivi garemoebebis mniSvneloba 

aseve vlindeba dasaSvebi da dasabuTebuli pretenziis 
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 Sead. S. qurdaZe, samoqlaqo saqmeTa ganxilva zemdgomi instanciis 
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(Sedavebis) analizis dros, radgan misi obieqti SeiZleba 
iyos mxolod saapelacio sasamarTlos mier dadgenilad 
cnobili, iuridiulad mniSvnelovani faqtebi. am SemTxvevaSi 
ukve aRar vrceldeba miTiTebuli prezumfciis moqmedeba da 
mniSvnelovania is, Tu rogor gamoikvlia da Seiswavla 
faqtobrivi garemoebebi saapelacio sasamarTlom, ramdenad 
kanonis moTxovnaTa dacviT dadginda es faqtebi. 

 
6. amisaTvis sakasacio sasamarTlos uxdeba materialur-

samarTlebrivi da procesualur-samarTlebrivi faqtebis 
kompleqsSi Seswavla.  materialur-samarTlebriv faqtebSi 
igulisxmeba mtkicebis saganSi Semavali faqtebi da faqtebi, 
romlebic ar saWiroeben mtkicebas. procesualur-
samarTlebrivi faqtebSi igulisxmeba kasatoris pretenzia da 
mtkicebulebebi, romelic Seicavs informacias faqtis 
dadgenasTan mimarTebaSi procesualur darRvevebze, ramac 
gamoiwvia araswori gadawyvetilebis gamotana, rac, 
Sesabamisad exeba mtkicebiTi saqmianobis marTebulobis 
Semowmebas. 

 
7. rodesac yuradRebas vamaxvilebT materialur-samarTlebrivi 

faqtebis Sefasebaze, didi mniSvneloba eniWeba imas, Tu 
ramdenad sworad  gansazRvres mtkicebis sagani qvemdgomi 
instanciis sasamarTloebma. sadavo urTierTobis ganxilvisas 
mtkicebis sagnis sworad gansazRvra ukavSirdeba aramarto 
saTanado samarTlis normis moZiebas, aramed - mis sworad 
ganmartebas da saqmis swori mimarTulebiT ganxilvas, rac 
Sesamabisad aisaxeba iuridiul Sedegze. 

 
8. amasTan erTad, winamdebare kvlevam cxadyo, rom 

preidicialurad dadgenili faqtebi, sayovelTaod cnobili 
faqtebi, udavo faqtebi da prezumfciebi, SeiZleba gaxdes 
sakasacio sasamarTlos Sefasebis obieqti (sagani). 
Semowmebisas yuradsaRebia is, Tu ramdenad marTebulad 
miiCnia saapelacio sasamarTlom isini imgvar faqtebad, 
romlebic ar saWiroeben mtkicebas, e.i. ramdenad marTebulad 
gamoricxa saapelacio sasamarTlom es faqtebi mtkicebis 
sagnidan. am SemTxvevaSi sakasacio sasamarTlom TviTon unda 
gamoiyenos Semecnebis xerxebi da daadginos is aucilebeli 
kriteriumebi, romelTa meSveobiTac gansazRvravs faqtebs, 
romlebic ar saWiroeben mtkicebas; man aseve unda 
gamoarkvios, maTi dadgenilad cnobisaTvis ra SemecnebiT-
logikuri xerxebia gamosayenebeli da, Sesabamisad, ra 
procesualur-samarTlebrivi da materialur-samarTlebrivi 
kriteriumebi miuTiTeben am faqtebis dadgenilad cnobaze. 

 
9. dasaSvebi da dasabuTebuli pretenziis arsebobis pirobebSi, 

rodesac sakasacio sasamarTlo amowmebs saapelacio 
sasamarTlos mier faqtobrivi garemoebebis dadgenis 
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procesTan dakavSirebul procesualur darRvevebs sakasacio 
sasamarTlos Semowmebis obieqts SeiZleba warmoadgendes 
procesualuri darRvevis faqtebi. am SemTxvevaSi mtkicebis 
sagans sakasacio sasamarTloSi SeiZleba warmoadgendes 
mxolod procesualuri darRvevis faqtebi, romlebic 
SeuZlia miuTiTos kasatorma mxolod sakasacio saCivris 
wardgenis momentSi da romlis dasadgenad sakasacio 
sasamarTlos Tavisi iniciativiT SeuZlia Seamowmos 
saamisod gankuTvnili mtkicebulebebi, riTac sabolood 
uzrunvelyofilia saapelacio sasamarTlos mier 
ganxorcielebuli mtkicebiTi procesis Semowmeba. 

 
10. Semowmebis aRniSnuli procesi ukavSirdeba mtkicebis sagnis 

gansazRvris, mtkicebis tvirTis ganawilebis, mtkicebulebaTa 
Segrovebis, mtkicebulebaTa gamokvlevisa da mtkicebulebaTa 
Sefasebis marTebulobis Semowmebas. mniSvnelovania 
aRiniSnos, rom mtkicebiTi saqmianobis Semowmebas gaaCnia 
samarTlebrivi da logikuri mxareebi. 

 
11. aq vlindeba sakasacio sasamarTlos faqtobriv garemoebebTan 

Semxeblobis is Taviseburebebi, romlebic ganpirobebulia 
procesualuri darRvevevis Semowmebis specifikiT. aqedan 
gamomdinare, mniSvnelovania aRiniSnos, rom sakasacio 
sasamarTlo sakasacio saCivris farglebSi da saproceso-
samarTlebrivi normebis safuZvelze ikvlevs ara ZiriTad, 
saZiebeli faqtebis damdgen mtkicebulebebs, aramed - am 
faqtebis dadgenis procesSi daSvebul procesualur 
darRvevebs (procesualur faqtebs), am darRvevebis damdgeni 
mtkicebulebebis meSveobiT.  

 
12. procesualuri darRvevebis arseboba, gasaCivrebuli 

gadawyvetilebis dasabuTebis konteqstis gaTvaliswinebiT, 
gamoxatulia mtkicebulebaTa arSefasebaSi an arasaTanadod 
SefasebaSi. amasTan, sakasacio sasamarTlo procesualuri 
darRvevis dadgenis SemTxvevaSi TviTon gansazRvravs ar- 
Sefasebuli an arasaTanadod Sefasebuli mtkicebulebis 
Semowmeba-dasabuTebis kriteriumebs, rac, Sesabamisad, 
aisaxeba sakasacio sasamarTlos miTiTebebSi saqmis xelaxla 
gansaxilvelad saapelacio sasamarTloSi dabrunebis 
SemTxvevaSi.  

 
13. am SemTxvevaSi mtkicebulebebsa da faqts Soris kavSiris 

dadgena Tavisi SinaarsiT warmoadgens subsumfciis gziT 
faqtobriv garemoebebsa da samarTlis normas Soris 
kavSiris procesis praqtikul (procesualur) realizacias. 
am procesis praqtikuli (procesualuri) realizaciis 
Semowmeba vlindeba sakasacio sasamarTlos mier 
procesualur-samarTlebrivi darRvevebis Taobaze faqtebis 
dadgenaSi.  
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14. ra Tqma unda, aRsaniSinavia, rom procesualuri darRvevebis 

Semowmebisas mxedvelobaSi miiReba erT SemTxvevaSi - 
procesualur-samarTlebrivi da materialur-samarTlebrivi 
kriteriumebi, xolo meore SemTxvevaSi - logikis wesebi. 
Sesabamisad, sakasacio sasamarTlos mier procesualuri 
darRvevebis Semowmebis dros, mniSvnelovania imis dadgena 
Tu ramdenad daculi iyo kanoniT dadgenili mtkicebulebis 
miReba-gamoTxovis procesualuri winapirobebi da/an 
mtkicebulebaTa ganxilvasTan dakavSirebuli wesebi. am 
SemTxvevaSi mniSvneloba eniWeba, procesualuri wesebis 
dacviT dadginda Tu ara faqtobrivi garemoebebi, risTvisac 
Semowmebis sagani SeiZleba iyos mtkicebulebebis 
dasaSvebobis, gankuTvnadobis, gamokvlevisa da Sefasebis 
procesi. aRniSnuli procesis Semowmeba SeuZlebelia im 
faqtobrivi garemoebebis gareSe, romlebic warmoadgens 
samarTlebrivi Sefasebis obieqts. zemoTqmulis mniSvneloba 
vlindeba imiSi, rom sakasacio sasamarTlo Semowmebis sagans 
am SemTxvevaSi warmoadgens is, Tu ramdenad konkretul 
mtkicebulebaTa saSualebebis (saxeebis) meSveobiT, kanoniT 
gansazRvruli wesebis dacviT da logikuri operaciebis 
Sesabamisad miiRo da gamoikvlia saapelacio sasamarTlom am 
mtkicebulebebSi arsebuli faqtobrivi informacia, rasac 
safuZvlad udevs sadavo urTierTobis momwesrigebeli 
samarTlis norma.  

 
15. amasTan erTad, mtkicebiTi procesis Sefasebisas sakasacio 

sasamarTlos uxdeba agreTve imis Semowmebac, Tu ramdenad 
sworad  gansazRvra mtkicebis tvirTi gasaCivrebuli 
gadawyvetilebis gamomtanma sasamarTlom. aRniSnuli 
procesis Semowmeba ukavSirdeba faqtobrivi garemoebebis 
dadgenis marTebulobas. amdenad, sakasacio sasamarTlos 
mier mtkicebiTi saqmianobis Semowmebisas didi mniSvneloba 
eniWeba mtkicebis tvirTis gansazRvris marTebulobas, rasac 
safuZvlad udevs mxareTa SejibrebiTobis marTva, 
mosamarTlis aqtiurobis farglebis gansazRvra, rac 
SeuZlebelia saqmeze mniSvnelovani faqtobrivi situaciis 
analizis gareSe. Sesabamisad, mtkicebis tvirTis sworad 
ganawileba moiTxovs faqtobrivi situaciis samarTlebriv 
Sefasebas da amasTan dakavSirebiT, samarTlis normis 
sworad ganmartebas, rac aisaxeba aramarto faqtobrivi 
garemoebebis sworad gansazRvraSi, aramed - maT sworad 
dadgenaSi. 

 
16. yovelive zemoaRniSnuli aisaxeba sakasacio sasamarTlos 

mier gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis 
Sedegebze, rac vlindeba - erT SemTxvevaSi gasaCivrebuli 
gadawyvetilebis (ganCinebis) ucvlelad datovebaSi, meore 
SemTxvevaSi - gasaCivrebuli gadawyvetilebis (ganCinebis) 
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gauqmebasa da saqmis xelaxla gansaxilvelad saapelacio 
sasamarTlosaTvis dabrunebaSi, da mesame SemTxvevaSi - 
gasaCivrebuli gadawyvetilebis (ganCinebis) gauqmebasa da 
axali gadawyvetilebis gamotanaSi. 

 
17. miTiTebuli Sedegi ganpirobebulia sakasacio sasamarTlos 

mier faqtobrivi garemoebebis samarTlebrivi Semowmebis 
SesaZleblobiT. sakasacio sasamarTlos mier 
gadawyvetilebis (ganCinebis) gamotanaze uSualo gavlenas 
axdens is, Tu ramdenad sworad iqna gansazRvruli 
iuridiuli silogizmis mixedviT normatiuli (ZiriTadi) 
wanamZRvari da faqtobrivi (meoradi) wanamZRvari da, aqedan 
gamomdinare, ramdenad swori Sedegi iqna miRebuli saqmeze. 
aRniSnuli wanamZRvrebis gansazRvra gavlenas axdens 
sakasacio sasamarTloSi subsumfciis ganxorcielebis 
procesualur SesaZleblobebze, rac Sesabamisad gamoixateba 
sakasacio sasamarTlos gadawyvetilebis sxvadasxva saxeebSi. 

 
18. amdenad, sakasacio sasamarTlos ar SeuZlia faqtobrivi 

garemoebebis dadgena, mas SeuZlia mxolod Seamowmos erT 
SemTxvevaSi - dadgenili faqtobrivi garemoebebis 
samarTlebrivi mxare da meore SemTxvevaSi  - faqtobrivi 
garemoebebis dadgenis procesis marTebuloba. aqedan 
gamomdinare, unda aRiniSnos, rom faqtobrivi garemoebebis 
mniSvneloba sakasacio sasamarTlosaTvis sabolood 
vlindeba sakasacio sasamarTlos miTiTebebSi.  

 
19. miTiTebebi, erT SemTxvevaSi exebian saproceso darRvevebis 

CamonaTvals, rac kanonmdeblis mier aris aseTad Sefasebuli 
da warmoadgens gadawyvetilebis gauqmebis absolutur 
safuZvels, xolo meore SemTxvevaSi - emsaxurebian sakasacio 
sasamarTlos samarTlebrivi Semowmebis obieqtis 
gansazRvras. am ukanasknel SemTxvevaSi faqtebTan Sexebis 
kuTxiT aRniSnuli miTiTebebi aseve SeiZleba davyoT or 
nawilad: 1. miTiTebebi, romlebic moicavs dasadgeni 
faqtobrivi garemoebebis wres da 2.  miTiTebebi, romlebic 
moicavs am faqtebis dadgenasTan dakavSirebuli wesebis 
dacvas.  

 
20. amrigad, faqtobrivi garemoebebis mniSvneloba sakasacio 

sasamarTloSi vlindeba procesualur-samarTlebrivi 
normebiT gansazRvruli, gasaCivrebuli gadawyvetilebis 
(ganCinebis) samarTlebrivi (kanonierebis) mxaris SemowmebaSi, 
rac warmoadgens sakasacio sasamarTlos erT-erT arsebiT 
funqcias. Sesabamisad, faqtobrivi garemoebebis, rogorc 
sakasacio sasamarTlos mier Sefasebis obieqtis gansazRvra 
aucilebelia erT SemTxvevaSi samarTlebrivi normis 
gamoyenebisa da misi ganmartebis sisworis SemowmebisaTvis, 
xolo meore SemTxvevaSi faqtobrivi garemoebebsa da 
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samarTlis normas Soris kavSiris marTebulebis 
SemowmebisaTvis. aqedan gamomdinare, ikveTeba sakasacio 
sasamarTlos mier gasaCivrebuli gadawyvetilebis 
(ganCinebis) samarTlebrivi Sefasebis Semdegi kriteriumebi, 
rac gamoixateba gasaCivrebuli gadawyvetilebis gamomtani 
sasamarTlos mier dadgenili faqtobrivi garemoebebis 
SefasebaSi, aseve am faqtobrivi garemoebebis dadgenis 
procesis SefasebaSi. 

 
21. winamdebare kvleviT Cven win wamovwieT problematikis 

zogierTi iseTi mxare, romelic exeba gadawyvetilebis 
samarTlebrivi mxaris Semowmebis procesSi faqtobrivi 
garemoebebis mniSvnelobisa da Semowmebis wesis 
samarTlebrivi kriteriumebis gansazRvras. amisaTvis 
aucilebeli gaxda procesualuri normebis regulaciur 
funqciaSi garkeva, romelic gansazRvravs faqtobriv 
garemoebebTan sakasacio sasamarTlos Semxeblobas. am 
mizniT, upirveles yovlisa, Cven yuradReba gavamaxvileT 
samarTalSefardebis Sefasebis procesis zogierT mxareze 
struqturul-funqcionaluri TvalsazrisiT.  
 
migvaCnia, rom aRniSnuli sakiTxis gadauWreloba xSir 
SemTxvevaSi arTulebs daskvnis gakeTebas imis Sesaxeb, Tu 
sakasacio sasamarTlom ramdenad marTebulad daabruna saqme 
xelaxla gansaxilvelad saapelacio sasamarTloSi an 
ramdenad marTebulad gamoitana axali gadawyvetileba; ra 
faqtobriv garemoebebze da rogor unda gaamaxvilos 
yuradReba sakasacio sasamarTlom; romel faqtobriv 
garemoebebs da ra moculobiT SeiZleba Seexos sakasacio 
sasamarTlo, rodesac saqmes abrunebs saapelacio 
sasamarTloSi xelaxla gansaxilvelad an ZalaSi tovebs 
saapelacio sasamarTlos gasaCivrebul gadawyvetilebas 
(ganCinebas). 
 
22. zemoaRniSnul sakiTxebze swori mecnieruli 
kriteriumebis dadgena gaamartivebs samoqalaqo saqmeTa 
ganxilvas sakasacio sasamarTloSi da, aqedan gamomdinare, 
daexmareba sakasacio sasamarTlos mosamarTleebs im 
samarTlebrivi meqanizmebis aRqmaSi, romlebic ukavSirdeba 
saapelacio sasamarTlos gadawyvetilebis gauqmebasa da 
saqmis ukan dabrunebis an ZalaSi datovebis, an axali 
gadawyvetilebis gamotanis samarTlebriv safuZvlebs. 
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