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l. Sesavali

Osakorporacio samarTali statikuri ar aris,
is aucileblad unda viTardebodes da icvlebodes
Tanamedrove gamowvevaTa Sesabamisad:O

OCorporate law is not static. It must grow and develop in response to,
indeed in anticipation of, evolving concepts and ne€dsO

mniSvnelovan cvlilebaTa Sedegad, romelic OmewarmeTa
SesaxebO kanonSi 2008 wlis martSi ganxorcielda, qarTuli
Lodgfo®dgm  3obmbdpgdemds  dg@bogergdo  dmAm@des  ag®debyemo
samarTlis sivrces da saerTo samarTlis, umetesad aSS -s da
inglisis  samarTlisaTvis maxasiaT ebeli regulaciebisaken
gadaixar a. Tumca unda iTqvas, rom dRes saqarTveloSi mogmedi
kanoni ar warmoadgens amerikaSi da inglisSi mo gmedi Sesabamisi
normebis kopirebas, pirigiT , 1gi mniS vnelovnad gansxvavdeba maTgan
da swored es gansxvavebebi aniWebs originalurobas da
sainteresos xdis mas

rogorc naSromis saTauridan irkveva, igi Seexeba direqtorTa
movaleobebs kompaniis marTvis procesSi, xolo sakiTxi
ganxilulia  evrokavSiris aSS -is da qarTuli samarTlis
magaliTze. cxadia, evrokavSiris wevri yvela gveynis sakorporacio
samarTlis ganxilva disertaciis formatis gaTvaliswinebiT ver
moxerxdeba. vinaidan sadaos ar warmoadgens is faqti , romingliss
da germanias gaaCnia warmatebuli, popularuli da amavdroulad
mniSvnelovnad gansxvavebuli korporaciuli marTvis sistema, am

or qgveyanaSi arsebuli sakorpo racio regulirebis ganxi lvas
naTel suraTis mocema SeuZlia , Vinaidan SeiZleba iTqvas , rom sxva
wevri  saxelmwifoebi  ZiriTadad germaniisa da inglisis
sakorporacio samarTlis pricnipebiT sazrdooben. aRniSnulidan
gamomdinare, evrokavSiris wevr gveynebSi arsebuli reguleciebi
ganxilul igneba inglisis da germaniis magaliTze.

meTodologiuri  principi komparativistikisa swored mis
fu ngcionalurobaSi vlindeba, rac Tavis mxriv gulisxmobs imas,
rom unda moxdes, iseTi normebis Se dareba erTmaneTTan, romlebic
mgavs fungciebs asruleben, winaaR ndeg SemTxvevaSi SedarebiTi

analizi sasurvel Sedegs ver gamoiRebs. > aRniSnulis
gaTvaliswinebiT, winamdebare naSromis mizania
SedarebiTsamarTlebriv i meTodis gamoyenebiT  warmoadgi nos

avtoris xedva dasmul sakiTxTan dakavSirebiT, miuTiTos im
dadebiT Tu uaryofiT mxareebze rac SesaZloa arsebobdes
garTuli sakanonmdeblo regulirebis TvalsazrisiT da moaxdinos

maTi Sedareba aSS -Si, inglissa da germania Si mogmed normebTan.

! Unocal Corp. v. Mesa Petroleum Co0493 A.2d 946 (Del. 1985)xelmisawvdomia :
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )
2 Zweigert, KStz, Introduction to comparative law, OOClerendon pressO0, Oxford, 1998, 34.




sasamarTlo pragtikas udidesi mniSvneloba aqvs samarTlebrivi
kulturis ganviTareb isaTvis. igi ZI ier zegavlenas axdens
kanonmdebh obaze, vinaidan swored mosamarTle awydeba yvela im
problemas, romelic SesaZloa kanonmdeblis mier normis miRebisas
gaTvaliswinebuli ver igna, radgan SeuZlebelia yvela SemTxvevis
winaswar ganWvreta da maTi daregulerba Sesabamisi normebis
meSveobiT.

sasamarTlos daniSnulebas ar warmoadgens mxolod arsebuli
normebis gamoyeneba. mosamarTles uxdeba am normebis misadageba
arsebuli SemTxvevebis mimarT da Sesa bmisad didad aris masze
damokidebuli Tu rogor ganmartavs da ra saxiT gaacocxlebs mas.
Kkorporaciuli  marTvis sistemis ganviTarebas sasamarTlo
pragtika mniSvnelovnad uwyobs xels. ’ swored amitom naSromsSi
SeZlebisdagvarad mravlad igneba gamoyenebuli sasamarTlo
praqtika, rac Tavis mxriv pragtikul mniSvnelobas SesZens mas.
samwuxarod, garTuli sasamarTlo pragtika sakmaod mwiria, rasac
Tavisi obieqturi da subieqgturi mizezebi gaaCnia.

kompaniis marTvis procesSi direqtoratis movaleobebis

ganxilvisas, SeuZlebelia g verdi auro saerTo samarTlis

gveynebis sasamarTlo praqgtikas da gamocdilebas, vi naidan
direqtorTa movaleobebi s triada, zrunvis (Duty of Care)
erTgulebis a (Duty of Loyalty) da keTilsindisierebis (Good Faith

movaleobebi swored maTgan iRebs saTaves. 4

gadaWarbebis gareSe SeiZleba iTgvas, rom delaveris StatSi
(aSS) ganviTarebulma samewarmeo samarTalma udidesi gavlena
igonia zogadad samarTlis am dargze da es gavlena aSS -S
farglebs gascda. ufro metic, aq Camoyalibda SesaniSnavi
praqtika direqtoratis movaleobebTan dakavSirebiT, rom el mac
SemdgomSi mTeli msoflios masStabiT hpova asaxva.

sawarmoTa Serwymisa da sakontrolo paketis gasxvisebis
procesSi direqtorTa movaleobebis gaanlizeba korporaciuli
marTvis prin  cipebis ganxilvis gareSe SeuZlebelia . korporaciuli
marTva da masSi Semavali calkeuli sakiTxebi Tanamedrove kerZo
samarTlis  erT -erTiyvelaze aqgtualuri sferoa.

korporaciul marTvasTan dakavSirebuli pro blemebi danarCen
msadflioze aranklebi simZafriT ukve saq ar Tvelo Sic igrZnoba.
sabanko da sa dazRvevo infrastruqturis ganviTareba da msxvi li
ucxouri  kapital dabandebebi garTul biznesSi dRis wesrigSi
ayenebs korporaciebis menejmentis saq mianobis kontrolis aucile -
bl obas.

korporaciuli marTva - Corporate  Governancge unda pasuxobdes
kiTxvaze vin wyvets , ras da ra pirobebSi. ufro konkretulad, vis
ekisreba pasuxismgebloba samewarmeo sagmianobis farglebS [

3Cox, How Delaward_aw Can Support Better Corporate Governance, (PP338% in: Kieff, Scott. F.
Paredes Troy.A. (Editors) Perspectives on Corporate Governance, Cambridge University Press, New
York, 2010, 349850.

4Hamilton, The law of corporations, Fifth Ed, St. Pa2000, 446.



miRebuli gadawyvetilebis gamo. >

visac ukeTesi korporaciuli marTvis sistema aqvs, mTeli
Tavisi  finansuri, ekonomikuri da  politikur -socialuri
SedegebiT, ceteris paribus (Tanabar pirobebSi) warmatebas aRwev s
regionalur , evropul Tu globalur konkurenciaSi

korporaciuli marTvis efeqturi modelis arseboba erT -erTi
mniSvnelovani winapirobaa warmatebuli biznesis Sesagmnelad.
korporaciuli marTva kompleqsuri kategoriaa da kompaniis

marTvis  sxvadasxva (finansuri, iuridiuli,  marketinguli)
aspegtebs moicavs.
cxadia, sadisertacio naSromis specifiki dan gamomdinare,

ZiriTadi  yuradReba  korporaciuli  marTvis  samarTlebriv
aspegtebze gamaxvildeba. Kkompaniis sagmianobis keTilsindisierad
da gulisxmierad gaZRola, rogorc direqtorebis movaleoba,
korporaciuli marTvis umTavres elements warmoadgens.
sagarTveloS i korporaciuli marTvis kultura sakmaod
dabalia, samwuxarod arc saTana do sasamarTlo pragtika arsebobs
Sesabamisad, SedarebiTsamarTlebrivi analizi amerikisa da
evropis wamyvani gveynebis gamocdilebis magaliTze , haTels gaxdis
sagarTveloSi arsebul problemebs da xels Seuwyobs maT
aRmofxvras. codna imisa Tu raSia problema, pirveli gadadgmuli
nabijia mis aRmosafxvrelad.
kompaniebis Serwymisas da sakontrolo paketis gasxvisebisas

7

diregtorTa pasuxismgebloba ganuzomlad d idia. magaliTad,
amerikis SeerTebul StatebSi, msgavsi operaciebis
ganxorcielebisas direqtorati (board) gadamwyvet rols TamaSobs.

diregtorebs aqvT realuri SesaZlebloba gavlena moaxdinon
kompaniisaTvis strategiuli mniSvnelobis mgone gadawyvetilebaze.
msgavsi scenari garTul r ealobaSi naklebad warmosadgenia,

vinaidan  OfewarmeTa Sesaxe®Okanonis me-9t da 54-e muxlebis
Tanaxmad, sakontrolo paketis gasxviseba an sxva kompaniasTan
Serwyma partniorebis (aqcionerebis) kompetenciaa. Tumca aqve unda
aRiniSnos , rom garTul realobaSi nel -nela ikidebs fexs aqciebis
msxvil safondo birJebze gatanis tendencia , rac mewarmeTa
kanonSi Semdgomi cvlilebebis biZgi SeiZleba gaxdes.

sayovelTaod cnobilia, rom msxvil safondo birJebze movaWre
investorebs (e.w. Oinstituciuri investore bi®) ar SeuZliaT
agciebTan dakavSirebuli msxvili tranzaqciebis iseTi
intensivobiT gakontroleba, rogorc es e.w. daxuruli tipis
saaqcio sazogadoebebis SemTxvevaSia SesaZlebeli. daxurul
saaqcio sazogadoebaSi agcionerTa roli didia, vinaidan maT aqvT
sakmarisi dro da resursi kompaniis menej mentis kontrolisaTvis ,

®Cox, How Delaware Law Can Support Better Corporate Governance, (RB5835n: Kieff, Scott. F.
Paredes Troy.A. (Editors) Perspectives on Corporate Governance, Cambridge University Press, New
York, 2010, 346341.

6 Hopt, Corporate Governance in Europa: neue regelungsaufgaben und Soft Law (in:P
Doralt,S.kalss, Hrsg; Corparate Governance, Der Gesellschafter (GesRZ) Sonderheft, Wien
(Linde) 2002,S. 4.3.

" Wanturia, ninize, MmewarmeTa Sesaxeb sagarTvelos komentari, 2002 w.



rasac instituciur investorebi ver axerxeben. isini
dainteresebulni arian ara imdenad kompaniis maTi OZalauflebisO
gveS yofniT, aramed dividendis saxiT meti mogebis miRebiT. aseT
dros , isini magsimalurad damokidebulni xdebian menejmentze da
maTgan mRebul inforamciaze. amitom aris rom korporaciuli
marTvis xarisxi da done erT -erTi umniSvnelovanesi kriteriumia,
ris mixedviTac instituciuri investorebi iReben gadawyvetilebas
ama Tu im kompaniis aqciebis Sesyidvis Sesaxeb.

instituciuri investorebi iseTi strategiuli gadawyvetilebis
miRebas, rogoricaa Serwyma da sakontrolo paketis gasxviseba :
menejmentTan saTanado kon sultaciebis gareSe ver SeZleben.
gadawyvetileba informaciis safuZvelze  miiRe ba da am
inforamciis saukeTeso wyaro direqgtorebi da sameTvalyureo
sabWos wevrebi arian. Sesabamisad, erT  -erTi umniSvnelovanesi
SekiTxva, romelsac sadisertacio naSromma pasuxi unda gasces
igneba, ramdenad rekomendirebulia sagarTveloSi diregtorTa
gavlenis zr da da maTi gavlenis legitimacia kanonSi
cvlilebebis Setanis gziT.

dir egtorebi xSirad xdebian Tavdasxmis obieqti aqcionerTa
mxridan, rac Tavis mxriv abrkolebs maT miiRon efeqturi

gadawyvetileba. Sesabamisad kargi kanonmdebloba da
korporaciuli marTvis model i unda aregulirebdes urTierTobas
agcionerebsa da diregtorebs Soris, unda arsebobdes balansi

direqtorTa pasuxismgeblobasa da maT uflebas Soris , MmiiRon

sarisko da mognili gadawyvetileba im rwmeniT, rom aRniSnuli
gadawyvetileba sasargebloa kompaniisaTvis. §
di reqtoris umTavresi movaleobaa keTilsindisierad marTos

sawarmo. sawarmos xelmZRvaneloba gu | isxmobs kompetenturi
menejmentis gonivrul Segmnas, romelic SeimuSavebs sawarmos
politikas da xelZRvanelobis umaRlesi rgolia 9. Sesabamisad,
xelmZRvanelTa niWsa da SesaZleblobebzea damokidebuli Tu
ramdenad rentabeluri igneba konkretuli sawarmo. 10

sawarmos marTvis organoTa struqtura, maTi Semadg enloba da

formirebis wesi did gavlenas axdens maT sagmianobaze, amitom
marTvis organo ebma (sadac pirvel rigSi ra Tgma unda
di reqgtorati moiazreba) unda  uzrunvelyon maqsimaluri
demokratizmi, partniorTa interesebis dacva da mmarTvelobiTi

gadawyvetilebebis ganuxreli Sesrulebis realizacia. 1
sadisertacio naSromSi direqgtoratis movaleobebi ganxilulia
saaqcio sazagadaoebis da SezRuduli pasuximgeblobis

sazogadoebis magaliTze. rogorc wesi, direqgtorebi sakvanZo
gadawyvetilebis mimRebi pirebi arian rogorc daxuruli, aseve Ria
tipis kompaniebSi. sadisertacio naSromi swored kapitalze

8 Mitchel, The Trouble With Board (PP.11) in: Kieff, Scott. F. Paredes Troy.A. (Editors) Perspectives
on Corporate Governance, Cambridge University Press, New York, 2010, 59.

S gograSuvili, samewarmeo samarTali, gamomcemloba teqnikuri univversitreti,

Thilisi, 2005 103.

10 jgve. 103.
11 jgve. 101102.
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dafuZnebuli kompaniis korporaciul marTvas da direqtorTa
moval eoeobebs exeba. direqtorebi warmoadgenen mTavar, sakvanZo
gadawyvetilebis mimRebebs da aRniSnuli faqgti sworia rogori

saxis kompaniasTanac ar unda gvgondes sagme, igneba es Ria Tu
daxuruli tipis kompania”

saaqcio sazogadoeba (sS) ZiriTadad igmneba didi o denobis
kapitalis marTvis mizniT da rogorc wesi , axasiaTebs aqgcionerTa
simravle . masin, rodesac SezRuduli pasuxismgeblobis
sazogadoeba ( Sps) SedarebiT martiv formas warmaodgns. ss -is
mimarT yvela gveynis kanonmdeblobaSi SeaderbiT ufro rTuli
sakanonmdbelo moTxovne bi arsebobs, rac daculi unda ignes, raTa

misi sagmiano ba kanonmdebl obasTan SesabamsobaSi movides. aseve
damatebiTi moTxovn ebi warmoiS oba Tuki kompan ias surs safondo

birJaze ganaTavsos agciebi sajarod vaWrobi sTvis . aseT
SemTxvevaS|] im konkretuli safondo birdis (magaliTad, niu
iorkis safondo birJa , The New York Stock ExchangBlYSE Tuki ag surs
aqgciebis ganTavseba kompanias ) moTxovnebi unda ignes damatebiT
daculi , sadac ganiz raxavs es ukanaskneli sakuTari aqciebis
ganTavsebas.

Sps-s rogorc wesi hyavs partniorebis mcire raodenaoba

romlebic gacilebiT met rols asruleben kompaniis yoveldRiur
sagmianobaSi, vidre ss -is agcionerebi. misi aqciebi sajarod
savaWrod ar daiSveba, Tuki Sps moisurvebs ufro globaluri

sagmiaobis  ganxorciel ebas, didi odenobiT investiciebis
mozidvas, Tanxebis gankargvas da agciebis ga nTvasebas safondo
birJebze, maSin mas mouwevs  Seicvalos  organizaciul -
samarTlebrivi forma da gaxdes saaqcio sazogadoeba . aRni Snulis
gaTvaliswi nebiT, germanuli Sps (Gesellschaft Mit Beschrankter
Hochachtung-GmbH) SeiZleba SevadaroT amerikul daxuruli tipis

korporacias (Close Corporation ** igi ve SeiZleba iTqvas garTul
Sps-zec.

miuxedavad am ori organizaciul samarTlebrivi formis
kompaniis mier sabazro ekonomikaSi Sesrulebuli sxvadasxva
funqciisa, maT savaldebulo organos warmoadgens direqtorati.

xolo direqtorTa movaleobani am kompaniebSi mniSvrelovhad ar
ganxvavdeba, (rogorc Sps -is, ise ss -is direqtorats gaaCniaT
kompaniaze zrunvisa da  erTgulebis ZiriTadi movaleobani ) Tu
ar CavTvliiT im garemoebas , rom ss -is direqtorebs moTxov nebis
ufro maRali standarti waeyenebaT vidre Sps -is diregtorebs. es
logikuricaa , Vinaidan , rogorc wesi , ss-is diregtorebs ufro did

kapitalTan uxdebaT Sexeba da wufro rTul garigebebSi
monawileoben, Sps -s diregtorebTan SedarebiT.

kompania Segmnilia kanonmdeblobis Sesabamisad da arsebobs
damoukideblad, gaaCnia sakuTari uf lebani da movaleobani.
kompania warmoadgens xelovnurad Segmnil OpirovnebasO , ( Coporations

2Belcher,DirectorsO Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 1.

3 Meister, Heidenhain, Rosengartéfhe German Limited Liability Company™%Ed, Verlag C.H. Beck,
Munchen, 2010, 2.
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are artificial entities Oinvisible, intangible and existing only in contemplation of

law ** ) romeélic TiTgmis iseve monawileobs samarTlebriv
urTierTobebSi, rogorc amasfizikuri piri akeTebs. ra Tgma unda ,
arsebobs gansazRvruli sakiTxebi , rasac kompania verasodes

SesZlebs, " magram mas SeuZlia ganaxorcielos komerciul
agtiv obaTagan yvelaferi is, risi gakeTabac fizkur pirs
xelewifeba.
kompanias aseve ar gaaCnia sicocx lisaTvis gansazR  vruli dro,
mas SeuZlia ganagrZos arsebo ba misi Tavdapirveli damfuZnebleb is
gardacvalebis Semdegac, igi Ses aZloa gasxvisebul ignes daa.S. es
yvelaferi ki gamowveulia imiT, rom kompanias damoukidebeli
iuridiuli pasuxismgebloba axasiaTebs. amitom aqcionerTa pirad
gonebas kavSiri ar gaaCnia kompaniasTan da es ukanaskneli , ar
atarebs pasuxismgeblobas maT gamo wormoSobil valdebulebebze. 7
sakorporacio kanonmdeblobis Sesabisad Segmnil kompaniaTa
umravlesobas mTel msoflioSi da Sesabamisad evropaSi amerikasa
Tu sagarTveloSi , axasiaTebs xuTi ZiriTadi niSani. Eesenia:

Lodo@moeiydogd@gdmds

g beyoymmo 3obybolidygdbamds

Jobgdols my Foaols golibgolgdoygbo@osbmds

963@s@y@0 JdoMmggamds oM gJBm@s@ol dog®

5J30900L 0639LFMGmS (5J30690000) Lsgm@gdsdo oG lgdmds.”

K K K K K

aqgcionerebi arian pirebi, romlebic floben kompanias, xolo
direqtorebi ki marTaven mas. dirqtorebi arin agcionerTa

warmomadgenlebi kompaniis marTvis proc esSi da rogorc wesi, maT
mier ganxorcielebul investicias lyeneben kompaniis
sakeTildReod .°

diregtorebi sagmianobis pro cesSi uamrav fungcias asruleben.

maTi arsebobis gareSe kompaniis marTva fagtiurad SeuZlebelia.
msoflioSi ar arsebobs korporaciuli marTvis sistema an
sakorporacio kanonmdebloba, romelic ar iTvaliswinebdes

direqt oris an/da direqtor atis rogorc organs arsebobas
sawarmos sistemasSi.
ganurCevlad imisa , monisturi (erT  safexuriani) Tu

dualisturi (or safexuriani) mmarTvelobis sistema agqvs sawarmos ,
direqtorati mainc aucilebel organos warmoadgens. gadaWarbebis

4 Dartmouth College v. Woodward 17 U.S. Supreme Court (4 Wheat) 518 (1819)

xelmisawvdomia https://www.princeton.edu/~achaney/tmve/wiki100k/docs/Dartmouth _College v. W
oodward.htm| (bolos gamoxmobilia 07.05.2014)

5 magaliTad igi ver dagorwindeba, verasodes Caidens iseT danaSauls

rogoricaa gaupatiureba, ver datovebs anderZs da a..S.

'8 Grier, UK Company Law, John Wily & Sons Ltd, West Sussex, 1998,1.

17 Grier, UK Company Law, John Wily & Sons Ltd, West Sussex, 1998,1.

¥ raakman, Hansman, What is a Corporation, in: The Anatomy of Corporate Law, Oxford University
Press, New York, 20045. ix. Wanturia, samogalago samarTlis zogadi nawili,

Thilisi, 2011, gv.215, aseve saqarTvels samogalaqo kodeqsi, muxli 24.

19 Grier, UK Company Law, John Wily & Sons Ltd, West Sussex, 1998,P.338
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gareSe  SeiZleba iTqvas, rom di reqtoratis  saSulebiT
axorcielebs kompania sa kuTar uflebebsa da movaleobebs.
Sesabamisad, direqgtorati uzrunvelyofs misi
samarTalsubueqtruobis realizebas. es organo xelovnurad
Segmnili OpirovnebisO macocxlebeli Zalaa.

Il. vin SeiZleba ignes miCneuli direqgtor ad
kompaniis mar Tvis procesSi direqtorTa fuqcia -movaleobebis
ganxilvamde, mizanSewonilia ganisazRvros vin arian miCn eulni
diregtorebad, vis exeba an SeiZleba Seexos is moTxovnebi da
regulaciebi , razec qvemoT ig neba saubari. Pdidi praqgtiku li
mniSvneloba aqvs dadgindes pirTa wre vin ¢ moiazreba sityva
OdireqtorisO qveS . vinaidan pasuxismgebloba Tu ufleba -

movaleobani swored aRniSnulzea damokidebuli.
dreqtoris poziciis dakavebamde pirs kargad unda esmodes ra

uflebebi da valdebulebebi gaaCnia mas. vis mimarT aris
valdebuli da ras gulisxmobs konkretulad es valdebuleba.
naSromis erT -erT mizans warmoadgens , rom mkiTxvelma am

kiTxvebze pasuxis povna SeZlos misi srulad gacnobis Semdeg.

kompaniaTa Sesaxeb aqgtis (Companies Act. 2006 250e muxlis
Tanaxmad Onebismieri piri, romelic ikavebs direqgtoris pozcias,
md azreba sityvis OdireqtoriO qveS, ra saxeliTac ar unda
md xseniebodes igiO 2 (OOrectorO includes any person occupying the position of
director, by whatever name called. CA 2006, Sec.Z&@pbamisad, cxadia , rom

sakorporacio kanonmdeblobisaTvis mTavari ar aris , rom piri
direqtorad iwodebodes, aramed ganmsazRvreli  faqgtoria
asrulebs Tu ara igi direqtiris fungcias ko npaniaSi.

zemoaRniSnulis gaTvaliswinebiT , sasamarTlosaTvis
mniSvné ovani ar aris iwodeba Tu ara piri di r eqgtorad , aramed
igi Seiswavl is am piris mogmedebis substancias, Sinaarss , raTa
daadginos ikavebs Tu ara piri direqtoris pozicias. 2

samwuxarod ar arsebo bs samarTlebrivi ganmarteba , Tu ras
niSnavs  Odireqtoris pozciis floba, direqgtoris f unqciis

Sesruleba *Q aRniSnuli unda dadgindes sasamarTlos mier yoveli
konkretuli sagmis garemoebebidan gamomdinare.

britaneTis  sakorporacio  kanonmdebloba
direqgtors icnobs:

% sami  saxis

20 CompaniesAct20QBara:25kelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs/uk
pga_2006004&n.pdf (bolos gamoxmobilia :19.05.2014)

L Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007, 4.

22 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedie¥, BY, Oxford University
Press, Oxford, 201%4.

%3 Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007, 4.

24 Companies Act. 2006

13



- ©g ogmyg (De Jurg
- ©g goJom (De Factg
- hé o do degmdo(Shadowy

kompanias aseve SeiZleba hyavdes alternatiuli direqgtori ,

(Alternate Directo) romelic droebiT asrulebs di r etoris funqcias
samsaxurSi ar myofi (avadmyofobis an sxva gadaudebel garemobaTa
gamo) direqtoris nacvlad. mas dele girebuli aqgvs funqciebi
Tavad am ukanasknelis mier. alternatiuli dire gtoris daniSvna
SesaZlebelia mxolod im SemTxvevasSi , Tuki amas kompaniis wesdeba
pirdapir iTvaliswinebs. »

alternatiu | diregtors gaaCaniayv  ela is uflebamosleba , rac
mis  dasaxelebul poziciaze warmdgens . igi monawileobs
di reqt ora tis  gadwyvetilebaSi da isevea valdebuli kompaniis
mimarT, rogorc direqtori , visac warmoadgens. igi piradad aris

pasuxismgebeli mis mier miR ebuli g adawyvetilebebisaTvis.
alternatiuli direqtori ar aris uflebamosili imogmedos misi
warmdgeni direqgtoris paralelurad, mas uflebamosileba aqvs

mxolod warmd geni direq toris aryofnisas. warmdgeni direqtoris
samsaxuSi dabrunebis an misi gardacvalebis SemTxvevaSi ,
alternatiuli d ireqto  ris uflebamosileba avtoma turad wydeba. *
Tuki alternatiuli dir egtori daniSnulia direqtoris mier,
nominirebuli direqtori (Nominee Directgf warmoadgens de iure
direqtors , ¥ romlic poziciaze daniSnulia aqcioneris an
SesaZloa, ZiriTadi kreditoris mier. * agcioners direq toris

nominirebis ufleba SeiZleba gondes mis sakuTrebaSi arsebuli

aqgciebis odenobis gaTvaliswinebiT, an aqcionerTa SeTanxmebis
safuZvelze.  nominirebul direqtors ar gaaCnia raime saxis
gansakuTrebuli valdbuleba nominatoris mimarT, mxolod i m
fagtis gamo , rom igi am ukanasknelis mier igna nominirebuli
poziciaze. Tuki nominirebuli direqtori imogmedebs nominatoris

instruqciebis da interes ebis Sesabamisad, kompaniis mimarT
arsebul valdebulebaTa darRvevis safrTxis winaSe aRmoCndeba. »
de iure (De Jure) direqtori aris piri , romlic mogmedi

kanonmdeblobisa da kompaniis wesdebis Sesabamisad arCeulia
(daniSnulia) direqtoris poziciaze. 3

piri direqtorad miiCneva da warmoeSoba kanonmdeblobiT
dadgenili fiduciuri valdebulebebi miuxedavad imisa , ewodeba
Tu a ra mas direqgtori, Tuki igi igive fungciebs asrulebs rac
direqtors evaleba. marTalia kompaniaTa Sesaxeb aqti ar icnobs
de faqto direqtoris cn ebas, magram didi Dbrita neTis

5 Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007, 5.

26 Mortimore, (Edit) Company Directors Duties, Liabilites and Remedi€¥, BXl, Oxford University
Press, Oxford, 2013, 64.

27 Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007 P.5
26 Mortimore, (Edit) Company Directors Duties, Liabikits and Remedies,"2Ed, Oxford University
Press, Oxford, 2013, 65.

29 jgve.65.

%0 Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007,5.

14



sasamarTlos mier dadgenilia, rom piri , romlic fa gtiurad

dire qtoris funqciebs asrulebs , samarT lis mier miCneul igneba
rogorc kanonmdeblobis Sesabamiad daniSnuli direqtori da mas

warmoeSoba fiduciuri valdebulebani kompaniis mimarT. ' (De Facto
Director)*

CrdilSi mdgomi direqtori (Shadow [rector) aris piri, romlis
miTiTebisa da rekomendaciebis mixedviTac, rogorc wesi,
diregtorebi realurad marTaven kompanias. * Ppiri ar SeiZleba
miCneul ignes CrdilSi mdgom direqtorad, mxolod imis gamo , rom

kompaniis xelmZRvanelma  gdawyvetileba miiRo misi profesiuli
r Cevis Sesabamisad.”

de faqto da CrdilSi mdgo m direqtors Soris gansxvaveba
arsebobs, kerZod , de fagto di r eqtori mogmedebs rogorc
di r eqtori da igi aRigmeba meame pirebisa da Tavad ko mpaniis
mierac rogorc direqtori, (iZleva miTiTebebs, mona wileobs
bordis gadawyveilbis miR ebaSi, sakuTar Tavs moixseniebs
direqtorad *) miuxedavad imisa, rom kanonmdeblobis Ta  naxmad am
poziciaze arasodes yofila arCe uili. xolo CrdilSi mdgomi
direqtorebi ki ZiriTadad de iure direqtorebis zurgs ukan
mogmedeben, isini amofarebulni arian kanonmdeblobis Sesabamis ad
daniSnul 1 dirgtorebis zurgs da Tavad arasodes mogmedeben da
arc aRgmulni arain rogorc direqtorebi . Sesabamisad, gacilebiT
martivia de faqto dirgtoris gamovlena CrdilSi mdgom
direqtorTan SedarebiT.

de faqgto mmarTvelobis organos arsebobas icnobs germaniis

iuridiuli literatira da sasamarTlo pragtika C
(Faktischen @ganer) romlis Tanaxmadac , pirs romelic faqtiurad
mogmedebs rogorc mmarTvelobis erT -erTi organos wevri, Tumca

am poziciaze daniSnuli arasodes yofuila, gaaCnia igive
valdbuleba rac kanonmdeblobis Sesabamisad am poziciaze

daniSnul pirs.

de faqto diregtoris  institu ts icnobs aseve a SS-s
samrTalic , sadac aseTad miCneulia piri , romelic ar aris
arCeuli poziciaze dadgenilili wesebis Sesabamisad , an
moxseniebuli ar aris rogorc direqtori. 7 aseTi piris mimarT
Cveulebriv. , mogmedeb diregtoris mimarT arsebuli moT xovnebi

31 SmerdonA practical Guide to Corporate Governanc® B4, Sweet&Maxwell, Ladon, 2010, 90.

32 jx. aseve. Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi¥, B, Oxford
University Press, Oxford, 2013, 56.

33CompaniesAct20QBara:251(1xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs/
ukpga 20060046 en.pdf(bolos gamoxmobilia :02.05.2014)
34CompaniesAct20QBara:251(2xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs/
ukpga 20060046 en.pdf(bolos gamoxmobilia :02.05.2014)

% Mortimore, (Edit) Company Directors Duties, Liabilities and Remedie¥, BY, Oxford University
Press, Oxford, 2013, 56.

3¢ Neville , Sorenson(Edit) Company Law and SMEs, Thomson Reuters Professional, Copenhagen,
2010, 146.

3" Neville , Sorenson(Edit) Company Law and SMEs, Thomson Reuters Professional, Copenhagen,
2010, 148.




fiduciur valdebulebaTa Sesaxeb. *#

zemoaRniSnuli msjelobidan gamomdinare, direqtorad SeiZleba
miCneul ignes nebismieri piri, romlis mimarTac arsebobs
damokidebulba , rogorc d ireqtoris mimarT da igi funcqciu rad
diregtoris movaleobebs asrulebs, Tundac rom kanonmdeblobis
Sesabamisad dadgenili wesis dacviT, ofici alurad ar iyos
daniSnuli am poziciaze. aRniS nuli daskvna gamomdinareobs
britaneTis kompaniaTa Sesaxeb aqtis , germaniisa da aSS
sakorporacio samarTlis maregulirebli normebidan da didi
pra gtikuli  mniSv neloba aqvs, vinadian iseTi piric  xvdeba
sakanonmdeblo regulirebis sferoSi, romelic de jure  arasodes
yofila arCeuli direqgtoris poziciaze da SesaZloa am faqtis
gamo gauCndes iluzia , rom Tavs aaridebs pasusixmgeblobas.

cxadia zemoaRniSnul regulrebas prevenc iuli mniSvneloba c
agvs da igi udavod moaxde ns gavlenas gadawyvetilebis mimRebze,
pirze , romelic ar aris direqtori , magram srulad xvdeba
pasuxismgeblobaTa im ganzomilebaSi rac de iure am poziciis

mflobelze vrceldeba.

OnewarmeTa SesaxeD sagarTvelos kanoni s 9.1. muxlis Tanaxmad
ss-Si da Sps -Si xelmZRvanelobis ufleba aqvT direqtorebs.
xelmZRvaneloba gulisxmobs kompaniis saxeliT gadawyvetilebebis
miRebas, xolo warmomadgenloba kompaniis saxeliT gamosvlas
mesame pirebTan urTierTobaSi. Tu wesdebiT sxva ram ar ar is
gaTvaliswinebuli, xelmZRvaneloba gulisxmobs
warmomadgenlobasac. ¥ fasiani qaRaldebis bazris Sesaxeb
saqarTvelos kanonis Tanaxmad mmarTveli organo s warmoadgens
dadgenili wesiT arCeuli an daniSnuli direqtorebi an/da
sameTvalyureo sabwWo. *

saqarTvelos uze  naesma sasamarTlom erT -erT gadawyvetilebaSi
aRniSna, rom : direqtori aris amewarmeTa SesaxebO kanoniT
gaTvaliswinebul sawarmoTa aRmasrulebeli organo, romelic
xelmZRvanelobs sawarmos mimdinare sagmianobas da uflebamosilia

mesame pirebis winaSe mindobilobis gareSe warmoadginos sawarmo,
e.i dados sawarmos saxeliT xelSekruleba. (o}

zemoaRniSnulidan gamomdinare naTelia , rom qarTuli
kanonmdebloba da sasamarTlo pragtika ar icnobs direqtorTa
dayofas de iure , de faqto da CrdilSi mdgom direqtorebad da
mxolod de iur e direqtors aRiarebs. rs gamoc SesaZloa
garkveul sirTuleebi warmoiSvas de faqto da CrdilSi mdgomi
direqtorisaTvis pasuxismg eblobis dakisrebis TvalsazrisiT.

Sesabamisad, kargi igneba Tu mewarmeTa Sesaxeb kanonSi
cvlilebebis S etanis gziT daregulrideba aRniSnuli,  praqtikuli

38 Delaware Corporation law Annootate@0132014 Ed, As amended up to and including the 2013
Regular Session of the One Hundred F@&gventh General Assably, Lexis, Nexis, Delaware, 2013,48.,
Drob v. National. Mem.Park. Del.ch.254, 41, A.2d. 589 (1945)

3 OnewarmeTa SesaxeBsagarTvelos kanoni, muli: 9.2. 9.3.

40 Ofasiani gaRaldebis bazris SesaxebO saqarTvelo kanoni, muxli: 2.22

1 sus 2014 wlis 25 martis # I" -4954712013 gadawyvetileba/ganCineba
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mniSvnelobis mgone , sakiTxi . xolo cvlilebebis ganxorcielebamde
rekomendirebulia garTulma sasamrTlom daa dginos im pirTa
pasuxismgebloba, romlebic fa gtiurad uZRvebodnen kompanias an
romelTa miTiTebebis Sesabamisadac x deboda gadawyvet ile baTa

miReba, Tuki aseT SemTxvevaSi de iure direqtoris
pasuxismgebloba dadgeboda. am gziT sasamarTlos eqgneba
saSualeba gaxdes metad mniSvnelo vani sakanonmdeblo
cvlilebebis biZgis mimcemi .

[I. Kkorporaciuli marTva Corporate Governance

korporaciuli marTvis kvantifikacia (ricxvebSi gamoxatva)
rTulia, Tumca es sulac ar niSnavs imas, rom igi ver
uzrunvelyofs konkurentul upiratesobas. 42 swored amitom
investorebi mzad arian gadaixadon premialuri Tanxa masSi. 43

1. mniSvneloba da aqtualuroba

sabazro ekonomikis yoveldRiurad zrdisa da ganvi Tarebis
kvaldakval, maSin , rodesac aqcio nerebs umravles SemTxvevaSi
insti t uciuri invest orebi warmoadgenen, SeuZlebelia kompaniis
yoveldRiuri sagmianoba aqcioner ebma marTon. aRiSnuli , garda
imisa, rom moiTxovs dros da saTana do codn as, aseve
dakavSire bulia finansebTanac. amitom aqcionerTa kreba aniWebs
ufelbasmoilebas direq t orats marTos sawarmo, xolo
korporaciuli marTvis sx vadasxva modelebi imitom Seigmna, rom
es urTierTobebi daareguliros.

korporaciuli marTvis s trugtura saSu alebas aZlevs kompanias
ufro efeqt urad iyos marTuli misi yoveldRiuri sagmi anoba.
korpor aciuli marTvis am sistemis upir atesoba davas ar iwvevs

Tumca, mas aqvs naklovanebebi da mTavar mizans swored
naklov anebebis aRmoifxvra an SeZlebis dagvarad minimumamde
dayvana warmoadgens.

1992 wlis 1 dekembers , britaneTSi , gamogveynebul igna ser
adrian gedberis reporti, ( Cadbury Reporf*) romlis Tanaxmadac |,
korporaciuli marTva ganmartebulia rogorc Gistema, romlis
meSveobiTac xdeba kompaniis marTva da k ontroli. o)
korporaciuli marTvis am ganmartebam gauZlo drois gamocdas da

45

“2SsmerdonA practical Guide to Corporate Governanc® i, Sweet&Maxwell, London, 2010, 34.

43 SmerdonA practical Guide to Corporate Governanc® i, Sweet&Maxwell, London, 2010, 35.

44 reportis sruli versia xelmisawvdomia : http://www.jbs.cam.ac.ukhAdbury/report/
(bolos gamoxmobilia:13.05.2014)

% The Cadbury Report on the Financial Aspects of Corporate Governameimisawvdomia:
http://www.jbs.cam.ac.uk/cadbury/repatbolos  gamoxmobilia:13.05.2014)
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igi yve | aze popularuli da farTod gamoyen ebadi ganmartebaa.

miuxedavad imisa, rom korporaciuli marTvis erTiani

unificirebuli definicia ar arsebobs, naTelia rom msoflioSi
cnobili ganmartebani, ser adrian qedberis mier 1992 wel S
warmoTgmuli zemoTmoyvanili definiciis dazustebas
warmoadgenen.

didi britaneTis korporaciuli marTvis kodeqsis Tanaxmad,
korporaciuli marTva aris kompaniis marTvisa da kontrolis
9Omosbo Lol gds. omgldmms@o pasuxismgebelia kompaniis marTvaze.
agcionerTa roli korporaciul marTvasSi warmoadgens
diregtorebisa da auditis wevrebis daniSvnas. Ddireqtorati
valdebulia uzrunvelyos kompaniis efeqturi marTva,
zedamxedveloba gauwios dasaxuli biznes gegmebis Sesrulebas da
sagmis garemoebis srulyofilad codnis safuzvelze,
warmoadginos sruli informacia aqcionerTa krebaze. 4

korporac iuli marTva SesaZloa ganimartos rogorc im
saSulebebisa da procesebis erToblioba, romelTa daxmarebiTac
kompania operire bs, regulirebulia misi sagmianoba da kontroli.

korporaciuli marTvis definiciasTan dakavSirebuli azrTa
sxvadasxvaobis miuxedavad, aSkaraa, rom ukanasknel wlebSi is
gaxda intensiuri gansjis sagani, rogorc praqgtikos iuristebSi,

48

aseve akademiur wreebSi da miCneulia, rom qveyanaSi korporaciuli
marTvis srulyofili meganizmebis arseboba , mniSvnelovnad zrdis
mis mimzidv elobas potenciuri investorebisaTvis 49,

kompaniis miznebi droTa ganmavlobaSi icvleba garemo-
pirobebi s, Sida org anziaciis cvlilebis paralelurad.
Sesabamisad, icvleba is riskebic, ro mlis winaSec kompania dgas.
swored amitom, Sida korporaciuli kontrolis saimedo sistemis
Segma damokidebulia kompaniis sagminobisa da im riskebis
srulyofil da efe gtur Seswavlaze, romlis winaSec kompania
dgas. kompaniis mogeba warmoadgens, Ojildo  sO riskebis sworad
marTvisaTvis. Sida kontrolis mizans warmoadgens riskebis
efeqtii da swori marTva da ara maTi sru lad gamoricxva
marTvis procesidan ¥

kompania ar warmoadgens mxolod agcionerTa simd idris
gazrdis saSualebas , aramed is aris sazogadoebis ganuyofel [
nawili , Tavisi socialuri movaleobebiTa da pasuxismgeblobiT.

swored amit om direqtorebs gaaCniaT valdebuleba ara mxolod

6 SmerdonA practical Guide to Corporate Governanc® i, Sweet&Maxwell, London, 2010, 2.
“Awww.frc.org.uk-The UK Corporate Governance Code.

“ Berle, Means in:-OModern Corporation and Private PropentyiDiTebulia: Girasa, Corporate
Governance and Finance Law, Palgrave&Macmillan, New York, 20184@dviT

49_azarey &0n Cartain Issues of The Modern Corporate Governance Reform In RussiaO0 (2006)I.C.C.L.R

vol, 17, #5 p 143, miTiTebulia: Janjalia b., IFC/Intenacionale Finance Corporation,
korporatiuli marTva, yovelkvartaluri biuleteni, #11 oqtomberi -dekemberi,
2007, 1617.

50 Belcher,DirectorsO Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 38.
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aqgcionerebis aramed zogadad kompaniis mimarT Jt

korporaciuli  marTvis umTvares amocanas warmoadgens
daabalansos ufleba -movaleobebi romlebic warmoiSoba kompaniaSi
sakuTrebisa da kontrolis gamijvnis Sedegad. kerZod , kompaniaSi
gamijnulia sakuT reba da marTva (kontroli) vinai dan, rogorc
wesi, mesakuTreebi ar warmoadgenen direqtorebs , anu mmarTvel
organos. measkuTreTa mxridan kopaniis marTva OminodbiliaO
diregtorebze. aRniSnuli garemoeba ki warmoSobs interesTa
konfligts Omindobil mesakuTresaO da OsakuTrebis mim ndobsO
Soris , rasac ekonomistebi moixsenieben rogorc principalis da
agentis pro  blemas. *)Principle agency problen

Tanamdrove kompaniebs SemuSavbuli agvT (unda gondeT) Sida da

gare kontrolis meqganizmebi , raTa uzrunvelyon gamarTuli
korporaciuli marTva. Sida zedamxedveloba da kontroli,
rogorc wesi , xorcieldeba direqtoratis mier , Xolo gare
kontrols ki damoukidebeli auditi axorcielebs, romlic axdens
direqgtoratis mier Sesrulebuli samuSao S Sesaxeb,
agcionerTaTvis da  sxv a uflebamosili  organoebisaTvis
momzadebuli inf  ormaciis sisworis dadasturebas.

kor poraciuli  marTva, finasnur indikatorebTan erTad
warmoadgens investorisaTvis gadawyvetilebis misaRebad saWiro
umniSvelovanes faqgtors. kargi korporaciuli marTva,

investirebasTan dakavSirebiT gadawyvetilebis miRebisas
mamoZravebeli Zalaa . *! (Corporate governance is in the heart of istreent
decision)

SesaZloa gaCndes kiTxva , Rirs Tu ara drois dakargva
korporaciuli marTvis principebze msjelobaSi da axali gzebis
ZiebaSi da asruleben Tu ara es principebi raime rols kompaniis
yoveldRiur cxovrebaSi.

rogorc gamokvlevebma aCvena, aTidan Svi d investors sjera,

ro m kargi korporac iuli marTvis sistema fass zrdis , Xxolo
instituciur invostorTa 30% ki miiCnevs, rom aRniSnuli fagtori
konku rentunarianobs matebs kompanias. 40% ki miiCnevs, rom

korporaciuli marTvis mniSvnelovan upiratesobas warmoadgens
gazrdili Semosavali aqcionerTaTVvis. >

korporaciuli marTvis sferoSi momuSave avto rebi problemis
gadaWris erT -erT gzad asaxeleben direqtoratis sagmianobis
samarTlebriv  regulireba s. ATumca, am mimarTulebiT didi
sifrTxilea saWiro, vinaidan, diregtoris mier gadawyvetilebis
miReba cocxali procesia , sadac SeuZlebelia yvela niuansi
winaswar iyos dagegmili da sa marTlebrivi gziT

*1 Adelopo,Auditor IndependencAuditing, Corporate Governance and Market ConfideGoeporate
Social Responsibility Series, Gower Publisher Limited, Surrey, 2012,10.

* detalurad ix. Tavi 2.2.2.1.

*3 Adelopo,Auditor IndependencAuditing, Corporate Governance and Market ConfideGoeporate
Social Responsibility Series, Gower Publisher Limited, Surrey, 2012aséve ix. Wanturia,
korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio

samarTalSi,ga momcemloba OsamarTali,O Tb., 2006, 11 -12.

> Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013, 41.

%5 SmerdonA practical Guide to Corporate GovernancBF4l, Sweet&Maxwell, London, 2010, 34.
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daregulirebuli . Sesabamisad, direqtori S SezRudva
gadawyvetil ebebSi da yoveldRiur sagm ianobaSi sxva zemodgomi
organoeb olgob nobbdmdols dowgdols SYBO god@ Mo, ‘dgoden gdo
damRupveli aRmoCndes kompaniisaTvis

gadawyvetilebis miRebis siswrafe erT -erTi mTavari faqgtoria
warmatebisa. Odro fulia®, Sesabamisad ,  Tu gadawyvetileba
droulad ar igna miRebuli , kompania Semosavals dakargavs , r ac
pirdapir aisaxeba aqcionerTa (mesakuTreTa) mdgomareobaze. Tavis
mxriv , direqtorisaTvis absolu turi damoukideblobis miniWeba
risks Seica vs. Sesabamisad cxadia, rom korporacil ma rTvas

Rirebulba namdvilad gaaCnia, vinaidan igi warmodgens riskebis
marTvisa da kontrolis efeqtur meganizms da swored amitom,

inv estorebi gadawyvetilebis miRebisas did mniSvnelobas aniWeben
am sistemis gamarTul muSaobas.
yovlismomcveli  korporciuli  marTva i zidavs  ucxoel

investoebs da xels uwyobs maT mier investirebis ganxorcielbas
gveynis ekonomikaSi. * investorTa umravlesoba adasturebs, rom
mzad aris gadaixados premialuri Tanxa kompaniebisaTvis,
romlebic aCveneben, rom kargi ko rporaciuli marTvis sistema
agvT. aRniSnuli gansakuTrebul mniSvnelobas iZens aRmosavleT
evropasa da aziaSi investirebisas. > Sesabamisad cxadia, rom
korporaciuli marTvis gamarTuli sisitemis arseboba
mniSvnelovan komponenets warmoadgens Serwymis Tu kompaniis
sakontrlo paketis dauflebis proc esSi. swored amitom , naSromis
pirveli nawili korporaciuli marTvis sakiTxebs daeTmoba, meore
nawilSi ki kompaniis marTvis procesS [ direqtorTa
pasuxismgeblobaze igneba saubari , rac aseve moicavs Serwymisa da
sakontrolo paketis dauflebis procesSi diregtorati s rols,
fungciebsa da pasuxismgeblobas.

rogorc aRiniSna, aRmosavleT evropaSi investirebisas,
instituciuri  investorebis mier, udidesi yuradReba eTmoba
korporaciul marTvasa da kanonmdeblobas, swored amit om,
vinaidan sakorporacio kanonmdeblobis reformirebis
aucilebloba eWvs ar iwvevs, saWiroa -cvlilebebis Sedegad
miRebul ignes iseTi kanoni , romelic iziarebs Tanamedrove
mowinave da sayovelTaod aRiarebul principebs, romlebzec
winamdebare naSromSi aris miTiTeb uli da mis umTavres
daniSnulebas ac swored rekomedacieb is saxiT am procesSi
mokrZalebuli wvlilis Setana warmoadgens.

zemoaRniSnulidan gamomdinare , cxadia, rom korporaciuli
marTva aqtualuri sakiTxia, imdenad, ramdenadac igi warmoadgens
kompaniis marTvis sistemas, romlis meSveobiTac kompaniis marTvis
procesSi warmoSobili, garkveuli dabrkolebebi da
winaaRndego bebi unda ignes gadalaxuli. kacobriobis istoria,
swored interesTa dapirsipireba da Widilia. gansxvavebul [
interesebi da maTi dapirispireba arsebobda, arsebobs da

* Adelopo,Auditor IndependencAuditing, Corporate Governance and Market ConfideGoeporate
Social Responsibility Series, Gower Publisher Limited, Surrey, 2012, 10.
°" Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013, 41.
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000 ligdgdls dsbod, sanam kacobrioba igneba dedamiwaze. Sesabamisad,
SeiZleba iTgvas, rom korporaciuli marTvac ar da kargavs Tavis
agtulurobas. iluzia, cxadia , aravis agvs da arc SeiZleba
hgondes, rom S egmnis sistemas, romelic gadaWris yvela im
problemas riskebsa da interesTa dapirispirebas rac kompaniis

marTvis procesSi warmoiSoba sxvadasxva dainteresebul mxareTa

Soris. korporaciuli marTvis mizania minimumade daiyvanos

zemoaRniSnuli  riskebi da am gziT S eamciros kompaniis
danaxarjebi.
2. korporaciuli marTvis sistemebi

Okorporaciuli  marTvis  mizania  SeinarCunos  balansi
ekonomikur da socialur, individualur da sazogadoebriv
inter esebs Soris. korporaciuli marTvis mTavari amocanaa

uzrunvelyos resuresebis efeqturi marTva da
angariSvaldebuleba marTvis procesSi. Sesabamisad ,
korporaciuli marTvi S umTvaresi mizania kerZo pirTa,

korporaciaTa da sazogadoebis interesebis urTierTanxvedraSi
moyvana, maTi Tanabrad gaTvaliswineba.O °¢ (amonaridi ser adrian
gedberis * nier 2000 wels warmoTgmuli sityvidan )

2.1. pro -aqgcioneristuli modeli (Shareholder Mode)
msoflioSi ZiriTadad gavrcelebulia korporaciuli marT vis
ori modeli da maTi uamravi variacia arsebobs. esenia Shareholder

Modelda Stakeholder Mdel®°
SshareholderModel ZiriTadad dominirebs aSS -Si da garkveulwilad

saxecvlili saxiT anglo -sagsur gvynebSi, gansakuTrebiT ki did
britaneTSi. aRniSnuli modeli gamoxatavs Cikagos universitetis

profesorisa da nobelis premiis lauriatis , milton fridmani s®
Sexedulebas, romlis Tanaxmadac, korporaciis erTaderTi
valdebuleba da daniSnulebaa moaxdinos kompaniis aqcione r Ta

sakeTildReod mogebis magsimizacia, im pirobiT, rom ar daarRvios

S8 miTiTebulia Smerdon,A practical Guide to Corporate Governancé Bd, Sweet&Maxwell,
London, 2010, 3mixedviT.

*9'Sir George Adrian Hayhurst Cadburykorporaaciuli marTvis finansuri aspeqtebis

Sesaxeb did britaneTSi mogmedi komitetis Tavmjdomare iyo, 1992 wels am

komitetis mie r gamoqveynebul reports ewoda Cadbury Report .ufro vrclad
informacia ser adrian gedberis Sesaxeb xelmisawvdomia:
http://www.jbs.cam.ac.uk/cadbury/report/

% Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013, 44.

* miTiTebulia: Girasa, Corporate Governance and Finance Law, Palgrave&Macmillan, New York,
2013, 42mixedviT
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im gveynis kanonmdebloba da regulaciebi sadac awarmo ebs biznes
sagmianobas. Sesabamisad mas ar ga aCnia valdebulebebi mesame
pirebis, e.w. steikholderebis (Stakeholdery mimarT.*

misi mosazrebiT , Tuki yvela kompania imogmedebs jansaRi
konkurenciis pirobebSi mogebis gazrdis mizniT, saboloo
Sedegi am procesidan momgebiani igneba kompaniasTan
dakavSirebuli yvela pirisaTvis, dasagmebulTaTvis da
gansakuTrebiT ki momxmareblebisaTvis, romlebic yovelTvi S
mogebulni rCebian kompaniaTa Soris jansaRi konkurenciis
Sedegad.®

aRniSnulidan gamomdinare , igi ayalibebs ideas, rom
korporaciis mxridan donacia sagvelmogmed 0  miznebisaTvis
warmoadgens korporaciis mogebis OqurdobasO da umijobesia igi
ganawilebul ignes aq cionerbze an SenarCundes, darCe s kompaniaSi
da gamoyenebul ignes am ukanasknelis bizens sagmianobisa da
miz nebisaTvis. *

aSS-Si erTiani fed eraluri sakorporacio kanonmdebloba ar

arsebobs, Sesabamisad , 50 Statidan TiToel maTgans Tavisi
sakoroporacio regulaci a gaaCnia. maTgan yvelaze ganviTarebuli
da populari delarevis Statis sakorporacio kanonmdeblobaa.

aRniSnulze is fagtic metyvelebs, rom aSS -Si mogmedi sajaro
saaqcio sazogadebaTagan umravlesoba swored delaveris StatSi

da misi  sakorporacio regulaciebis  Sesab amisad  aris
dafuzZnebuli.

delaveris Stati, sxva Statebs Soris, yvelaze liberaluri
sakorporacio  kanonmdeblobiT gamoirCeva. vinaidan amerikuli
kanondembelobis Tanaxmad, kompaniaze vrceldeba im Statis
samarTali sadac igi dafunZda, amerikul did korporaciaTa
umravlesoba swored delaveri StatSia registrirebuli.

kompaniaTaTvis gadamwyvet faqtors warmoadgens delaveris
sakorporacio davebis ganmxilveli sakanclero 7 sasamarTlo,
romelic sakorporacio davebs ganixilavs samarTlianobis

66

%2 Girasa, Corporate Governance and Finance Law, Palgrédadmillan, New York, 2013, 44.

%3 Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013,44.

® Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013,44.

% kawamura, Anderson, (Edit) Emmerich, Nildéenny, United States of America :in Corporate
Governance, Jurisdictional Comparisons, Sweet & Maxwell, London 2013, 442.

® Hay, Law of The United States/“Edition, C.H.Beck, Bruylant,Brussels, 2010, 259.

57 The Delaware Court of Chancery is over 200 gedd and it was founded when most state courts in the
new United States were divided into law courts (which handled claims for money damages) and equity
courts (which handled claims for OequitableO relief like injunctions, rescissions, accoditingjuity

courts were often called chancery courts because they originated with the Lord Chancellor of England,
who was appointed by the King to handle claims by his subject for OeqMianof the major cases in
Delaware have involved mergers and acquisi which are often cases that involve a lot of morey.

most of these cases, stockholders sue to enjoin the merger and claim that the directors negotiated a price
that was too low and that the process that the directors followed was inadd8eeaes the plaintiffs in

these cases are typically seeking an injunction, these case are filled in the Delaware Court of
Chancery.Over many years, the Court, which is comprised of a Chancellor and four vice chancellors, has
built up a very solid reputation fcknowledge and experience in Delaware, especially the duties of
directors. Notes, U.S. Corporate Law Lecture, at Thilisi State University, Thilisi, November 2014,
Conducted by Professor Hanks, James, Partner of Venable LLP (law office)
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360630390y eydEbmdom. (Equity Law Principles ® mosamarTleTa
sakorporacio samarTlebrivi specializaciis gaTvaliswinebiT,

sagmeTa gadawyveta, sxva StatebTan SedarebiT, ufro xarisxianad

da swarafad xdeba. damatebiT fagtors wamoadgens is garemoeba,

rom delaveris Stati Zalian mdidaria precede ntuli sagmeebiT,
rac warmoSobili davis gadawyvetis gzebs met -naklebad
prognozirebads  xdis. ® aRniSnulis ga TvalswinebiT, sxva
StatebTan SedarebiT, korporaciis saregistracio gadasaxadebi
delaverSi gacilebiT metia 70

im unikaluri poziciis wyalobiT romlic delave ris Stats
uWiravs wlebis ganmavlobaSi , delaveris sasam arTlos mier
Segmnilia uzRvavi masa la sakorporacio iurisprudenciaSi da

Sesabamisad am Statis sakorporacio kanonmdeblobas udidesi

gavlena aqvs aSS -is sakorporacio samaTlis ganviTarebaze. n

2.2.Stakeholder Model

2.2.1. steikholderis (Stakeholder) gansazRvrisaTvis
mkiTxveli , romeli c SedarebiTsamarTlebrivi kv | evis
safuZvelze Segmnli  naSromis saSualebiT ecnoba  misTvis
saintereso sakiTxs , SecdomaSi ar unda ignes Seyvanili . swored

amitom  SedarebiTsa marTlebrivi kvlevis procesSi, terminTa
saTanado gamoyenebas udidesi mniSvneloba aqvs. vinaidan termini
(BtakeholderO gamoyereba azrTa  sxvadasxvaobas iwvevs da xSirad ,

pragtikaSi , sxvadasxva kontegstSi xdeba misi gamoyeneba ,
mizanSewonilia pasuxi gaeces kiTxvaze, vin arian steikholderebi
davis aerTianebs (moicavs) es termini.

Otermini, steikholderi (Stakeholdey  moicavs ganxvavebul
interesTa mTel jgufs, igi aRniSnvans nebismier indivi duals an
jgufs, romlebzec kompaniis sagmianobam SeiZleba igonios
gavlena &

arsebobs ufro farTo ganmartebac, romlis Tanaxmadac ,
steikholderebi warmoadgenen pirebs an pirTa jgufs:

a) romlebzec, gonivrulad savaraudoa , rom gavlenas moaxdens

kompaniis sa gmianoba, mis mier gamoSvebuli produqgtebi da
servisebi da

b) romelTa mogmedebamac aseve SesaZloa moaxdinos gavlena
kompaniis SesaZleblobaze , misi strategiis  waramtebulad

%8 Hay, Law of TheUnited States,"$Ed, C.H.Beck, Bruylant,Brussels, 2010,259.

%9 jgve.260.

jgve.

"*Bauman, Stevensoforporations Law and Policy, Materials and ProblensE8, West Academic
Publishing, St.Paul, 2013, 32.

72 Mallin, Corporate Governance“Ed, Oxford University Press, Oxford, 2007, 49.
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dagegmwasa da ganxorcilebaze. 7

farTo ganmartebidan momdinareobs mosazreba , rom
steikholderebi arain dasagmebulebi, kreditorebi, mimwodeblebi,
momxmareblebi, s azogad oeba, arasamTavrobo organizaciebi da, ra
Tgma unda, uSualod aqcionerebi. anu termini Sakeholder gacilebiT
ufro farToa da moicvas mTel rig dainteresebul mxareebs, naT
Soris aqcioneebsac, xolo Shareholder uSualod da konkretulad

agcioners. Sesabamisd maTi sinonimebis saxiT gamoyeneba ,
marTebuli ar aris

2.2.2. Stakeholder Model

gveynebis umravlesobaSi korporaciuli marTvis
Gsteikholderuli O modeli arsebobs, romlis Tanaxmadac,
kompanias gaaCnia valdebuleb  ehi, dainteresebul pirTa ( Stakeholdens

mniSvnelovnad ufro farTo wris mimarT. kerZod dasagmebulebis,
mimwodeblebis, momxmareblebis, saxelmwifos, sazogadeobisa da ,
ra Tgma unda , aqcionerTa mimarT. ™ aRniSnuli Teoriis Tanaxmad,

kompania marTuli unda iyos imgvarad, rom moaxdinos gansxavebul
ufle ba-movaleobaTa da interesebis koordinacia , dabalanseba ,
steikholderebs Soris. ” aseve wuamravi variac ia arsebiobs
aRniSnuli modelisa. magaliTa d, germaniSi, kompaniis marTvis or
safexuriani sistema mogmedebs, safrangeTSi Sereulia
orsafexurian da erTsafexurian si stemas Soris arCevanis

saSuleba , iseve rogorc es saqgarTveloSi mogmedi mewarmeTa
Sesaxeb kaninis Tanaxmad ari s dadgenili.

Tamamad Seideba iTqvas , rom  steikholderebs gaaCniaT
safuzZvliani interesi  kompaniis mdgradi ganviTarebis mimarT.
aqcionerebs  surT miaRwion maT mier kompaniSi investirebul
Tanxaze magsimaluri mog ebis miRebas, ara marto dividend is
miRebis gziT , aramed sakuTari wilis ga sxvisebis Sedegadac.
dasaqgmebulebi damokidebulni arian kompaniaze da misi saSulebiT
axdenen sakuTari ojaxebis uzrunvelyofasa da mxardaWeras.
kreditorebs gansakuTrebuli interesi gaaCniaT kompaniis mdgradi

ganviTrebis mimarT, surT ra , rom xelSekrulebiT SeTan xmebuli
pirobebis Sesabamisad miiRon Tanxa . Tanxis droulad miR eba ki
sasic oc xlod mniS vnelovania gamsesxebeli kreditorisaTvis, raTa

man SeZlos sagmianobi s stabilurad gagrZeleba. momxmareblebs
moswonT kompaiis mier nawarmoebi kargi prod ugti da kvlavac
surT gaagrZelon am TvalsazrisiT OvaWroba® kompaniasTan.
sazogadoeba , sadac kompania operirebs , aseve dainteresebulia ,
vinaidan kompania uzrunvelyofs samuSao adgilebis da simdidris

® Du Plessis, Hargovan, Bagari®®rinciples of Contemporary Corporate Governanc¥, BX,

Cambridge University Press, New York, 2011, 24.

" Girasa, Corporate Governance and Finance Law, Palgrave&Macmilaw, York, 2013, 44.

"5 Adelopo, Auditor Independencéuditing, Corporate Governance and Market ConfideBoeporate
Social Responsibility Series, Gower Publisher Limited, Surrey, 2012, 111.
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Segmnasrac saboloo jamSi aucileblad iwvevs cxvorebis donis
zrdasa da ganviTarebas. buneba da garemo gavlenas ganicdis
sawarmoo procesis Sedegad , amitom metad mniSvnelovania
garemosadmi  megobrulad ganwyobili kompaniebis arseboba.
saxelmwifosa da mT awobas aseve didi interesi gaaC nia kompniis
mdgradi ganviT ar ebis mimarT, ara mxolod im TvalsazrisiT , rom
isini gmnian samuSao adgilebs, a seve ZirTadad ms xvili kompaniebis
mier gadaxdili gadasaxadebiT xdeba biujetis Sevseba, rac aZlevs
saxelmwifos saSualebas moaxdinos amgvarad miRebuli Tanxis
reinvestireba. es faqgti ki dadebiT gavlenas axdens mTlianad
gveynis winsvlasa da ganviTarebaze. 7

kompaniis mdgradi ganviTarebis mima r T interesebi gaaCniaT
sxvadasxva, erTmaneTisagan gansxvavebul jgufebs. principalisa da
agentis Te oriis Tanaxmad (  Principle Agent Tieory) am jgufebs Soris
warmoiSoba e.w. Agency Conflictsrac Tavis mxriv iwvevs danaxarjebis

gazrdas Agency Costs. konfligti O warmoiSoba direqt  orebsa da
agcionerebs  Soris, umciresobaSi da umravlesobaSi myof
aqgcionerebs Soris, kompanias da mesame pirebs steikholderebs
Soris. sakorporacio kanonmdeblobisa da korporaciuli marTvis
kodeqgsebis umTavres mizans ki swored am jgufebs Soris
urTierTobaTa  efeq turi da mSvidobiani  darelgulireba

warmoadgens.”

2.2.2.1principalis da agentis Teoria - Principle Agent fieory

ekonomistebi kompaniis mesakuTreobisa da masze kontrolis
gamijvnisaTvis iyeneben principalis da agentis models,

(Principle-AgnentModel) romlis  Tanaxmadac agcioneri  aris
principali , Xolo direqtori ki misi interesebis Sesabamisad
mogmedi agenti. xSirad principalis mxridan ag entis kontroli

ver xerxdeba , vinaidan konkretul SemTxvevaSi aqcioneris mier
direqtoratis yoveldRiuri sagminobis kontroli mizenSewonili
ar aris , arc iuridiuli da arc finansuri Tvalsazr ISiT.
Sesabamisad, direqtorebs SesaZloa gauCndeT cduneba gamoiyenon
miniWebuli Zalaufleba  dafarulad, mxolod pi radi
inter esebisaTvis. ekonomikur | iteraturaSi arsebobs terminebi
Odafaruli  sargebliO (Hidden Gain) da dafaruli mogmedeba
(Hidden  Actiorj, romlebic gamoiyeneba imis dasadgenad da
gamosaxatad, rom direqtorma daarRvia erTgulebis valdebuleba.

principalis da agentis problema yovelTvis dg as sawarmos
agcionerTa winaSe. Aadamianis bunebidan gamomdinareobs, rom igi

78

5 Du Plessis, Hargovan, BagaricPrinciples of Contemporary Caspate Governance, "2 Ed,
Cambridge University Press, New York, 2011;3%

7 jqve.36.

"8 Fleischer,The Responsibility of the Management and of the Board and Its Enforceméteforming
Company and takeover law in Europ, Oxford University Press, Nexk, 2004 , 379.
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sakuTari interesebis sasargblod mogmedebs, cdilobs rac
SeiZleba meti sargebeli naxos da k onforti Seugmnas sakuTar
Tavs.P

principalis da agentis Teoriis mTavari dilema mdgomareo bs
imaSi, rom agenti (Ageny motivirebuli iyos imogmedos
pr incipalis (Pricipal) interesebis sasargeblod, wina planze
wamawios misi interesi sakuTar interesTan SedarebiT. 7

aRniSnuli Teoriis Tanaxmad , korporaciuli marTvis sistema
unda aregulirebdes kompaniis marTvis procesSi arsebuli, sami
ZiriTadi problemis efeqturad gadaWris gzas, kerZod: pirveli,
sawarmos mesakuTresa da di reqt or ats Soris arsebul problemas,
rac gamowveulia gansxvavebuli interesebis arsebobiT
agcioneris survilia Seamciros sawarmos marTvis xarjebi da meti
sargebeli naxos. Tavis mxriv , direqtori cdilobs rac SeiZleba
meti anazRaureba miiRos gaweuli samuSaosaTvis da SeinarCunos
pozicia kompaniaSi. miuxedavad arsebuli problemisa, orive
mxarisaTvis naTelia, rom erTmaneTis gareSe verc erTi maTgani
ver iarsebebs . meore, Tavad sawarmos mesakuTreebs, agcionerebs
Soris gansxvavebuli interesebis gamo warmoSobil problemas
(prinipalis da  agentis problema romlic  warmoiSoba
umrvlesobaSi m yof agcionerebsa da umciresobaS i myof
agcionerebs Soris.) %' mesame,prinipalis da agentis problema :
romlic warmoiSoba e.w. steikholderebs (dasagmebulebi, kompaniis
kreditorebi da a.S. ) da Tavad kompanias Soris .*

principalis da agentis Teoriis (Principle Agent Theory or Agent
Theory) Tanaxmad, aRniSnul urTierToebSi monawile mxares aqvs
Tavisi saku Tari interesebi. Sesabamisad , mosalodnelia rom Isini
am interesebis mixedviT imogmedeben, ris Sedegadac kompania
dazaraldeba. korporciuli marTvis mizans swored aRniSnuli
konfligtis minimaluri danaxarjebiT daregulereba warmoadgens.

direqtorTa valdebulebebi, magaliTad , rogor icaa kompaniis
saukeTeso intresebis Sesab  amisad keTlsindisierad mogmedebis
valdebuleba , warmoadgens korporaciuli marTvis OtegnikasO
princ ipalsa da agen ts ( diregtoratsa da aqcionerebs ) Soris
arsebuli konfligtis gasakontroleblad. 8

principal isa da agent is urTierToba, rogorc wesi, maT Soris

80

gaformebuli  xelSekrulebiT regulirdeba , Tumca arsebobs
valdebulebani romelic dadgenilia samarTlis mier da maTi

gamoricxva SeTanxmebis safuzvelze dauSvebelia. aseT
valdebulebebs ganekuTvneba erTgulebis (Duty of Loyalty da

®Kraakman, Davies, Hansmann, Hertig, Hopt, Kanda, RockThe Anatomy of Corporate Law,
Oxford University Press, 2003, 21.

80 Kraakman, Davies, Hansmann, Hertig, Hopt, Kanda, RockThe Anatomy of Corporate Law,
Oxford UniversityPress, 2003, 21.

8. Hirt, The Enforcement of DirectorsO Duties in Britain and Germany, European Academic Publishers,
Bern 2004,26.

82 Hirt, The Enforcement of DirectorsO Duties in Britain and Germany, European Academic Publishers,
Bern 2004 , 26.

8 Hirt, The Enforcement of DirectorsO Duties in Britain and Germany, European Academic Publishers,
Bern 2004 ,26.
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gonivruli zrunvis (Duty of Reasonable Cafevaldebulebani. ™

zemoaRniSnul i  (problemis O gadaWris  konkretuli gza ar
arsebobs. oqgros Sualedis moZebna aucilebeli da amavdroulad
sakmaod rTulia. swored amitom egceva udidesi mniSvneloba imas ,
Tu rogor xdeba gada wyvetilebebis miReba direq toratis mier
sawarmos marTvisas. aRniSnuli faqti ki Tavis mxriv diregotratis
umniSvnelovanes rolze miuTiTebs sawarmos yoveldRiuri
sagmianobis Tu strategiuli (mag. Serwyma da sakontrolo paketis
gasxviseba) gadawyvetilebebis miRebisas.

aRniSnuli Teoriis mow I naaRwegeni miiCneven, rom dir  eqtorebi,
maTi Cveulebrivi biznes sagmianobis ganxorcielebisas ar
mogmedeben rogorc kompaniis agentebi (Agentg. maTi mosazrebiT,
analitikuri anomalia igneboda dire gtorebis miCneva kompaniis
agentebad maSin, rodesac isini mogmedeben rogorc aqcionerTa
warmomadgenelebi (Fiduciaries) ~ kompaniis  biznes  sagmianobis
xelmZRvanel obis procesSi. ®

2.2.2.2Stewardship Theory

zemoaRniSnuli problemis gadaWras exeba aseve Stewardship
Theory romelic Agent Theory Bsagan mniSvnelovnad gans xvavdeba da
sapirispi ro daSvebas akeTebs . am Teoriis Tanaxmad ivaraudeba, rom
diregtorebi ufro metad organizaciis interesebis matareblebi

arian , vidre piradi interesebisa. Teoriis Tanxmad , arsebobs
agcionerTa da diregtorTa interesebis Tanxvedra da mis
mtkicebiT ~ es Tanxvedra SesaZloa miRweul i gnas mxareTa Soris

ndobis safuZvelze da ara makontrolebeli meqnizmebis
SemuSavebiT rogorc amas Agent heory gvTavazobs. mniSvnelovani

gansxvaveba rac am or Teorias Soris arsebobs aris is , rom Tuki
Agent heory principalsa da agents Soris urTierTobis safuZvlad
iyenebs sitvas OkontroliO , Stewardship Theoryigive konteqstSi

iyenebs sityvas OndobaO. %

2.3. germaniis korporaciuli marTvis modeli
The Two-Tier Stakeholde Model of Corporate Governance

direqt orati unda mogmedebdes sawarmos saukeTeso interesebis
Sesabamisad. kompaniis saukeTeso interesebi literaturaSi

8 Hay, Law of The United States'“Ed, C.H.Beck, Bruylant,Brussels, 2010, 247.

8 Arnold v. Society for. Savs. Bancorp, 678 A.2d 533 (Del. 1896)\olcott, Jr, Boswell Delaware
Code Anotated, Michie, Delaware, 2011,P.864aseve: Delaware Corporation law Annootate?013
2014 Ed,As amended up to and including the 2013 Regular Session of the One Hundr&e et
General Assably, Lexis, NexiBelaware, 2013, 48.

8 Adelopo,Auditor IndependencAuditing, Corporate Governance and Market ConfideBoeporate
Social Responsibility Series, Gower Publisher Limited, Surrey, 2012, 115.
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ganmartebulia, rogorc kompaniaze zrunva imgvarad, rom man
gaagrZelos arseboba da iyos  momgebiani grZelvadian
perspeqtivaSi. ¥ geramanul iuridiul literaturaSi ar sebuli
mosazerebis Tanaxmad ki  igi warmoadgens im wesebis erToblioba S,
romlebic exmarebian mmarTvel organoebs kompaniis saukeTeso
interesebis aRsruleba -ganxorcielebaSi. % germaniis federaluri
sasmarTlo (BGH- Der Bundesgerichtshpf gadawyvetilebaSi terminis

Okompaniis saukeT eso interesebis gaTvaliswinebiTO ¥ gamoyenebiT
mxars uWers e.w.  Stakeholder Theoryps anu korporaci uli marTvis
models, rac gulisxmobs kopaniis marTvis procesSi iseTi
jgufebis  interesebis  gaTvaliswinebas, rogorebic arian
dasagmebulebi, kreditorebi, mim wodeblebi, aseve sajaro interesi
da a.S.

direqtorTaA valdebulba ar moicavs mxolod aqcionerTa
interesebis Sesabamis mogmedebas. Tumca , rogorc zemoT iTgva,
arsebobs  Shareholder Theory romlis Tanaxmadac direqtorati
valdebulia mogm edebdes aqcionerTa saukeTeso interesebis
gaTvaliswinebiT. % aSS Shareholder Theors mimdevaria, germania
Stakeholder Theorg aniWebs upiratesobas, xolo britneTi ki
cdilobs ogros Sualed IS mignebas am or Teorias Soris J!

germaniaSi mogmedi sistemis Tanaxmad , aqcionerbis mxirdan
kompaniis yoveldRi  uri sagmi anobis ganxorcielbis
uflebamosileba delegirebulia direqtoratze, xolo misi
sagmianobis kontrli ki - sameTvalyureo sabWoze. funqgciaTa
amgvari g adanawilaba am or organos Soris, romelTa arsebobac
savaldebuloa, as welze mets iTvlis da arasodes damdgara

kiTxvis ni  Snis qveS germaniaSi sakroporcio  samarTlis
reformirebisas.

ufro metic, SedarebiTsamarTlebrivi perspeqtivis
TvalsazrisiT igi SeiZleba ganvixilo T gansakuTrebul da
specialur regulirebad, vinaidan anglo -amekul gqveynebSi, aseve
Sveicariasa da sxva mraval gveyanaSi, arsebobs mxolod erT [
or gano, bordi , romelic axorciel ebs marTvasac da kontrolsac.
aseve sayovelTaod cnobilia , rom gacxarebuli  kamaTi
mimdinareobs msoflioSi am or I modelis dadebiT da uaryofiT
mxareebze.”

iseve rogorc es saqarTveloSi a, germaniaSic ori kapitaluri

tipis kompania arsebobs SezRuduli pasuxismgeblbis sazogadoeba ,

87 saengerConflicts of Interest of Supervisory Board Members iBerman Stock Corporation and the
Demand for their Independence, in: The Corporate Governance Law Review, vol.1, number 2, Sandstone
Academic Press, South Yarra Victoria, 2005, 155.

8 saengerConflicts of Interest of Supervisory Board Members in a GermaonkSCorporation and the
Demand for their Independence, in: The Corporate Governance Law Review, vol.1, number 2, Sandstone
Academic Press, South Yarra Victoria, 2005, 155.

89 jgve.155.

O jgve.

' ix.qveTavi 2.4.

°2Hopt, Wymeersch, (Edit.Hopt, CorporateGovrnance in Germany in:Capital Markets and Company
Law, Oxford University Press, New Yourk, 2003, 292.

% jgve.
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(Gesellshaft mit beschrankterallung) romlis aqciebic sajarod savaWrod

ver igneba daSvebuli da saaqcio sazaogadoeba, (Aktiengesellschaft
romlis aqciebic SesaZloa ganTavsdes fasiani (q aRaldebis
bazarze savaWrod. Ggermanuli kompaniebis aqciebi ZiriTadad

ganTavsebulia frankfurtis fasiani gaRaldebis bazarze (safondo
birJaze) savaWrod *.

germanuli korporaciuli marTvis modeli kI asukur Seakholder
models ganekuTvneba. germanul komanias gaaCnia or safexuriani
sistema, kerZod sameTvalyureo sabWo ( Aufsichtsra), romelsac irCevs
agcionerTa kreba da direqtorati (Vorstang, romlic kompaniis
yoveldRiur sagmianobas xelmZRvanelobs da romelsac
sameTvalyureo sabWo niSnavs. direqtorati ar aris aqcionerT a
pirdapiri gavlenisa da miTiT ebebis qveS, aqcionerebi sakuTar
moTxovnebs sameTvalyureo sabWos warudgenen, es ukanaskneli ki
Tavis mxriv direqgtorats. %

germaniaSi direqtorati valdebulia gaiTvaliswinos
steikholderebis interesebi.  kompaniis marTvis uzenaes princips
ar warmodgens mxolod mogebis miReba. %

Sps-saTvis orsafe  xuriani sistemis ars eboba savaldebulo ar
aris, magram Tuki Sps -Si regularulad dasagmebulTa raodenoba
500ze metia , warmoiSoba sameTvalyureo sabWos Segmnis
valdebuleba. aRniSnuli ganpirobebulia gemraniaSi mogmedi wesiT,
romlis Tanaxmadac dasagmebulTa kompaniis  marTvaSi monawileba
savaldebulo xdeba ( Co-determination rud) Tuki maTi raodenoba 500 -s
aRemateba”

zemoaRniSnuli wesi warmoadgens germanuli korporaciuli
marTvis modelis  Taviseburebas. kerZod , germaniis korporaciuli
marTvis kodeqgsis Tanaxmad, iseTi kompaniis sameTvlayureo sabWoSi

romlesac hyavs 500-ze an 2000 -ze meti TanamSormli,
warmodgenilni unda iy vnen dasagmebulebi , Sesabamisad, 1/3 da !1/2
xmis uflebiT. iseT kompaniaSi, romelsac hyavs 2000-ze meti
TanamSromeli (dasagmebuli) sameTva lyureo sabWoSi
gadawyvetilebis miRebisas xmaTa gayofis SemTxvevasSi
sameTwalayureo sabWos Tavmjomaris xma, r onelic nebismier
SemTxvevaSi aris agcionerTa warmomadgeneli, gadamwyvetia.
rogorc agcionerTa warmomadgenelebi , ~aseve dasagmebulTa

warmomadgenlebi sameTvalyureo sabWoSi, valdbeulni arian
imogmedon kompaniis saukeTeso interes ebis Sesabamisad. *®

zemoaRniSnulidan gamomdinare , samuSao Zala (Workforce)
zegavlenas axdens kompaniaSi gadawyvetilebis miRebis processa da
marTvaze, rogorc Sidakorporaciul doneze, aseve sa muSao Zalis

% Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013, 98.

% jgve.

% jgve.

" Jausas, (Edit) LachmannGermany, in: Company Formation, Globe Business Publishing, London,
2009, 337.

% German Corporate Governance Cofis amended on May 13, 2013 with proposals from the plenary
meetingofMay13,2013)Forewosatlmisawvdomia: http://www.thyssenkrupp.com/documents/investor/
German_Corporate_Governance Code May 2013(ipadlios gamoxmobilia:14:05.2014)
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meSveobiT. aRniSnulis gaTvaliswinebiT, germani aSi  mogmedi
korporciuli  marTvis modelis Tanaxmad, kanonmdelb obiT
dadgenil SemTxve vebSi dasagmebulebi arCeulni ar ian
sameTvalyureo sabWoSi da am gziT aqtiurad monawileoben
kompaniis marTvaSi. anglo -amerikul qveynebSi aRniSnuli principi
mkacrad aris akrZaluli da uaryofili. »
germaniis kor poracili marTvis kodeqsi uSvebs erTsafexuriani

sistemis arCevi s SesaZleblobas evrop uli kompan iebisaTvis
(SESocietes Europaea( lat.Y* aRniSnuli SesaZleblobis daSvebiT,

100

germanuli kanonmdebloba SesabamisobaSi modis
evrodiregtivasTan, romlis Tanaxmadac , evropul kompania s
SeuZlia gaakeTos arCevani erTsafexurian da or safexurian

marTvis models Soris. '»

safrangeTis kanonmdeb | oba, romlic isedac iTvaliswinebs

msgavsi arCevanis SesaZleblobas, damatebiT adgens , rom
agcionerebs, aqcionerTa krebaze, nebismier dros SeuZliaT
Secvalon Tavdapirvli gad awyvetileba mmarTvelobis siste masTan

dakavSirebiT. evrodireqtiva % aseT pirdapir miTiTebas ar Se i cavs,

Tumca arCevanis ufleba gamomdinareobs kompaniis dafuZnebisas
Tavisufali nebis gamoxatvis principidan. 104

germaniaSi korporaciuli  marTvis sistemur elementebs
waramoadgenen:

¥ dm@©0 (oMgJBmAs@o s bodgmgomyy@gm boddm)

¥ slioJdgdgmms  3mddsbools  do@mgsdo  dmbsfoangdols  Fgbo
labour codetemination and labour markets

}0bsbly@mo Igedogangdo (financial intermediarie

Logmbom dodggdo s godo@Gomols dobomo (Stock exchande and
capital market

K K

% Hopt, Wymeersch,(Edit)Hopt, Corporate Govrnance in Geany in:Capital Markets and Company
Law, Oxford University Press, New Yourk, 2003, 292.

100 German Corporate Governance Cofs amended on May 13, 2013 with proposals from the plenary
meetingofMay13,2013)ForewosatImisawvdomia: http://www.thyssenkrupp.com/documents/investor/
German_Corporate_Governance Code May 2013(ipadlios gamoxmobilia:14:05.2014)

191 evropuli kompania ( TheEuropean Company International , laTinurad: Societas
Europaea abreviatura  SE) warmoadgens kompaniis iuridiul formas evrokavSirsa

da evropis ekonomikur sivrceSi, romlic Segmnilia evropuli samarTlis

Sesabamisad da mogmedebs 2004 wlidan. aRniSuli formiT kompanis afuZne ben
ZiriTadad im mizni T, raTa gascdnen erTi konkretuli gveynis sazRvrebs da
biznesi awarmoon mTeli evropis masStabiT, xolo kompania daeqvembdebaros

evrokavSiris kanonmdeblobas, diregtivebsa da reguleaciebs. ix. Van Gervan, Paul

(Edit), The Europeaompany, Volume Il, Cambridge University Press, New York, 2088, 3

02yvan Gervan, Paul (Edif)The European Company, Volume Il, Cambridge University Press, New
York, 2008, 33.

193 Council Regulation (EC) No2157/2001 of 8 October 2001 on the Statute foropem Company
(SE) artic: 38(b) xelmisawvdomia: http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2001:294:0001:0021:en:PDF

(bolos gamoxmobilia: 16.05.2014)

04van Gervan, Paul (Edif)The European Company, Volume Il, Cambridge University Press, New
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¥ 3OO3MOS30Yo  JobA®m@ol dsbsdo (dgafyds wonxmgds)
market of corporate control e.i. takever bids

¥ 0bgm@doiools  aodgmogbgds s oywo@o  (disclosure and
auditing/'®

informaciis miwodeba da auditi mniSvnelovan rols TamaSobs
rogorc germani  aSi aseve saeTaSoriso masStabiT korporaciuli
marTvis sistemaSi. kompaniaTa mxridan informaciis gamJRavnebis
(Disclosurg  valdebuleba, romlebic mraval fomiT aris
gamoxatuli, utyuari informaciis miRebis garantias warmoadgens

aRniSnul bazarze monawileTaTvis, ¢ ansakuT rebiT ki auditis
Sedegad miRebuli  informaciaa mniSvnelovani. 106
didi britaneTisgan gansxvavebiT (UK Companies Act 2006

germaniaSi ar aris erTi homogenuri kanoni kompaniebis Sesaxeb.

ss-is  maregulireb el normebs  Seicavs  kanoni  saaqcio
sazogadoebis Sesaxeb, Sps-s Sesaxeb ki kanoni SezRuduli
pasuxismgeblobis kompaniebis S  esaxeb. Kkompanig romlis aqciebic

sajarod aris savWrod daSvebuli , unda Camoyal ibdes ss -is
formiT an gamoiyenos evropuli sawarmos (Sociates Europea (SE)
iuridiuli forma. germanuli saagcio sazogadebis Sesaxeb kanonis

Tanaxmad or safexuriani korporaciuli marTvis sistemis
arseboba savaldebulo a, kerZod savaldebuloa sameTvalyureo

sabWo da direqt orati. germaniaSi sasamarTlo pra gtikas ar aqvs
gavlena sawarmos organizaciasa da st ruqturis C  amoalibebasTan
dakavSirebiT ise rogorc es did britaneTSia. '

gemanuli sakorporacio kanonmdeblbis  Tanaxmad Ss -S

moe€lxoveba hyavdes sameTvalyureo sabWo sul cota sami wevriT
mainc. amasTan nebismier SemTxvevaSi, wevrebis raodenoba samze
gayofadi unda iyos. sameTvalyure o sabWos wevrebis raodenoba
Semdegnairad aris SezRuduli:

¥ 30335b0sl, Mmdgaoloi ozl 15. dogromb  g30mdpg megbmdbols

Lo(gbgdm 35303 o0, YR GO RL 34o309L
Lodgomgogyy@gm Loddm 50599393 9L 9 Fagools
9oy 9bemdbom.

¥ 15 dogomb g3@mbg dgdo  Lofgbogdm  godo@domols  dJmby
303356090L, xamgds ofgm dgoggm Ladgmgomyy@dgem  Loddm
>™59d9@ 9L 15 (9300l dgdowygbgomdom.

¥ bogm 10 dogromb 930mb  bgdmo  Lofglegdm  go30@seols
3Jmbg 3033560931 5Mo9dgBaL 21 F9300l 900w gbenmdom.”

1% Hopt, Wymeersch,(EditHopt, Corporate Govrnance in Germany in:Capital Markets and Company
Law, Oxford University Press, New YourlR003 P.291ix. aseve: hopti, k. , korporaciuli

marTva evropaSi: regulirebis axali modeli da rbili samarTali, , samarTlis

Jurnali, Tsu iuridiuli fakulteti #1, 2009 Targmni: burduli.

106 Hopt, Wymeersch,(EditHopt, Corporate Govrnance in GermaimyCapital Markets and Company
Law, Oxford University Press, New Yourk, 2003, 295.

107 kawamura, Anderson, (Edit) Rodewald, Tielm&®grmany :in Corporate Governance, Jurisdictional
Comparisons, Sweet & Maxwell, London 2013, 97.

198 Jausas, (Edit LachmannGermany, in: Company Formation, Globe Business Publishing, London,
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Sps (Gsesellschaft mit beschrankter allungGmbH) iuridiuli piris

yvelaze gavrcelebuli formaa germaniSi vinadian :
am organizaciul samarTlebrivi formis kompaniis mimarT naklebi

moTxovnebia dawesebuli k  anonndeblis mxirad an ss -Tan
(AktiengesellscHa -AG) SedarebiT. Sebamisad , Sps-ufro mognil fo rmas
warmoadges SedarebiT mcire biznesis warmoebisas, vinaidan Sps -Si,
iseve rogorc ss -Si, aqcionerTa pasuxismgebloba SezRudulia. ss -

sagan gansxvavebiT  aqcionerbs aqvT mniSvnelovhad meti
SesaZlebl oba Caerion kompaniis marTvis procesSi, ufro metic :

maT saSuleba agvT miscen pirdapiri instruqci ebi Sps -s
di reqtorebs. " miuxedavad aqcionerTa mxridan pirdapiri
miTiTebis  SesaZleblobisa, direqtorebi  erToblivad da
individualurad arian pasuxismgebelni kompaniis mimarT. " (GmbH
43, sub.2

diregtorati valdebulia sameTvalyureo sabWos miawodos

srulyofli da amomwuravi informacia kompaniis sagmianobis, misi
politikisa da biznesis ganviTarebis Sesaxeb. 1“

germanuli korporaciul i marTvis modeli naklebad efeqt uri
da mognilia amerikul marTvis modelTan SedarebiT. germaniaSi
kompaniebi moklebulni arian SesaZleblobas , hyavdeT
mravalferovani aqcionerebi da , Sesabamisad, miiRon Senatani
maTgan. biznesi ar ganicdis efeqts Serwyma -dauflebaTa Sedegad,

ris gamoc, komp aniam, romlic ver muSaobs e feqt urad, SesaZloa
kvlavac gaagrZelos araefqturi sagmianoba. bankebis mxridan
mniSvnelovani gavlena menejmentze aiZulebs maT moaxdinon

investireba usafrTxo operaci ebSi da Tavi Seikavon sarisko
investirebisagan, ' romelsac , rogorc wesi, Se saZloa  meti
sargeb eli  hgondes.

miuxedavad  CamoTVvlili naklovanebebisa, @ samarTlianoba

moiTxovs aRiniSnos, rom germanul kompaniebs, sxva dasavleT
evropul kompaniebTan SedarebiT, yvelaze naklebad SeexoT
msoflio ekonomikuri krizisi. germanul kompaniaSi dasagmebulebi
sargeblobe n mniSvnelovnad ufro meti SeRavaTebiT da uflebebiT,
vidre  amerikaSi. igulisxmeba anazRaureba, anazRaurebadi
Svebulebis xangrZlivoba, daculoba samsaxuridan daTxovnis
winaaRmdeg da sxva benefitebi. '°

2009, 340.
1%9van Hulle, Gesell, (EditEuropean Corporate Law, Nomos Verlagsgesellschaft, BBdeen, 2006,
155.
110 jgve. 158.
1 Girasa, Corporate Governance and Finance Law, Palgrave&NiEzmNew York, 2013,98.
112

iqve.

3 Girasa, Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013,98.
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2.4.inglisis korporaciuli marTvis modeli rogorc
pro -aqcioneristuli modelis gaumjobesebuli
(modernistuli) varianti - Enlightened Shareholder Model

inglisis sakorporacio samarTali cdilobs miagnos oqros
Sualeds aqcionerTa mimarT mego br ulad ganwyobl (Shareholdep da
steikholder (Sakeholde) nodelebs Soris. kompaniaTa Sesaxeb aqgtis
Tanaxmad kompaniis  upirvelesi mizania Segmnas  mogeba
agcionerTaTvis, magram igi ufro Sors midis da adgens, rom amiT

ar Semoifargleba komaniis mizani, funqcia da valdebule bebi da
rom igi valdebulia sawarmoSi dasagmebul pirTa , moxmarebelTa,
kreditorebis da zogadad sazogadebis interesebi gaiTvaliswinos.
miiCneva rom zemoaRniSnuli fagtorebi , saboloo jamSi , gavlenas
axdens kompaniis momgebianobaze. "

aRniSnuli modelis strategiul ganmasxvavebel i niSani swored

imaSi mdgomareobs , rom am modelis Tanaxmad, direqtoratis
upirveles mizans warmodgens aqcionerTaTvis mogebis motana,

Tumca es ar aris misi erTaderTi mizani. direqgtorati
valdebulia gaiTvaliswinos kompaniis grZelvadiani da
moHevadiani interesebi, rac Tavis Tavad gqulis xmobs umavi

socialuri, eTikuri, garemosdacviTi, ekonomikuri da zogadad
sazogadeobis interesebisa da fagtorebis gaTvaliswinebas.
aRniSnuli midgomis Tanaxmad , direqtorati ar aris val debuli
aqgcionerTa jgufisa Tu umravlesobaSi myof aqgcionerTa mim arT
aramed direqto  ri valdebulia kompaniis rogorc mTlianis winaSe
da aRniSnuli va | debulebis gaTvaliswiebiT , kompaniis marTvis am
organo m unda uzrunvelyos misi warmateba da momgebianoba
grZelvadian perspeqtivaSi.

es modeli pro  -aqcioneristuli modelis (Shareholder Modgl
safuZvelzea aRmocenebuli da emsaxureba aqcionerTa Semosavlis
gazrdas grZelvadian perspeqtivaSi, rac am Teoriis Tan axmad
TavisTavad gulisxmobs , rom kompaniis warmateba grZelvadian
perspeqgtivaSi mxolod aqcionerTa interesebs scdeba da moicavs
steikholderebis interesebis gaTvaliswinebas ac."

britanuli kanonmdeb lobis mier aRniSnul modelze ar Cevanis
gakeTeba ikveTe ba kompaniaTa Sesaxeb aqtis 172 -e (1) muxlis
Sinaarsidan, romlis Y Tanaxmadag direqtorebi valdebul ni arian
xeli  Seuwyon kompanias warmatebis miRwevaSi, imogmedon
keTilsidisierad (Act in good faith im rwmeniT, rom maTi es mogmedeba
warmatebas moutans kompanias, aqgcionerebis, rogorc erTi
mTliani jgufis, sakeTildReod. (for the benefit of its members asvholg
am gnamartebidan naTlad Cnhas , rom direqtoris mier valdebulebis
darRvevas eq neba adgili , Tuki igi imogedebs agcionerTa romelime
jgufis, Tund ac umravlesoabaSi myofi agcioner Is, da ara

’
115

114 jgve.108

115 jgve.

116 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, B, Oxford University
Press, Oxford, 2013, 257.
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agcionerTa , rogorc erTi mTliani jgufis, sakeTildReod. 1

zemoaRni Snuli  principi Xazs usvams im garemo ebas, rom
britaneT is kompaniaTa Sesaxeb aqti (Companies Act 2006aqcionerebs
aniWebs prioritets. dasaxelebuli aqgtis 172 -e paragrafi ar unda
ignes wakiTxuli imgvarad, TiTqos igi aRiarebs far To,
steikholderul models, vinai dan direqtorebs  gaaCniaT
uflebamosileba ganixilon mesame pirTa interesebi, mxolod im
ode nobiT, rac aucilebelia aqgcionerTa aqciebis Ri rebulebis
magsimizaciisaTvis  (Maximizing Shareholder Valjerac imaze miuTiTebs
rom britan eTis korporaciuli marTvis modeli

pro -aqgcioneristulia e

SeiZleba iTqvas, rom aSS -Si da did britaneTSi arsebuli
korporaciuli marTvis modelis pirobebSi, aqcionerebis mxridan
kompaniis mmarTvelobasa da yoveldRiur sagmianobaSi Careva

iISviaTad an TiTgmis saerTod ar xdeb a, maSin, rodesac germaniSi
msgavsi fatebi sakmaod xSiria. did britaneTsa da aSS -Si
instituciuri investorebi Warboben da , Sesabamisad, iSviaTia didi
wilis mqgone aqcioener ebis arseboba. germaniaSi xSiria agciaTa
didi wilis flobis fa gtebi, rac aqcionerTa mxiradn k ompaniis
marTvis procesSi Carevi s SesaZleblobas zrdis da wvevs
sameTvalyureo sabWosa da direqgtoratis arasaTanado

damoukideblobas . maSin, rodesac instituciuri investori mraval
kompaniaSi axdens kapitaldabandebas da igi ar aris
dainteresebuli moax dinos kompaniis mmarTvelobi S sistemis
modelireba, igi am p rocesebSi ar ereva da urCevnia gavides
arasasurveli kompaniidan aqciebis gasxvisebis gziT, vidre mis
marTvis sistemis refomirebaze dakargos dro. 1o

aqgcionerTa mxridan pasiuri rolis Sesruleba kompanii s marTvs
procesSi, dadebiT movlenad SeiZleba CaiTvalos imdenad :
ramdenadac dir eqtorats, rogorc wesi, aqvs biznesis marTvis
SesaZlebloba , codna, gamocdileba da unari. maSin , rodesac
aqgcioneri SesaZloa ar iyos gaTviTcnobi erebuli am procesebSi
da misi mxrida n Careva uaryofiT gavlenas axdendes kompaniis
biznes sagmianobaze.

Tumca arsebobs mere mxarec, direqtorebs SesaZloa gauCndeT

cduneba gamoiyenon kompaniaze kontroli sakuTari , da ara
kompaniis interesebisaTvis (Agency ©st). aseve SeiZleba warmoiSvas
kompaniis saxsrebis mfla ngvelobiTi xarjvis problema, rac :
rogorc wesi , gamoixateba xolme ara aucilebel vizitebSi,

Seusabamod maRal xelfassa da bonusebSi da sxva msgavsi saxis
danaxarjebSi.

117 jgve.257.
18 Bruner, Corporate Governance in the Comrromw World, Cambridge University Press, New York,
2013,35.
19 Girasa, Corporate Governance and Finance Law, Palgrave&M1cmillan, New York, 2013,110.
120 ;
iq ve.
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2.4.1. daemorCile an ganmarte !

— Comply or Explain Rule

britaneTis korporaciuli marTvis kodegsis Tanaxmad principi
QdaemorCile  an ganmarte O (Comply or Explain Ble) didi britaneTis
koporaciuli marTvis savaWro niSan ia. kodegsi ar warmodgens
mkacri danawesebis erTobliobas da miiCneva , rom Kkargi
korporaciuli marTva SesaZloa ganxorcieldes sxvagvarada c,
vidre es kodegsiTaa dadgenili. Sesabanisad direqtorats
moeTxoveba imogmedos kodeqsiT dadgenili wesebi s dacviT, an
SeZlos dadgenili  wesebisagan gadaxvevis  aucileblobis
srulyofilad da sar whunod dasabuTeba , axna imisa, Tu ratom
miiRo sxvagvari gadawyvetileba. aRniSnuli danawesi kodeqgsis
mognilobas uzrunvelyofs da mowonebas imsaxurebs , rogorc
aqcionerebis aseve direqgtorTa mxridanac. 122

ddaemorCile an ganmarte O — principi warmatebiT gamoiyeneba
fasiani gaRaldebiT movaWre kompaniebisaTvis. am tipis kompaniis
valdebulebas warmoadgens daemorCilos AZlistingisO wesebs, an
daasabuTos ra mizeziT ar icavs dadgenil normebs. 12

korporaciuli  marTvis kodeqgsis Tanaxmad , direqtorTa
raodenoba kompaniSi unda ganisazRvros kompaniis sagminobis
Sesabamisad, imgvarad , rom kompaniam normalurad da efeqturad

sagmianobis ganxorcileba SeZlos. igi ar unda iyos Seusabamod
Semcirebuli an gazrdili. ¢ amasTan bordis Tavjdomarisa
(Charimer) da aR amasrulebli direqtoris (Chief Executivg fungciebi
sxvadasxva pirovnebis mier unda sruldebodes da maT Soris
uflebamosilebebi mkafiod unda iyos gamijnuli. 123

bordis Tavmjdomarisa da generaluri aRmasrulebeli
direqgtoris pozciaze erTidaigive piris daniSv na ar aris
rekomendirebuli. aRniSnuli Tanamdebobrivi funqgciebi
Sesrulebul unda ignes sxvadsxva pirovhebebs mier, fuqciebi am
or pozicas Soris naTlad , (werilobiTi dokumetis saxiT ) unda
iyos gamijnuli. 126

korporaciuli marTvis kodegsi ar uSvebs yofili

aRmsrulebeli  direqtoris daniSvnas bordis Tvmjdomaris
poziciaze Tuki aqcionerTa umravlesobis mxridan ar igneba

21 zog ierT wyaroSi  naTargmnia rogorc  OdaemorCile an axseniOix.

evrogaerTianeba korporaciuli marTvis gaumjobesebisaTvis, xelmisawvdomia:
http://www.elg.ge/?action=news&npid=28&lang=gep aseve: Green Paper The EU Corporate
Governance Frameworkhttp://www.elg.ge/cms/site_images/EU%20Green%20Paper.pdf

122 The UK Corporate Governance Cqdas amended on September 201Zamply or Explain,
xelmisawvdomia: https://www.frc.org.uk/OuiwWork/Publications/Corporat&overnance/UK
CorporateGovernanceCode Septembel012.pdf (bolos gamoxmobilia 14.05.2014)

123 evrogaerTianeba korporaciuli marTvis gaumjobesebisaTvis, xelmisawvdomia:
http://www.elg.ge/?action=news&npid=28&lang=geo

124SmerdonA practical Guide to Corporate GovernancFdiition, Sweet&Maxwell, London, 2010, 58.
125 The UK Corporate Governance Cqdas amended on September 2012 , provision A.2.1,
xelmisawvdomia: https://www.frc.org.uk/OuiwWork/Publications/Corporat&overnance/UK
CorporateGovernanceCode SeptembeR012.pdf (bolos gamoxmo bilia 14.05.2014)

126 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Btl, Oxford University
Press, Oxford, 2013, 65.




gacemuli Tanxmoba aRniSnulTan dakavSirebiT. aseT SemTvevaSi
kompaniis aqcionerebs unda waredginoT aqti QiaemorCile an
ganmarte O (comply or explaijjy sadac gan nartebuli igneba msgavsi
gadawyvetilebis safuZvlebi da aucilebloba kompaniisaTvis 7
aRniSnuli SezRudva ganpirobebulia im saSiSroebis arsebobiT ,

rom aRmasrulebeli direqtori , mis mier manamde ganxorcielebuli
sagminobis specifikis gaTvaliswiebiT , ver SeZlebs
damoukideblobis SenarC  unebas. martiva d rom iTqvas , igi kvlavac
ecdeba ganaxorcielos aRmasrulebli direqtoris funqciebi an
dafaros aRmasrulebel po ziciaze yofnis periodSi Cadenili
gadacdomebi.

miuxedavad zemoTTgmulisa , arsebobs imgvari precedentebic,

rodesac kompniis aRamasrulebli direqtori bordis Tavjdomared

dainiSna, maT Soris Barclays Bank da HSBC sadac , Sesabamisad, meT
bareti  (Matt Barrett) da stefan grini (Stephen GregndaniSnul ignen
bordis Tvamjdomaris p 0zi ciaze mas Semdeg, rac isini ikavebdenen
aRmasrulebeli direqtoris Tanamdebobas. orive kopaniis mier
wrdgenil igna aqcionerTaTvis werili QiaemorCile  an ganmarte O
pricipebis Sesabamisad . Kkorporaciuli marTvis kodeqgsi aseve
iTvaliswinebs damoukidebeli diregtorebis aucilebel arsebobas

bordis SemadgenlobaSi. %

wess  daemorCile an ganmarte O iTvaliswinebs germaniis
korporaciuli marTvis kodegsic, romlis Tanaxmadac , tegstSi
gamoyenebuli sitva OundaO, Tavis TavSi gulisxmobs, rom

germanulma kompaniam unda Seasrulos aRniSnuli rekomendacia an ,
winaaRmdeg SemTxvevaS] axsnas, ratom miiRo sxva gvrad mogmedebis
gadawyvetileba. aRniSnuli wesi xels uwyobs kodeqgsis mognilobas
da aseve saSulebas aZl  evs kompaniis menejments, sakuTari wvlili
Seitanos korporaciuli marTvis Semdgom ganviTar ebaSi."”
saaqgcio s azogadoebaTa Sesaxeb ka nonis 161-e paragrafis
Tanaxmad saaqcio sazogado eba valdebulia sajarod daadasturos ,
rom korporaciuli marTvis kodeqsis Sesabamisad operirebs, xolo
winaaRndeg SemTxvevaSi, valdebulia axsnas kodeqsis konkretuli
rekomendaci(eb)is Se usruleblobis mizezi da safuzveli. 131
aRniSnulidan gamomdinare cxadia , rom germanuli
kanonmdeblobis Tanaxmad , korporaciuli marTvis kodegsis
pricnipebis zedmiwevniT Sesrul eba saval debulo ar aris . Tumca
saaqcio sazaogadoebaTa Sesaxeb kanonis 161 -e paragrafi s Tanaxmad
savaldeb ulo wesiT, sajarod unda ignes gamJRavnebuli,
korporaciuli marTvi s kodegsis principebis Sesabamisad xdeba
kompaniis marTva Tu ara

127 SmerdonA practical Guide to Corporate GovernancB, B, Sweet&Maxwell, London, 2010, P60
61.
128 jove.61.

129 Sprerdon, A practical Guide to Corporate GovernancBEtl, Sweet&Maxwell, London, 2010, 63.

130 German Corporate Governance Co@s amended on May 13, 2013 with proposals from the plenary
meetingofMay13,2013eImisawvdomia: http://www.thyssenkrupp.com/documents/investor/German_
Corporate_Governance_Code May 2013.flafflos gamoxmobilia:14:05.2014)

131 awamura, Anderson, () Rodewald, TielmanGermany :in Corporate Governance, Jurisdictional
Comparisons, Sweet & Maxwell, London ,2013, 97.
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menejmentis mier cru informaciis miwodeba korporaciuli
marTvis kodeqsTan kompaniis marTvis Sesabmisobis Sesaxeb,
TavisTavad da calsaxad ar warmoSobs maT pasuxismgeblobas,
magram Tuki kodegsTan SeusabamobasTan erTa d saxezea samogalago
samarTlebrivi an  sisxlissama rTlebrivi gadacdoma ,  maSin
SesaZoa direqtorTa piradi pasuxismgebl obis sakiTxi dadges. '

korpraciuli marTvis gamarTul sistem as uamravi da debiTi
Sedegi moagvs rogo rc Tavd kompaniisaTvis , aseve zogadad im
sazogadebisaTvis sadac kompania axorcielbs sagminobas.
korpo raci uli marTva , SesaZloa gamoyenebul ignes rogorc
r iskebis efeqturi marTvis meqganizmi. ig i aseve iZleva OgarantiasO
rom kompania ar aRm oCndeba makontrolebeli organoebis mxridan
dawesebuli jarime bisa Tu sxvagvari sajarimo gadasax adebis
pirispir. Sesabami  sad, Tuki kompaniis korporaciu | i marTva am
yvelafers uzrunvelyofs miiCneva , rom funqcia Sesruleblia,
vinaidan mis daniSnulebas warmoadgens swored kompaniaSi
sakuTrebisa da kontrolis gamijvnis Sedegad warmoSobili
interesTa konfligtis efeqt uri regulireba da marTva.

2.5. korporaciuli marTvis sistema sagarTveloSi

garTul kanonmdeblobaSi korporaciuli marTvis erTiani
ganamarteba ar arsebobs ™, Tumca iuridiul literaturaSi igi
isev e ganimarteba rogorc zemoT igna ganxiluli 34 da rogorc
amas aRiarebs TiTgmis yvela qveynis korporaciuli marTvis
kodeqgsi, kerZod k  orporaciuli marTva warmoadgens
korporaciebis xelmZRvanelobisa da marTvis sistema s
sagarTveloSi mogmedi komerciuli bankebisaTvis Segmnili
korporaciuli marTvis kodeqsi ganmartavs, rom korporaciuli
marTva warmoadgens marTvisa da kontrolis erTian sistemas,
romelic gansazRvravs uflebebisa da  pasuxismgeblobebis

ganawilebas mmarTvel organoebs, aRmasrulebel organoebs ,
agcionerebsa da kompaniiT dainteresebul sxva mxareebs Soris.
korporaciuli marTva aseve moicavs gadawyvetilebisa da kompaniis
sagmianobis ganxorcie lebis efeqturobaze monitoringTan
dakavSirebul wesebs da procedurebs. 136

saqarTveloSi ar aris unificirebuli sakanonmdeblo aqti
korporaciul marTvasTan dakavSirebiT da Sesabamisad
relevanturi gcevis wesebi dadgneilia da ganamrtebulia

132 jgve.

13 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporat8overnance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 504.

B ix. Tavi llI

135 jx. Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba
sakorporacio samarTalSi, Thilisi, 2006, 11.

138korporaciuli marTvis kodeqgsi komerciuli bankebisaTvis, mxuli 2 (a) IFC-

International Financial CorporationThbilisi 2009.
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sxvadasxva sakanonmdeblo w vyaroebSi . kerZod , mewarmeTa Sesaxb
sagarTvelos kanon i, fasiani gaRaldebis bazris Sesaxeb kanon I,
komerciuli ban kebis sagmianobis Sesaxeb kanoni , erovnuli bankis
brZanebebTan erTad, aregulebs korporaciul marTvasTan

dakavSirebul mniSvnelovan sakiTxebs. komerciul bankebTan
mimarTebaSi, IFC **"-is mier, bankebis asociaciasTan da safondo
birJasTan erTad SemuSavebul igna korporaciuli marTvis kodeqsi
romelic ar warmoadgens savaldebulo  dakum enets da
sarekomendacio xasi aTs at arebs. “*

finansuri institutebi mniSvne lovan rol s TamaSoben araerTi
garTuli komp aniis korporaciuli marTvis procesSi. magaliTad
banki rogorc kreditori, sakerdito xelSekrulbidan gamomdinare
inarCunebs uflebamosilebas mon itoringi gauwios msesxebeli

konpaniis  sagmianobas. ¥ am mxriv, germaniaSi arsebul

mdgomareobasTan msgavsela aSkarad ikveTeba.

garTuli kompaniebi ZiriTadad debitoruli finansirebiT
sargebloben rac komerciuli bankebis Zalauflebas zrdis, Tumca
unda aRiniSnos, rom komerciul bankebs saqarTveloSi ar agvT
SesaZlebloba daeuflon kompanii s sakotrolo pakets, erovnuli
bankis nebarTvis gareSe.

komerciuli bankebis sagminonis Se saxeb saqarTvelos kanonis
melQa) muxlis Tanaxmad , komerciuli banki uflebamosilia
erovnuli bankis winaswari nebarTvis gareSe, pirdapir an
arapirdapir flobdes iuridiul I piris sawesdebo kapitalis
wilis araumets 20 % isa, Tu bankis wili ar aRemateba misi
saaqcio kapiralis 15 % -s.  aRniSnuli muxlidan gamomdinare ,
komerciuli bankis mier sxva iuriudli piris sawesdebo
kalpitalis  sakontrolo  paketis flobis S esaZlebloba
gamoricx uli ar aris . komerciul banks amisaTvis das Wirdeba
ervnuli bankis Tanxmoba . erovnuli bankis Tanxmobaa saWiro aseve ,
Tuki komerciuli bankis mier sxva sawarmoSi SeZenili wili
aRemateba bankis saaqcio kapitalis 15% -S.

mewarmeTa Sesaeb saqarTvelos kanoni Tavda  pirvelad germanuli
kanonmdeblobis  gavlenas  ganicdida gansxvavbiT  fasiani
gaRaldebis bazris Sesaxeb kanonisagan, romelic amerikuli
modelis mixedviT igna Segmnili.

mewarmeTa Sesaxeb sagarTvelos kanonSi 2008 wlis 14 marts
ganxorcielebuli cvlilebebis Semdeg, Zneli saTgmelia, Tu
sawarmos mmarTvelobis romeli forma da s istema igna arCeuli.
kardinalurad Se icvala garTuli korporaciebis regu lir ebis
sanarT lebrivi reJimi. kanonis manamde arsebuli red aqcia saaqcio

137 |FC-International Finance Corporation,saerTaSoriso safinanso korporacia,

korporaciis Sesaxeb detaluri informacia iX.
http://www.ifc.org/wps/wcm/connect/corp _ext content/ifc_external corporate site/home

138 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 505.

138 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporat8overnance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 506.
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sazo gadoebaSi sameTvalyureo sabWos arsebobas savaldebulod
Tvlida, Sps -ebisaTvis es organo fakultaturi iyo. cvlilebebis
Semdeg Spsis mo nwesrigebeli no  r mebis moculoba mkveTrad
Semcirda. kanonmdebelma me wame subieqtebs mi sca Se sabamisi
sakiTxebis wesdebiT regulirebis fa r To uflebamosileba ris
Sedegadac sameTvalyureo sabWoze miTiTeba Sps -sTan mimarTebaSi
saer Tod gaqgra. sameTvalyureo sabWos arseboba faku ltaturia
saaqcio sazogadoe bisaTvisac , garda kanoniT gaTvali swinebuli
SemTxvevebisa.

SeiZleba iTgvas, rom ganxorcielebuli cvlilebebis Sedegad
imperatiuli normebi dmewarmeTa SesaxebO sagarTvelos kanonSi

sagr Znoblad Semcirebulia Sesabamisad kanonmdeblis mier default
rule anu dispoziciuri mowesrigebis reJimi igna arCeuli . saerTo
krebis kompetencia, nawilobriv . an Tundac mTlianad , SesaZloa
sameTvalyureo sabWos an diregtorats gadeces . aseTi danawesi
ucxoa germanuli saagcio samarTlisaTvis. 1

sazogadoebis dafuZnebis msurvels Tavis uf lad SeuZlia
wesdebaSi Setanis gziT daareguliros da gaiTvaliswinos mi sTvi s
mniSvnelovani sakiTxebi. magaliTad: &dividendebis odenoba da
misi miRebis wesi ganisazRvreba sazogadoebis wesdebiTO 142
awesdebiT SeiZleba dadgindes gansxvavebuli wesi , romelic
uzrunvelyofs  Cveu leb ri vi da privilegirebuli  aqciebis
uflebaTa sxvagvarad gansazRvrasO. 3 kanonis Zveli versia,
privileg irebuli da Cveulebrivi aqciebis ufl ebaTa sxvagvarad
gansazRvris SesaZleblobas, wesdebaSi gansxvavebuli we sis

Setanis gziT ar iTvaliswinebda.

amgvarad, SeiZleba iTqvas, rom korporaciuli marTvis garTuli
madeli  sul uf ro metad daSo rda germnuls , magaliTad:
OwesdebiT SeiZleba gan isazRvros, rom sameTvalyureo sabWos
wevri  (wevrebi) iyos am saa (cio sazogadoebis direqtori
(direqtorebi)O .44 am axali normis Sesa  bamisad gaugmda kidev erTi
imperatiuli norma , romelsac dmewarmeTa SesaxebO saqgarTvelos
kanoni iTvaliswinebda...: &sameTvalyureo sabWos wevri ar SeiZleba
imavdroulad iyos sazogadoebis direqtori an sxva

pasuxismgebeli aRmasrulebeli  piriO . ¥ agreTve kanonis
gaugmebuli redagciis Tanaxmad , direqtoratis funqciebi ar
‘dgodengds gadascemoda sameTvalyureo sabWos . mogmedi redagcia ki
sapirispiros awesebs da araorazrovnad ganmartavs, rom
direqgtoratis funqciebi SeiZleba gadaeces sameTvalyureo sabWos ,

YO purduli, saaqcio samarTlis safuZvlebi, tomi I, Thilisi, 2010, 98.

4 jgve.

“’OmewarmeTa Sesaxeb€agarTvelos kanoni, 52.1_e muxli, 3 -e winadadeba.
“OmewarmeTa Sesaxeb€aqarTvelos kanoni, 52.1_e muxli 4 -e winadadeba.

144 OmewarmeTa SesaxebOsaqarTvelos kanoni, 55 e muxli 2 -e pungti, meore
winadadeba.

“5sOmewarmeTa SesaxebO saqarTvelos kanoni, 55.3 muxli, (gaugmebuli redaqgcia).
gaugmebulia sagarTvelos kanoniT CmewarmeTa Sesaxeb E kanonSi cvlilebebisa

da damatebebis DSetanis Sesaxeb, dokumentis #5913, 14.03.2008.
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Tu ki es wesdebiT igneba gansazRvruli.

garTuli samewarmeo kanonmdeblobis reformirebis
aucileblobaze am sferoSi moRvawe yvela iuristi Tanxmdeba ,
Tumca kamaTsa da azrTa sxvadasxvaobas iwvevs sakiTxi,
korporaciuli marTvis erT -safexuriani (monisturi) sistema unda
i gnes arCeuli, Tu or safexuriani (dualisturi) . Sesabamisad, am
sistem ebs hyavs Tavisi momxreebic da mowina aRmdegenic, romlebic
cdiloben daasabuTon sakuTari pozociis marTebuloba.

aRniSnulTan dakavSirebiT , msoflioSi arsebuli praqgtika
aCvenebs, rom orive maTgans SeuZlia Segmnas warmatebuli marTvisa
da zedamxedvelobis sistema, ifungcioniros warmatebulad. 16

germania orsafuxiriani sistemis mimdevaria, maSin rodesac
aSSSi da did britaneTSi erTsafexuriani bordi warmatebiT
funqcionrebs. Sesabamisad, Aes is SemTxvevaa, rodesac iuristebis

dava am sistemebis dadebiT Tu uary ofiT mxareebze arafris
momcemia(im TvalsazrisiT, rom orive maTgans aqvs dadebiTi da
uaryofiTi mxaeebi) . mTavaria arsebuli tradicebisa da praqtik IS
gaTvaliswinebiT SeirCes is sistema, romlic ufro misaRebi da
mosaxerxebelia garTuli realobisaTvis, romelic SeZlebs ufro
warmatebulad fungcionirebas Cven S gveyanaSi.

mewarmeTa Sesaxeb kanoni kompaniis damfuZneblebs aniWebs
uflebamosilebas gaakeTon arCevani  korporaciuli marT vis
monistur da dualistrur sistemebs Soris. aqgcioners/partniors
Tu egneba ufleba airCios korporaciuli marTvis modeli,
gaakeTos arCevani erTsafexurian (monistur) da orsafexurian
(dualistur) sistemebs So ris, amaSi cxadia cudi araferia.
mewarmeTa Sesaxeb kanoms xarvezs warmoadgens is, rom kanonis
Tanaxmad naTlad ar aris gansazRvruli rogor unda i gnes
marTuli kompania arCevanis gakeTebis Semdeg. am mxriv , kanonSi

cvlilebis ganxorcielebis aucilebloba aSkarad saxezea.
kanoniT unda ganisazRvros damoukidebeli diregtorebis

arsebobis aucilebloba im SemTxvevaSi , Tuki damfuZneb elTa mier
arCeuli igneba erTs afexuriani sistema. aseve ar unda iyos
dasaSvebi damoukidebeli dire gtorebis da aRmasrulebeli

direq torebis fun gciaTa aRreva, iseve rogorc es ar aris
dasaSvebi amerikul da inglisur bordSi. dualisturi sistemis
arCevis SemTxvevaSi, kanoni ar unda iZleodes Ses aZleblobas , rom

sameTvalyureo sabWos wevri imavdroulad iyos direqgtoratis
wevric, sxvagvarad am or organos Soris fungciaTa gamijvna azrs
dakargavs. (germanuli modeli)

amgvarad, garTuli korporaciuli marTvis modeli mimzidveli

aRmoCndeba rogorc amerikuli , aseve britanuli Tu evropuli
kompaniebisaTvis, vinaidan maT egnebaT saSualeba airCion maTTvis
nacnobi regulireba. garTuli kompaniebis mognilobis

146 Recommendation on the role of (independent) -executive or supervisory directors, Consultation
document of the Services of the Internal Market  Directorate  General ,
EurpopeanCommission,Brussels,5May28@#misawvdomia: http://ec.europa.eu/internal market/com

panydocs/independence/20@%-consultation en.pdf
(bolos gamoxmobilia: 24.04.2014)
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TvalsazrisiT, aseve mniSvnelovania, rom kanoniT SesaZlebeli

iyos erTxel arCeuli korporaciuli marTvis sistemis S ecvla,
xolo aRniSnuli gadawyvetilebis m iRebis ufleba aqcionerTa
umravlesobas unda gondes. Amsgavsi normis arseboba saSualebas
miscems kompanias eZebos investori, biznes partniori Tu

potenciu ri  myidveli (magaliTad Serwymis mizniT) rogorc
amerikaSi, aseve ewopis nebismier qveyanaSi, egneba ra mas
saSuale ba moaxdinos korporaciuli marTvis sistemis cvlileba

myidvelis interesebis Sesabamisad.

2.6. direqgtoratis roli korporaciuli marTvis sistemasSi

direqtorati, korporaciuli marTvis sistemaSi

asrulebs, saimedo dacvis funqcias kompaniasa da
kompaniis mesakuTreebs (aqcioner ebs) Soris, xolo
meore mxriv , uzunvelyofs sakontraqto
urTierTobis dacvas menejmentsa da kompanias
Soris. %
aSS-is korporaciuli marTvis modelSi, dir eqgtori centralur
rols  aserulebs. direqgtorats micemuli  aqvs farTo

uflebamosileba miiRos gadwyvetilebani kompaniis sagmianobasTan
dakavSirebul TiTgmis yv ela mniSvnel ovan sakiTxze. am kuTxiT
igi gansxvavdeba iurisdigciebisgan sadac mniSvnelovan
gadawyvetilebebs, (magaliTad , dividendis ganawilebis polit ika,
kompaniisaTvis saWiro garkveuli sagnebi s SeZenis sakiTxi da a.S.)
agcioneTa kreba iRebs, xolo direqtorati ki mxolod aRasrulebs

maT:®

bordi warmoadgens korporaciuli marTvis organos, rom el sac
kompaniis kapitalis mflobelebi aRiareben , rogorc umTavres
dacvis saSulebas sazogadoebis qonebis miTvisebis a da aSkarad

araswori marTvis w  inaaRmdeg.” es dacvis saSualeba garTuli

mewarmeTa kanonis Tanaxmad sagrZ noblad Sesustebulia im normiT
romelic SesaZleblad miiCnevs , rom sameTvayureo sabWos wevri
imavdroulad iyos direqtoratis wevric. aRniSnul sakiTxze

detulad gqvemoT igneba saubari.

kompaniis biznes sagmianobas uZRveba direqgtorati (Board of
Directors)  Tuki  kompaniis wesdebiT sxva ram ar aris
gaTvaliswinebuli. Tuki komp aniis wesdeba ar iTvaiswinebs bordis

arsebobas maSin im orgonos Tu pirs, romelic asrulebs bordis

17 miTiTebulia: Mantysaari, Organising the Firm, Theories of Comercial Law, Corporate
Governance and Corporate Law, Springerlag, BerlinHeidelberg, 2012, 9nixedviT

148 kawamura, Anderson, (Edit) Emmerich, Nildéenny, United States of America :in Corporate
Governance, Jurisdictional Comparisons, Sweet & Maxwell, London 2013, 439.

149 Mantysaari,Organising the Firm, Theories of Comercial Law, Corporate Governance andr&terp
Law, SpringetVerlag, BerlinHeidelberg, 2012, 97.
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funqcias aqvs igive uflebebi da movaleoebi rac bords. 10

aSS bordi  (Board of Directorg Segeba OSidaQinside) da Ogare (outsideg
direqtorebisagan. 5 rogorc cnobilia aSS -Si  erTsafexuriani
mmarTvelobis sistemaa anu bordi marTavs kompanias, Tumca Tavad
bordi dayofilia. Tuki SevadarebT orsafexuarian sistemas
magaliTad rogorc es germanaiSi da nawilobriv, kanonmdeblobiT
gaTvaliswine bul SemTxvevebSi, sagar TveloSic, gare anu outside
(literaturaSi aseve xSirad moixsenieba rogorc damoukidebeli
independent direqtorebi  asruleben  sameTvalyureo  sabWos
funqciebs, xolo Sida Inside direqtorebi asruleben igive
funqciebs rasac q  arTuli da germanuli direqgtorati. maT xSirad
moixsenieben, rogorc korporaciis oficrebs corporate officers
vinaidan swored isini uZRvebian kompaniis yoveldRiur sagmianobas.
aSS-Si bordis warmomadgeneli ar aris uflebamosili
warmomadgenlis meSveobiT miiRos monawileoba dreqtorTa
krebaze, igi valdebu lia uSualod da piradad daeswros
Sexvedras.

damoukidebeli diregtorebi arian iuristebi, profesorebi,
direqtori sxva korporaciaSi da a .S. isini poziciaze arCeulni
ar i an sakuTari codnisa da biznes gam o cdilebis gamo ' msgavsad
sagarTveloSi da germaniSi mogmedi sameTvalyureo sabWos
wevrebisa, romlebic rogorc wesi asev sxvadasxva profesiis ,
biznesSi gamocdili adamianebi arain

garada zedamxedvlobisa da kotrolis mniSvnelovani rolisa
damoukidebeli, gare direqtorebi warmoadgenen kompaniisa da

mesame  pirebis (mag.mommareblebi, momwodebleb i da a.S)
damakavSirebel rgols. damoukidebel direqgtorebis arseboba
zrdis kompaniis SesaZleblobas gamoiyenos an/da akontrolos
kompaniisaTvis sasicocxlod mniSvneovani resursebi, am
ukansknelTa mier kompaniisaTvis moxmarebuli codnis,
gamocdilebis a da socialuri kapitalis xarjze. isini aseve
zrdian ko mpaniisaTvis saWiro, potenciuri da axali kavSirebis

warmoSobis SesaZleblobas. 154

direqtorati unda Sedgebodes erTi an meti fizikuri
porisagan, bordis wevrebis raodenoba SesaZloa ganisazRvros
weddebiT. aseT SemTxvevaSi , direqtorTa odenobis Secvla
dasaSvebia mxolod wesdebis Secvlis Sedegad. ar aris
savaldebulo, rom direqtorebi warmoadgenden kompaniis
aqgcionerebs Tuki wesdeba amgvar rames ar iTvaliswinebs. wesdebiT
SesaZloa dadgindes garkveuli saxis sakvalifikacio moTxovne bi

150 Delaware General Coporation Law, para..141 (& Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013, 570.

151 CheesemerBusiness law: Lgal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013,625.

152 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 625.

133 jgve.625.

%4 Filatotchev, Wright , (Edit)The Life Cycle of Corporate Governance, Corporate Governance in the
New Global Economy, MPG Books Ltd, Cornwall, 2005, 39.
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direqtorebisaTvis. 153

kompania, romlis aqciebic g anTavsebulia sajarod , vald ebulia
gamijnos kompaniis saTaveSi mdgomTa fugnciebi. gamijnuli unda
iyos valdebulebani bordis sagmianobis sworad warmaTvasa da

aRmasrule bl direqtorTa valdbulebas Soris . " bordis
sagmianobis sworad warmarTvas uzunvelyofs bordis Tavmjdomare
(Chairmar), xolo kompaniis yoveldRiur sagmi anobas uZRveba
aRmasrulebeli direqtori. (Chief Executive Directgt®”

bordis Tavm; domares gaaCnia ufro meti vald ebuleba , vidre
mxolo d direqtoratis sxdomis x el mZRvanelobaa. mas unda hgondes

maRali kvalifikacia, risi saSulebiTac SeZlebs dakisrebul
ufleba -movaleobaTa ganxorcielebas. igi uZRveba direqtoratis
sxdomas, valdbulia uzrunv elyos am organos efeqturoba.
vald ebulia uzunvelyos Sesabamis I dRis wesrigis ganrigis
dadgena da darwmundes imaSi, rom gansaxilvelad saWiro
Sesabamisi dro aqvs daTmobili dRis wesrigiT gaTvaliswinebul
TiToeul sakiTxs. uzrunvelyos rom direqtorebma miiRon zus ti,
drouli da naTeli informacia , da xeli Seuwyos gulaxdili
debatebis arsebobas , raTa am gziT moxerxdes TiTouli
diregtoris mxridan efeqtur 1 rolis Setana gadawyvetilebis
miRebis  procesSi. bordis  Tavmjdomarem  unda SeZlos
konstruqci uli garemos Segmna da amgvari (konstrugciuli)
damokidebulebis SenarCuneba aRmasrulebel da ara -aRmasrulebel
(damoukidebel) diregtorebs Soris. 158

Tuki dirgtorTa xmebi konkretul sakiTxTan dakavSirebiT
gaiyo , maSin bordis Tavmjdomaris xmas gadamwyveti mniSvneloba
eniWeba. aRniSnuli wesi ar mogmedebs Tu , wesdebis Tanaxmad,
kvorumis an xmis micemis miznebisaTvis miiCneva , rom Tavmjdomare
sxdomas ar eswreba. "

direqtors SeuZlia gadadges nebismier dros sakuTari
gancxadebis safuZvelze. gancxdeba unda miewodos kompanias
werilobiTi fo rmiT an eleq t ronuli saSu alebis gamoyenebiT.
gadad goma Zalamosilia mas Semdeg rac is adresats miuva, Tuki
Tavad gadadgomis Sesaxeb gancxadeba ar Siicavs sxva TariRs an
miTiT ebas raime samomavlo movlenaze. '©

bordis sruli Semadgenlobis umra vlesoba warmodgens kvorums
da ufleb  amosilia miiRos gadawyvetileba , Tuki wesdebiT  sxva ram
ar aris gaTvaliswinebuli. 161

wesdeba SeiZleba iTvaliswinedes g adawyvetilebis miRebis

155 Delaware General Coporation Law, para.ll4b) ix. Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013, 570.

136 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 65.

%7 jgve.65.

%8 jgve.117.

19 jgve.118.

160 Delaware General Coporation Law, para..141 () Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Edition, West Academic Publishing, St.Paul, 2013, 570.

161 Delaware General Coporation Law, para..141 () Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013, 570.
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SesaZleb lobas ubralo umravlesobaze ufro mcire xmebis
odenobiT, (kvorumi) rac , hebismier SemTxvevaSi , ar SeiZleba iyos
xmebis 1/3 ze na klebi. '

dir eqgtorati uflebamosilia Segmnas erTi an meti komiteti,

TiToeulis SemadgenlobaSi erfi  an  meti direqtoris
monawileobiT. '@

Tuki dafuZnebis dokumentiT sxva ram ar aris
gaTvaliswinebuli, wesdebiT an komitetis daniSvnis Sesaxeb
diregtoratis gadawyveti | ebiT Se iZleba ganisazRvros qve
komitetis arseboba, komitetis erTi an ramdenime wevris

monawileobiT, romlzec moxdeba garkveul uflebamosilebaTa
delegireba. '*

direqt ora tis wevrebi SesaZloa daniSnuli i gnen imgvarad, rom
sruli  Semadgenlobis 1/3 amoewuros uflebmo silebis vada
daniSvnidan erT weliwadSi, 1/3 Se mdeg wels, xolo danarCen erT

mesameds ki Semdeg wel s. yoveli vadis amowurvis Semdeg
yovelwliur aqcionerTa krebaze arCeul igneba imave Kklasis

dire qtorebi , romlebsac vada amoewuraT. 15 (klasificirebuli
bordi)
aRniSnuli  muxli iTvaliswinebs [, I an Il klasis direqtrebis

arsebobas. pirvel klass uflebamosilebis vada ewureba aseTi
klasifikikaciis Semdeg Catarebul aqgcionerTa pirvel
yovelwliur krebaze, meore klass am momentidan erTi wlis

Semdeg, xolo mesame klass 2 wlis Semdeg.
nebismieri direqtori an mTlianad direqtorati SesaZloa
gaTavisulebul ignes dakavebuli poziciidan raime mizeziT , an

mizezis gareSe xmis uflebis mqgone, umravlesobaSi myofi
aqgcioner ebis mier, garda iseTi SemT xvevebisa, rodesac kompaniis

wesdeba sxvagvarad aregulirebs am sakiTxs. kerZod , Tuki wesdeba
iTvaliswinebs klasificirebuli  bordis arsebob as, an Tuki
kompanias aqvs kumulatiuri xmis micemis sist ema, masSin aqcionerebi
uflebamo silni arian daiTxov on aseTi bordi mxolod raime

safu ZvliT. '%

Aaseve, Tuki kompanias aqvs wesdebiT gaTvaliswinebuli
kumulatiuri xmis mice mis sistema da gadayenebul unda ignes ara
mTliani bordi aramed konkretuli direqtori , aseTi direqtoris
daTxovna saf uZvlis gareSe daSvebuli ar aris Tuki xmebi misi
gaSvebis winaaRmdeg sakmarisi igneboda mis asarCevad, mTliani
bordis arCevisas kumulatiuri wesiT xmis micemis Sedegad, an
Tuki arsebobs direqtorTa klasebi, im Kklasisi direqtoris

162 Delaware General Coporation Law, para..141 () Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Acaddmuiclishing, St.Paul, 2013, 570.
183 Delaware General Coporation Law, para..141 (c)if2) Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013, 570.
184 Delaware General Coporation Law, para..141 (c)i3 Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013, 570.
165 Delaware General Coporation Law, para..141 (R Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West AcaitePublishing, St.Paul, 2013, 572.
166 Delaware General Coporation Law, para..141 (k) £ Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013, 573.
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asarCeavd romel klassac igi ganekuTvneba. 167

Canaweri, romelic direqtorTa yovelgvari safuZvlis gareSe
daT xovnas  uSvebs, SeiZleba emsaxurebodes direq toratis
pasuxismgeblobisa da angariSvaldebulebis gazrdas. TavisTavad
cxadia, rodesac direqgtorisaTvis cnobilia, rom nebismier dros
SeiZleba gaTavisuflebul ignes poziciidan, igi ufro meti
mondomebiT moekideba sagmes, vinaidan mis gasaTavsufleblad
saWiro ar aris raime safuZvelis arseboba, magaliTad
vald ebulbis darRveva da a.S. am pirobebSi aqcioneri
uflebamosilia gauSvas diregtori dakavebuli poziciidan
ubralod imitiom, rom mas ase surs. dauSvaT mas miaCnia, rom
diregt oris mier Sesrulebuli samuSao saSualo xarisxisaa da ar
ganekuTvneba umaReles profesiul dones. am danawesis ararsebobis
SemTxvevaSi direqtoris gaTavisufleba dakavebuli poziciidan
misi vadis amowurvamde SesaZlebeli igneba mxolod uxeSi
gadacdomisa Tu vald ebulebis darRvevis gamo. ubralod samuSaos

arasaTanadod Sesruleba (Mere underperformange ver gaxdeba
gaTavisuflebis mizezi. 168

agci onerTa  uflebamosileba , gaaTavisuflon  direqtori
yovelgvari  safuzvlis  gareSe , greba, Tuki  delaverSi
registrirebul kompanias klas ificirebuli (Classified or Staggered
Board)  bordi  hyavs. ' rogorc miTiTebuli  muxlidan
gamomdinareobs delaveris sakorporacio kanonmdebl o bis
Tanaxmad, SesaZlebelia rom aqcioners ar qondes ufleba
nebismier dros sakuTari gadawyvetilebiT gaaTavi suflos
direqtori dakavebuli poz iciidan, Tuki wesdeba iTvaliswinebs
gaTavisuflebisaTvis Sesabamisi safuZvlis arsebobas. Tu ra
SeiZleba CaiTvalos Sesabamis safuzvlad , es sasamarTlos
msjelobis sakiTxi S eiZleba gaxdes. aRniSnuli muxli icavs
diregtorebs usafuZvlod daTxovnisgan, rac met damoukideblobas
aniWebs maT sagminobis ganxorcilebisas da agcionerebisagan  ufro
damoukidblad grZnoben Tavs. aRniSnuli faqti ki gamoricxavs
direqgtoris gadaxras umravlesobaSi myofi aqcioner(eb)is mimarT.
aseTi saxis Cana wers ar icnobs arc inglisis, arc germaniis da
arc  saqarTvelos sakorporacio kanonmbdebloba, sadac
umravle sobaSi myofi aqgcioner(eb)i uflebamosilia nebismier
dros , yovelgvari safuZvlis gareSe , gaaTavasuflos direqtori
dakavebuli poziciidan.

zemoaRninSuli norma saSuale bas aZlevs aqci onerebs awon-
dawonon da gaakeTon arCevani imasTan dakavSirebiT , Tu kompaniis
marTvis procesSi Zalauflebis gadanawilebis Tvalsa zrisiT

¥”Delaware General Coporation Law, para..14R) (i) ix. Eisenberg (Edit)Corporatins and Other
Business Organizations,2013 Ed, West Academic Publishing, St.Paul, 2013,Ir578e (case of a
corporation having cumulative voting, if less than the entire boards to be removed, no director may be
removel without cause if the votes cast against such director's removal would be sufficient to elect such
director if then cumulatively voted at an election of the entire board of directors, or, if there be classes of
directors, at an election of the class ofeditors of which such director is a part.

%8 Moore, Corporate Governance in The Shadow of the State, Hart Publishing, Oxford and Portland,
Oregon, 2013, 103.

189 jgve.103.



romelia maTTvis misaRebi modeli. modeli, romelic direqtorTa
gazrdil  pasuxismgeblobas gulisxmobs aqcioneTa mimarT
(safuzvlis ga reSe gaTauvisiflebis SesaZlebloba) , Tu bordis
damoukidebloba, strategiuli gangrZobadoba da aqcionerTa
Carevisagan avtonomiurobis SenarCunebaa maTTvis mniSvnelovani

(gaTavisfulebis SesaZlebloba mxolod saTanado safuzvliT) 70

inglisSi mogmedi komoaniaTa Sesaxeb aqtis meaTe Tavi exeba
diregtorTa daniSvnisa da kompaniis mimarT maTi valdebulebebis
sakiTxebs.

agtis Tanxmad, did britaneTSi nebismieri kompania valdebulia
hyavdes direqtor i. aucilebelia , rom direqrtoratSi erTi
fizikuri piri mainc iyos, xolo min imaluri asaki dirgtorad
dasaniSni pirisaTvis aris 16 weli ' aqgti aseve gansazRvravs, rom

direqtorTa arCevasTan dakavSirebiT gadawyvetileba agcionerTa
krebam unda miiRos individualurad TiToeul maTganTan
mimarTebaSi."” Ee.w.Block Voting"®aqtis Tanaxmad daSvebuli ar aris.
A

arc mewarmeTa Sesaxeb saqarTvelos kanoni iTvaliswinebs
direqgtoraTa  erToblivad daniSvnas, TiToeuli maTganis
daniSvnasTan  dakavSireb iT  xdeba  gadwyvetliebis  miReba.
gadawyvetileba agac miiReba aqcionerTa krebis mier im
kompaniebSi, romle bsac, kanonis Tanaxmad, ar moeTxovebaT hyavdeT

sameTvalyureo sabWo, xolo im kompaniebSi , sadac sameTvalyureo
sabWo funqcion irebs, an sakuTari surviliT , an kanonis
moTxovnaTa Sesabamisad, (mag. Kkomerciuli bankebi)
gadawyvetilebas direqtorTa daniSvnis Sesax eb iRebs

sameTvalyureo sabWo , TiToeul maTganTan dakavSirebiT cal -
calke da ara erToblivad. 74

kompaniaTa Sesaxeb aqtis 162 (1) paragrafis Tanaxmad ,
diregtorTa Sesaxeb monacemebi savaldebulo registracias
egqvemdebareba. 168 (1) paragrafis Tanaxmad diregtori SesaZloa
gaTavisuflebul ignes dakavebuli Tanamdebobidan partniorTa
saerTo krebis mier saTanadod miRebuli gadawyvetilebiT, misi
uflebamosiliebis vad is amowurvamde da mis gaTavisuflebas ar
SeiZleba xeli SeuSalos direqtorsa da kompanias Soris
gaformebulma raime saxis xelSekrulebam. 75

17Moore, Corporate Governance in The Shadow of the State, Hart Publishing, Oxfordoathahd,
Oregon, 2013, 103.

171 CompaniesAct20QBara:154,155,15xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/4
6/pdfs/ukpga_ 20060046 en.pdfbolos gamoxmobilia :29.04.2014)
172CompaniesAct20QBara:160(1xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs
/ukpga_ 20060046 _en.pdf(bolos gamoxmobil ia :29.04.2014)

173 Block Voting aris aqcionerTa krebaze xmis micemis wesi, romlis Tanaxmadac

TiTeul xmis uflebis mgone aqcioners SesaZlebloba aqvs xma miscems erTze

met kandidats xolo saboloo jamSi direqgtoris poziciaze arCeulad iTvelba

is vinc met xmas mii Rebs, Tundac am ukanasknels ar qondes miRebuli xmis

uflebis mqgone ag cionerTa xmebis naxevarze meti. (51%) http://www.electoral
reform.org.uk/blockvote
174 (xomerciuli bankebis sagmianobis SesaxebO saqarTvelos kanoni muxli 15 (1)

175CompaniesAct20QBara:168(1xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs
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aRniSnulTan dakavSirebiT , direqtors ufleba aqvs Tavi
daicvas gaTavisuflebis winaaRmdeg da moiTxovos, rom mousminon
partni orTa/aqcionerTa krebaze. mas aseve SeuZlia werilobiT
daafigsiros sakuTari pozicia da moiTxovos, rom misi moxseneba
waikiTxon krebaze. am asTan moxseneba gonivruli moculobis unda
iyos. '

inglisis kanonmdebloba uSvebs SesaZleblobas kopaniis
wesdebiT ganisazRv ros direqtorTa ufleba -movaleobi , Tumca am
dokumentiT kanonmdeblobiT dadgenili moTxovnebi ar unda

gaufasurdes an SeizRudos. 77

nebismieri  debuleba, romlic gamoricxavs direqtoris
pasuxismgeblobas misi mxridan kompaniis mimarT Cadenili
daudevrobis, valdebul ebis ar Sesrulebis, keTilsindisierebisa
da ndobis darRvevis gamo, baTilia. 78

2.6.1. kompaniis mmarTveli organoebi garTul korporaciul

marTvis sistemaSi

sameTvalyureo sabWo garTuli kompaniebisaTvis savaldebulo
organ os aRar warmodgens . mewameTa Sesaxeb sagarTvelos kanon is

55.1 mxuliT ganisazRvreba Tu rodis aris svaldebulo
sameTvalyureo sabWos Segmna. kerZod, samTvalyureo sabWos
arseboba savald ebuloa im saaqcio sazogadoebebisaTvis , romelic

Ofasiani qgaRaldebis bazris SesaxebO sagarTvelos kanonis
mixedviT aris angariSvaldebuli sawarmo, " romlis fasiani
gaRaldebi savaWrod aris daSvebuli fasiani gaRaldebis bazarze,
an saaqcio sazogadoeba sagarTvelos erovnuli bankis mier aris
licenzirebuli, an sa aqcio sazogadoebis aqcionerTaA raodenoba
aRemateba ass!®

rac Seexeba komerciul bankebs, romlebic rogorc cnobilia
saaqcio sazogadoebis formiT igmneba, sameTvalyureo sabWos
Segmnis wesebs aq dkomerciuli bankebis sagmianobis SesaxebO kanoni

gansazRvravs. 18 danar Cen SemTxvevbSi sameVal yure o  sabWos

/ukpga_20060046_en.pdf(bolos gamo xmobilia :29.04.2014)

176 CompaniesAct200Bara:16Qelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs/uk
pga 20060046 _en.pdf (bolos gamoxmobilia :29.04.2014)

Y""Hollington, Hollington on Shareholder®s Right$, &d, Sweet & Maxwell, London, 2013, 5ix.
aseve Comp. Act. Sec.232

178 jgve.55.

178 angariSvaldebul sawarmod (sajaro fasiani gaRaldebis emitentad) miiCneva
dmewarmeTa SesaxebO sagarTvelos kanonis Sesabamisad dafuznebuli iuridiuli

piri, romelsac gamoSvebuli agvs sajaro fasiani qaRaldebi (garda srulad

dafaruli sasesxo fasiani qaRaldebisa). Ofasiani gqaRaldebis bazris SesaxebO
sagarTvelos kanoni muxli 9.1.

18OmewarmeTa SesaxebO saqgarTvelos kanoni muxli 55.1.

1810komerciuli bankebis sagmianobis SesaxebO sagarTvelos kanoni, muxli 14.
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ufl ebamosilebani SesaZloa Sesru lebul ignes kompaniis marTvis
sxva organos mier.

mewarmeTa  Sesaxeb kanonis 9.8 muxlis Tanaxmad |, im
sazogadoebaSi, romelSic saxelmwifo flobs xmaTa saerTo
raodenobis 50% -ze mets, sagarTvelos mTavrobis gadawyvetilebiT

SeiZleba Seigmnas sameTvalyureo sabWo. aseve samTvelyure sabWos
savaldebleba SesaZloa ganisazRvros wesdebiT S8

mravalferovani fungciebi rac sameTv al yureo sabWos gaaCnia
SesaZlebelia Sejamdes ZiriTadi terminis Odireqtorartis

183

kontroliO qves.
sameTvalyure o sabWo niSnavs da aTavisuflebs direqtorebs,
uflebamosilia gamoTxovos diregtoratis sagminobis Sesaxeb

informacia, S eiswavlos damoukideblad an gare egspertebis
daxmarebiT kom paniis finansuri md gomareoba, kompaniis sagmianobis
ganxorciel  ebis procesi, aqti vebi da pasivebi. sameTvalyureo

sabWo aseve adasturebs wliur da Sualdur angariSebs .

mewarmeTa Sesaxeb kanonis 55e (8 mwli s Tanxmad, Tuki w esdebiT
sxva ram ar aris gansazRvruli , garkveuli operaciebis
ganxorcieleba mxolod sameTvalyreos sabWos kompetenciaSi

Sedis. ' xolo am ave kanonis 55 -e muxlis me -10 pungtis Tanaxmad ,
Gam muxlis me -8 pungtis Sesabamisad sameTvalyureo sabWos mier
Tanxmobis gaucemlobis Sesaxeb informacia , Setanili unda ignes

82 GnewarmeTa Sesaxel sagarTvelos  kanoni, muxli 54.6 (e)

183 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 508.

184 OmewarmeTa Sesaxébkanoni, muxli 55.1.

185 OmewarmeTa Sesaxéb kanoni, 55.8 Tu wesdebiT sxva ram ar aris dadgenili,

mxolod sameTvalyureo sabWos TanxmobiT SeiZleba ganxorcieldes Semdegi

sagmianoba:
a) sawarmos 50% -ze meti wilis SeZena da gasxviseba;
b) filialebis daarseba da likvi dacia;

g) wliuri biujetisa da grZelvadiani valdebulebebis miReba;

d) valdebulebaTa aReba da uzrunvelyofa, romlebic aRemateba
sameTvalyureo sabWos mier dadgenil odenobas; dauSvebelia sameTvalyureo
sabWos wevrebisa da direqtorebis valdebulebaTa uz runvelyofa, garda im
SemTxvevisa, rodesac amis Taobaze gadawyvetileba miRebulia saerTo krebis
mier;

e) direqtorTa uflebamosilebis farglebis dadgena;

v) axali saxis ekonomikuri sagmianobis dawyeba an arsebuli saxis
sagmianobis Sewyveta;

z) sameurneo politikis zogadi principebis dadgena;

T) savaWro warmomadgenlebis (prokuristebis) daniSvna da gamowveva,

i) sazogadoebis aqciebisa da sxva fasiani gaRaldebis safondo birJaze
savaWrod daSvebis Sesaxeb gadawyvetilebis miReba;

k) xelmZRvaneli pirebisaTvis mogebasa da msgavs urTierTobebSi
monawileobis gansazRvra, maTi sapensio uzrunvelyofis principebis dadgena da
saerTo krebisTvis dasamtkiceblad wardgena;

I) sazogadoebis qonebis SeZenis an gasxvisebis (an erTmaneTTan
dakavSireb uli aseTi garigebebis) Sesaxeb gadawyvetilebebis miReba, romelTa
Rirebuleba aRemateba sameTvalyureo sabWos mier dadgenil odenobas;

m) im sakiTxze gadawyvetilebis miReba, romelic kanoniT ar ganekuTvneba
saerTo krebisa da direqgtoris kompetencias.
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saaqcio sazogadoebis wliur angariSSi, Tu wesdebiT sxva ram ar
aris dadgenili. o

2010 wilis 10 ivnisis gada wyvetilebaSi sagarTvelos uzenaesma
sasamarTlom ganmarta, rom danawesi, romliTac ganisazRvreba
garkveul tranzaqciebze sameTvalyureo sabWos Ta nxmobis
aucilebloba (mag. mSk 55.8) , warmoadgens korporaciuli marTvis
calkeuli organoebis kompetenciaTa gamijvnis mkacr
reglamentacias, romliTac regulirdeba sazogadoebis SigniT
marTvis organoTa ufleba -valdebulebebis sakiTxi. amdenad,
sameTvalyureo sabWos Tanxmoba warmoadgens am organos ara
valdebulebas, aramed uflebas, romelic emsaxureba sazogadoebis
korporaciul marTvas. 186

sakasacio palata m ganmarta, rom zemoaRniSnuli danawesiT
sazogadoebis xelmZRvanelis (direqtoris) uflebamosilebis
SezRudvis miuxedavad, am ukanasknelis mier im garigebis dadeba,
romlis dadebis uflebamosileba mas ar gaaCnda, mesame piris
pasuxismgeblobas iwvevs mxolod im SemTxvevaSi, Tu am SezRudvis
Sesaxeb icoda kontrahentma an, roca sazogadoebis
warmomadgeneli da kontrahenti mogmedebdnen ga nzrax (OmewarmeTa
SesaxebO saqarTvelos kanonis (2002 wlis redagciis) 9.5 muxli).
aRniSnuli normiT daculia sazogadoebis interesebi da, rogorc
aRiniSna, am dacviTi meganizmis amogmedebisaTvis aucilebelia
arsebobdes kontrahentis arakeTilsindisierebis fagti. 187

mewarmeTa kanonis 55(9) muxlis Tanaxmad |, OsameTvalyureo
sabWos pasuxismgeblobisaTvis gamoiyeneba am kanonis me -9 muxlis
me6 pungti da 56 -e muxlis me -4 pungtiO. kanonis es norma
imperatiuli formiT aris Camoyalibebuli, rac imas niSnavs, rom
am danawesis wesdebiT Secvla dauSvebelia, sameTvalyureo sabWos
wevrebs gaaCniaT sawarmos mimarT direqtoratis identuri
valdebulebebi, Sesabamisad , naSromSi calke sameTvalyureo
sabWos movaleobebi ganxiluli ar aris garda specipfikuri
SemTxvevebisa rac sameTvalyureo sabWos wevrze SeiZleba

gavrceldes.
rogorc aRiniSna , direqtori dakavebili poziciidan SesaZloa
gaTavisuflebul ignes samaTvalyure o0 sabWos mier, aRniSnuli

midgoma sakiTxis admi gamowveulia direqtorisaTvis kompaniis
marTvis procesSi miniWebuli Zalauflebis gamo warmoSobili
riskis dabalansebis aucileblobiT 188

arsebuli sakorporacio kanonmdebloba uSvebs direqtoratis
aRmasrulebeli funqgciis samaTvelyureo sabWos mier Sesru | ebis
SesaZlebl obas, wesdebiT gaTvaliswinebul gamonaklis
SemTxvevbSi Tumca naTlad gansazRvruli ar aris Tu ra SeiZleba

186 sagarTvel 0s uzenaesi sasamarTlos gadawyvetileba #as -1234149309, 10 ivnisi,
2010 weli.
187 sagarTvelos uzenaesi sasamarTlos gadawyvetileba #as -1234149309, 10 ivnisi,
2010 weli.

188 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 50&seve ix. sus gadawyvetileba #3k/359 -01, 712, 715, 30 marti,

2001 weli
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igulisxmebodes Ogamonaklis SemTxvevbSiO, magaliTad ,
SesaZlebelia Tu ara, rom es Iiyos gardamavali periodi

direqgtoris gadayenebas da axali direqtoris daniSvnas Soris. ¥
sameTvalyureo sabWos ZiriTadi funqciebi swored
direqgtoratis sagmianobaze kontrolSi gamoixateba.
sameTvalyureo sabWos , nebismir dros SeuZlia moiTxovos
direqtor  ebisagan sagmianobis angariSi . niSnavs da nebism ier
dros gamoiwvevs  direqtorebs. rogorc profesori lado Wanturia
aRniSnavs, dir eqtorebis sagmianobaze zedamxedvelobis

ganxorcieleba sameTva Iyu reo sabWos mxridan ar niSnavs mxolod
sagmianobis marTlzomierebaze zedamxedvelobas da kontrols,
aramed sagmianobis miza nSewonilobisa da yairaTianobis gakon-
tro le bas. % amitom sameTval yur eo sabWo pasuxismgebeli araa
mxolod direqtoratis mier marTlzomier ganx orcielebaze,
aramed mis efeqturo bazec im perspeqtiviT, rom sawa nom rac
SeiZleba meti mogeba naxos 1%

mewarmeTa Sesaxeb kaonis 55 -e muxlis me -7¢ pungtis Tanaxmad |,
diregtoris funqcia wesdebiT gaTvaliswinebul SemTxvevebSi

SeiZleba gada eces sameTvalyureo sabWos wevrs. aseve, amave
muxlis meore pungtis meore winadadebis Tanaxmad , SameTvalyureo
sabWos wevri uflebamosilia imavdroulad iyos sawarmos
direqtori, rac imas gulisxmobs, rom makont rolebeli , imave
dros , aris piri viszec kontroli xorcieldeba. 2

ismis kiTxva , Tu sazogadoebis direqtori imavdroulad
sameTvalyureo sabWos wevric i gneba, xom ar gamoiwvevs es
sameTvalyureo sabWos mxridan direqtoratze kontrolis Se -
sustebas ? aRniSnuli kontrolis ararseboba ki , Tavis mxriv
SeiZleba savalalod aisaxo s sazogadoebis momavalze. Ddasmul
kiTxv aze dadebiTi pas uxi unda gaeces. direqtori, romel ic

imavdroulad same Tvalyureo sabWos wevricaa, Tavis Tavs ver
gaakontr ol ebs efeqturad da xarisxianad, xolo kanonis danawesi,
romlis Tanax nadac direqtorebi ar SeiZleba umravlesobas
warmoadgendnen sameTvalyureo sabWoSi, ' martivad rom vTgvaT,
saTanado garantiebs ver iZleva da ver pasuxobs korporaciuli
marTvis Tanamedrove standartebs, rac calsaxad uaryofiTad unda
Sefasdes.

diregtorebis monawileobiT ars ebuli sameTvalyureo sabWo
sul ufro me tad emsgavseba amerikul bo  rds (The Board of Dectors),

vidre germanul sa meTva yureo sabWos (Aufsichtsrat). sayovelTaod
aRiarebuli mosazrebis Tan axmad, arerikuli bordi korporaciis

189 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, P.508

19%Grunewald,Geselschaffrecht.2.Afl.1996, S. 25855. miTiTebulia  : Wanturia l., ninize T.,
mewarmeTa Sesaxeb kanonis komentari, gamomcemloba OsamarTali,0 2002, 411.

191 Wanturia., niniZe , mewarmeTa Sesaxeb kanonis komentari, gamomcemloba
OsamarTali,O 2002, 411.
192 burduli, saaqcio samarTlis safuZvlebi, tomi I, Thilisi, 2010, 98.

193 GnewarmeTSesaxebOkanoni  55-e muxli, meore nawili, bolo winadadeba
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marTvis erTaderTi savaldebulo or ganoa.'®* garda amisa, bords
agvs rogorc sameTvalyureo sabWos, aseve ga ngeobis (di r eg-
toratis) uflebamosileba, rac mas agcevs korporaciis yvelaze

Zlier da gavlenian organod. 195 swored aseT organos SeiZleba
warmoadgendes gar Tuli sameTvalyureo sabWo, romlis
SemadgenlobaSic direqtori Sedis. Tumca mewarmeTa Sesaxeb
kanons naklovanebebi agvs, vinaidan igi ar iTvaliswinebs im
SezRudvebs da moTxovnebs rasac korporaciuli  marTvis
saukeTeso praqgtika iZleva da romlebic amerikul bordze
vrceldeba.

korporaciuli marTvis saukeTeso praqtika iZleva
rekomendacias , rom kompaniaSi generaluri aRmasruleb eli
direqtorisa da bordis Tavmjdomaris poziciebze daniSnul ignes
sxvadasxva pirovnebebi. vinaidan , aRmasulebeli direqtoris mier
bor dis Tavmjomaris poziciis Sesrule bac did Zalaufelbas
aniWebs da gmnis am Zalauflebis borotad gamoyenebis safrTxes.
am dros , fagtiurad , marTvisa da kontrolis funqgciebi areuli a
erTmaneT Si, vinaidan , bordis Tavmjdomares evaleba akontrolos
aRnasr ulebel direqgtoTa sagmi anoba. c xadia, zemoT moyvanili
garemoebis arsebobisas , kontrolis meganizmi sagrZnoblad igneba
Sesusteb uli, rac sabo loo jamSi uaryofiTad SeiZleba aisaxos
kompaniis sagmianobaze.

korpo r aciuli marTvis TvalszrisiT , aseve didi mniSvneloba
agvs damoukidebeli ga re direqto r ebis arsebobas, vinai dan isini
axorcieleben  makontr olebel funqcias kompaniis marTv IS
procesSi.  pirveli, maT gaaCniaT saWiro codna da gamocdileba,
xolo Tuki aRmoCndeba, rom isini arakompetenturebi arian am , €S
gamoiwvevs maTTvis ekonomikuri da reputaciuli saxis danakargebs
da meore, vinaidan isini ar ari an CarTuli kompaniis yoveldRiur
sagmianobaSi, mosalodne lia , rom mSvidad, miukerZoeb lad da
konstruqgciulad ganaxorcieleben direqtorTa gadawyvetilebebze
dakvirvebasa da kontrols. 7 aseve aRiarebuli a damoukidebeli
direqtorebis  gansakuTrebuli  roli  kompaniaTa  Serwym a-
dauflebisas . iTvleba , rom isini xels uwyoben agcio nerTa
poziciis daculobas am procesSi. o8

mewarmeTa Sesaxeb kanoni samTvalyure o sabWos wevrebis
kvalifikaciis , maT finansur da iuridiul damoukideblobasTan
dakavSirebul sakiTxebs ar aregulebrs da Riad tovebs, ramac
SesaZloa praqtikaSi am organos araefeqturi muSaoba gamoiwvios.
garTuli kanonmdebloba aseve ar icnobs damoukidebeli
diretorebis instituts da ar Seicavs savaldebulo danawess maTi

196

194 Wanturia , korporaciuli marTva da xelmZRvanelTa pasuxismgebloba
sakorporacio samarTalSi, gamomcemloba OsamarTali,O Tb., 2006, 1 12.

195 Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba
sakorporacio samarTalSi, gamomcemloba OsamarTali,O Tb., 2006, 113.

19 Adelopo, Auditor IndependencAuditing, Corporate Governance and Market ConfideBoeporate
Social Responsibility Sexs, Gower Publisher Limited, Surrey, 2012, 14.

197 jgve.33.

198 jgve.
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korporaciuli marTvis sisitemaSi arsebobis Sesaxeb, rac im

pirobebSi , rodesac samTvalyure o sabWos wevrebs SeuZliaT
direqtoratis fuqciebi Seasrulon da aseve imis
gaTvalisiwinebiT, rom sameTvlyureo sabWoSi , rogrc wesi
umravles obaSi myofi aqgcionerbis warmom adgenlebi ikaveben
adgils, (vinaidan es organo aqcionerTa mier a irCeva) calsaxad
uary of i Tad unda Sefasdes. *

2.6.1 direqtorati

mewarmeTa kanonSi ganxorcielebuli cvlilebebis
gaTvaliswinebiT , direqtorati unda ignes miCneuli im ZiriTad
organod, romelsac gaaCnia kompaniis sagminobis marTvisa da
kontrolis uflebamosileba. Sesabamisad , mniSvnelovania , rom
moxdes direqtora tis wevrebTan erTad kontrolis fu nqciis
auditis komitetisaTvis (arsebobis SemTxvevaSi) gadacema. 200

direqtori samewarmeo sazogadoebis marTvis aucilebeli
organoa, romelsac gadamwyveti mniSvneloba eniWeba sazogadoebis
sagmianobis sworad warmarTvaSi. 201 rogorc aRiniSna
ganxorcielebuli cvlilebebis Semdeg ar igna gaTvaliswinebuli
damoukidebeli direqtorebis arsebiba. e.w dNonmanagement Directore.
im pirobebSi , rodesac sameTvalyureo sabWo savaldebulo
organos aRar warmoadgens , mniSvnelovania arsebob des kontorili
direqgtoratis sagmianobaze. M

agcionerTa saerTo kreba yoveldRiur biznesis warmoebas
efeqtur kontorls ver gauwevs. investorisaTvis, romelic
apirebs fulis dabandebas udidesi mniSvneloba eniWeba imas, Tu
rogor xdeba gadawyvetilebebis miReba da xorcieldeba Tu ara

kontroli direqtoris sagmianobaze. miRebuli gadawyvetilebis
Sesrulebaze kontrols, ra Tgma unda , Tavad direqtorati
axorcielebs. investor isaTvis sainteresoa, rogor iRebs es

organo gadawyvetilebas da arsebobs Tu ara gadawyvetilebaTa
miRebis procesze efeqturi kontroli.
damoukidebeli diregtorebis arseboba bordSi, mniSvnelovani
signalia invstorebisaTvis, vinaidan aRniSnuli faqti cxadyofs,
rom direqtorati yovelTvis mzadaa OSemowmebaO gaiaros
damoukidebeli profesionalebis mxridan, meore dadebiTi Tviseba ,

199 ix. Fleickner, Hopt, (Edit) Chanturia, Jugeli, Georgia: Coprporate Givernance of Business
Corporations in: Comparative Corporate Governance , A Functional and International Analysis,
Canbridge University Press, New York, 2013, 509.

200F|eickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 507.

201 JazaraSvili, Tanamedrove sakorporacio samarTlis Teoriuli da
pragtikul i sakiTxebi, sasamsaxuro xelSekruleba sawarmos direqtorTan,
partniori da direqtori  Sidasazogadoebriv  urTierTobebSi 309 -342,

gamomcemloba Omeridian,0 2009, 309.
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rac damoukidebeli diregtorebis arsebobas SeiZleba qondes , aris
is, rom direqtorebi ufro metad daculni arian aqcionerTa mier
maT winaaRmdeg ward genili sarCelebisgan 202

aRniSnulis gaTvalisiwnebiT SesaZlebelia daskvnis gakeTeba,
rom ganxorcilebuli cvlilebebis Semdeg mewarmeTa Sesaxeb
sagarTvelos kanoniT gaTvaliswinebuli sawarmos marTvis sistema

arc Tu mimzidvelia investoreb i saTvis. direqtoratis ulfl ebebi
da fungciebi gazrdilia , kotroli ki Sesustebuli.
sagarTveliSi korporaciuli  marTvis gamocdilebis da

kulturis simciris gamo, diregtorebi, sameTvalyureo sabWo

(aseTis arsebobis SemTxbvevaSi) da aqcinerebi OxidisO erT mxares

arain, xolo sawarmoSi dasagmebuli muSakebi ki am xidis meore

mxares. saqarTveloSi damkvidrebuli ncdari praqtikis
Sesabamisad, direqtori unda asrulebdes aqcionerTa da
sameTvalyureo sabWos wevrTa miTiTebebs, winaaRmdeg SemTxvevaSi
igi samsxurs da hkargavs. 2°%aRniSnuli pragtika , ra Tgma unda , ar
Seesabamba mewarmeTaA Sesaxeb sagaTvelos kanonis danawess,
ro mlis Tanaxmadac , sazogadoebis xelmZRvanelebis valdebuleba

ar wydeba imis gamo, rom isini moq medebdnen partniorTa
gadawyveti lebis Sesasruleblad. 204

sazogad oebis winaSe pasuxismgebelni arian samTvalyureo
sabWosa da direqtoratis wevrebi, Tuki isini mewarmisaTvi S
damaxasiaTebeli keTilsindisierebi Ta da gulmodginebiT ar

moekidebian maTze dakisrebul movaleobas. 205

diregtori (menejeri) unda iyos kargi mediatori da
mogmedebdes rogorc aqcionerTa, aseve kompaniaSi dasagmebiul

TanamSromelTa sasargeblod. Ddireqtori , romlic OxidisO erT
mxares dgas, pirnaTlad ver Seasrulebs kanonmdeblobiT masze
dakisrebul mov  aleobebs, miuxedavad imisa Tu xidis romel mxares
dgas igi.

2.6.2. iuridiuli konsultaciis miRebis ufleba

direqtorati s azogadoebis marTvis umTavresi rgolia. misi
profesi onalizmi da unarianoba mniSvnlovhad gansazRvravs
sawarmos warmatebas, Sesabamisad direqtoris ufleba - miiRos

iuridiuli rCeva, gaiaros konsultacia Sesabamis TanamSromelTan

%Clarke D. C, Three Concepts of the Independent Directors (PR123 in: Delaware Corporatevia
Journal, Volume 32, Widener University  School of Law, 2007, 106,
http://heinonline.org/HOL/Page?handle=hein.journals/decor32&idmell&ction=journals&index=journa
Is/decop..
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danawess ar icnobs, Tumca kanonis Sesabamisi muxlebis

ganmartebis safuzZvelze 206 SesaZlebeli a daskvnis gakeTeba , rom
garTuli kompaniis direqtors ufleba agvs moiTxov os iurid  iuli
konsultacia gadawyvetilebasTan  dakavSirebiT arsebul
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Tanaxma 2% , sazogadoebis partniors ufleba agvs miiRos
informacia sazogadoebis sagmianobis Sesaxeb, magaliTad wliuri
angariSis asli d aa.S, xolodas abgagdbymo 0bgm@dszools ao3gdsby
3o b0 3060 >0l ©0Mg9JBHm®s@o, QILPYOTOTES 30335600l
xelmZRvanelobiTi da warmomadgenlobiTi organo. o>lobodbogos
rom direqtoratia informaciis gacemaze valdebuli organo da
ara sameTvalyureo sabWo. 2%

aqgcioner ebis aSkarad dadgenili fiduciuri valdebulebani
kompaniis mimarT an erTmaneTTan urTirTobaSi ar arsebobs. Tumca
meores mxriv aqcionersa da kompanias Soris Cvelebriv
korp orac iul urTierTobaze ufro intensiurma da mWidro
kavSirma, SesaZlebelia gamoiwvios fiduciuri urTierTobebis
arseboba. aRniSnuli mtkiceba samoqgalago kodegsis principebs
efuZneba**, romlis Tanaxmadac nebismier ufleba ganxorielebul
uda ignes keTilsidisierad. 5

zemoaRniSnul sakiTxTan dakavSirebiT, sainteresoa mewarmeTa
Sesaxeb kanonis 3.5' muxli, romelic gadawyvetilebis dablokvis
saSualebas aZlevs aqcioners OTu wesdebis cvlileba exeba
partnioris  xmis  uflebas, mogebaSi/zaralSi  wils  an
likvidaciisas mis uflebebsO adgens ra rom OaRniSnuli
cvlileba miRebuli unda ignes erTxmad, Tu wesdebis Sesabamisi
nawiliT, romelic partniorebis mier erTxmad iyo miRebuli, sxva
ram ar aris dadgenili.0 anu dasaxelebuli cvlilebebis
ganxorcielebi sas agcioners faqtiurad vetos u f leba agvs (veto
right). marTalia mewarmeTa Sesaxeb kanoni pir dapir miTiTebas ar
akeTebs aqcioneris/partnioris erTgulebis valdebulebaze, magram
saerTaSoriso pragtikis gaTvaliswinebiT mizanSewonilia , rom
garTuli sasamar  Tloebis mier aseTi davis ganxilvis SemTxvevaSi
dasaxelebul i norma farTod ignes ganmartebul I da sakiTxi
ganxilul da gadawyvetil ignes agcioneris/partnioris
erTgulebis movale obis kontegstSi, xolo erTgulebis
movale obis standarti ganisazRvros aqcioneris mier aqcionerTa
gadawyvetilebaze gavlenis moxdenis pr 030G (30990 5.

2299Fsm8gms Ygbobgd” Logommgganml 3obmbo, dgbano 3.10

23 Ba@eaano, 33009 o5J3ombytol  YPmgdsms  dMOMFGIP  25dmygbgds/  msbsdgw®mgy
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Vgt goeol Lobgedfogmls s Lods@meol 0bb@odygdo, aodmdigdmmds “dg@owosh” 2009,

276.
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3.1. agciaTa upiratesi Sesyidvis ufleba

rogorc wesi , agcioners ufleba aqvs gaasxvi sos aqciebi , Tumca
SesaZloa arsebul aqcionerebs surdeT SezRud on  sJEogdols
gasxviseba iseT pirze , vinc aqcioneri ar aris. aRniSnulis
gaTvaliswinebiT SesaZloa moxdes agcionerTa SeTanxmeba, raTa
gamoiricxos arasasurveli piris mier aqciebis SeZena. 0 30bbyls
korporaciebis Sesaxeb modeluri aqgtis 6.27 muxlis Tanaxmad
(Revised Model Business Corporation A&MBCA) amgvari SezRudvis ori

meTodia g aTvaliswinebuli . kerZod , upirate si Sesyidvis ufleba
sxva aqcionrebisaTvis , rac gulisxmobs imas, rom aqcioneri
valdebulia aqciebis Sesyidva Se sTavazos SeTanxmebis monawile

danarCen aqci onrebs, sanam gayidides mas mesame pirze. Tuki
aqgcionerebi ar gamoiyeneben am uflebas, maSin ukve gamyidveli
aqgcioneri Tavisufalia da SeuZlia gaasxvisos aqciebi. aRniSnuli
ufleba , SeTanxmebis Tanaxmad SesaZleblia aseve mieniWos Tavad
kompanias. * (Right of First Rfusal) osbggg Jgbodarms  sGLgdMdEyl
Jgoobbdgds, Omdgols  mobobdo@sz, oJ3ombgdo  goggdymos  yogomls
5J30900  ©obs@hgb  5J30mbgMgdbby  ob  mogoe  3md3sbosby oy gbog
fasad. ** (Buyandsellagreement fasis dadgena xdeba specialuri
formulis  mixedviT, romelic, sxva  faqtorebs  Soris,
iTvaliswinebs imas, Tu ramdenad momgebiania kompania. 9

kompaniis wesdeba SesaZloa aniWebdes aqcionerebs kompaniis
mier gamoSvebuli axali aqciebis upiratesi Sesyidvis uflebas
(Preemtive Righgs aRniSnuli ufleba arsebul aqcioners aniWebs
uflebamosilebas, upiratesi  Sesyidvis uflebiT, SeiZinos
kompaniis mier gamoSveb uli axali aqciebi mis sakuTrebaSi
ars ebuli aqciebis proporciulad, raTa ar moxdes kompaniaSi misi
wilis gaufasureba. * RMBCA 6.30 muxlis Tanaxmad, agcioners
SeuZlia upiratesi Sesyidvis ufelba gamoiyenos aqciaTa
gamoSvebidan 30 dRis ganmavlobaSi, sanam gakeTdebodes aqciaTa

sajarod SeTavazeba. Tuki aqgcioner i dadgenil vadaSi ar iyenebs

am uflebas, agciebi SesaZloa gayidul iqgnes nebismier pirz el
sagarTveloSi damkvidrebuli praqtikis Tanaxmad , aqci oneri Tu

wilis mflobeli kompaniaSi miiCnevs, rom nebismier dros

sakuTari Sexedulebisamebr SeuZlia gaasxvisos wili Tu aqci ebi

da maTgan Zalian mcire nawils Tu esmis, rom es operacia
garkveul SezRudvebTan SeiZleba iyos dakavSirebuli.

ibadeba martivi kiTxva, ratom unda arsebobdes SezRudva
sakuTrebis gasxvisebaze? Aaqciebis Tu wilis gasxvisebaunarinaoba ,
ra Tgma unda , Zalian mn iSvneloavnia  da aRiarebulia sagarTvelos

246 CheesemerBusiness lawLegal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 621.

247Revised Model Business Corporation ARIMBCA) section 6.27

248 Revised Model Business Corporation ARIMBCA) section 6.2

2499 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 621.

250 jgve. 620.

*ave.
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3o6mbdwgdendom. kompaniaSi wilis mflobels unda hgondes ufleba
gawyvitos urTierToba kompaniasTan wilis gasxvisebis gziT, Tuki
mas aRar surs, sxvadasxva mizezTa gamo, am kompaniaSi wils

flobdes. magram mTavaria erTi m niSvelovani garemobis
gaTvalisiwineba, kerZod is, rom aqciaTa Iwilis gasxviseba
SesaZloa mtkivneulad aisaxos Tavad kompaniaze . swored amitom

partniorebma  wesdebiT unda daareguliron aRniSnuli sakiTxi,
vinaidan mewarmeTa Sesaxeb saqarTvelos kanoniT ar aris
d adgenili wilis upiratesi Sesyidvis ufleba. mizanSewonilia ,
kanoni adgendes minimalur standarts kompaniis interesebis
gaTvaliswinebiT im SemTxvevisaTvis , Tuki Sps -s partniorebs
wesdebis Sedgenisas gamorCaT am metad mniSvnelovani sakiTxis
daregulireba.

osbyauli tipis saaqcio sazogadoebaSi aqcia da Sps -s wili
erTi SexedviT Zalin hgavs erTmaneTs. or ive maTgani gamoxatavs
mesakuTris uflebas sazogad oebis mimarT da isini Tav i suflad
gasxvisebaunarianni ar ian, Tuki wesdeba raime saxis SezRudvas ar
iTvaliswinebs. miuxedavad am mgavsebisa, Sps-s wili mainc ar
ganekuTvneba fasiani gaRaldis kategorias. 22

rac Seexeba Ria saaqcio sazogadoeba S, gasaTvaliswinebelia is
faqti, rom aqciaTa gasx visebis gamartiveba spekulaciis saSulebas
iZleva, rac damRupveli SeiZleba aRmoCnde Ss. swor ed amitom,
garkveuli SezRudvebis daweseba sakanonmdeblo doneze aqciebis
gasxvisebasTan mimarTebaSi, mniSvnelovania da dRemde aqtualur

Temad rCeba®

3.2.direqtoratis arCevis da gaTavisufelebis ufleba
rogorc wesi , aqcionerTa krebaze kenWisyra pirdapiri xmis
micemis wesiT xdeba , (Straight (Noncumulative) ating) romlis

Tanaxmadac, erTi aqcia erT xmas udris da amgvarad ,
umravlesobaSi myof aqcioners SesaZlebloba aqvs airCios
direqtoratis yvela weuvri. ** Tumca umciresobaSi myof aqcionerTa
dacvis mizniT SesaZloa , rom kompaniis wesdeba iTva liswinebdes
xmis micemis kumulac iur wess , (Cumulative 8ting/** rac umciresobaSi
myof aqcionerebs aZlevT saSu alebas moaxerxon direqtoris

2 ix. burduli, saaqcio samarTlis safuzZvlebi, tomi I, Thilisi, 2010, gv.266.

#53sjems,Convergence in Shareholder Law , Cambridge university Press, New York, 2008, 78.
#4CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 620.

255 kandidatTa kumulaciuri wesiT arCevisas, ( Cumulative voting) TiToeul
agcioneris sakuTrebaSi arsebuli aqciebis raodenoba mravideba kandidatTa

raodenobaze da miRebuli ricxvi(xmebi), agcioners SeuZlia gadaanawiolos

asarCev kandidatebis raodenobaze Sexedulebisamebr, an mTlianad erT
kandidats dauWiros mxari. magaliTad T uki a -s aqvs 100 aqcia xolo asarCevia 3
direqtori, a -s SeuZlia gadaamravlos aqciebis raodenoba (100) kandida tebis
raodenobaze(3) da miRe buli 300 xmiT mTlianad erT kandidats dauWiros mxari,

an gadaanawilos igi sasurvel kandidarebze sakuTari Sexedulebisamebr
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256

poziciaze sasurveli kandidatis arCeva. XmMis  micemis

kumulaciuri meTodis gamoyeneba saSualebas aZlevs u nciresobaS i
myof aqcionerebs, miaRwion imaze ufro meti sasurveli kandidatis
daniSvnas, vidre m aT amis saSulebas sakuTrebaSi arsebuli
aqci ebis odenoba aZlevs. aseT SemTxvevaSi aqciebis odenoba da
poziciaze damtkicebuli direqtorebis odenoba proprciul
mimarTebaSi ar aris erTmaneTTan.  *’

germanuli kanonmdeblobis Tanaxmad , Sps-s unda hyavdes erTi an
meti direqtori, romelTa arCeva xdeba aqcionerTa krebaze,
ubralo umravlesobis mier, Tuki wes debiT sxva ram ar aris
dadgenili. 8 wesdeba SesaZloa iTvaliswinebdes ubralo
umravlesobaze ufro meti xmebis saWiroebas direqtoris
sbo@hggor. *” xolo , Tuki kompanias hyavs sameTvalyure o sabWaq
maSin dir ggqtoTa daniSvnis egskluziuri uflebamosil eba am
organos gaaCnia’®

SezRuduli pasuxmgebl obis s azogad oebis Sesaxeb germaniis
kanonis Tanxmad , aqcionerebi uflebamosilni a rian ubralo
umravlesobis mier miR ebuli gadawyvetilebis safuZvelze
Tanamdebobidan ga aTavisuflon dir eqtori. maT amis
uflebamosileba gaaCniaT raime safuzvliT an yovelgvari
safuZvlis gareSe. kompaniis wesde ba SeiZleba iTvaliswinebdes
kont r aqtiT gaTvaliswinebul vadaSi direqtoris usafuZviod
gaTavisuflebis akrZalvas, Tumca , ar Se iZleba akrzalul i gnes
direqtori s gaTavisufleba safuzvlis arsebobis SemTxvevaSi da

aseTi Canaweri nebismier SemT xvevaSi baTilia. !

Tuki kompanias hyavs sameTvalyure o sabWo, maSin am organos

gaaCnia direqtorTa gaTavisuflebis eq skluziur [
uflebamos ileba. Tumca, unda aRiniSnos, rom ag cionerebs rCebaT
direqgtoTa gaTa visuflebis uflebamosileba , Tuki sameTvalyreo
sabWo ver an ar asrulebs masze dakisrebul funqciebs 262

direqtori momsaxurebas axorcielebs momsaxurebis
xelSekrulebis safuZvelze, romlic SeiZle ba iyos rogorc
werilobiT , aseve zepiri formiT. Tumca , unda aRiniSnos , rom
rogorc  wesi, aseTi xelSekrulebebi werilobiTi formiT ideba. es
xelSekr uleba regul ir deba saxelSekrulebo sama r Tlis zogadi
wesebis Sesabamisad, konkretulad ki - masaxur ebis

256 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 620.

%57 Branson, Corporate Governance, The Michie Compdmyv Publishers, Virginia, 1993, 24.

258 Gesetdetreffend die Gesellschaften mit beschrSnkter Haf(@GmbHG)&45 (2)xelmisawvdomia:
http://www.gesetzém-internet.de/bundesrecht/gmbhg/gesam{lmaibs gamoxmobilia:
26.05.214)

259 Meister, Heidenhain, Rosengartefihe German Limited Liability Company,"7Ed, Verlag C.H.
Beck, Munchen, 2010, 50.

260 jave. 50.

261 jgve. 51.

262 jgve, ix. aseve: Gesetz betreffend die Gesellschaften mit beschrSnkter Haftung
(GmbHG)&38(2Xkelmisawvdomia: http://www.gesetzeiminternet.de/bundesrecht/gmbhg/gesarft.pdf
bolos gamoxmobilia: 26.05.2014)
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xelSekrulebis  maregulirebeli  normebiT. 3 (Dienstvetrage)
diregtori ar warmodgens Cveulebriv dasagmebul pirs da
Sesabamisad, Sromis kanonmdeblobiT dasagmebulTa dacvis mizniT
dadgenili normebi, direqtoris mimaT ar mogmedebs®®

rogorc wesi , saboloo gadawyvetilebas d irgjeorad daniSvnis
Sesaxeb Sps-Si  agcionerTa kreba iRebs, Tumca geramnuli
kanonmdeblbis Tanaxmad direqgtorma unda moa xdinos sakuTari
Tanxmobis deklarireba am poziciaze daniSvnasTan dakavSirebiT. 265

jer  kidev didi xnis win igna dadgen ili aSS -s sasamarTlo
pra gtikis mier, rom diretoris gaT avisu fleba koporaciis
arseb obis da sagmianobi s Cveuli damaxasiaTebeli Tvisebaa 2% aseve
damkvidrebuli wesis Tanaxmad , sasamarTlo uflebamosilia
gaaTavsuf los diregtori dakavaebuli poziciidan Tuki mis mier
Cadenil igna samarTaldarRve va da Sesabamisad, darRveul igna
vald ebuleba. *”

diregtor is gaTavisufleba dakavebuli poziciidan, saTanado

safu Zvlis arsebobis gareSe , rogorc wesi , daSvebuli ar aris,
Tuki kanonmdeblobiT an/da kompaniis wesdebiT aseTi ram pir d apir
gaTvaliswinebuil ar aris. % MBCA anWebs uf | ebamosilebas

agcionrebs gaaTavisuflon direqgtori raime safuZvliT an aseTi
safuzvlis gareSec.  *

britaneTis  sasamarTlo  uflebamosilia  gaaTavisuflos
direqtori dakavebuli Tanamdebobidan , (moaxdinos misi
diskvalifikacia) (Company Directors Discvalification Act 1986ec. § Tuki
darwmundeba imaSi, rom profesiuli sagmianobis procesSi
kompaniis direqtoris mier ganxorcilebuli gmedeba, Seusabamos
xdis mas, iyos dakavSirebuli kompaniis marTvasTan. 70 kavs ri
zrunvis movalebis darRvevasa da kompaniis marTvasTan Seusabamod
miCnevas Soris calsaxa da naTeli ar aris. dirgtorTa
diskvalifikaciis Sesaxeb aqtis Tanaxmad, menejmentisaTvis
Seuferebloba SeiZleba gamoiwvios diretoris mier Zalauflebis
borotad gamoyenebam an nebismieri fiduciuri Tu sxva saxis
valdebu lebis darRvevam . mocemuloba Zalian zogadia da
Sesabamisad, dirqgtoris kompaniis marTvasTan kavSiris
Seusabamobis sakiTxi sasamarTlos farTo diskrecias miekuTvneba
da unda gadawydes yoveli konkretuli sagmidan gamomdinare.

Tuki dadgindeba, rom diregtoris codna da unarebi Seusaba moa
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kompaniisaTvis, sasamarTlo uflebamosilia moaxdinos misi
diskvalifikacia. 2 sarCeli direqtoris diskvalifikaciis Sesaxeb
SesaZloa aRZrul ignes dainteresebuli piris mier . mag.
umciresobaSi myofi agcioneri an aqcionerTa jgufi, romlebsac
ar aqvT sxvagvarad direqtoris sam saxuridan  daTxovnis
saSualeba. maT sarwmunod unda daasabuTon, rom direqtoris
codna da un arebi aSkarad Seusabamoa konkretuli ko mpaniis
sagmianobis gaZRolisaTvi  s.

batoni burti ,. (Mr. Burt) romelic iyo bankis generaluri
direqgt ori, CarTul igna banksa da erT -erT kompanias Soris
(Continental Assurance of London plc (CAL)sesxis gacemasTan
dakavSirebiT molaprakebaSi, am procesSi igi daniSnul igna
kompaniis (CAL) araaRmasrulebeli (damoukidebeli) (Nonexecutive
director) wodgJpm®is poziciaze. sasamarTlo gadawyvetileba
Semdeges adgens:

OsasamarTlo ganxilvisas ar dadgenila, rom batonma burtma
icoda rac xdeboda. Tumca dadginda , rom nebismier kompetentur
direqtors mis adgilze ecodineboda sesxTan dakavSirebiT
mimdinare procesebis Sesax eb. xolo , am mxriv, informaciis
ugonloba metyvelbs mis (Mr. Burt) Rrma arako npetenturobaze an
3o983Onbomgdmmdsbg CAL-is sagmianobasTan mimarTebaSi. *°O

britaneTSi sas amarTlo  uflebamosilia  gaaT avisuflo s
direqt ori dakavebuli poziciidan , Tuki garemoebebi aCveneben, rom
igi am poziciisaTvis Seusabamoa. gaTavisuflebis mizans ar
warmoadgens direqtoris dasjsa, aramed igi emsaxureba sajaro
intersebis dacvas, da mimarTulia imisaken, rom Tavidan ignes
acilebli momavalSi gadacdoma aseTi direqt ori s mier. msgavs
SemTxvevebSj direqgtoris mier valdebulebis darRveva ar
wamoadgens aucileb el garemoebas dakavebuli pozi ciidan misi
gaTavisuflebisaTvis . sasamrTlo , rogorc wesi , afasebs mis
warsul sagmianobas da adgens minimalur standarts da amis
mixedviT iReb s gadawyvetilebas diregtoris gaTavisuflebis
Sesaxeb. *"*

mewarmeTa Sesaxeb kanoni naTlad ar miuTiTebs imasTan
dakavSirebiT , Tu ris safuZvelze warmoiSoba urTierToba
kompaniasa da direqtors Soris. mewarmeTa kanonis 9.7 muxlis
Tanaxmad: xelmZRvanelobaze/warmomadgenlobaze  uflebamosil
pirTan (pirebTan), aseve sameTvalyureo sabWosa da sawarmos sxva
organoebis wevrebTan urTierTobebi regulirdeba am kanoniT,
sazogadoebis wesdebiTa da maTTan dadebuli xelSekrulebebiT.
mTavar SekiTxva s, rac prag tikos iurists ~ sagmianobis
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ganxorcielebisas warmoeSoba warmoadgens is , Tu ra saxis da

Sinaarsis xe ISekruleba ideba sawarmos

xelmZ Rvanelobaze/warmomadgenl o baze uflebamosil pirTan.
diregtorTan  samarTlebrivi urTierToba myardeba ori

samarTlebrivi aqtis safuZvel ze, daniSvnis brZanebiT da
sasamsaxuro  xelSekrulebiT, 76 Tumca sawarmos  mimarT
valdebulebebis warmoSobisaTvis daniSvnis brZaneba sakmarisia.

direqtoris daniSvnis aqgti gamoicema partniorTa

gadawyvetilebiT, xolo Tuki arsebobs sameTvalyureo sabWo, maSin
aseTi a gtis gamomcem kompetentur organos sameTvalyureo sabWo
warmoadgens.””’kompetenturi organos mier direqtoris daniSvna ar

ganixileba valdebulebiT -samarTlebriv  WrilSi, aramed igi
moxseniebulia rogorc Osakorporacio samarTlebrivi aqtiO T
daniSvnis aqtis safuZvelze diregtori Tavad iqgceva kompaniis

aRmasrulebel organod, romelic SromiT urTierTobaSi Sedis
sxva TanamSromlebTan, amgvarad igi gansxvavdeba Sromis

samarTalSi arsebuli urTierTobebisgan , MmagaliTad , samuSaoze
miReba da a.S.. aRniSnulidan gamomdinare , cxadia , ro m direqtoris
dagiravebasTan mimar TebaSi ar gamoiyeneba Sromis kodegsi, razec
sagarTvelos sasamarTlo praqgtika jer kidev sakanon mdeblo
cvlilebebamde  miuTiTebda . kerZod , uzenaesi  sasamarTlo
gadawyvetilebis Tanaxmad , direqtorisaTvis sawarmos marTvisa da
gonebis gankargvis uflebis miniWebis riskis sakonpensaciod,
partniorebs yovelTvis unda hgondeT ufleba nebismier dros
gaaTavisuflon direqgtori da aseT SemTxvevebze Sromis kanonTa
moTxovnebi ar SeiZleba gavrceldes. ¥ ganxorcielebuli

cvl ilebis Sedegad, mewarmeTa Sesaxeb kanonSi aisaxa kidec
sasamaTlo praqtikiT dadgenili wesebi, Tumca umjobesi igneba

Tuki kanonSi calsaxad dafigsirdeba, rom direqtorTan ideba
sasamsaxuro XxelSekruleba, romliTac unda ganisazRvros misi

anazRaur eba da sxva benefitebi , da rom am xelSekrulebis mimarT
mogmedebs sagmoqgalago kodeqsis normebi xelSekrulebis Sesaxeb.

aseTi Canaweri gamoricxvas gaugebrobas, rasac iwvevs mewarmeTa
Sesaxeb kanoni, gansakuTrebiT ki 9.7 2 muxli, romlis Tanaxmadac
pasuxismgebeli pire bi  (sawarmos xelmZRvanel an  sxva
uflebamosili  piri) valdebuli arian  maregistrirebeli

25 migriauli, SezRuduli pasuxismgeblobis sazogadoebasa da direqtors

Soris samarTlebrivi urTierTobebis warmoSoba da dasruleba (SedarebiTi

analizi germanul samarTalTan) yovelvartalyri Jurnali, notaria ti,
sanotaro da kerZo samarTlis mimoxilva, pragtika, Thilisi, 2003, 31.

7 migriauli, SezRuduli pasuxismgeblobis sazogadoebasa da direqtors
Soris samarTlebrivi urTierTobebis warmoSoba da dasruleba (SedarebiTi

analizi germanul samarTalTan) yovelvartalyri Ju rnali, notariati,
sanotaro da kerZo samarTlis mimoxilva, pragtika, Thilisi, 2003, 31.

8 migriaulli, SezRuduli pasuxismgeblobis sazogadoebasa da direqtors
Soris samarTlebrivi urTierTobebis warmoSoba da dasruleba (SedarebiTi

analizi germanul samarTalTan) yove Ivartalyri  Jurnali, notariati,
sanotaro da kerZo samarTlis mimoxilva, praqgtika, Thilisi, 2003, 31. ix. aseve,
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organosaTvis registrirebuli piris uflebamosilebis Sewyvetis
Sesaxeb gancxadebis  wardgenamde gaagzavnon Setobineba
sagarTvelos Sromis kodegsis 38 -e muxliT dadgenili wesiT. am
wesis dacvis gareSe registraciis Sewyvetis SemTxvevaSi
miyenebuli zianisaTvis pasuxismgebloba ganisazRvreba
sagarTvelos kanonmdeblobiT. 280

mizanSewonilia , amerkaSi damkvdrebuli pragtikis Sesabamisad,
garTuli kanonmdeblobac uSvebdes i mis SesaZleblobas, rom
wesdebiT ganisazRvros direqgtoris gaTa vi suflebis safuzveli,
kerZod, gaTavisuflebis SesaZlebloba gaufrTxileblobis an
uxeSi gaufrTxileblobis gamo da wesdebaSi aseTi Canaweris
arsebobis SemTxvevaSi , diregtoris usafuZvlod, nebismier dros
gaTavisufleba ar und a iyos SesaZlebeli.

3.3. dividendis miRebis ufleba

agcionerTa umniSvnelovanes uf | ebas warmoadgens miiRon
mogeba, kapitalis gazrdis an dividendis ganawileb is an kidev
orive maTganis saSu al ebiT .**'biznes korporaciebis Sesaxeb aqtis
TanaxmadDdividendis ganawilebis Sesaxeb gadawyvetilebis miReba
diregtoratis dsikrecias warmoadgens. (RMBCA muxlis 6.40)
diregtoratia  pasuxismgebeli  miiRos  gadawyvetileba da
daadginos : rodis, sad, rogor da ramdeni igneba gadaxdili
agcionerTaTvis dividendi s saxiT. dirqtorats SeuZlia gaakeTos
arCevani ar gaanawilos igi da gamoiyenos Kkorporaciis
miznebisaTvis. aqtis Tanaxmad, aRniSnuli uflebis delegireba
sxva organoze an rimelime komite t ze daSvebuli ar aris. w2

mogebis divide ndis saxiT ganawilebasTan dakav SirebiT kompania
adgens TariRs, (record datg rogorc wesi , gadaxdamde ramdenime
kviriT  adre. Ppiri , vinc aris aqcioneri am TariRisaTvis
uflebamosilia miiRos dividendi, ngbpsi Gmd uSulod gadaxdis
momentisaTvis igi aqcioneri aRar iyos . Tuki kompaniam gana c xada
dividendis ganawilebis Sesaxeb, misi gamoxmoba da gaugmeba
dauSvebelia. aqcioneri uflebamosilia waradginos sarCeli,

gancxadebuli , magram gadauxdeli dividendis anazRaurebis
Sesaxeb?®
rogorc aRiniSna , aSS-Si dividendis deklarireba dire gt oratis

samewarmeo gadawyvetilebis  diskericas  miekuTvneba, rac
warmoSobs saSiSroebas, rom maT mier ar moxdes dividendis

ganawileba da arc sawarmos xazina Seivsos miRebuli mogebiT.
aramed Tanxebi daixarjos Seusabamod maRali an azRaurebisa da
%0 amewarmeTa SesaxebO saqarTvelos kanoni mulxli 9.7 2 (24.06.2011. N4946

amogmeddes gamogveynebidan mé5 dRes.)
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diregtoratisaTvis  bonusebis  gadaxdi S gziT . miuxedavad
aRniSnuli riskisa, amerikuli kanonmdeblbis Tanaxmad , mtkicebis
t virTi, rom  dirgtoratis mier saku Tari  diskreciuli
uflebamosileba  borotad igna  gamoyenebuli, aqcionerTa
mxaresaa*

dividendis miRebis ufle basTan erTad aseve mniSvnelovania
aRiniSnos , rom aqcio enrebs gaaCniaT v aldebuleba sruld
dau brunon  kompai as kanonmdeblobis darRveviT ganawilebuli
dividendi. xolo im SemTxvevaSi ,  Tuki dividendis mimRebi
keTilsindisierad mogmedebda, mis mier S avaldebulod
dasabrunebuli Tanxa SezRudulia im ode nobiT , rac saWiroa
kreditoris dasakmayofileblad. 283

ukanonod ganawilebuli dividendi e gvemdebareba kompaniis mier
moTxovnas, am moTxovnis warmoSobidan 5 wlis ganmavlobaSi.
xolo , Tuki dividendis mimRebi arakeTilsindisi er ad mogmedebda
gamoiyeneba xandazmul o bi s vadis zogadi normebi. 286

mewarmeTa Sesaxeb saqarTvelos kanoni s me8 muxli  adgens, rom
gadwyvetilebas dividendis gadanawilebis Sesaxeb aqcionerebi
iReben. amave kanonis 52.1. muxlis bolo winadadebis Tanaxmad :
Qlividendebis uciloblad gacemis  Sepireba baTilia. O
mizanSewonilia , rom mewarmeTa Sesaxeb kanoniT gaTvaliswinebuli
ignes ra moxdeba maSin, Tuki div idendi ukanonod iyo
ganawilebuli, vin igneb a uflebamosili moiTx ovos misi da bruneba.
mewarmeTa Sesaxeb kanonis normebidan gamomdinare direqgtoratia
sarCelis wardgenaze uflebamosili organo. sarCeli SesaZloa
wardgenil ignes aseve im agcioneris mierac, romelmac xma misca
dividendis ganawilebis winaaR ndeg da arc faqtiurad miuRia igi.

vinaidan dividendis ganawilebis Sesaxe b gadawyvetilebas
partniorebi iReben , gasaQvrebis xandazmulobis vada dividendis
ganawilebis Sesaxeb partniorTa krebis ogmis Sedgenidan 2 Tve
igneba, xolo Tuki kreba mowveul igna an Catarda kanoniT
dadgenili wesebis uxeSi darRveviT , maSin gasaCivrebis vada igneba
ogmis Sedgenidan erTi weli. ra SeiZleba CaiTvalo s kanoniT
dadgenili wesebis uxes darRvevad sasamarTlos mier unda ignes
Sefasebuli yoveli konkretuli sagmis garemoebebis
gaTvaliswinebiT.

umjobesia T u kanonSi Seva cvlileba romlis Tanaxmadac
gadwyvetilebas dividendis ganawilebaze mii Reben direqtorebi.
direqgtoratis mier am gadawyvetilebis miReba ufro
gamarTlebulia sxvadasxva faqgtorebis gamo, kerZod: pirveli
rogorc wesi direqtori ufro kargad icnobs (unda icnobdes)
kompaniis finasnur maCveneblebs , mdgomareobas bazarze da,
aRniSnulidan gamomdinare, kompetenturia miiRos ga  dawyvetil eba
ganawildeba dividendi Tu darCeba igi kompaniaSi Semdgomi

288grnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
547.

285 Meister, HeidenhainRosengartenThe German Limited Liability Company,"7Ed, Verlag C.H.
Beck, Munchen, 2010, 43.

288 jave.
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reinvstirebisaTvis, bazarze konkurentunarianobis
SesanarCulneblad da warmatebis misaRwevad . meore, direqgtorati
valdebulia gaiTvaliswinos TiToeuli agc ionerisa da kompaniis

i nteresebi, maSin rodesac umravl esobaSi myofi aqcioneris mier
gadawyvetilebis miRebisas, SesaZlebelia dasaxelebul pirTa
interesebis ugulvebely ofas gondes adgili . mesame a Tgma unda,
direqtoris mxridanac SesaZloa qondes adgili gadacd omas
Tumca aqg prevenciul fungcias im valdebulebaTa arseboba

asrulebs, romlebic garTuli kanonmdeblbis Tanaxmad
diregtorebs gaaCniaT kompaniis mimarT, maSin rodesac aqgcionerTa
valdebulebisa da pasuxismgeblobis sakiTxi naTlad ar aris

regulirebuli da bundovan Ia.

aseve SesaZlebelia , rom kanonSi cvlilebebis Setanis Sedegad
divide ndis ganawilebsaTan dakavSirebiT gadawyvetilebis mimReb
organod kvlavac darCes aqcionerTa (partniorTa) kreba, Tumca am
SemTxvevasSi aucilebelia ganisazRvros partniorTa
pasuxismgebl obis s akiTxi , Tuki isini yurad ar iReben
direqgtoratis rCevas da mainc gaanawileben dividends. kanons unda
daematos umciresobaSi myofi aqcionerebisa da kompaniis
interesebis damcavi normebi, raTa umravlesobaSi myof aqgcioners
ar gondes kanonieri SesaZlebloba OgamowurosO sargebeli
kompanias da mouklas grZelvadiani perspeqtiva, rac arsebuli
regulirebi s pirobebSi SesaZlebelia.

Tu gaviTvaliswinebT im mankier wessac , rac samwuxarod jer
kidev mogmedebs saqarTveloSi, romlis Tanaxmadac di reqtorati
ZiriTadad umravlesobaSi myofi agcioner is interesebs emsaxureba,
cxadi gaxdeba , rom es organo arasodes waradgen s sarCels
umravlesobaSi myofi aqcioneris mimarT umciresobaSi myofTa da
kompaniis intersebis dasacavad. umciresobaSi myof aqcioners
(partniors) sakuTari uflebebis dasacavad mxolod sasarCelo
warmoeba ar unda rCebodes , kanoni unda asrulebdes prevenciul
funq cias da icavdes mas.

34. derivaci uli sarCeli - Derivative Lawsuit
aqgcionerebi , rogorc wesi, ar arian uflebamosilni aRasrulon
kompaniis uflebebi. magaliTad , Tuki kompaniis dir eqtorma,

daarRvia sakuTari valdebuleba da kompaniis xarjze daagrova
erTi m ilioni dolari, aqcioners ar aqvs ufleba waradginos mis

winaaRndeg sarCeli da moiTxovos im danakargis proporc lulad
anazRaureba rac man ganicad a. aRni Snuli wesi mogmedebs imitom
rom kompania warmoadgns damoukidebel iuridiul pirs, rom elic
gancalkevebulia kon kretuli agcionerisagan. mocemul SemTvevaS)
agcioneri uflebamosilia waradginos sarCeli r ogorc kompaniis
wrmomadgenelma, kompaniis saxeliT da mis sasargeblod. A
kompaniaTa Sesaxeb modeluri aqtis Tanaxmad (RMBCA)
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aqgcionerma rom sarCeli waradginos kompaniis s axeliT ori
winapirobas unda akmayof ilebdes : pirveli , igi unda flobdes
aqgciebs dirgetoris mier gadacdomis Cadenis momentisaTvis da
meore, Tu agcionerma mimarTa kompanias aRniSnuli sarCelis
wardgenis moTxovniT , magram direqtoratma uari ganacxada
sarCelis wardgenaze , an Tu arsebobs interesTa konfligti ramac
SesaZloa gamoiwvios direqtoratis mxridan sarCelis Setanisagan
Tavis Sekaveba. T u aqcioneris sarCeli warmatebuli aRmoCndeba, am
ukanasknelis mier mogebuli  Tanxa Cairicxeba komopaniis xazi nasi.
SesaZloa ~ma aunazRaurdes sarCelis wardgenisaTvis gaweuli
xarjebi.

direqtorebi warmoadgenen kompaniis interesebs da swored am
ukanasknelis mimarT gaaCniaT  valdebulebani. Sesabamisad , maT mier
valdebulebis darRvevis SemTxvevaSi , Isini potenciurad pirdapir
zians ayeneben swored kompanias |, xolo arapirdapir zians
kompaniasTan dakavSi rebul sxva pirebs , agcionerebs, komp aniaSi
dasagmebulebs, kreditorebs. Seabami sad, pirvel rigSi kompaniaa
uflebamo sili waradginos sarCeli dire gtoris wi  naaRweg, mis
mier valdebulebis darRvevis gamo. Tumca sagme isaa , rom xSirad
swored direqtorTa kontrolis qveS aris k ompania da es
ukanasknelni sakuT ari Tavis winaaR ndeg sarCelis wardgenasTan
dakavSirebiT cxadia ar miiReben gadawyvetilebas. iTvaliswinebs
ra aseTi SesaZleblobis arsebobas, sakorporacio kanonmdebloba
agcioners an aqcionerTa jguf s aniWebs uflebamosilebas
waradginos sarCeli damr Rvev direqtorTa winaaR nudeg korporaciis
nacvliad. **

Tuki kompanias miadga ziani mesame pirTa mxridan, direqtoratia
is uflebamosili organo , vinc unda waradginos sarCeli aseTi
pirebis winaaR nideg kompaniis saxeliT da moiTxovos zianis
anazRaureba. Mwagram, Tuki kompania ar waradgens sarCels,
aqgcioneria uflebamosili waradginos sarCeli kompaniis saxeliT

da mis nacvlad. * aRniSnul sarCels ewodeba derivaci uli, anu
nawarmoebi sarCeli, vinaidan igi nawarmoebi da warmoSobilia
kompaniis  uflebisgan. agcioners  SeuZlia  waradginos

derivaci uli sarCeli Tuki igi:

¥ Dboobol doygbgdols ImdgbBolomgols sJEombg@o oym;

¥ bodhgeols (odwygbs Fomdmowygbl 30335600l Loyggzgmgbm
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287 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
550.

288 0os, (Edit) Winckler, Ripirl)nited States oAmerica in: DirectorsO Liability: A Worldwide Review,
Kluwer Law International and International Bar Associatiéiphen aan den Rijn, 2006 ,103.
*89RMBCA sec. 7.40

2 RMBCA sec. 7.40
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omamai  (gbo,  aqcionerma  werilobiT  unda  moiTxvos
diregtorTa mxridan sarCelis wardgena zianis mimyeneblis mimarT.

Tumca, unda iTgvas, rom xSirad zianis mimyenebels Tavad
direqtorebi warmoadgenen. aseT SemTxvevaSi aqcioneri ar aris
valdebuli werilobiTi moToxovna warudgin os jer direqtorebs

da mxolod 90 dRis uSedegod ¢ asvlis Semdeg waradginos
derivaci uli sarCeli. !

sasamarTlo uars ityvis derivaci uli sarCelis ganxilvaze ,
Tuki damoukidebeli direqtorebis umravlesobis an sasmarTlos
mier daniSnul damoukidebel pirTa mier warmodg enil igneba
daskvna, rom derivaci uli sarCeli ar emsaxureba kompaniis
saukeTeso interesebs. amgvari gadawyvetileba miRebul unda ignes
keTilsindisierad, sagmis saTanadod, gonivrulad Seswavlisa da
gamoZiebis safuzvelze. **

Tuki aq cioneris mier wardgenili deriva ci uli sarCeli
warmatebuli aRmoCndeba, warmatebis Sedegad miRebuli nebismieri
saxis anazR aurebas mii Rebs kompaniis xazina. aqcioner [
uflebamosilia ainazRauros sarCelis wardgenisaTvis gaweuli
gonivruli xarjebi, magaliTad, xarjebi advokatis, iuristis
momsaxurebisaTvis da a.S.. **

inglisSi kompaniis saukeTe so interesebis Sesabamisad mogmedeba
SesaZloa aseve Tvis TavSi gulisxmobdes info rmaciis miwodebas
dirgtoris mxridan Tavad am ukansknelis an sxva dirqtoris mier
Cadenil gadacdomasTan dakavSirebiT. PsasamarTlom mxedvelobaSi
unda miiRos am va lIdebulebis moTxovnebi, imis dasadgenad ,
SesaZlebli igneba Tu ara de rivaci uli sarCelis wardgena. %

vinaidan direqgtorebs valdebuleba gaaCniaT sawarmos mimarT,
am valebulebaTa darRve vis gamo OdamnaSaveO direqtoris
winaaRndeg sarC elis wargenis ufleba swored kompanias gaaCnia.
xolo Tuki kompanias ar SeuZlia, an ar gamoTgvams survils
uCivlos OdamnaSav eO direqtors (rac ZiriTad maSin xdeba rodesac
es ukanaskneli akontrolebs kompanias) , aseT SemTxvevebSi
agcionerebi, wilis mflobelebi ar ian is pirebi , visac ufl eba
agvT waradginon derivaci uli sarCeli direqtoris winaaR ndeg
sakuTari saxeliT, magram kompaniis nacvlad. 29

kompaniaTa Sesaxeb aqtis 261 -e paragrafis Tanaxm ad, aqcionerma,
romisac derivaci ul i sarCelis war dgena surs , amasTan
dakavSirebiT Tanxmoba sasmarTlosgan unda miiRos. sasmarTlo
iRebs gadawyvetilebas d auSvas derivaci uli sarCeli Tu ara.
mosarCeles  mouwevs waradginos saTando  mtkicebulebani

291 CheesemerBusiness law: Legal Environment, Online Comme®esiness Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 622.

292 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 622.

293 jgve. 622.

294 GHLM Trading Ltd v. Maroo (2012)EWHC 61 (Ch) at (168) xelmisawvdomia:
http://www.bailii.org/ew/cases/EWHC/Ch/2012/61.htifldolos gamoxmobilia:09.05.2014)

2% Hollington, Hollington on Shareholder®s Right8 Fd, Sweet & Maxwell, London, 2013, 67.

296 oose Griffiths, Impey,The Company Director, Power, Duties and Liability" Hxl, Jordan Published
Limited, Bristol, 2008, 301.
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aRniSnuli uflebis mosapoveblad, xolo Tuki amas ver SeZlebs,

sasamarTlo uars e tyvis mas derivaci uli sarCelis wardgenaze,
aRniSnulTan dakavSi r ebiT sasmarTlo uflebamoslia gamosces
Sesabamisi brZaneba, (consequential ordgr Tuki amas igi saWirod
miiCnevs?’

inglisuri kanonmdeblobis Tanaxmad, mxolod Tavad kompaniaa

uflebamosili uCivlos sasamarTloS i mis yofil an arsebul
direqtors valdbulebaTa darRvevis gamo . faqtiurad
diregtor  ebis uflebamosilebaa aseT SemTxvevaSi sarCelis

wardgena, vinaidan kompania xelvnurad Segmnili subieqtia da mas
ar SeuZlia ifunqcioniros direqgtoratis gareSe. direqtoratis
mxridan sarCelis wardgenis SemTxvevebs adgili agvs xolme
ZiriTadad erTi kompaniis mier meoris dauflebis Se mdeg. aseve
kompaniis likvidatori an a dministratori aris uflebamosili
piri waradginos sarCeli. 298

sasamarTlos miniWebuli aqvs Zalaufleba, neba darTos
individualur aqcioners, raTa am ukanasknelma, deri vaci uli
sarCelis gamoyenebiT, waradginos moTxov na valdeb ulebis
damrRvevi direq t oris winaaRmdeg, kompaniis saxeliT da mis
nacvlad **

germaniis saaqcio kanonis 117 -e paragrafi s Sesabamisad, zianis
moTxovnis ufleba agvs sazogadoebas direqtoratis meSveobiT da
ara calkeul agcioners. Tavad aqgcioners damoukideblad ar aqvs
ufleba  zianis anazRaurebis moTxovna wauyenos zianis
mimyenebels, amisTvis man Tavdapirvelad unda mimarTos
sazogadeoebis direqto rats, rogorc xelmZRvanelobiT da
warmomadgenlobiT organos. 300 vinaidan germanias orsafexurani
marTvis sistema aqvs, sameTvalyureo sabWos gaaCnia valdebulba
(da ara diskrecia) waradginos sarCelid diregtoris winaaRdeg,
raTa Tavidan aiSoros sakuTari pasuxismge bloba kompaniis
mimarT !

mSkis 53.5-e muxli ss -is partniors derivaciuli sarCelis
aRZvris uflebas 2008 wlis martSi ganxorcielebuli cvlilebebis

Semdeg aZlevs, Tumca samwuxarod msgavs SesaZlebl obas kanoni ar
iTvaliswinebda Sps-s partniorebisaTvis, ris gamoc sakorporacio
sama Tlis sferoSi dasagmebul iur i stebs erTaderT imedad 53.5

muxlis analogiis wesiT gamoyenebis Sesalebloba rCeboda, Tumca

es mxolod Teoriuli msjeloba iyo da ramdenad gaiziarebda

sasamarTlo am mosazrebas cxadia aravin icoda. 2014 wlis 31

ogtomb ers mewarmeTa kanonSi Sevida cvlileba, kerZod kanonis 46 -e

27CompaniesAct20QBara:261(1,2xelmisawvdo miahttp://www.legislation.gov.uk/ukpga/2006/46/pd
fs/ukpga 20060046_en.pdf(bolos gamoxmobilia :12.05.2014)

2% smerdonA practical Guide to Corporate GovernancBFtl, Sweet&Maxwell, London, 2010, 90.

29 jave. 90.

300 purduli , mcire aqcioneris uflebaTa borotad gamoyeneba/ Tanamedrove

sakorporacio samarTlis Teoriuli da praktikuli sakiTxebi, TinaTin

wereTlis saxelmwifosa da samarTlis instituti, gamomcemloba Omeridiani,O

2009, 270271.

301 0os, (Edit)Germany in: DirectorsO Liability: A Worldwide Review, Kluwer Law International and
International Bar Associatiodlphen aan den Rijn, 2006,289.
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muxls daemata me -5 nawili **, romliTac PSps  -is partniors mieniwa

derivaciuli  sarCelis aRZvris SesaZlebloba. aRniSnuli
cvlileba cxadia dadebiTad unda Sefasdes, Tumca samwuxarod
isic unda iTgvas, rom mewarmeTa kanonis 46.5 da 53.5 muxlebi
dazustebas saWiroeben.

kanonis dasaxelebuli no rmebi or alternativas utovebs
kompanias, vinaidan kompanias  warmo adgenen diregtorebi ,
Sesabamisad direqtorats aqgvs ori alternativa, pirveli, aRZas
derivaciuli sarCeli damrRvev is mimarT aseTi moTxovnis
miRebidan 90 dRis vadaSi da meore, amave vadaSi daasabuTos , rom
derivaciuli sarCelis aRZvra ewinaaRmdegeba kompaniis interesebs.

umTavresi kiTxva, romelze pasuxis gacemac sasicocxlo
mniSvnelobisaa Semdegia: vis winaSe unda moxdes imis dasabuTeba
rom sarCelis aRZvra ewinaaRmdegeba sazogad oebis interesebs?

saki Txi ganxilul da gadawyvetil unda ignes
partniorTa/aqcionerTa krebaze da krebam miiRos gadawyvetileba
xmebis ubralo umravlesobiT . (detalurad ix.qveTavi 3.4.1.)

Tuki 90 dReSi sazogad oeba ar daayenebs sarCels , romlis
aRZvrasac partniori/agcioneri iTxovs da ar c krebis mier igneba
saTanado gadawyvetileba miRebuli , maSin ukve sasamarTlom unda
imsjelos winaswar jer imis Taobaze , ramdenad mizanSewonilia

sarCelis aRZvra kompaniis interesebidan gamomdinare, mousminos
orive mxares da mxareTa mosmenis da faqtebis Sefasebis Semdeg
miiRos gadawyvetileba da iwyebs arsebiT gan i xilvas Tu ara.
mewarmeTa kanonis Sesabamisi normebi ar iTval iswineben Zalian
mniSvnelovan sakiTxs, kerZod Tuki damrRvevi akontrolebs
kompanias, maSin kanoni unda iZleodes sarCelis aRZvris
SesaZleblobas dauyovnebliv da 90 dRe mocda aRar unda iyos
saWiro, vinaidan arsebobs realuri safrTxe , rom am Xxnis
ganmavlobaSi Se saZloa saerTodac azri daekargos sarCels

303

302 mewarmeTa Sesaxeb kanonis 46-e muxls daemata mexuTe nawi |, romelic
iTvaliswinebs derivaci uli sarCelis aRZvris SesaZleblobas Sps -S partnioris
mier, cvlilebis Tanaxmad: Tu SezRuduli pasuxismgeblobis sazogadoebam ar
ganaxorciela sakuTari moTxovha mesame piris mimarT, partniors SeuZlia
sazogadoebis nacvlad da mis sasargeblod, Tavisi saxeliT Seitanos sarCeli
aRniSnuli moTxovnis gansaxorcieleblad. igi miiCheva saTanado mosarCeled,

Tu sazogadoeba partnioris werilobiTi moTxovnis miRebidan 90 dRis
ganmavlobaSi ar aRZravs sarCels mesame piris winaaRmdeg an ver daasabuTebs,
rom aseTi sarCelis aRZvra ewinaaRmdegeba sazogadoebis interesebs.
sasamarTlos mier partnioris sarCelis dakmayofilebis = SemTxvevaSi
sazogadoeba valdebulia aunazRauros partniors sarCelTan dakavSirebuli,
keTilgonierebis farglebSi gaweuli sasamarTlosgareSe xarjebi, advo katis
xarjebis CaTvliT. sazogadoeba Tavisufldeba am xarjebis anazRaurebis
movaleobisagan, Tu igi daamtkicebs, rom sarCelis dakmayofileba
sazogadoebisaTvis saziano aRmoCnda. Tu partniori miCneul igna arasaTanado
mosarCeled an misi sarCeli ar dakmayofilda, p artniors  ekisreba
sazogadoebis mier keTilgonierebis farglebSi gaweuli im xarjebis
anazRaurebis valdebuleba, romlebic warmoiSva partnioris moTxovnasTan
dakavSirebiT. partnioris gonebrivi mdgomareobis gaTvaliswinebiT,
sasamarTlos SeuZlia gadauvados mas sasam arTlo xarjebis anazRaureba.
(31.10.2014)

303 detalurad ix. Tavi, 3.4.1.
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damrRvevis mxridan ganxorcielebul gmedebaTa gamo da meore,
Tuki damrRvevi akontorolebs kompanias, (mag.warmoadgens
diregtors am kompaniaSi) cxadia , igi ar miiRebs gadawyvetilebas
sakuTari Tavis winaaRmdeg sarCelis w ardgenis  Sesaxeb,
Sesabamisad 90 dRian i molodinis reJimic absolu turad uadgiloa
aseT SemTxvevebSi. zemoaRniSnulidan gamomdinare , kargi igneba
Tu kanonSi cvlilebis  ganxorcielebamde  sasamarTloebi
gamoasworeben am xarvezs derivaciuli sarCelis ganxilvisas.

derivaciuli sarCelis aRZvris ufleba unda qondes aseve
sawarmos kreditosac, im SemTxvevaSi, Tuki kompania gakotrebis
pirasaa. Sesabamisad, kanonSi  gamoyenebul  formulirebas :
Qpartniors SeuZlia sazogadoebis nacvlad da mis sasargeblod,
Tavisi saxeliT Seitanos sarCeli moTxovnis gansaxorcieleblad o)
(mSk. muxli 46.5, 53.5) unda daematos , rom aseTi sarCelis aRZvris
ufleba aqvs kreditorsac, Tuki kompania gadaxdisuunaroa an
gadaxdisuunarobis pi rasaa. OmewarmeTa SesaxebO kanonis normebis
farTo ganmartebis safuZvelze , aseTi daskvnis gakeTeba
SesaZlebelia, magram umjobesia kanoni araorazrovnad adgendes am
uflebas, raTa sasamarTlos interpretaciaze ar iyos
damokidebuli kreditoris bedi. 304

aseve calsa xad unda iTgvas , rom Omesame pirsO kanonis 46.5 da

53.5 muxlebidan gamomdinare warmoadgens nebismier i piri, vis
mimarTac kompanias SeiZleba hgondes moTxovna, maT Soris
direqtorebs, sameTvalyure o sabWos wevrebs (aseTis arsebobis
SemTxvevaSi) da a.S.

aRsaniSnavia, rom derivaci uli sarCelis aRZvr is ufleba ar
warmoadgens absolu tur uflebas da igi SesaZloa SezRudul
ignes. kerZod, sakorporacio samarTali icnobs aqcionerTa
mxridan direqtoratis gmedebis avtorizacias da ratifikacias. anu

agcioneTa krebas SeuZlia gadawyvtios, rom miuxedavad Cadenili
gadacdomisa ar waradginos sarCeli diregtoris winaaRmdeg.
rogorc wesi , aseTi gadawyvetilebis miReba ubralo umravlesobis
mier xdeba.

vinaidan mewarmeTa Sesaxeb kanoni detalu rad da naTlad ar
aregulirebs direqtorTa gadawyvetilebis ratifikaciasa da
avtorizaciasTan dakavSirebul sakiTxebs, mizanSewonilia

garTuli sasamarTlos mier derivaci uli sarCelis ganxilvis
SemTwevaSi, gaTvliswinebul ignes amerikuli da evropuli
gamocdileba a RniSnul sakiTxTan dakavSirebiT , rasac detalurad

Semdeg TavSi SevexebiT.

304ix. Tavi VII



34.1. aqcionerTa mxridan dir edqorT a gadawyvetilebis
avtorizacia/  ratifikacia da sarCelis wardgenaze
uaris Tgma

britanuli sakorporacio kanonmdebloba uSvebs SesaZleblobas
kompaniis agcionerTa mxridan Tanxmobis SemTxvevaSi ar CaiTvalos
kompaniis mimarT valdebulebis darRvevad dirgtoris gmedeba
(mogmedeba an umogmedoba) romelic sxvagvarad valdebuelbis
darRveva igneboda. aqcionerebi uflebamosilni arian aqcionerTa
krebaze moaxdinon direq torTa qgmedebis avtorizacia an

ratifikacia. m aT Soris garda im gansxvavebisa, rom avtorizacias
konkretul tranzaqciis ganxorcielebamde aqvs adgili , Xolo
ratifikacias ki mas Semdeg, rac tranzaqcia ukve ganxorcielda.
aseve arsebobs proceduruli Sinaarsis gansxv avebac, rasac
udidesi pragtikuli mniSvneloba agvs.

avtori zaciis SemTxvevaSi direqtori , romelsac agvs interesTa

konfqliti sakiTxTan dakaSirebiT, uflebamosilia, mas Semdeg rac
moaxdens tranzagciasTan dakavSire biT interesTa konfligtis
gulwrfel gamJRavneba  -deklalirebas, monawile oba miiRos sxdomis
mimdinareobaSi da keWisyraSi , Tuki igi amavdrou | ad aqcioneric
aris. xolo ratifikaciis SemTxvevaSi , Vvinaidan am dros
valdebuleba ukve darRveulia da mxolod amis Semdeg xdeba misi
dadastureba anu ratifikacia agcionerTa m ier, direqtori , romlis
mxridanac valdebulebis darRve vas hgonda adgili, Tuki igi
imavdroulad aris aqcioneric ar aris  uflebamosili
monawileoba miiRos aqcionerTa krebaSi da ratifikaciasTan
dakavSierbiT xmis micemis procesSi. ufro metic, xmis micemis
ufleba ar unda mieceT aseve gadacdomis Camden direqtorTan
daaxloebul aqcionerebs. aseve mniSvnelovani a aRiniSnos , rom
Tuki moxda dirgtoris gmedebis avtorizacia/ratifikacia
agcionerbs aRar agvT ufleba avtorizebul an ratificirebul
sakiT xTan dakavSirebiT aRZran deriv aci uli sarCeli.
diregtorTa mxridan gadacdomasTan dakavSir ebuli faqtebis
srulad gamJRavnebis (Disclosurg Semdeg, valdebulebis darRvevi S
mTel rigi SemTxvevebSi, SesaZloa maTi ratifikacia moxdes
accionerTa mxridan, Tuki kompania kvlavac Cveulebriv ganagrZobs
sagmianobas. ratifikacias eqvemdebare ba iseTi darRvevbi
rogorebicaa

305
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ratifik ~ aciis meqganizmis arseboba  mniSvnelovania, vinaid an
gadawyvetilebis ratifikaciis ufleba direqtoratis sagmianobas
ufro mognils xdis. 307

agve unda aRiniSnos, rom direqtorTa mier kompaniis gonebis
miTvisebis an arakeTilsindisieri , TaRliTuri  mogmedebis
arsebobis SemTxvevasi, ratifikacia ar aris SesaZlebeli. 308

gadawyvetileba ratifikaciis Sesaxeb miRebul iunda ignes
agcionerTa sarTo krebaze. Tuki gadawyvetileba ratifiaciis
Sesaxeb miRebul ign a erTxmad aseT gadawyvetileba Se nd go nsi
sadao aRar Se iZleba gaxdes. ** davas warmoSobs SemTxvev ebi,
r odesac direqtorTa gmedebis ratif ik aci a xdeba umravlesoba Si
myof agcionerTa mie r, warmoiSoba umciresobaSi myofTa
uflebis dacvis problema.

Foss v Harbottlé'® mniSvnelovani da cnobili precedentuli sagme
inglisSi sakorporacio samarTlis ist oriaSi, romlis Tanaxm adac
gmedebis, romelmac gamoiwvia gad acdoma kompaniis mimarT da
Seabamisad daazarala igi, gasaCivrebis ufleba aqvs pirvel rigSi
Tavad kompanias da igi warmoadgens saTanado mosarCeles.
aRniSnuli cnobilia rogorc Foss v Harbottlewesi , da sxvagvari
Sexedulebani, romlebic SemdgomSi ganviTarda, warmoadgene n
gamonakliss  Foss v Harbottle wesidan. erT -erT aseT  gamonliss
warmoadgens derivaci uli sarCeli, rom elic saSu alebas aZlevs
umciresobaSi myof aqcionerebs waradginon sarCeli kompaniis
saxeliT. aRniSnuli ufleba gansakuTrebiT mniSvnelobas iZens
maSin rodesac samarTaldamrRvevi akontrolebs kompanias.

dasaxelebuli gadawyvetieba mniSvnelovania imdenad ,
ramdenadac ori mniSvnelovani principi igna dadgenili am
gadawyvetilebiT. pirveli , Tuki gadacdoma Cadenilia kompaaniis
mimarT da zianic am ukanasknelma gani cada, mxolod kompaniaa

uflebamosili  waradginos sarCeli da moiTxovos zianis
anazRaureba (Proper Plaintiff Rile) meore, Tuki gadacdoma , romelic

398 Hirt, The Enforcement of Directors® DutiesBiritain and Germany, European Academic Publishers,
Bern 2004 ,91.

397 jgve.90.

398 Hirt, The Enforcement of Directors® Duties in Britain and Germany, European Academic Publishers,
Bern 2004,91.

309CompaniesAct20()l§ara:261(1,63uelmis;awvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pd
fs/ukpga 20060046_en.pdf(bolos gamoxmobilia :12.05.2014)

3105ead: Foss v Harbottld®(1843) 67 ER 189Boyle A. J..The rulein Foss v. Harbottle, excerpt :
Minority ShareholdersO Remedies, Cambridge
UniversityPresxelmisawvdomia: http://assets.cambridge.org/97805217/91069/excerpt/978052179106

9 excerpt.pdf(bolos gamoxmobilia:12.05.2014)
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Cadenilia direqgtoris mier , egvemdebareba agcionerTa ubralo
umravlesobis mier krebaze miRebuli gadawyvt ilebiT
rati fikacias , maSin sasamarTlo ar Caereva da ar ganixilavs aseT
davas( Majority Rule Rinciple). *"

mogvianebiT miCneul igna , rom Foss v Harbottle gadawyvetileba
usamarTlo iyo umciresobaSi myof aqcionerTa mimarT da oOTxi
ZiriTadi gamaaklisi dadgi nda am wesidan. kerZod, igi ar
vrceldeba:
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Sesabamisad, umcire sobaSi myofma aqcionerma derivaci uli
sarCelis wardgenisaTvis unda daadasturos, rom direqtoratis
mxridan Cadenilia OsamarTaldarRvevaO , romelic a r egvemdebareba
agcionerT aA mxridan ratifikacias an/da rom samarTaldamrRvevs
aqvs iuridiuli kontroli kompaniaze. 31

gansxvaveba arsebobs direqtorTa gmedebis ratificierebasa da
sasamarTloSi maT winaaRmdeg sarCelis ar wardgenasTan

dakavSirebiT , agcionerTa gadawyvetilebas Soris. ratificirebis
SemTxvevaSi kompania kargavs SesaZleblobas war adgi nos sarCeli
diregtoratis winaaR ndeg momavalSi. xolo gadawyvetileba ,
3 Foss v Harbottle 3 (1843) 67 ER 189 case brief xelmisawvdomia:
http://www.studymode.com/essays/Casavs-For-CommercialLaws897897.html (bolos
gamoxmobilia: 12.05.2014)

fosi( fos9 da turtoni ( Turton) iyvnen umciresobaSi myofi agcioenerebi, xolo

harboti (  Harbott§ da masTan asocirebuli pirebi ki diregtorebi da aqcionerebi

imave kopaniaSi. harbotma da masTan asocirebulma pirebma kompanis mihyides

miwis nakveTi ararealur, gazrdil fasad. fosma da sxva umcireosbaSi myofma

agcioenrebma waradgines sarCeli harbotisa da m asTan asocirebuli pirebis
(diregtorebis) mimarT. sarCelSi ganmartes, rom kompania motyuebul igna am

tranzaciis Sedegad, vinaidan miwa SeZenilia realur Rirebulebaze met fasad.

Sesabamisad ziani saxezea. harbotis ganmartebiT diretorati iyo uflebamosili

ganesazRvra Tu ra fasad moxdeboda miwis SeZena. xolo sasamarTlom ganmarta,

rom aRniSnuli gmedebis Sedegad ziani miadga kompanis da swored es ukanakneli

igna motyuebuli da dazaralebul da ara personalurad fosi da sxva

umciresobaSi myofi aqcionerebi. sasamarTlos ganmartebiT, vinaidan kompanias
gaaCnia gancalkevebuli iuridiuli identoba, samarTalsubieqturoba, amitom

swored igia uflebamosili waradginos aseT SemTxvevaSi sarCeli da ara misi

agcionerebi. ix. Grier, UK Company Law, John Wily & Sons Ltd, West Sussex,8 314315.

%12 Grier, UK Company Law, John Wily & Sons Ltd, West Sussex, 1998, 314,

313 Boyle, The rule in Foss v. Harbottle, Excerpt : Minority Shareholders® Remedies, Cambridge
UniversityPresxelmisawvdomia: http://assets.cambridge.org/97805217/91069/excerpt/978052179106
9 excerpt.pdf(bolos gamoxmobilia:12.05.2014)
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romlis Tanxmadac agcionerebi uars acxadeben uCivilon

dirgtorebs, SeizZleba ganxilul ignes rogorc am uflebis
SeCereba, radganac aseT SemTxvevaSi SesaZlebelia momavalSi
agcionerebma gadaifigron da w aradginon sarCeli, an axalma
agcionerma an kidev gakotrebis mmarTvel na aRZras igi. ra Tgma

unda, sarCelis wardgenisaTvis arsebuli xandazmulobis vadis
dacviT. **

umcire sobaSi myofi aqcionerebis dacvis m izniT SesaZlebelia
dadgindes farTo wre diregtorTa mxridan C adenili iseTi
gadacdomebisa, romlebic ar eqvemdebarebian ratifikacias masSin
rodesac gadacdomis Camden i direqgtori ar akontrole bs

kompanias, vinaidan Tuki gadacdomis Camdeni akontrolebs
kompanias, igi ver miiRebs gadawyvetilebas tranzaqciis
ratifikaciis Sesaxeb. 3

garda derivaci uli sarCelisa, amerikuli kanonmdebl o bis
Tanaxmad agcioner i uflebamosilia moiTxovos ziani s anazRaureba,
Tuki kompaniis a rasworad marTvam am ukanasknelis daSla d a
gakotreba gamoiwvia. aqcioner | aseve uflebamo  silia sasamarTlos
gziT mo i Txovos direqtoris Secvla, Tuki mas agvs saTanado
mtkicebuleba ifigros  , rom kompania pricncipulad arasworad
aris marTuli. 316 (Mismanagemerdf the company

kontraqtis darRvevis an deliq tis gamo sasamarTlo dacvis
saSualebis umTavresi funq cia SesaZloa Semdegnairad ganimartos:
kompensacia, restitucia, dasja, pozitiur valdebulebaTa myari
Sesruleba, gadacdomis prevencia, uflebaTa deklarireba. 817

Compensatory Bmagessakompensacio zianis anazRaurebis mizans
warmoadgens Caayenos mosarCele im mdgomareobaSi , romelSic igi
igneboda deligts (an xelSekrulebis darRvevas) adgili rom ar
hgonoda. 38

gadacdomisagan Tavis Sekavebis uzrunvelyofa ZiriTadad
gadacdomi s CamdenisaTvis miyenebuli zianis srul ad anazRaurebis
dakisrebiT xor cieldeba (Compensatory Damaggksia miiCneva, rom es
adegvaturi meqganizmia gadacd omis prevenciisaTvis. rac ex ante
muSaobs rogorc zianis miyenebisagan Semakavebeli meganizmi da am
gziT danaxarjebis optimizaciis saSulebas aZlevs kompaniebs,
vinaidan direqtori informirebulia ex post valdebulebis
warmoSobis Sesaxeb da sul mcire Rrmad dafigrdeba mainc
Caidinos Tu ara gadacdoma.  *"

314Hirt, The Enforcement of DirectorsO Duties in Britain and Germany, European Academic Publishers,
Bem 2004 ,93.

315CompaniesAct20QBara:239(4xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs
/ukpga 20060046 _en.pdf(bolos gamoxmobilia :12.05.2014)

%19 oos, (Ed) Winckler, RipinUnited States of America in: DirectorsO Liability: A Worldwide Review,
Kluwer Law International and International Bar Associatiéliphen aan den Rijn, 2006,103.

317 Burrows, Remedies for Torts and Breach of Contract Bd, Oxford University Press, New
York,2009, 9.

318 B jqve.33.

319 ReisbergDerivative Actions and Corporate Governance, Oxford University Press, New York, 2007,
65.
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3.4.2.derivaciuli sarCelis daniSnuleba , dadebiTi da
uaryofiTi mxareebi

maTTvis, visac miaCnia rom der ivaci uli sarCeli warmoadgens

samarTalwarmoebis erT  -erT formas, unda iTgvas , rom es ase ar
aris. maSin , rodesac dire giorTa mxridan  valdebulebis
mniSvnelovani darRvevis s afrTxe an eWvi arsebobs, derivaci uli
sarCeli warmoadgens direqtorTa korporaciuli

angariSvaldebulebis meganizms. 320

marTalia igi kontrolis srulyofili da unaklo meganizmi ar
aris, magram es naklovanebad ar unda CaiTvalos, vinaidan
sr ulyofili korporaciuli marTvisa da kontrolis meganizmi
bunebaSi ar arsebobs da verc iarsebe bs, im martivis mizezis gamo ,

rom Tavad a damini ar aris srulyofili , Xolo es meganizmebi ki
swored adamianTa mier igmneba.
derivaci uli  sarCelis gam oyeneba  uzurnvelyof s, rom

samarTaldarRveviT gamowveuli ziani anazRaurebuli igneba
kompaniis saxeliT mogmedi aqcioneris mier. -

derivaci uli sarCeli dakavSirebulia kontrolTan, martivad
rom vTqvaT , igi im disbalansis makontrolebel meganizms
warmoadgens, romelic warmo i Soba direq torebs , rogorc kompa niis
yoveldRiuri sagmianobis mmarTvelebs , da agcioner ebs Soris. **
radganac isini , vinc floben did korporaci ebs ver akontroleben
mas, da piriqiT, vinc akontrolebs aseT korporacias, ar gaaCnia
mniSvnelovani mesakuTruli interesebi masTan. 3

derivaci uli sarCeli S erT -erT mizans warmoadgens
menejmentisa da ag cionerTa intersebis TanxvedraSi moyva na.
vinaidan igi warmo  adgens erTgvar prevencias direqtoris mxridan
gadacdomis winaaRmdeg, icis ra man , rom agcioneri uflebamosilia
direqtoratis gverdis av lIT damoukideblad aRZras derivaci uli
srCeli da moiTxovos zianis anazRaureba, meore mxriv

derivaci uli sarCeli xels uwyobs e.w. agentis danaxarjebis

(Agency CosiE” Semcirebas. kerZo d, agcionerTa mxridan m enejmentis

sagmanobis monitringTan dakavSirebuli xarjebis Semcirebas. 323
derivaci ul sarCels naklovanebebic agvs da man SesaZloa

uaryofiTi gavlena igonios kompaniis sagmianobaze sxvadaxva

mizezTa gamo. kerZod: pirveli, sarCelis aRZvris Sedegad sajaro

xdeba informacia, romelic kompaniis imijze uaryofiTad aisaxeba

aRniSnuli fagti ki kompaniis mier investiciebis mozidvas

320 ReisbergPerivative Actions and Corporate Governance, Oxford University Press, New Y06/k,52

321 Reisberg, Derivative Actions and Corporate Governance, Oxford University Press, New York,
2007,19.

322ReisbergDerivative Actions and Corporate Governance, Oxford University Press, New York, 2007,
20.

323Berle, MeansThe Modern Corporation and Private Property, New York, 193@/misawvdomia:
http://www.unz.org/Pub/BerleAdolf193200001?View=PDF

(bolos gamoxmobilia: 04.06.2014)

s24dawvrilebiT, ix. Tavi 2.2.2.1.

325 ReisbergDerivative Actions and Corporate Governance, Oxford University Press, New York, 2007,
24,

8C



aferxebs. saerTo jamSi SesaZloa samarTalwormoeba arc Rirdes

im danakargad , rasac kompania ganicdis. meore, ucnobia rogor
damTavrdeba samarTa lwarmoeba (sasamarTlos darwmuneba
diregtoris mier valdebulebis darRvevis fa gtis arsebobaSi
sakmaod rTulia sxvadasxva garemobaTa gamo) da gamova Tu ara
gamgvebuli kompania am procesidan. arada zemoaRniSnuli
uaryofiTi Sedegebi amis miuxedav ad ukve calsaxad saxeze igneba.
mesamesasamarTlo procesis warmatebiT dasrulebis SemTxvevaSic

ki SesaZlebelia , rom mopasuxe direqtors ubralod ar hgondes
SesaZlebloba (finansuri resursi) aanazRa uros ziani rac
kompanias miadga misi gmedebis gamo. Sedegad saxe zea
gadawyvetileba , romelic ver aRsruldeba, kompania ver iRebs
Tanxas da amis paralelurad is uaryofiTi Sedegebi rac

sasamarTlo ganxilvas axlavs Tan , saxezea. meoTxe, direqtorTa
winaaRmdeg samarTalwarmoebis SesaZleblobis gazrdilma riskebma
SesaZloa gamoiwv i0os am poziciis daka vebisagan Tavis Sekavebis

survili, rac kompaniis xarjebs gazrdis, vinaidan vinc
daeTanxmeba daikavos direqtoris pozicia , moiTxovs did
anazRaurebas didi riskebis proporciulad. mexuTe, rogorc
aRiniSna, umciresobaSi myof agcioners aqvs ufl eba aRZras
derivaciuli sarCeli, rac gmnis saSiSroebas, rom am ukanasknelma
sulac ar gaiTvaliswinos mTlian ad kompaniis intersebi
grZelvadian perspeqtivaSi, imis gamo , rom misi wili arc Tu ise

didia. meeqve mniSvnelovan arguments derivaci uli sarCelis

winaaRndeg warmo adgens is garemoeba, rom amgvari sarCelis
SesaZlebloba direqtors uklavs survils gamoiCinos iniciativa
da miiRos sarisko gadaw yveti leba kompaniis marTvis procesSi
maSin, rodesac  biznes sagmianobaSi riski da mogebis maRali
procentuli maCvenebeli xSirad pirdapirproporciul
damokidebulebaSia erTmaneTTan. meSvide, calsaxad unda iTgvas,
rom samarT al warmoeba ar warmoadgens direqgtoratis
gadawyvetlebisa da sagmianobis Sefasebis efeqtur me ganizms. merve,
piradi pasuxismgebobis gamoricxvis mizniT , SesaZloa dirqtorTa
mier dagiravebul ignes eqgspertTa ufro farTo wre, meti
TanamSromeli da meti dro moandomos man gadawyvetilebis
miRebas, rac cxadia gazrdis kompaniis xarjebs da aisaxeba misi
sagmianobis efeqturobaze.  **¢

derivaci uli  sarCelis sixSirem  SesaZloa  gamoiwvios
kvalificiur | kadrebis gadineba kompaniidan. amitom aseTi
sarCelis aRZ vramde kargad dafigrebaa saWiro im aqcioneris mier
visac marTlac adardebs kompaniis bedi. Tumca kanonmdebloba
mxol od aqcioenerbis keTilsindiserebis imedad ar tovebs
kompanias da swored amitom arsebobs aSS , britaneTis da
germaniis  kanonmdeblobaSi zemoTdasaxelebuli Semzudveli
faqtorebi , rac derivaci uli sarCelis aRZvris msurvelma unda
gadalaxos , sanam daiwyebodes ZiriTa di samarT alwarmoeba .

amerikis samarTlis institutis (American law InstituteALI) mier

326 Reisberg Derivative Actions and Corporate Governance, Oxford University Press, New York, 2007,
48-49-50.
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aRiarebulia, rom derivaci uli sarCelis daniSnuleba ufro
grZelvadian perspeqtivaSi aqcionerTa interesis dacvaa, vidre
konkretul SemTxvevaSi ziani S anazRaurebis miReba, vinaidan igi
direqgtor ebs ubiZgebs Tavi Seikavon gadacdomisagan. xolo
konkretul SemTxvaSi ki SesaZloa sasamarTlo xarjebi

aRematebodes kidec zianis anazRa urebis saxiT miRebul Tanxas. 327

ALl-is ganmartebiT , derivaci ul sarCels aseve SeuZlia socialuri

sajaro sar gebelis motana, vinaidan igi momavli
samarTaldarRvevisagan Tavis Sekavebisaken aris mimarTuli. 328
zemoaRniSnulidan gamomdinare SeiZleba iTgvas , rom ALl-is

derivaci uli sarCelis umTavres daniSnulebad misi gadacdomis
winaaRmdeg Semakavebeli fungcia miaCnia, vi dre misi saSu alebiT
kompensaciis miRebis SesaZlebloba.

3.5. kompaniis SezR uduli pasuxismgeblobis

ugulvebelyofa - Piercing the Corporate Veil**°
kompaniis aqcionerTa Tu partniorTa pasuxismgebloba kom paniis
kreditorTa winaSe SezRud ulia. isini pasuxs ageben mxolod im
wiliT , rac kompaniaSi gaaCniaT. rogorc wesi , aqcionerTa piradi

pasuxismgebloba kompaniis valdebulebaTa gamo ar dgeba.
miuxedavad amisa, Tuki agcioneri an agcionerTa jgufi dominantia
kompaniaSi da isini aRniSnul mdgomareobas gamoiyeneben kompanii S
interesebis sawinaaRmdegod, sasamarTlo uflebamosilia
ugulvebel  hyos kompaniis SezRuduli pasuxismgeblobis xasiaTi da
daadginos aqcioner Ta piradi  pasuxismgebloba. aRniS ul
doqgtrinas ewodeba Piercing The Corporate \éil. mas xSirad mimarTaven
kompaniis  kreditorebi, romlebic cd iloben moaxdinon im
davalianebis agcionerTagan anazRaureba, romelic maT mimarT
kompanias gaaCnia.

sasamarTlo daadgens aqcioneris pasuxismgeblobas, Tuki sagmis
garemoebebis gaTvaliswinebiT kompania SeiZleba miCneul ignes

327 Reisberg, Derivative Actions and Grporate Governance, Oxford University Press, New York,
2007,55.

328Reisberg, Derivative Actions and Corporate Governance, Oxford University Press, New York,
2007,55.

329 sityvasityviT TargmansSi, korporaciis pirbadis (saxis) gaxvreta, Tumca aseT

SemTxvevebSi sityvasityviTi Targmanis gamoyeneba araswori igneba vinaidan igi

ar gadmoscems im Sinaarss rac am instituts axasiaTebs, amitom umjobesia

Sinaarsobrivi Targmanis gamoyeneba, raTa Candes institutis arsi da

mniSvneloba da mkiTxveli SecdomaSi ar ignes Seyvanili da/an rom ar
gamoiwvios urTierTsapirispiro mosazrebaTa warmoSoba. garTul iuridiul
literaturaSi aseve Targmnilia rogorc Okorporaciuli safarvelis gaWolvaO;

OgamWoli pasuxismgeblobaO ix. burduli, i sawesdebo kapitali da misi
funqgciebi, krebulSi: Tanamedrove sakorporacio samarTlis Teoriuli da

pragtikuli sakiTxebi, Thilisi, 2009, gv. 236 -259. gulaSvili, n. korporaciuli
safarvelis gaWolva, rogorc kreditorTa dacvis gansakuTrebuli RonisZieba

mSobel -Svilob il  kompaniaTa  urTierTobis  konteqstSi,  sakorporacio

samarTlis krebuli |, red. burduli, i. Thilisi, 2011, gv.69 -108.
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rogorc aqci oneris  meore me. (alter agg sasamarTlo, dasaxelebul
sakiTxs ganixilavs yoveli konkretuli sagmidan gamomdinare,

garemoebis gaTvaliswinebiT case by rase®*°

pirveli sasamarTl 0 gadawyvetileba, romelmac safuZ veli
daudo alter ago dogtrinas, miRebul igna 1921 wels Kkaliforniis
uzenaesi sasamarTlos mier Minifie v. Rowley®! sagmeze sadac
sasamarTlom aRniSna , rom kopaniis damoukidebeli , agcionerisagan
gancalkevebuli pasuxismgeblobis  arseboba  sakanonmde blo
privilegias war noadgens, Sesabamisad igi gamoyenebuli unda ignes
legitimuri  biznes miznebisaTvis da aravis unda hgondes
saSualeba SezRuduli pas uxismgebloba borotad gamoiyenos. 332

ori  ZiriTadi winapirobis arseboba iwvevs  SezRuduli
pasuxismgebl obis ugulvebelyofas, kerZod, pirveli, Tuki
arsebobs kompaniisa da aqcionerTa saerTo interesebi da
arsebiTad saerTo sakuTreba, imgvarad , rom aqcionerisa da

kompaniis separatuli identoba fagtiurad waSlilia da aRar

arsebobs ( alter ago doctring (magaliTad rodesac m  Sobeli kompania
srulad akontro | ebs Svilobili kompaniis sagmianobas ) meore,
Tuki garemoebaTa gaTvaliswinebiT SezRuduli pasuxismgeblbis
gamoyeneba SeiZleba ganxilul ignes rogorc TaRliTobis

sanqcireba an usamarTlobis waxaliseba. 334

aqgcioner (eb)is pasuxismgebloba ko mpaniis valdebulebaTa gamo
Sesadoa warmo iSvas, Tuki kopaniis da aqcioneris agtivebi
erTmaneTSia areuli da aRniSuli faqgti SeniRbulia araswori

sabuRaltro warmoebiT an sxva msgavsi saSualebebiT, rac
arasasurv el mdgomareobaSi ayenebs kompaniis kreditors. 3%
korpo r aciis SezRuduli pa suxismgebl o bis principis
ugul ebelyofa aseve SeiZ | eba moxdes arasakmarisi kapitalizaciis
SemTxevaSi, Tuki kompaniis kapitali aSkarad arasakmarisi
aRmoCndeba uzrunvelyos kompa niis finansuri sawWiroebani. 336

rogorc 2001 wels germaniis feder alurma sas amarTlom
ganmarta, imisaTvis , rom isarg eblon kompaniis SezRuduli
pasuxismgeblobis xasiaTiT, agcionerebma ar unda gamoacalon
kompanias aqtivi, rac mas sWirdeba, rom SeZlos sakuTari
valdebulebebis Sesruleba kreditorTa mimarT. 7 xolo Tuki

330 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 18 Ed, Pearson Education, Newskey, 2013 ,623.

331 Minifie v. Rowley 87 Cal. 481, 202. 6@8TiTebulia:  Hagan, The AlterAgo Doctrine Exception

in California Corporate LawnixedviT.

332 Hagan, The AlterAgo Doctrine Exception in California Corporate Lawelmisawvdomia:
http://www.surfsup.net/Downloads/Alter%20Ego%20Piercing%20the%20Corporate%20Veil.pdf

333ix: Fletcher v. Atex, Inc68 F. 3d1451 (1995)

http://scholar.google.com/scholar case?case=16439332799546168049&hl=en&as sdt=2&as_vis=1&o0i=
scholarr

33 Hagan, The AlterAgo Doctrine Exceptin in California Corporate Lawxelmisawvdomia:
http://www.surfsup.net/Downloads/Alter%20Ego%20Piercing%20the%20Corporate%20Veil.pdf

335 Meister, Heidenhain, Rosengartefhe German Limited Liability Company,"7Ed, Verlag C.H.
Beck, Munchen, 2010, 47.

336 jgve .47.

337 Entscheidungen des Bundesgerichtshofs in Zivilsachenl 28, 2008, BGHZ, 176, 204, Kiober 12,
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aqgcionerebis mier d arRveul i gneba es valdebuleba , CaiTvleba ,

rom maT bo rotad gamoiyenes kompaniis SezRuduli
pasuxismgebl o bis samarTlebrivi forma 38

Tavdapirvelad germaniis federalurma sasamarTlom daadgina ,
rom aqcioeneris mier aRniSn uli saxis darR vevis SemTx vevaSi,
kompaniis kreditorebs  warmoeSobo daT ufleba pi rdapir
waredgi naT sarCeli damrRvevi aqcioneris mimarT.  ** Tumca, Send gom
fed er aluri sas amarTlos mier mox da SezRuduli
pasuxismgebl obis ko nceftis gadaxedva da 2007 wels sasamarTlom
daadgina, aqgcionerTa pasuxismgebloba kompani is mimarT, maT mier

Cadenili TaRIliTuri gmedebis gamo, deligturi samarTlis wesebis
Sesabamisad*

kompaniis SezRuduli pasuxismgeblobis ugulvebelyofa iISviaT
movlenas warmoadgens germanul i samarTlis realobaSi, romelic
cdilobs  daic vas kompaniis SezRuduli  pasu xismgebl o bis
principi. Tumca, ra Tgma u nda, arsebobs garemoebebi ramac
SesaZloa agcionerTa piradi pasuxismgebloba gamoiwvios.
EkerZod, aqcioneris saxiT mogmdebisas, kompaniis mimarT deligtis
Cadenam SeiZleba daayenos misi piradi valdebulebis sakiTxi.
aRniSnul faqts adgili egneba iseTi gmedebis SemTxvevaSi ,

341

romelmac SesaZloa kompaniis arsebobas Seugmnas
safrTxe . °# (Existenzvernichtender Eingrlff aseT SemTxvevaSi aqcio neri
valdebulia daabr unos ukanonod, kompaniis kapitalisa da

likvidur obis dacv asTan dakavSirebiT dadgenili normebis
darRve viT miRebuli Ta nxa.

kompaniis SezRudulma pasuxismgebl obam SesaZloa gav | ena
igoni os kredit orebze , vidre agcionerebze, vinaidan isini atareben
biznesis warumateblobiT gamowveuli danaxarjebis risks. xolo
piercing am risks k vlav ukan , aqci onerebTan amisamarTebs.
saxel mwifo , rog orc wesi , aqcioner ebs aniWebs uflebamosilebas
moaxdinon pasuxismgeblo bis SezRudva, Tumc a gamoanaklisebi
arsebobs da  yoveli konkretuli sagmidan gamomdinare, sasamarTlo
wyvets unda moxdes SezRudul I pasuxismgebl obis gamoyeneba, Tu
ugulvebelyofili unda ignes igi. 34

343

2007, BGHZ, 175,1iTiTebulia:  Meister, Heidenhain, Rosengartéfhe German Limited Liability
Company, ¥ Ed, Verlag C.H. Beck, Munchen, 2010, 48ixedviT

338 Meister, Heidenhain, Rosengartefihe German Limited Liability Company,"7Ed, Verlag C.H.
Beck, Munchen, 2010, 48.

33 Entscheidungen des Bundesgerichtshofs in Zivilsachdone 24, 2002, BGHz 151, 181
miTiTebulia: Meister, Heidenhain, Rosengarteihe German Limited Liability Company,™7
Edition, Verlag C.H. Beck, Munchen, 2010, 48xedviT

340 Entscheidungen deBundesgerichtshofs in Zivilsacheuly 16, 2007, BGHZ 173,248\leister,
Heidenhain, Rosengartefihe German Limited Liability Company™%Ed, Verlag C.H. Beck, Munchen,
2010, 48mixedviT

%41yvan Hulle, Gesell, (Edit)European Corporate Law, Nomos Verlagsgesellschaft, BBdeen,
2006,158.

$2igve.158159.

343Bauman, StevensorCorporations Law and Policy, Materials and ProblenfsE8, West Academic
Publishing, St.Paul, 2013, 297.

344 jgve. 297.
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kompaniis principul upiratesobas warmoadgens is faqti , rom
rogorc wesi, kredit orebi SezRudluni ar i an kompaniis qonebiT.
isini mxolod kompaniis agtivis imedze unda i yvenen sakuTar
moTxovnaTa dakmayofilebis TvalsazrisiT. isini ar a r ian
uflebamosilni  mi IRon  dakmayofileba aqcionerTa pi radi
gonebidan, Tuki es qo neba ar warmoadgenda konkret uli
tra nzaqciis, xelSekrulebis uz runvelyofi s saSu aebas an
sxvagvar ad ar iyo CarTuli am tranza qciaSi. **

Tumca OgarkveuliO garemoebe bis arsebobisas sasamarTlo
saSual ebas aZlevs kereditorebs ugulvebelyon  kompaniis
SezRuduli pasuxismgebloba da miiRon dakmay ofileba uSualod
aqci onerisgan. aRniSnul process ewodeba , swored , kompaniis
SezRuduli pasuxismgebl o bis uku gdeba.**

sasamarTlo xSirad iy enebs sxvad asxva frazebs aRniSnuli
movl erebis gamosaxata d, Tumca unda iTgvas , rom maT mxolod
instruqciuli - mniSvneloba  aqv T, vinaidan  korporaciuli
strugt ura arasodes adgens , Tu rodis SeiZleba moxdes
SezRudu li pasuxismgebl obis ugulve belyofa . Piercing warmoadgens
sasamarTlos mier Segmnil samarTlian anazRaurebas miyenebuli
zianisaTvis. ¥

sasamarTloSi sakmaod xSirad gansaxilvel sakiTxs
warmoadgens: unda moxdes Tu ara SezRuduli pasuxismgeblobis
ugulvebelyofa, vinaidan erTi, yve | asaTvis mosawoni mosazreba am
sakiTxTan dakavSirebiT ar arsebobs. SezRuduli
pasuxismgeblobis ugulvebelyofis sakiTxi, ZiriTadad warmoiSoba
masin rodesac kompanias ar gaaCnia sakmarisi  aqtivi
kredi t or(eb)is dasakmayofileblad , an rodesac mosarCele
waradgens sarCels aqcioneris winaaR ndeg taqtikuri mosazrebiT,
kerZod im mizniT , rom sagme ganxilul ignes im lurisdigciis mi er,
sadac mosarCeles es ufro xelsayrelad miaCnia , an rodesac
mosarCeles surs daadasturos , rom aqcioneri sakmaod didi

agtivs flobs, raTa gazardos e.w. sadamsjelo zianis
(Punitive Damages)anazRaurebis SesaZlebloba. 348

SezRuduli  pasuxismgebl obis  ugulvebelyofis gamoyenebas
azri agvs maSin , rodesac sax ezea deligturi ziani da igi ar
Sei Zleba gavrceldes saxelSekrulebo urTierT obis Sedegad
warmoSobil zianze, vinaidan saxelSekrule bo wurTierTobisas
xelSekrulebis TiToeuli mxare icnobs erTmaneT s da maTTvis
aseve cnob i lia (unda Iyos) kompaniis SezRud ul i
pasuxismgebl obis xasiaTi. Sesabamisad, maT SeuZliaT Tavi
dai zRvion da moiTxovon aqci onerisgan garantia an sxva
kanonmaeblobiT dasaSvebi uz r unvelyofa, rasac ver vityviT ise T
garemoebebTan dakavSirebiT , rode sac saxezea deligturi ziani.
deligtis Sedegad warmoSobil kreditorebs Tavdacvis

35 Bauman, Stevensody., Corporations Law and Policy, Materials and Probleni8, B, West
Academic Publishing, St.Paul, 2013, 296.
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zemoaRniSnuli  saSualebani ar gaa CniaT. zemoaRniSnuli

msjelobidan gamomdinare, SeiZleba ga Cndes molodini, rom
sasamarTlo u fro martivad miiRebs kompaniis SezRuduli
pasuxismgebl o bis formis ugulvebelyofis Sesaxeb

gadawyvetilebas deligturi zianis arsebobisas, saxelSekrulebo

urTierTobidan warmoSobili zianisagan gansxvavebiT . ** Tumca,
profesor robert tompsonis kvlevebi sapirispiros amtkicebs,
romlis Sesabami sadac sasamarTlo ufro xSirad akmayofil ebs
SezRuduli pasuxisimgeb | obis formis ugulvebelyofis Ses axeb
moTxovnas saxelSekrulebo urTierTobebis arsebobisas (42%)
deligtur zianTan SedarebiT (31%) (Robert, B. Thompson , Piercing the
Corporate Veil: An Empirical Stugdf’

mewarmed& Sesaxeb saqgrTvelos kanoni uSvebs korpo r aciis

SezRuduli pasu  xismgeblobis ugulvebely ofis SesaZleblobas B

Ziri Tadad es iseT SemTxvev ebSia dasaS vebi, rodesac agcioneris

mier kommniis SezRuduli pasuxismge blob is xasiaTis borotad
gamoyeneba xdeba. unda aRiniSnos, rom dasaxelebul sakiTxTan
dakavSirebiT saintereso gadawyvetileba igna miRebuli

saqarTvelos uzenaesi sasamarTlos mier. **igi mniSvnelovania im

TvalsazrisiTac rom agamde msgavsi saxis gadwyvetileba ar
arsebobda **

amewarmeTa SesaxebO kanors 3.6 muxli kompaniis kreditorebis
winaSe kompaniis partnioris piradi pasuxismgeblobis
SesaZleblobas iITvaliswinebs romlis Tanaxmad, SezRuduli

pasuxismgeblobis sazogadoebis partniorebi kreditorebis winaSe
pasuxs ageben piradad, Tu isini borotad gamoiyeneben
pasuxismgeblobis SezRudvis samarTl ebriv formebs.
uzenaesi sasamarTlos ganmartebiT, aRniSnuli norma farTod
ganimarteba da TavisTavSi moicavs ara mxolod pasuxismgeblobis
SezRudvis korporatiuli  formis borotad gamoyenebas (mag.,
korporaciis, rogorc mxolod partnioris miznis misaRwevi
dinstrum entisO daniSnulebiT gamoyeneba,; akorporaciuli
formalobebis daucvelobaO; korporaciis, rogorc partnioris
aalter egosO arseboba), aramed Tavad SezRuduli
pasuxismgeblobis, rogorc pasuxismgeblobis elementis, borotad
gamoyenebas, rac gulisxmobs partnioris mier pasuxismgeblobis
SezRudvis privilegiis martooden sxvisi interesebis sazianod
gamoyenebas da sakuTari ekonomikuri riskebisa da danakargis
sxvaze gadakisrebas kreditoris ganzrax SecdomaSi SeyvaniT.
sakasacio palatam ganmarta, rom partnioris mier SezRuduli

354

39 Bauman, Stevenson, JrGorporations Law and Policy, Materials and Problent8, B, West
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354 sus gadawyvetileba sagme # as-130712452014

8€



pasuxismgeblobis formis borotad gamoyeneba saxezea, roca
SezRuduli pasuxismgeblobis sazogadoebis partniori
sazogadoebaSi uSualod xelmZRvanelobs da axorcielebs iseT
sagmianobas, romelic miznad isaxavs gadasaxadebisagan Tavis
aridebas, anu roca sazogadoeba p artnioris m ler gamoiyeneba
aradeklarirebuli Semosavlis magenerirebeli wyaros
daniSnulebiT.

sasamarTlos ganmartebiT kompaniis part nioris mier
SezRuduli pasuxismgeblobis formis borotad gamoyenebis
mtkicebis tvirTi ekisreba mosarCeles. **

sasamarTlos mier mtk icebi s tvirTis amgvari gadanawileba
misasalmebelia, Tumca ver daveTanxmebiT im nawilSi, sadac igi
aRniSnavs, rom SezRuduli pasuxismgeblobis formis borotad
gamoyeneba sxva danarCenTan erTad gulisxmobs partnioris mier
pasuxismgeblobis SezRudvis privilegiis martooden Sxvisi
interesebis sazianod gamoyenebas da sakuTari ekonomikuri
riskebisa da danakargis sxvaze gadakisrebas kreditoris ganzrax
SecdomasSi SeyvaniT . vinaidan aRniSnuli ganmarteba
garkveulwilad gadmoscems samogalago kodegsis 115 -e muxiiT
dadgenil S inaarss, romlis Tanaxmadac O dauSvebelia uflebis
gamoyeneba martooden im mizniT, rom ziani miadges sxvas Q arada
gansaxilvel SemTxvevaSi damrRvevs ar amoZravebs is survili rom
ziani miayenos sxvas, aramed igi cdilobs Tavi aaridos
materialur pasuxismgeblobas

daskvnis saxiT SeiZleba iTgvas, rom ganxiluli gadawyvetileba
iziarebs mowinave sakorporacio regulaciebis mgone qveynebis
(aSS. inglisi, Ggermania) gamocdilebas, rac calsaxad dadebiT
Sefasebas imsaxurebs.

4. kompaniis sagmianobis kanonmdeblobasTan Sesa bamisoba-
Corporate Compliance

nebismieri kompania valdebulia mogmedebdes kanonmdeblobis
Sesabamisad. kompaniis muSaobis kanonmdeblobasTan Sesabamisoba

uzrunvelyofili unda iyos dir egtoratis mier. aRniSnuli faqti ,
ra Tgma unda , ar niSn avs, rom direqgtori piradad asrulebdes
yvela funqcias rac kano nmdeblobis Sesabamisad muSaobisT visaa

saWiro. vinaidan direqtorati aris kompaniis  politikis
ganmsazRvreli, am organos valia Segmnas imgvari mmarTvelobis

sistema, rom kompaniis mier ganxorcielebu li nebismier gmedeba
kanonmdeblobasTan iyos SesabamisobaSi

komplaiens o ficeris damoukidebloba garantirebuli un da
Ilyos, rogorc kompan lis calkeuli struqturuli erTeul ebisgan
aseve Tavad direqtoratisganac, raTa man SeZl 0s sakuTari

3%5sus gadawyvetileba sa  gme # as-130712452014
356 sus gadawyvetileba sagme # as-130712452014
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movale obis, rogorc kanonisa da wesrgis mcvelis, Sesrul eba.
aRniSnulis misaRwevad ase ve SesaZloa gaTvaliswinebul ignes misi
daculoba, samsaxuridan daTxovnis TvalsazrisiT. 37

aSS-Si arsebobs specialuri gaidlainebi kompaniis sagmianobis
Sesabamisobis  (Compliancg fungciasTan dakavSirebiT. ufro metic ,
konplai ens fugcisTan dakavSirebiT danawesebs Seicavs

pasuxi sgebaSi micemis Sesaxeb ga idl ainebic U.S. Sentencing Guidelines
358 .

Manual romlis ganaxlebac xdeba yovelwliurad. aRniSnul [
gaidl ainebi warmoadgens rekomendacias amerikuli
sasamarTlosaTvis konkretuli damnaSavis sisxlisamarTlebriv
pasuxismgeblobaSi micemasTan dakavSirebiT. mocemuli

gaidlainebis merve Tavi exeba kompaniaTa sisxlisamarTlebrivi
pasuxismgebl obis sakiTxs. aqvea nor nebi da rekomendaciebi
ko mpaniebisaTvis, raTa maT  hgondeT saTanado Sesabamisobis da

eTikis programa, romelic uzrunvelyofili unda ignes
Sesabamisobis departamentis mier. kerZod , aSSis pasuxi sgebaSi
micemis Sesaxeb gai dlainebis $8 B2.1lamuxl i exeba efeqt wuri eTikis a
da kulturis daner gvas kompaniaSi, romlis Tanaxmadac :

kompaniam unda gamoid nos saTanado windaxeduleba da zrunva,
raTa moaxdinos danaSaulis Cadenis prevencia da drouli
aRmoCena, kompaniam unda waaxalisos kanonTan SesabisobaSi myo fi
da eTikuri saqcieli , rac saboloo jamSi uzrunvelyofs
kompaniis mogmedebis kanonmdeblobasTan Sesabamisobas O

amave gaidlainebis T anxamad, kompaniis mmarTveli organo
gaTviTcnobierebuli unda iyos  Sesabamisobis  programis
funqcionirebaSi da unda gamoiCinos saTanado unari da codna,
raTa zedamxedvelo ba gauwios programis Tanmimdevrul

Sesrulebas. mmarTvelobis zeda safexurze mdgom konkretul
pirovnebas unda daevalos kompaniis sagmia nobis
kanonmdeblobasTan Sesabami sobis kontroli da Sesabamisad misi
uzrunvelyofis valdebulebac. **

Ppirovhebas , visac devaleba kompaniis SigniT  aRniSnuli
vadlebulebis Sesruleba, unda mieces saTanado uflebebi da
uzrunvelyofil unda ignes yvela saSualebiT , rac saWiroa
dakisrebuli  movale obis pirnaTlad da keTilsindisierad
Sesasruleblad. es pirov neba valdebulia dadgenili

periodulobiT miawodos informacia mmarTvelobis umaRles
safexurze mdgar  personebs. **' (dir egtorebs)

%7Du Plessis, Grossfeld,Lutterman, Seanger, Sandrock, Caspenman Corporate Governance in
Intrnational and European Contex?® Ed, SpringeiVerlag, BerlinHaidelberg, 2012, 38283.

358 http://www.ussc.gov/Guidelines/2013_Guidelines/Manual PDF/Chapter 8.pdf

%9 WJ.S. Sentencing Guidelines Manual, $882.1 a, xelmisawvdomia:
http://www.ussc.gov/Guidelines/2013_Guidelines/Manual PDF/Chapter_8.pdf

(bolos gamoxmobulia 16.04.2014)
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(bolos gamoxmobulia 16.04.2014)
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am pirovnebas nebismier dros unda gqondes saSu aleba uSualod
Sexvdes da miawodos informacia direqtorats mniSvnelovan
sakiTxebTan dakavSi rebiT. danaSaulebrivi gmedebis aRmoCenis
SemTxvevaSi kompaniam unda moaxdinos swrafi reagireba, daadginos
gamomwvevi mizezebi da, saWiroebis SemTxvevaSi, Secvalos
Sesabamisobis politika. G

garda aRniSnulisa, kmpaniis sagmianobis kanonmdeblobasTan
Sesabamisobis uzrunvelyofaSi Sedis aseve yovelgvari danaSaulis
Cadenis prevencia da aRmoCena. magaliTad , Aroreign Corrupt Practice Act
aSS-Si ukrZalavs kompanias an mis warmomadgenels gadauxados

Tanxa ucxo saxelmwifos mTavrob as konkretul saxelmwifoSi
bi znesi s Owarmatebulad fugcionirebisaTvisO. dasax elebuli aqtis
Tanaxmad aseve akrZalulia Tanxis mesame pirisaTvis gadaxda , Tuki

naTelia, rom SemdgomSi es piri ukanonod gadaxdil Tanxas
Sesabamis mTvarobas miawvdis. @ Aam ukanasknel SemTxvevaSi unda
dadgindes i coda Tu ara kompaniam, rom mesame piri Tanxas
araoficialurad gadascemda mTavrobas. 362

icoda Tu ar kompaniam am faqtis Sesaxeb , konkretuli
garemoebebis Seswavlis Sedegad unda dadgindes. MmagaliTad iseTi
aSkara niSnebis arsebobisas (read flagg rogorebicaa Ta  nxis miReba
xelze da ara gadaric xviT, an Tanxis gadaricxva mogonili
saxeliT, rac cxads xdis, rom gadaricxvis monawileebisaTvis
cnobili iyo Tanxis aralegalurad, korufciuli miznebisaTvis
gamoyenebis SesaZlebloba. **® Aamgvar gaugebrobaSi moxvedris,
danaSaulis prevenciisa da aseTis arsebobis SemTxvevaSi, misi
droulad da d genis mizniT, kompaniam unda danergos Sesabamisobis
kontrolis saTanado politika da sistema. 364

mniSvnelovania , rom Sesabamisobis politika da procedura
werilobiT Camoyalibdes da uzrunvelyofili iyos misi gachoba
kompaniis TanamSromlebisaTvis.

amerikuli  sasamarTlo praqtika, direqtorebis mxridan
Sesabamisobisa da eTikis politikis zedamxedvelobis procesSi
darRvevas , fiduciuri valdebulebis darRvead miiCnevs. Caremark
Intern. Inc. Derivative Litigatiorsagmeze msjelobisas sasmarTlom aRniSna,
rom direqtorats aqvs valdebuleba zedamxedveloba gauwios
kompaniis sagmianobis kanonmdeblobasTa n Sesabamisobas®® (Overseea
corporationOs legal caiiance)

gadawyvetilebis Tanaxmad  zedamxedvelobis valdebuleba
moicavs aseve direqgtoratis valdebulebas, gamoiCinos
keTilsi ndisiereba da yvela Rone ixmaros, raTa kompanias
hgondes reportingisa da informaciis miwodebis adeqvaturi

%2McGreal, Corporate Complianc8urvey, in :The Business lawyer, Section of Business Law, American
Bar Association, Val:67, Num.1, Chicago, 1,2011/2012 , 242.

363McGreal,Corporate Compliance Survey, in :The Business lawyer, Section of Business Law, American
Bar Association, Val:67, Nurh, Chicago, 11,2011/2012, 242.

364McGreal,Corporate Compliance Survey, in :The Business lawyer, Section of Business Law, American
Bar Association, Val:67, Num.1, Chicago, 1,2011/2012, 242.

365 Caremark Intern. Inc. Derivative Litigationr698 A.2d 959Del.Ch.,1996 xelmisawvdomia
http://web2.westlaw.con{bolos gamoxmobilia: 16.04.2014)
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sistema, ** rac aseve Sesabamisobis uzrunvelyofis sistemis

mniSvnelovani Semadgeneli nawilia.

delaveris sakanc | er o sasamrTlom, zemoTmoyvanil sagmesTan
dakavSi rebiT ganmarta, rom Caremarkis direqtorebisaTvis ar iyo
cnobili samarTaldarvevebis Sesaxeb da arc m tkicebulebebi
yofila warmodgenili, romlebic daadasturebda, rom isini
flobd nen in formacias samarTaldarRvevaze. sagmeSi aseve ar
arsebobs dasturi imasTan dakavSirebiT, rom direqto r ebi
OdamnaSaveniO iyvenen da ar asrulebdnen maTze dakisrebul
sawarmos sagmianobis zedamxedvelobis valdebulebas. UpiriqiT,

dadgenilia, rom sawarmoSi in for naciis miwodebisa da
reportingis sistema keTilsindisierad iyo danergili, Sesabamisad

direqt orebi gulwrfelad cdilobden informirebulebi

yofiliyvnen mniSvnelovan sakiTxebTan da kavSirebiT. xolo is
faqti, rom maT ar icodnen speci  fi uri da konkretuli sakiTxebi
kompaniis mier gansaxorcileb el gmedebebTan dakavS irebiT,
pasuxismgeblobi s dadgomis safuZveli ver gaxde bod a’

mosamarTlem ganmarta, rom tegnologiebis, teqnikis da
uzRvavi in  formaciis yoveldRiurad mowodebis eraSi, SeuZleblia,
da usamarTloc igneba, direqtorebs movTxovoT flobdnen
informacias yoveli tranzaqciis konkretul da specifiur

sakiTxebze. **

zemoaRniSnulidan  gamodinare , ar dasturdeboda, rom
diregtorebi mogmedebdnen arakeTil sindisierad da ar
axorciel  ebdnen zedamxedvelobis funcqias. arc IS

dadasturebula, rom Segnebulad dauSves samarTaldarRveva
kompaniis mxridan. Sesabamisad , sasamarTlom ganmarta, rom maT
winaaRmdeg wa dgenili sarCeli sustia.

aRniSnuli sagme mniSvnelovani a imdenad, ramdenadac am
gadwyveti | ebiT dadginda stan  dar ti, direqtoratis valdebulba
Caremark Duty B romlis Tanxmadac , mxolod mZime darRvevis dros
iTvleba Caremark Duty- darRveulad. magaliTad , rodesac
direqt orati ar moaxdens reagirebas aSkara , mosalodne | an
momxdar samarTaldarRvevaze. droualad ar moxdeba iseT aSkara
faqtebze reagireba , romlebic calsaxad da erTi SexedviTac
naTelia rom dar Rvevas warmoadgens. ** Ddelaveris sas amarTlo
agtiurad iyenebs Caremarkis st andarts diregtorTa winaaRmdeg
sarCelebis ganxilvis as da mosarCeles evaleba daadastur 0S, rom
es standartia darRveuli. mxolod umniSvnelo informaciis
arqonis g amqQ maSin rodesac dir eqtorati keT ilsindisierad
mogmedbda, am organos pasuxsmgeblobis sakiTxi ar dgeba.

366 Caremark Intern. Inc. Derivative Litigation698 A.2d 959Del.Ch.,1996 xelmisawvdomia
http://web2.westlaw.con{bolos gamoxmobilia: 16.04.2014)

367 Caremark Intern. Inc. Derivative Litigation698 A.2d 959Del.Ch.,1996 xelmisawvdomia
http://web2.westlaw.com(bolos  gamoxmobilia: 16.04.2014)

368 Caremark Intern. Inc. Derivative Litigationr698 A.2d 959Del.Ch.,1996 xelmisawvdomia
http://web2.westlaw.com{bolos gamoxmobilia: 16.04.2014)
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direqtorebma sul cota weliwadSi erTxel unda moaxdinon
Sida kontrolis sistemaTa jgufis efeqturad muSaobis
gadamowmeba da acnobon amis Sesaxeb aqgcionerebs. gadamowmeba unda
Seexos yvela saxis kotrols , maT Soris finansur, operaciul,
riskebis marTvisa da kompaniis sagminobis kanonmdeblobasTan da
arsebul  regulaciebTan Sesabamisobis sakiTxebs. 370

iseTidid i korporaciebis finansurma kolaf sma rogorebic iyo
enroni  (Enron da vor | dkomi (Worldcom), kor poraciis menejerTa
pasuxismgeblobis gazrdisa da kontro lis aucilebloba daayena
dRis wesrigSi . sarbanes oqgsleis aq ti (SarbanegOxley Ac) swored am
saWiroebis gamoZaxilia amerikul sakorporacio kanonmdeblobaSi ,
romelic moiTxovs finansuri i nformaciis srulyofil da
keTi Isindisier gamJ Ravnebas kompaniisagan da Sesabamisi kompaniis
generalu r direqtors da finansur direqtors akisrebs maT
sisworeze pasuxismgeblobas. "

sarbanes ogsleis aqtis 906e nuxlis Tanaxmad, im kompaniis
generaluri  dir eqtori da finansuri dir eqtori, romelic
ganaTavsebs agciebs sajarod vaWrobisaTvis, valdebu Ini arian
werilob iT daadasturon, fasiani gaRaldebiT vaw r obis Sesaxeb

agtiT  (Securities Exchange Act 19}34;Iadgenlll kompaniis perioduli
finansuri reportebis siswore

agti aseve icavs im pirebs , romlebic gadacdomis Sesaxeb
informacias awvdi an  Sesabamis  ufelebamosil organ 0 ebs.
kanonmdebeli maT uwodebs dgangaSis amtexebsO  (Whistleblower) d a
vinaidan aseTi piri xSirad sa nsaxuris dakargvis safrTxis winaSe
dgas, aqti adgens im pirTa pasuxismgeblobas, romlebic mogmedeben
dgangaSi amtexisO sazianod, romelic patiosnad da gulwrfelad
awvdis informacias samarTlis aRmasrulebel oficers, Cadenili
an mosalodneli SesaZlo gadacdomisa Tu danaSaulis Sesaxeb.

sagarTveloSi , samwuxarod, jer jerobiT ar aris danergili
praqtika, romlis Tanaxmadac kompanias e yoleba Sesabamisobis
departamenti (Compliance Departmepht romelic uzrunvelyofs misi
sagmianobis  kanonmdeblobasTan Sesabamisobas, 7% amitom es
funqciebi, rogorc wesi gadanawilebulia sxvada sxva

373

370Belcher,Directors® Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 114.

371 asherofr, , Ashcroft, Pattersan Law for Business, SoutWestern, Cengage Learning, Ohio, 2013,
434.

*"2Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
565.

373 psherofr, , Ashcroft, Patterson,.Law for Business, SoutWestern, Cengage Ledng, Ohio, 2013,
434435.

374 ramdenime qarTuli kompaniis struqgturisa da muSaobis stili s Seswavlis
DSedegad aRmoCnda, rom arc erT maTgans ar qonda werilobiT Camoyalibebuli
Sesabamisobis strategia (Compliance Strategy da ar yavda Sesabamisobis

departamenti  (Compliance  Departmeht xolo Sesabamisobis funqciis Sesruleba
gabneuli da gadanawilebuli iyo sxvadsxva samsaxurebze, yovelgvari
gaazrebisa da sistemuri ganawilebi gareSe. cxadia gasagebi mizezebis gamo, am

kompaniebis dasaxeleba ar moxdeba. Konkretuli kom paniis dasaxelebas ar agvs
pratikuli mniSvneloba, mTavari a faqgtebi, romlebic problemis arsebobaze
miuTiTeben .
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ganyofilebebsa Tu departam entebze. Sesabamisobis (Compliancg
funqciis amgvarad araorganizebulad da gabneulad arseboba

safrTxis Semcvelia , Vvinaidan gadacdomis (Tundac Secdomis
Sedegad) albaToba didia. ufro metic, xSiria SemTxvevebi,
rodesac qarTul kompaniaSi sruldeba garkveuli strugturuli

erTeulebis mier Sesabamisob IS funqciebi, ise , rom

pasuxismgebelma TanamSromlebma arc ki ician amis Sesaxeb. maT
gacnobierebuli ar aqvT ra mniSvnelovan rols asruleben. es maTi
sagmianobis yoveldRiurobaa, rac zrdis risks gadavides k ompania
kanonTan Sesabamisobis r el sebidan, ara wina swar ganzraxulad,
aramed gaucnobiereblad, konkretuli TanamSromlis  mier
yoveldRiuri samuSaos uxarisxod Sesrulebis Sedegad.

amgvari gadacdomis Tavidan acilebis mizniT, mizanSewonilia
arsebobdes erTi  konkretuli samsaxuri  (departamenti,
ganyofileba) , romlic k ompaniis sagmianobis kanonmdeblobis
Sesabamisad operirebaze igneba pasuxismgebeli, rogorc es ,
magaliTad , aSS-Si da evropis qveynebSia.

dire gtorebi vald ebulni arian Segmnan efeqturi  Sida
kontrolis sistema . aRniSuli winadadeba martvia , magram uamrav
kiTxvas SeiZleba badebdes direqtoris poziciaze myofTaTvis.

kerZod , ras niSnvas efeqturi marTvis sistema da rogor unda
moxdes imis Sefaseba , Tu ra CaiTvleba efeqturad da ra ara. unda

iTgvas, rom marTvis sistemis ef eqturoba yoveli konkretuli
kompaniis sagminobis mixeviT unda Sefasdes. Sida kontrolis

sistemis arseboba imisTvis aris saWiro da aucilebelic , rom
moxdes im riskebis minimumamde dayvana , romlis win aSec kompania
yoveldRiurad dgas . efeqturi kontroli ver uz r unvleyofs
riskebis aRmofxvras, misi mizania magsimalurad Seamcir 0s isini
minimumade dayvanili r i skebis kva | dakval , kompaniis
Semosavlianobis pr  ocenti izrdeba, Sesabamisad , efeqturi Sida
kontroli  pirdapirp roporciul  damokidebulebaSi a kompaniis

momgebianobasTan da swored es ukana skneli unda warmoadgendes
Sida kontrolis efeqturobis mTavar sazoms, iseve rogorc is

aris zogadad kompaniis sagmi anobis, warmatebis Tu
warumateblobis sazomi.

zemoaRniSnuldan gamomdin ar e, SeiZleba iTgvas rom
dire qtorebi unda darwmundenen , rom Sida kontroli efeqt uria
swored riskebTan mimarTebaSi, rac gulis xmobs rikebis aRmoCenisa
da pri oritetulobis gansazRvras da riskebis marTvis mimar T
swori  damokidebulebis dan ergvas kompaniis  korporaciul

kulturaSi da yoveldRiur biznes sagmianobasSi. 373

5. kompaniis socialuri pasuxismgebloba, (2Xe saukunis
korporaciuli marTva ) Corporate Social Responsibility (CSR)

375 Belcher,Directors® Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 116.
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"Corporate Social Responsibility is the continuing commitment by business to
contribute to economic development while improving the qualityifef of the
workforce and their families as well as of the community and society at larg."

biz nes eTika SesaZloa ganxilul iq nes rogor c biznes
sagmianobisa da praqtikis ganaxlebuli xedva, r omelic marTavs
biznes korporaci ebis g cevas da idealebs. 21 -e saukuneSi, eTika,
rogorc politi kur , aseve biznes sagmianobaSi win ari s wamoweuli ,
rogorc moralis mamoZrave beli Zrava, romlis gamoyenebiTac
xdeba kompaniis Tu saxelmwifos marTva. 377

socialuri pasuxismgebloba, gulisxmobs kompaniis
damoukidebel da nebayoflobiT gadawyvetilebas, pativi sces da
daicvas sazogadoeba, xeli Seuwyos jansaRi garemos Segmnasa da
SenarCunebas da am gziT Seasrulos sociluri valdebuleba.
kompaniis socialuri  pasuxismgebl oba, es aris biznesis
nebayoflo biTi TviTdavaldebuleba sakuTari rolis Sesrulebas
moekidos pasuxismgeblobiT P (International chember of commejce

konpanias unda gaaCndes e Tika, morali da Rirebulebebi,
aRniSnuli damokidebuleba ganaskuTrebiT popular ul i g axda mas
Semdeg rac aRiarebul i gna, rom kompani as g aaCnia socialuri
valdeb ulebani. * kompania xelovnuri gmnileba a da rogorc savini
aRniSnavs, ™ warmoadgens samarTlis figcias. Sesabami sad cxadia |,
ro m eTikur qcevisa da gadawyvetile bis  niRebis procesis
danergva, direqtoratis ufleba -movaleobaTa sferoa.  **

eTikuri qceva dir eqtor atis mxridan warmoadgens erT -erT
mniSvnelovan dedaboZs kargi korporaciuli marTv is  Segmnis
gzaze, vinaidan amgvari gceviT , direqtori iZleva magaliTs da
mimarTulebas, rac grZelvadian perspeqtivaSi emsaxu reba im ideas
rom kom pania eTikuri qce  vebis erTguli darCe s.®

korporaciaTa kolafsi, sxvadasxva mizezTa gamo xdeba, Tumca
dadasaturebulad SeZleba iTqvas , rom amaSi yovelTvis did rols
asrulebs araeTikuri gceva. 3

378

S18WBCSD - World Business Council for Sustainable Developm@effinition of corporate social
responsibility xelmisawvdomia . http://www.wbcsd.org/worprogram/businesmole/previous

work/corporatesociatresponsibility.aspx (bolos gamoxmobilia : 07.05.2014) Kompaniis
socialuri pasuxismgebloba es aris biznesis gangrZobadi valdebuleba,

imogmedos aqtiurad ekonomikuri ganviTarebisaT vis, xeli Seuwyos samuSao

Zalis, dasagmebulTa da maTi ojaxebis cxovrebis donis amaRlebas da

keTildReobas, agreTve gaiTvaloswinos zogadad sazogadoebis interesebi. )

377 Mullerat, (Edit)Corporate Social Responsibility, The Corporate Governance c2htury, 2° Ed,
Kluwer Law International , Alphen aan den Rijin, 2011 , 34.

38 Mullerat, (Edit)The Global Responsibility of Business, in: Corporate Social Responsibility, Publisher,
Kluwer Law International , Hague, 2005, 3.

37 Mullerat, (Edit) The Gldal Responsibility of Business, in: Corporate Social Responsibility, Publisher,
Kluwer Law International , Hague, 2005, 3.

%0 pu Plessis, Hargovan, Bagaridrinciples of Contemporary Corporate Governanc¥, BX,
Cambridge University Press, New York,120 125.

B Wanturia, samoqalago samarTlis zogadi nawili, Thilisi, 2011, 224.

%2 pu Plessis, Hargovan, Bagaridrinciples of Contemporary Corporate Governanc¥, BX,
Cambridge University Press, New York, 2011, 125.

® jgve. 125.

iqve. 126.
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biznesis internacionalizacia da globalizacia auc i lebels
xdis dadgindes erTiani safuZveli, ganimartos Tu ra unda ignes
miCneuli korporaciaTa mxridan OeTikur gcevadO da moxdes misi
danergva, rogorc kargi korporaciuli marTvis mamoZravebeli

Zalisa. **
sadavoa kompaniis socialuri pasuximgebl o bis
savaldebulobis sakiTxi . gulisxmobs igi valdebulebas, romelic

ganmtkicebulia.  kanonmdeblobiT da  misi  darRvevisaTvis
pasuxismgebloba dadgeba , Tu mxolod moralis da biznes eTikis
nawilia da misi ugulvebelyofa ar iwvevs raime saxis

savaldebulo sangciebs?! avtorTa da sazogadoebis erTi nawili
miiCnevs, rom igi ar unda gaxde S savaldebulo, xolo meore
nawili ki , gansakuTrebiT arasamTavrobo organizaciebi , Tvlian,

rom mniSvnel ovani valdebuleb ebi, rac socialur komanias aqvs,
ver igneba efeqturad danergili Tu ar moxdeba maTi
sakanonmdeblo doneze daregulireba. 386

dadasturebulia, rom sazog adoebasTan integrirebuli sawa rmo,
ms mier Sesruleb uli socialuri rolis gamo, TviTonac
poulobs sargebels, kerZod:

¥ 3md3sbosl odgl 360dgbgarmgsbo dmggds 0639LB0G0gdbY;

¥ 9o9dxmdglgdbymos 30@3m@5307e0 do@mmgs, aobloggmdgbom
@0l 3gdol Jo@mgo;

¥ 3md3sbos IPdomdl sOlgdyeo Ggagerszogdol  dglsdsdobow

(Compliancg,

OS3YE0s dM9beols M 939@ o305

¥ hodmyogodgdyeos bemds LoFo®Iml dodsd@m;

#

¥ gobgomedgdymos  @gbydlbo,  989]dOmods o  s@Lgdym
39303 omob (gomas;
¥ (Pobogoligdygaos Losbenggdo  (thinking out of the bgix
¥  bpgds Lodmdsganem Lodsbem ‘dgbodan gdamdgbols
9996930 d.*
mxolod imis keT  eba rac dauyovnebliv mogebis mom tania da
xelsayrelia  aR ar aris sakmarisi ,  kompaniis polit ika da
konkretuli mogmedeba aseve sworad unda daigegmos , im
TvalsazrisiT, rom misi sarwmunod dacva iyos SesaZlebeli
keTilgonieri adamianebis winaSe 8
® jgve. 127.

3¢ Mullerat, (Edit) The Global Responsibility of Business in: Corporate Social Responsibility,
Publisher, Kluwer Law International , Hague, 2005 , 4.

%7Hu li, Findig Sustainable Profitability : The U.S. Financial Services Industry®s Pursuet of Corporate
Social Responsibility, in : The Corporate Law Review, Val.2, number 1, Standston academic press,
South Yarra, Victoria, 2006, 348.

388 Quoted in Business Survival and Social Change: A practical guide to responsibility and partnership,
John Hargreaves andan Dauman,Associated Business Programmes 1975, p¥iTiTebulia:
Milward-Oliver, The Soul of the Corporation, in: Corporate Social Responsibility, Publisher, Kluwer Law
International , Hague, 2005 , P &dixedviT. (It is no longer enough for a company do what is
immediately profitable, expendent or useal; a policy or particular action must also be right, in the sense
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did britaneTSi mogmedi kompaniaTa Sesaxeb aqgtis 172 (1)

paragrafis Tanaxmad, direqtorebi valdebul ni arian xeli
Seuwyon kompanias warmatebis miRwevasi, imogmedon
keTilsi  ndisierad im rwmeniT, rom maTi es mogmedeba warmatebas

moutans kompanias, misi (kompaniis) wevrebis sakeTildReod.
aRniSnulidan gamomdinare, sxva sakiTxebTan erTad, direqtorma
unda gaiTvaliswinos kompaniis sagmianobis gavlena da zemogmedeba
sazogadoebasa da garemoze. (CA.sec.172 (1)(d)®

aRniSnuli muxli cxadyofs, rom did britaneTSi mogmedi
kompaniis direqtori valdebulia mxedv elobaSi  hgondes kompaniis
socialuri pasuxismgebloba da yoveli gadawyvetilebis miRebisas
iTvaliswinebdes mas.

amerikaSi mogmedebs kompaniis socialuri pasuxismgeblobis
ufro viwro ganmarteba . aSSSi damkvidrebuli ganmartebis
Tanaxmad kompaniis socialuri pasuxismgebloba aris kompaniis
mogebis nawilis uangarod gacema saqvelmogmedo miznebisaTvis,
SesaZlo sapasuxo Sesrulebis molodinis gareSe. 390

evrokavSiris ganmartebis Tanxmad, kompaniaTa socil auri
pasuxismgebloba aris konce pti, romlis Tanaxmadac kompan iebi
axdenen socialur da garemos 533000  bsgombgdols  ontegrirebas
sakuTari biznesis operirebis procesSi da maTi urTierTgmedeba
steikholderebTan  , nebayoflobis saf uZvelze. *!

General Motors is bordis wevris ,LLeon H.SullivanBls mier kompaniis
socialur pasuxismgeblobasTan dakavSiebiT Camoyalibebul igna
principebi, romlebic salivanis p rincipebis saxeliT aris
cnobili. igi  mniSvnelovan rols asrulebs kompaniaTa

sagmianobaSi da sapatio adgils ikavebs am sferoSi arsebul
gaidlainebs  Soris. *2  salivanis  pricnipebi  iTvaliswinebs
dasagmebulTa dacvasa da nebismieri saxis diskriminaciuli
damokide bulebis dauSvebloba S, Rirseuli samuS ao pirobebis
Segmnas da saTanado anazRa urebis micemas dasagmebulTaTvis;
saxelmwifosTan muSaobas garemosa da cxovrebis pirobebis
gasaumjobeseblad. **

mmiSvnelovania aseve biznesis socialuri pasuxismgeblobis
Sesaxeb evrokav Siris wesebi , romelic aTi principis saxeliT aris
cnob ili da oTxi nawilisgan Sedgeba, esenia :

I. adamianis uflebebi
L. d0bbglds  35@030  ¢bos Lyl ©o  @ooEgsl  Lasg@msdm@oliem
Lobmpogmdol Jogd s@os@gdbymo sesdosbols Yyagdgdo s

that it can be convincingly defended before reasonable men.)

389 CompaniesAct200Bara:172(1(d)xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/p
dfs/ukpga 20060046 en.pdi{bolos gamoxmobilia :29.04.2014)

399 Gjrasa,Corporate Governance and Finance Law, Palgrave&M1cmillan, New York, 2013, 114.

3% elmisawvdomia : http://publications.europa.eu/index en.h{@OM(2001)366 final Green Paper
Promoting a European framework for Corporate Social Responsibiliy bolos
gamoxmobilia: 07.05.2014

392Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013 P.116
393 salivanis wesebi detalurad iX.
http://www1.umn.edu/humanrts/links/sullivanprinciples.html




2. ©0s®@(dy9brgl, @®mI o0p0 oO oGOl o3  YPmgdgool  oMPggz0l
0obsdmbofogang

Il. samuSao Zala , dasagmebulebi

3. 50%bglids bgemo ¢bos IgyfTymlb gogdmabgdols s  jmangd@oydo
3o&MMbol 9839JH0O 500sMgdsl s dbsGEsdg@dsls,

4. bgeoo dgyuTyml odygamgdomo dOmIol yggas gm@dol s@dmabg@sl,

5. dog3dms dOmdol s@dmegbg@st,

6. obisddgdyems ol i@odobsizools bgboldog@o Bm®dol smdmebg@sl.
lll. garemo

7. Log®mboon dJmgzoeml go@dml wo3gslmsb ©sjgogd0®gdye
(B30 o9l

8. mogol mogbyg sowml oboiosdogs o bgeo dgufTyml  ao@9dml
5(335Lmob s 3ogdoMgdya @mbolidogdgdls,

9. bgeo IguFTymlb godgdmbswdo dgamd@geo Ggdbmemaogdols
2ob30m5M9dols s 337 oM0bo(300-303M (390 goobs.

IV. antikorufciuli gmedebebi

10. 0bbglo ybrs Igdomdgl 3m@yxiEool bydoldogHo Bm@Iol, dom
0G0l godmdsggols ©s JOmodol s@dmbsgbgdgmow™

zemoaRniSnulidan gamomdinare kargi igneba Tuki
saqarTveloSi mogmedi didi korporaciebi daiwyeben am principebis
danergvasa da ganviTarebas, riTac biZgs miscemen metad
mniSvnelovani procesis dawyebas

eTika, morali da maRali Rirebulebebi , TandaTan ufro
mniSvnelovani gaxdeba kompaniebisaTvis, vin ai dan dadasturebulia ,
rom kargi korporaciuli marTva WeSmaritad matebs fass kompanias,
xolo kargi korporaciuli marTvis sistemis Segmna ki eTikis,
moralisa da Rirebulebis gareSe warmoudgenelia . Kkompania
romlis strategiac moicavs socialuri valdebul ebis
gaTavisebas, metad aris integrirebuli sazogadoebaSi da ganicdis
integraciis dadebiT zegavlenas . es ormxrivi procesia, romlis
Sedegadac mogebuli rCeba rogorc kompania , aseve sazogadoeba.

cxadia , sanam Camoyalibdebodes soculauri pas uxismgeblobis
mqgone sawarmod, Yyvela konkretulma kompaniam wunda gairos
ganviT arebis etapebi. SeuZlebelia saqgarTveloSi ars ebuli
sawamoTa korporaciuli gcevis swrafi, myisieri cvlileba raoden
sasurv eli ¢ ar unda iyos es. mTavaria qarTul kompaniaTa
menejmentma gaiTavisos, rom am Tvalsa zisiT daxarjuli dro da
resursi (rogorc fuladi aseve adamianuri) , ukvalod ar Caivlis
da saboloo jamSi dadebiTad aisaxeba rogorc Tav ad kom paniaze,
aseve im sazogadoebaze , sadac kompania operirebs. Nnebismieri

394The UN Global Compact's ten principles in the areas of human rights, labour, the environment and
anticorruptionhttps://www.unglobalcompact.org/abouttheGc/TheTenpriesifihdex.html
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menejeri u nda cdilobdes, rom kompania , romelsac i s marTavs
Opatiosani mogalaqeO Iyos. iyos mogalage, rom elic
orientirebulia ara mxolod sakuTar inter esebze, aramed miznebis
miRwevis gzaze iTvaliswineb sdaarlaxav s sxvaTa interesebsa da
uflebebs.

IV.direqtoratis (direqtoris) movaleobebi
kompaniis marTvisas

fi duciuri movaleoba icavas ara marto
aqgcionerebs, aramed xels uwyobs samarTlian
konkurenciasa da bazris funcqgionirebas.
FA-iduciary duty not only protects shareholders but
aslo the fair compettion and the functionnig of the markéfs

kompania rom gadarCes , unda uzrunvelyos mogebis generireba
grZelvadian per  speqtivasi. Mmomgebianobis uz runvelyofa
warmoadgens mniSvnelovan da saboloo mizans. am miznis
misaRwevad ki saWiroa investicia, operaciuli efeqturoba da
warmoSobili riskebis saTanado marTva 39 biznesTan dakavSirebiT
gadawyvetileba racionaluri unda lyos. racionaluri
gadawyvetileba aris saTando informaciaze  dafuZnebuli
gadawyvetileba. °°” TavisTav ad cxadia, rom Tava d kompanias ar
gaaCnia goneba, rom racionaluri gadawyvetileba miiRos, amitom

aseTi gaadwyvtilebis miRebis movaleoba aqvs Iim organos,
(direqtorats) romelic gonebis da tvinis funqcias asrulebs
kompaniaSi.

1. zogadi mimoxilva

dire gtorebs gaaCniaT Zalaufleba marTon da uxelmZRvanelon
kompaniis sagmianobas. maT SeuZliaT ganaxorcielon ne bi smieri

395 Clark, Corporate law, miTiTebulia : Hopt, Trusteeship and Conflicts of Interest in Corporate,
Banking and Agency Law: Toward Common legal Principles for Intermediaries in the Modern Service
Oriented Soceity, inReforming Company anthkeover law in Europ, Oxford University Press, New
York, 2004, P. 5#ixedviT

398 Mantysaari,Organising the Firm, Theories of Comercial Law, Corporate Governance and Corporate
Law, SpringetVerlag, BerlinHeidelberg, 2012,P.445

397 Mantysaari,Organisng the Firm, Theories of Comercial Law, Corporate Governance and Corporate
Law, SpringetVerlag, BerlinHeidelberg, 2012,P.46
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kanonieri gmedeba kompaniis miznebis misaRwevad uflebamosilebis

farglebSi.  dir eqtoris  mier  sakuTari  uflebamosilebis

ganxorci elebis farglebSi miRebuli informacia kompanias
ekuTvnis. ** Zalauflebis ganxorcielebisas , ra Tgma unda,
garkveuli vald ebulebe bic warmoiSoba, kerZod dire gtorati
valdebulia gansazRvros politika, rom elic  korporaciis
miznebis misaRwevad aris saWiro, SearCios da daniSnos aRniSnuli

politikis ganmaxorcielebeli pirebi (Executives da
uxelmZRvanelos maT, raTa uz r unvelyos maT mier danergili

politikis Sesabamisad muSaoba. 3

erTgulebis valdebuleba asaxavs direqtoris valdebulebas ,
imogmeds upiratesad kompaniis interesebis Sesabamisad.

OdireqtorTa movaleobaO - Zalian farTo cnebaa.A unda
aRiniSnos, rom direqtorebi warmoadgenen aucilebel (SeiZleba
iTgvas savaldebulo) personebs kompaniaTa marTvisa da maTi mesame
pirebTan warmomadgenlobis procesSi. 40 mewarmeTa Sesaxeb

saqarTvelos kanonis 56 -e mxulis pirveli nawilis Tanaxmad ,
sazogadoebis xelmZRvaneloba da warmom adgenloba evalebaT
direqgtorebs . rogorc profesori lado Wanturia aRniSnavs,
direqtoratis movaleobebi da fungciebi imdenad specifiuria, rom
ar SeiZleba isini gadacemul ignes kompaniis sxva nebismi er
organ oze. 41 aRniSnuli mosazreba srulad iziarebs samewarmeo
samarTlis ganviTarebis Tanamedrove mimarTulebas, romlis
Tanaxmadac diregtorebi warmoadgenen im personebs , romel sac
ekisrebaT sawarmos marTvis valdebuleba, is rom sw ored maT da
ara aqcionerebs aqvT Zalaufleba kompaniis marTvisa s, warmoSobs
direqtorTa valdebulebebs, rogorc aqcionerebis aseve Tavad
sawarmos mimarT. 42 samwuxarod qarTuli sakorporacio s amarTali
ar gamoirCeva direqtorT a movaleobebis z  usti formulirebiT da
gansazRvr adobiT.

erT -erT  cnobil sagmeze , Smih vs Van Gorkonr® delaveris
umaRlesma sasamarTlom ganmarta, rom direqtorTa movaleobebi
sawarmos mimarT moicavs zrunvis (Duty of Carg da erTgulebis (Duty
of Loyalty) valdebulebas 4%, msgavs calsaxa miTiTeba s garTul
sasamarTlo praqgtika ar icnobs, Tumca diregtors rom gaaCnia
movaleobebi sawarmos mimarT es sadavo sakiTxs ar warmoadgens.

398 Ashcrofr, , Ashcroft, Patterson,.Law for Business, SoutWestern, Cengage Learning, Ohio, 2013,
432.

39 jgve. 432.

40QWanturia, niniZe, mewarmeTa Sesaxeb saqarTvelos kanonis komentari, Thilisi

2002, 119.

“Ogve.

492Smith, MorrealeGlobal Climate Change and U.S. Law, Ed 2007, 498.

403 Supreme Court of Delaware ,Smith v Van Gorkom88A.2d 858 Delaware1985,
<http://international.westlaw.com/find/default.wl?sp=intbdcrs

000&rp=%2ffindo2fdefault. wl&sv=Split&rs=WLIN11.04&cite=488A.2d+858+&fn=_top&mt=314&vr
=2.0&findjuris=0000%.

404Velch E. P., Turezyn A_, Folk on the Delaware General Corporation Law, Fundaments, 2005 edition
Oaspen publisher® 2005, 82.
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diregtorebi valdebulni arian marTon sawarmo
keTilsindisierad (Act in good faith da gulwrfeli rwmeniT , rom
miRebuli gadawyvetileba upirvele sad kompaniis interesebs
emsaxureba da mimarTulia imisken, rom gazardos agcionerTa
Semosavl ebi. 4%

Ddel averis sakorporacio samarTlisa (DGCL) da biznes
korporaciebis Sesaxeb modeluri aqgtis (MBCA) Tanaxmad
diregtorTa  valdebule bebi sawarmos mimarT ,  ganxilulia
individualurad , TiToeul d ireqgtorTan mimarTebaSi da ara
direqgtoratis , rogorc organos mimarT. direqtors gansxvavebul
viTarebaSi SesaZloa sxvadasxva movaleoba gaaCndes. Ddire gtoris
valdebul eba kompaniis mimarT arsebobs ucvlelad, mudmivad,
magram Tu ra saxis valdebu | eba gaaCnda mas sagmidan gamomdinare,
swored am konkretuli sakiTxis ganxilvis Sedegad unda gairkves.
magaliTad, diregtoris valdebuleba sawarmosTan mimarTebaSi ,
romelic finansuri problemebis winaSe dgas da direqtoris
valdebuleba iseTi sawrmos mimarT , romlis gayidvac aris
gansazRvruli , gansxvavebuli igneba da TiTeuli garemoebis
damoukideblad ganxilvis Sedegad unda dadgindes.

amerikuli kanonmdeblobis Tanaxmad, direqtorebs gaaCniaT
farTo uflebamosileba kompaniis yoveldRiuri sagmianobis
marTvasTan dakav SirebiT, Tumca maTi uflebamosileba SeuzRudavi
ar aris, direqtoratis gadawyvetilebebebi da mogmedebani
kanonmdebl o biT dadgenil standartebs unda pasuxobdes.

inglisSi, kompaniaTa Sesaxeb aqti dire qtoris Svid ZiriTad
val debulebas adgens

I 0dmJdgoml ggwmgdsdnbomgdols godaamgddo (CA. sec.17)

2. bygemo gV gml 3mddsbools Fo@do@gdsl (CA. sec.17p

3. 3000mb ©odmyz009d9e00 s 309390dmgdgeo yosyggBoergds (CA.
sec.173

4. aodmohobml agmbog@yemo b@ybgs, 9bs®gdo o ayedmeaobgds(CA.

sec.174;

0530 SoGoml 0b@gdglms gmbgamoldl (CA.sec.17%

6. oo mdgol  Igbodg 30@gdologeb  @o0dg Lodpagdeol  domgdoby
(0aeolbdgs Lodagdbaols dowgds oMgJBm@ol 3mbozoshby ymabol
as5dm) (CA. sec.17

7. dobobml  3mbgdgd e GOsbbsdEosbmeb wsjogdodgbomn  3o@swo
50bBg@ligdols 356mb3pgdamdbols ‘dglododolow aodgmagbgde-
©g@smodgds (CA. sec.17f”

4

kompaniis xelmZRvanelobasa da marTvasTan dakavSirebul
nebismier sakiTxs direq t ori unda moekideos mowesrigebuli

4“%Hamilton R. W,The Law of Corporiéons, Fifth Ed, West Group, St. Paul, 2000, 497.
4% Mortimore, (Edit) Company Directors Duties, Liabilities and Remedié¥, B, Oxford University
Press, Oxford, 2013, 222.
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biznesmenis gulmodg inebiT. aRniSnuli zogadi valdeb ul eba,
rasac germaniis Sps -s Sesaxeb kanoni adgens , Tavis TavSi
aerTianebs valdebulebaTa mTel rigs, kerZod : dire gtoris
valdebuleba gamoiyenos MmTeli Zalisx neva kompaniis saukeTeso
intresebis misaRwevad, uz runvelyos kompaniis sagmianobis
Sesabamisoba kanonmdebl obiT dadgenil regulaciebTan da
moTxovnebTan, uzrunvelyos saTanado finansuri da buRaltruli
Canawerebis arseboba, ar gadaixados an ar daeTanxmos
arami znobrivad Tanxis gadaxdas, ar Cadges kompani asTan
konkurentul mdgomareobaSi da a r miiTvisos misi biznes Sansebi.
saidu nood Seinaxos da ar gaamJRavnos ko mpaniis  kuTvnili
konfidencialuri informacia. 407

mowesrigebuli da gon ieri  biznesmenis  gulmodgi nebiT
sagmisadmi damokidebuleb is aucilebloba aseve avaldebulebs
direqtors, Tavidan airidos nebismieri saxis riski, ramac
SesaZloa saffTxe  Seugmnas  kompaniis arsebobas. ss -is
direqtorati valdebulia Segmnas da praqgtikaSi danergos riskebis
marTvis sistema , romelic saS ualebas miscems mas  winaswar
daadgino s da Tavidan airidos movlenaTa imgvari ganviTar eba,
ramac SeiZleba kompaniis arsebobas Seugmnas safrTxe. miuxed avad
imisa, rom Sps -is dirgtorTa mimarT msgavsi pirdapiri
sakanonmdeblo moTxovna ar arsebobs, SeiZleba iTgvas , rom
gonieri biznesmenis gulmodginebiT sawarmos sagminobis gaZRolis
movale oba am valdebulebasac moicavs.  *®

direqtorati valdebulia:

l. 0dmJdgoml dobod gdgemo dognoygagbols QoM 9ddo,
30335600 063 g@gLgdols  dgbododolo® ©s oM MMIgarody

306309890 oombgdols  06Ggdglgdol  Lsggmomoemgmo.
0obsds®o goomgomolifobml yggans sjiombgdols 0bGgdgligdo
©> o0 Joobodml g30@sGglmds @mdgerodg domgsbls.

2. 353m0hobml  Lomsbowm  aymdmaobgds s  IbOYbggemdbs
3335600l LsJdoobmdslmsb dods®mgdsdo.

3. dmddgogdegl  ggmomlobwolbogtoe  0d  @Fdgbom,  @m3
Lofoddml  Laoyggogbm  0bFgoglgdols  aomgoenolifobgdom
3 J3ggol.

4. 5@ 25dm0ggbml 3md3sbool Logym@mgds @mame G Lsgygms@o.

5. 00 30dmoygbml  3o@swo  0bFg@glgbolbomgols  3mdg@oeo
Jgbodangdaomds,  @Amdgamoi  dobmgols  3bmdogno  gobs
©0M9]Bm®ol Ygegdbsdmboggdol yobbm@ 309 gdolisb.

6. bgd0ldog®o goMoagods oMl 3md3sbools Lomsbsm dobbgdols
Joloe(ggoe ©s oMo 0G0 35dm@hgbols Jobbom. "

47 Meister, Heidenhain, Rosengartefihe German Limited Liability Company,"7Ed, Verlag C.H.
Beck, Munchen, 2010, 55.

48 Meister, Heidenhain, Rosengartefihe German Limited Liability Company,"7Ed, Verlag C.H.
Beck, Munchen, 2010, 55.

“%Barnes, Dworkin, Richards,aw For Business, 2Edition, McGrawHill Education, New York,
2014 520.

“%Grier, UK Company Law, John Wily & Sons Ltd, West Sussex, 1998, 388.
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OnewarmeTa SesaxeB® kanonis 9.6; 56.4 da Ofasiani gaRaldebis
bazris SesaxebO kanonis 16.1. muxlebi gansazRvraven direqtorTa da
sameTwenyy®go sabWos wevrTa valdebulebebs

OnewarmeTaSesaxeb®anonis 9.6 muxlis Tanaxmad , sameTvalyure o
sabWos wevrebi da direqtorebi: sazogadoebis sagmeebs unda
gauZRvnen keTilsindisierad; kerZod, zrunavdnen ise, rogorc
zrunavs analogiur Tanamdebobaze da analogiur pirobebSi myofi
Cveulebrivi, saRad moazrovne piri, da mogmedebdnen im rwmeniT,
rom maTi es mogmedeba yvelaze xelsayrelia sazogadoebisaTvis.

dasaxelebuli mux| ebidan gamomdinare direqtorebs
moeTxovebaT Seasrulon sami ZirTadi winapiroba sakuTari
uflebamosilebis ganxorcielebisas Tuki surT , rom Tavid an
airidon pasuxismgebloba . pirveli , gadwyvetilebis miRebisas unda
mogmedebnen  keTilsindisi  erad (sazogadoebis sagmeebs unda
gauZRvnen keTilsindisierad; (act in good f@h). meore, gamoiCinon
saTanado mzrunveloba kompaniis mimarT , rac gulisxmobs

zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da

analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri

(duty of car¢g da mesame mogmedebdnen im rwmeniT, rom maTi es

mogmedeba yvelaze xelsay relia kompaniisaTvis (duty of loyalty*
Sesabamisad, Tuki direq tori an/da sameTvalyure o0 sabWos

wevrebi mogmedeben zemoaRniSnuli sami ZiriTadi standartis

dacviT, maT valdebuleba ar warmoeSobaT kompaniis mier

gancdili danakargis gamo. 2 Tu isini ar Seasruleben am
movaleobas, sazogadoebis winaSe warmoSobili zianisTvis pasuxs
ageben solidarulad, mTeli Tavisi qo nebiT, pirdapir da
uSualod. "

mewarmeTa Sesaxeb sagarTvelos kan onis me9 muxli moicavs
nciis akrZalva s, korporaciuli SesaZlebelbis gamoyenebis
akrZzalva s, korporaciis informaciis piradi  miznebisaTvis
gamoyenebis dauSvebloba s Seasabamisi Tanxmobis gareSe da adgens

rom am valdebulebaTa Se usrulebloba iwvevs direqtorTa pi rad
pasuxismgeblobas

yovelive zemoaRniSnulidan gamomdinare, CamoTvlili
movaleoebi , cnobili  triadis qgveS  erTiandeba. esenia
keTilsindisierebis (duty of good faith zrunvis, (duty of carg da
erTgulebis (duty of loyalty movaleo bebi.

zrunvis movaleoba moicavs gonivruli zrunvisa, unarebisa da
gulmodgin ebis gamoCenis  valdebulebas . erTgulebis da
keTilsindisierebis movaleobis gveS moisazreba uflebamosilebis

farglebSi mogmedeba, kompaniis warmatebisaTvis xelSewyoba,

41 Ofasiani gaRaldebis bazris SesaxebO, sagarTvelos kanoni muxli. 16.1. (a,b,g,)

OmewarmeTa SesaxebOsagarTvelos kanoni, muxli. 9.6

“12Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 510.

3 OmewarmeTa SesaxebO saqarTvelos kanoni, muxli 9.6., ix. aseve: ix. sus gt#as -899
118509, 26 marti, 2010
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damoukidebeli da  miukerZoebeli ¢ adawyvetil ebis miReba,
inter esT a konfligtisaTvis Tavis arideba

unda aRiniSnos , rom zemoaRniSnuli sami ZiriTadi movaleobis
gamoyofa sakorporacio samarTalSi pirobiTi xa siaTisaa, vinaidan
isini mWidrod arian dakavSirebuli da gadajaWvuli erTmaneTTan

2. zrunvis movaleoba - Duty of Care

zrunvis movaleoba warmoadgens erT -erT mniSvnel ovan
movaleobas , im movaleobaTa gan, romelic direqtors kompaniis

mimarT gaaCnia.***

zrunvis movaleba moiTxovs , rom gadawyvetilebis miRebamde
direqgtorT  a mxridan saTanadod iyos Seswav lili da gamoZiebuli
sakiTxi . biznesis globalizaciis pirobebSi, cxadia
diregtorisaTvis yvelafris codnis moTxovna aragonivrulia ,
Sesabamisad zrunvis standarti uSvebs imis SesaZleblobas , rom
di r eqtori gadawyvetileb IS niRebisas daeyrdnos mesame pirTa
damoukid ebel egsperTa Tu iurstTa rCeve bs, Tuki am rCevaze
dayrdnoba arsebul viTarebaSi mizanSewonilia A

zrunvisa da gqul isxmierebis valdebul eba garkveul wilad
adgens windaxe duli da keTilgonieri biznesmenis standarts.
xolo am valdebulbis darReva ki iwvevs pasuxismge blobas.
ZiriTadad sakorporcio kanonmdebloba avaldebulebs direqgtors
gamoiCinos saTanado gulis xmiereba da zrunva, ise rogorc
windaxeduli da keTilgonieri biznesmeni gamoiCenda igive
situaciaSi. **°

mosamarTle tindalis (Judge Tindgl mier 1837 wels
Vaughan v. Menloveagmis ganxilvisas pirvelad igna gamoyenebuli da
dadgenili gonieri adaminis standarti, rog orc mogmedebis
Sefasebis obieqturi kriteriumi. igi dRemde pop ular ul ia da
gamoiyeneba sasamarTlo gadawyvetilebebsa Tu sakanon ndeblo
regul ireb is doneze. standarti guli sxmobs sawarmos mimarT
zrunvasa da gulmodginebas ise, rogorc amas elodebian
Cveulebriv fr Txili da win daxeduli direq to risagan msgavs
situaciaSi. ‘"

direqgtoris zrunvis valdebuleba mo | cavs Zalian gansxvavebul
zrunvis standarts, vinaidan b iznesi buneba da samewa rmeo
sagmianobg gulisxmobs riskis gawevas da zog SemTxvevaSi
gadametebuli ri skic ki SesaZloa mizanSewonili iyos . arc

mosarar Tles da arc nafic msajulebs gaaCniaT unari Seafason

“14Hollington, Hollington on Shareholder®s Right8 Ed, Sweet & Maxwell, London, 2013, 66.
415 jqve .521.

418 jave.520:521.

“"Branson, Corporate Governance, The Michie Compduayv Publishers, Virginia, 1993, 251.
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iyo Tu ara dauSveblad didi riski gaweuli biznes sagminobisas.
swored amitom , direqtoris mimarT mogmed  eba Ogonivrul obisO
standartma, gansxvavebuli ganviTarebis gza gaiara. 418

fasiani gaRaldebis Sesaxeb agtis Tanaxmad (Securities At 1933,
imis dasadgenad Tu  ras gulis  xmobs sakiTxis saTanado gamoky eva
da racionaluri safuzveli gadawyvetilebis m isaRebad,
gamoyenebul unda igne s gonivrulobis standarti, rom elic
waeyeneba Cveulebriv keTilgonier adami ans sakuTari gonebis
marTvis procesSi. *¥

zrunvis movaleoba direqtor s avaldebulebs gadawyvetileba
miiRos in formirebulobis safu Zvelze, yvela SesaZlo informaci a
konkretul tranzaqciasTan dakavSirebiT, keTilsindisierad unda
ignes mopovebuli da gadawyvetileba kargad mofiqreb uli. kerZod:
pirveli, diregtorebi unda mogmedebnen keTlsindisierad da meore,
maT gulwrfelad unda sjerodeT, rom g adawyvetileba kompaniis
saukeTeso interesebs emsaxureba. rwmena unda iyos sakiTxTan
dakavSierbiT arsebul yvela SesaZlo informaciis srulyoflad
Seswavlisa da gamoZiebis Sedegi.  **

sasamarTlo iyenebs Business Judgement RiugeraTa daadgin os
darRveul igna Tu ara direqtroTa mxridan zrunvis valdebuleba.
Business JudgemenRuleis Tanaxmad, Tuki direqtori mogmedebda
keTilsindisierad, rogor c Cveulebriv.  gonieri  adami ani
imogmedebda mis adgilze, igi ar SeiZleba  dadges
pasuxismgeblobis qveS, mxol od im arasasurveli Sedegis gamo,
rac gadawyvetlebas mo  hyva™.

imis dasadgenad , mogmdebda Tu ara dirgtori aRniSnuli

valdebulebis Sesabamisad , Subieqturi da obieqt uri testis
gavlaa saWiro. obieqturi Sefasebis k riteriums warmoadgens is
garemoeba, rom misi gm edeba ganxilul ignes imis mixedviT Tu
rogor imogmed ebda mis adg ilze myofi Cveulebriv saRad

moazrovne, gonieri adamiani. Tumc a obieqturi kriteriumis
mixedviT dadebiTi Sefaseba sulac ar niSnavs, rom direqtoris

mier valdebul ebis darRvevas adgili ar aqvs, vinai dan arsebo bs
aseve subieqturi kriteriumic, romlis Tanxmadac mxedvelobaSi
unda ignes miRebuli konkretuli direqtoris codna , unarebi da
gamocdileba. Tuki direq tors meti codna, unarebi da

gamocdileba agvs , vidre es Cveulebriv mis adgilze myofi gonieri
adamianisgan aris mosalodneli, maSin mas mouwevs ufro maRali

standart is dakmayofileba . Tuki igi amas ver SeZlebs,
valdebuleba darRveulad CaiTvleba 2

diregtorTa funqciebis CamonaTvali, romelTa mimarTac
zrunvi s valdebulba vrcel deba cxadia ar ar sebobs da arc

418 jave. 251-252.

419 jqve. 252.

420 Aronson v. Lewis473 A.2d 805, 812 (Del. 1984).
“! detalurad ix. Tavi V.

422 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedié¥, B, Oxford University
Press, Oxford, 2013, 297.
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SeiZeba arsebobdes. biznes kompaniaTa Sesaxeb modeluri aqtis
Tanaxmad zrunvis movaleoba gulisxmobs , direqtoris mier
saTanado mzrunvelobis gamo Cenas kompnii s saxeliT
gadawyvetilebis miRebisas.  ** aRniSnuli vald ebuleb a diregtorma
unda Se asrulos keTilsindisierad . lzrunos ise , rog orc,
Cveulebriv , gonieri adamiani iz runebda msgavs viTarebaSi

direqgtori, romelic arRvevs zrunvis movaleobas piradad aris
pasuxismgebeli kom paniisa da aqcionerTa win aSe zianisaTvis , rac
valdebulebis darRvevam gamoiwvia. 425

valdebulebis darRveva xSirad xdeba direqtorTa mxridan
gaufrTxileblobis gamo , kerZod valdebuleba darRveulad
SeiZleba CaiTvalos Tu diregtorma

¥ o0 gobobm@diogms Logombol Lomsbsm s  gmbog®yeo
Jgb{ogers (Failure to Inquirg),
o glf®gdmes odgdHmas@ol Lbomdgdl g s®yunso;
390 25bobm@Eogms Lomobs@m ©s bMgeymeommo
bgeedbgoggamds ©odg9dgdodgdam 306Dy, golds dmJdgwgdedss
bosbo dooygbs 3ma3sbosls;
¥ o060 0ym 5©9d350 0o 06xgm®Iodgdygmo 3mddsbools
Lo Jds0bmbdolmsb ws3og3domgdomn (Keep adequately informed about
corporate affairg?*°
¥ o0 gamdes bomsbosm 3mebsls s gbodgol.

K K

sasamarTlo, valdebulebis darRvevis arsebobas ganixilavs da

adgens yoveli konkretuli sagmidan gamomdinare (caseby-casg
garemoebebis gaTvaliswinebiT.  *’
zemoaRniSnulidan gamomdinare , zrunvis  movaleobis dar Rvevas

warmoadgens, direqtoris mxridan arainformirebul mdgomareobaSi
Tavis Cayeneba (Failure to keep informed sakiTxis arasaTanadod
gamokvleva ** (Failure to Inquirg

zrunvis movaleobasTan dak avSirebiT ori mniSvnlovani da
yvel aze xSirad cit irebadi sasmarTlo gadwyvetil eba arsebobs
aSS-Si, kerZod ki delaveris StatSi. Eesenia: disneis sagme
(Disney casg da smit van gorkomis sagme (Van Gorkom case

disneis bordis Tavmjdomarem da aRmasruleb elma direqtorma
mixael eisnerma daigirava mixael ovici kompaniis prezidentis

423 CheesemerBusiness law: LegaEnvironment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 625.

“2RMBCA sec.8.30 (a), 8.42 (a)

425 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 629.

426 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 18 Ed, Pearson Education, New Jersey, 2013, 629.

2T jqve.

428 Branson, Corporate Governaeg The Michie Companyzaw Publishers, Virginia, 1993, 268.
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poziciaze. 15 Tvis Semdeg disneim Sewyvita ovicTan xelSekrul eba.

xelSkerulebis gawyvetis gamo , mixael ovics kompaniam gadauxada
140 milioni aSS dolari . aseTi didi Tanxis gadaxa, mxolod 15
Tviani muSaobis Semdeg, arabunebrivad miiCnies  disneis
agcionerebma da waradgines  derivaciuli sarCeli. sasarCelo

moTxovnis Tanaxmad , mixel eisners, mixeil ovics da sxva
direqtorebs kom  paniis xazinaSi unda daebrunebinaT 140 milioni
dolari da 60 milioni dolari damatebiT, rogorc procenti.
keTil sindisierebis valdebulebis da zustebisa da ganmartebis
Semdeg delaveris sasamarTlom daaskvna, rom mixeil eisners da
sxva direqtorebs, marTalia ar uCvenebiaT  samagaliTo
korporciuli saqcieli, mag ram maT mier mixe il ovicis dagiraveba
ar wamoadgenda arakeTilsi ndisier saqciels an zrunvis
movale obis darRvevas. sasamarTlo msjelobis Tanaxmad,
potenciuli danaxarjebisa da alternatiuli SesaZleblobebis
awondawonis Semdeg, batoni eisneris mier miRebul igna
gadawyvetileba, rac mas miaCnda rom disneis saukeTeso
interesebis Se sabamisi iyo. aRniSnulidan gamomdinare , is
mogmedetta keTilsindisierad. rogorc sasamarTlom ganmarta,
miuxedavad imisa , rom danarCen diregtorebs ar qoniaT  saTanado
informacia, adgili ar aqvs maT mier dakisrebuli valdebulebis
ganzrax ignorirebas, aramed isini mogmedeb dnen keTilsi  ndisierad.
zrunvis m ovaleo bis darRveva OdanaSaulebrivO xasiaTs atarebs,
xolo disneis direqtroTa gmedebas ar miuRwevia aseTi
donisa Tvis. ** gadawyvetilebis miRebis procesSi diregtori unda
mogmedebdes dinjad, informirebulobis safuZvelze. uxeSi
gaufrTxilebloba ki warmoadgens standarts, raTa dadgindes
darRveuli iyo Tu ara misi mxridan zrunvis movaleoba.
sasamarTlom aseve ganmarta , rom aRn iSnuli sagme gansxvavdeba
Van Gorkom™®! -js sagmisgan, sadac sasamarTlom daadgina rom
zrunvis movaleba darRveuli iyo dire gtorT a mier , vinaidan
dire gtoratma kom paniis gayidvasTan dakavSirebiT  sakiTxi
ganixila da gadawyvetileba miiRo 2 saaTze nakleb droSi, ise
rom ar hgonda saTanado da srulyofili  inform acia
tranzaqciasTan dakavSirebiT, daeyrdno ra ori aRmasrulebli
oficris mier mcdari informaciis safuZvelze gakeTebu I

430

prezentacias . warmodgenili ar yofila damoukidebeli da
samarTlian 1 mosazreba sakiTxis Sesaxeh
sxvagvarad i yo sagme disneisTan dakavSirebiT . marTalia mixell

ovicis dagiraveba da Semdgom misi ga Tavisufleba sakmaod didi
Tanxa daujda kompanias, magram disne is zo mebis gaTvaliswinebiT
igi absolu turad gansxvavdeba gadawyvetilebisgan, romelmac
SesaZloa kompaniis arsebobis Sewyveta gamoiwvios , rogorc es van
gorkomi s sagmis SemTxvevaSi iyo.

mewarmeTaA Sesaxeb sagarTvelos kanoni adgens, direqtorebis da
sameTvalyureo sabWos wevrebis valdebulebas, marTon sawarmo

42%\yalt Disney Co. Derivative Litigation, 906 A.2d 27, 53 (Del. Ch. 2006).
43%alt Disney Co. Derivative Litigation, 906 A.2d 27, 53 (Del. Ch. 2006).
431Smith v. Van Gorkom, 488 A.2d (Del.1985)
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keTilsindisierad da zrunavdnen ise, rogorc zrunavs analogiur
Tanamdebobaze da analogiur pirobebSi myofi Cveulebrivi saRad
moazrovne piri da mogmedeb dnen im rwmeniT, rom maTi es mogmedeba

yvelaze xe Isayrelia sawamosaTvis 432 DmiTiTebuli norma Zalian
zogadia. kiTxvis niSnis qveS rCeba , Tu vin miiCneva Omsgavs
situaciaSi da Tanamdebobaze myof Cveulebriv saRad moazrovne
piradO da ra moTxovnebs unda akmayofilebdes igi. garTul [
sasamarTlo praqgtikis mier je r jerobiT mkafiod dadgenili da
dazustebuli ar aris mocemuli norma. delaveris sakorporacio
samarTlis Tanaxmad , dir eqtori vald ebulia gadawyvetilebis
miRebisas hgondes sruli informacia da iTvaliswinebdes yvela
SesaZlo Sedegs. Ddelaveris sakorporacio samarTlis es danawesi ,
SesaZloa , kargi magaliTi iyos garTuli samarTlisaTvis da
sasamarTlo praqgtikisaTvis direqto r Ta zrunvis valdebulebaze
saubrisas. marTalia arc es ukanaskneli iZleva absolu turi
sizustiT diregtoris mogmedebis Sefasebis SesaZleblobas , magram
ag meti sicxadea Setanili, metad aris dakonkretebuli Tu ra
moeTxoveba direqtors sawa rmos marTvisas da zogadad
gadawyvetilebis miRebisas.

direqtoris pasuxismgebloba SesaZloa dadges Tuki dadgindeba,

rom miRebul igna daufigreb eli da gauaz reb eli gadawyvetileba,

an Tu ki gairkveva, rom araferi igna gakeTebuli SesaZlo
danakargis Tavidan asacileblad. 433 ufro metic, Tundac iseTi
subieqturi garemoebebi , rogorebicaa : direqtoris avadmyofoba,
asaki da a.S,, ver gaxdeba misi  pasuxismgeblobi sagan
gaTavisuflebis safuzveli. vinaida n, Kkompaniis menejmentis
wevroba sul cota erT valdebulebas mainc akisrebs direqtors -
gadadges dakavebuli poziciidan , Tuki igi grZnobs, rom ver
asrulebs im moTxovnebs da valdebulebebs , rac sakorporacio

kanonmdeblobiT da kompaniis wesdebiT aris dadgenili. D
diregtori ver igneba Tavisufali Tavis valdebulebebisagan
mxolod imitom, rom es valdebulebebi misTvis mZime

Sesasrulebelia 434 dasaxelebuli principebi SesaZloa saerTod

ver gamoricxavs direqtorTa pasuxismgeblobas valdebulebis

darRvevis gamo, magram mniSvnelov nad amcirebs risks 435 vinaidan
minimaluri standarti mainc unda arsebobdes. es mxolod

daexmarebaT direqgtorebs da maT iuristebs , raTa maTTvis
cnobili iyos , ra minimaluri valdebuleba ekisreba direqtors
sawarmos mimarT.

delaveris sakanclero sasamarTlos (Court of Chancery®®* )
ganmartebis Tanaxmad, Tuki diregtorisaTvis cnobili iyo sakiTxi
romelzec diregtoratma gadawyvetileba miiRo, magram
msjelobisas mas Tavis pozicia ar daufuqsirebia , 1Tvleba, rom

4320mewarmeTa SesaxebO sagarTvelos kanoni me -9 muxli, me -6 pungti.
433Smith , Morreale.Global Climate Change and U.S. Law, edition 2007, 498.
43Hamilton, The Law of Corporations, Fifth Ed, West Group, St. Paul , 2000;4821
“§qve, 453.

43http://courts.delaware.gov/chancery/
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igi miRebuli gadawyvetilebis winaaRmdegia. msgavsi midgoma
exmareba sasamarTlos da Tavad kompaniebs, gansazRvron daarRvia
Tu ara direqtorma zrunvis valdebul eba sawarmos mimarT ,
rodesac misi pozicia konkretul tranzaqgciasTan dakavSirebiT
naTeli ar aris. 487

direqtori valdebulia  marTavdes da  akontrolebdes
sawarmos. 4% direqtori vadlebulia gadawyvetileba miiRos da
endobodes mxolod srulyofil da gadamowmeb ul informacias.
Tumca misi  pasuxismgebloba ar vrceldeba informaciis xarisxze,
romelic man  daqvemdebarebul pasuxismgebel pirTagan miiRo .

zrunvis movaleoba moiTxovs , rom direqtori unda mogmedebdes
keTilsindisierad im informaciis safuZvelze , rac mas xelT aqvs
da ar exeba informaciis warmomavlobas, wyaros. Sesabamisad ,
diregtorebis mxridan zrunvis valdebuleba darRveulad ar
iTvleba, rod esac isini gadawyvetilebas iRebe n uflebamosil
pirTagan miRebuli informaciis safuZvelze. 439

miuxedavad zemoaRniSnulisa, aucilebelia dadgenil ignes
minimaluri standarti direqtoris mier mopovebul
informaciasTan mimarTebaSi. diregtori valdebulia gaaanalizos
yvela SesaZlo alternatiuli  gadawyvetileba konkre tul
korporaciul tranzaqciasTan dakavSirebiT, sadac aseve mis mier
gaTvaliswinebuli unda ignes tranzaqciis mniSvneloba
kompaniisaTvis, misi Rirebuleba da a.S.

magaliTad, rodesac gadwyvetileba exeba kompaniis gasxvisebas

an rekapitalizacias, rasac SesaZloa mohyves kompaniaze
kontrolis cvlileba, tranzaq ciis mniSvnelobidan gamomdinare
diregtors gansakuTrebul pasuxismgebloba s akisrebs . Mman unda
SeZlos imis dadastureba , rom gadawyvetileba Sesabamisi ,
srulyofili informaciis safuZvelze igna miRebuli. 440

unda iTqvas, rom keTilsindisiereba informaciis mopovebisas
da Sefasebisas warmoadgens damabrkolebel garemoebas

direqtoris aTvis pasuxismgeblobis dakisrebasTan dakavSirebiT a4t

rogorc erT -erTi cnobili sagmis Smith v Van Gorkonganxilvisas
gairkva, funansuri intere sis armqone direqgtoric ki SeiZleba

iyos personalurad pasuxismgebeli biznes gadawyvetilebis g amo,
Tuki mis mier darRveul igna zrunvis valdebulebis aucilebeli

standarti. 44?2 Sesabamisad, direqtoris mxridan tranzaqciis mimarT
finansuri interesi S ar qona, ar niSnavs, rom igi aucileblad

keTilsindisierad iRebda gadawyvetilebas.

43\Welch., TurezynFolk on the Delaware General Corporation Law, Fundaments, 2005 Ed Oaspen
publisher® 2005, 119.

43\elch , TurezynFolk on the Delaware General Corporation Law, daments, 2005 Ed Oaspen
publisher® 2005, 79.

4qqve, 104.

440Welch., TurezynFolk on the Delaware General Corporation Law, Fundaments, 2000 EdOaspen
publisher® 2005, 82.

“4gve.

442Allen., Kraakman., SubramanianCommentary and Cases on The Law of Businesgadzation,
Second Ed, Aspen publishers, N&ark, 2007, 257.
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amerikis samar Tlis institutis mier SemuSavebuli
korporaciuli marTvis pri ncipebis Tanaxmad , direqtori , romelic
IRebs biz nes gadawyvetilebas , mogmedés sakuTari vald ebulebis
Sesabamisad Tuki mas:

w

o 2oohbos 30Ms0 WS0bGMgligds;

Bemdl Lomsbo@m 0bgm@dsiosl, 03 dmEygmmdom, Goi dobo
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J0335600L Lorgzgmglbem 06@gmglagdls galbobey@mgds.

w

mtkicebis tvirTi , rom direqgtoris mier darRveul igna zrunvis
valdebuleba , ekisreba mosarCel es. xolo Tuki dava exeba zians,
masSin mosarCelea  valdebuli daadasturos, rom ziani
valdebulebis darRveva m gamoiwvia.***

2.1. informirebulobis movaleoba

diregtoriebi ar mogmedeben mecnier ebis, iuristebis da
arq iteqorebis msgavsad. maTi valdebuleba ZiriTadad gulisxmobs
bi znesis zedamxedvelobas, korporac iuli politikis gansazRvras
da gadawyvetilebis miRebas, imasTan dakavSirebiT, Tu romeli
biznes tranzaqcia igneba ufro momgebiani  sawarmosaTvis. 445
Sesabamisad, diretoris mier gadawyvetilebis miRebisas sruli
i nformacii s flobas sasicocxlo mniSvneloba eniWeba.

direqtorebs gaaCniaT gangrZobadi valdebuleba , lyvnen
informirebulni  kompani is sagmianobis Sesaxeb .[E maT ufleba ar
agvT Tvalebi daxuWon korporaciul gadacdomaze da Semdeg am
safuzvliT gana cxadon, rom radgan ar daunaxavl gadacdoma , arc
pasuxismgebloba ekisrebaT . am poziciaze myof OmZinare
direqtorsO veraferi sikeTe moaqvs kompanii saTvis. menejments, ar
moeTxoveba kompaniis yove | dRiuri aqtivobebis detaluri
Semowmeba magram igi valdbeuelia akont rolos kompaniis

sagmianobis mniSvnelovani sakiTxebi da politika. o

443 American Law Institute, Principles of Corporate Governance: Analysis and Recommendations,
Para.4.01 (c) ix. Eisenberg (Edit)Corporatins and Other Business Organizations,2013 Ed, West
Academic Publishing, St.Paul, 2013, 1363.

444 American Law Institute, Principles of Corporate Governance: Analysis and Recommendations,
Para.4.01 (d)ix. Eisenberg (Edit)Corporatins and Other Business Organizations,2013 Ed, West
Academic Publishing, St.PR2013, 1363.

“®*Hanks Evaluating Recent State Legislation on director and Officer Liability Limitation and
Indemnification in: Reprinted from The Business Lawyer vol. 43, No.4, August 1988, a Publication of the
Section of Business Law (Formerly sectionct8s of Corporation, Banking and Business Law)
American Bar Association. Copyright 1988 American Bar Association, 1232.

446 Francis v. United Jersey Bank, 432 A. 2.d 814, 822 (N.J. 19@T)jTebulia: Branson,
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Smith v. Van Gorkomsagmis ganxilvisas , delaveris sasamarTlom
xazi gausva informirebulobis valdebulebis mniSvnelobas da
ganmarta, rom  zrunvis movaleoba avaldebulebs direqtors,
gadawyvetil ebis miReba nde gaecnos nebismieri saxis mniSvnelovan

informacias rac gonivrulobis farglebSi misTvis
xelmis awvdomia.*’
diregtorebs SeuZliaT i yvenen informirebulni sxvadasva

meganizmebis gamoyenebiT. dire qtoratis sx domaze daswreba
erT -erT gzas warmoadgens, vinaidan kolegebTan saubaris Sedegad
mniSvnelovani inform aciis miRebaa SesaZlebeli

reportebis ga cnoba diregtors awvdis informacias kompaniis
sagmanobis Sesaxeb. mniSvnelovania  informaciis mopoveba -gacnhoba
sagmianobis im sferos Sesaxeb, sadac mis dagvemdebarebaSi myofi
kompania operirebs. **

ra Tgma unda , ar arsebobs amomwuravi CamonaTvali da arc

defin icia , Tu ra igul I sxmeba informi rebulebaSi , an ras unda
akeTebdes doreqtori , rom igi valdebu le bis damrRvevi ar
aRno Cndes. sakiTxi sasamarTlos mier unda dadgindes yoveli
sagmis ganxilvis Sedegad, konkretuli garemoebis
gaTvaliswi nebiT. biznes sagmianoba mravalferovania, Sesabamisad
sxvadasxva pirobebSi erTmaneTis msgavsma gmedebam SesaZloa
gansxvavebuli Sedegebi warmoSvas.

rogorc  cnobili a, direqtoratis mier xSirad xdeba
uf | ebamosilebaTa delegireba komitetebze Tu S xva
TanamSromlebze. es bunebrivi movlenaa da kompaniis marT va
uflebamo sil ebaTa delegirebis gar eSe, faqtiurad
warmoudgenelia saSulo  sidi dis  kompania Sic ki, did
korporaci  ebze rom araferi vTqvaT.

direqtori valdebulia gamoikvlios sakiTxi ,  Tuki misTvis
cnobili gaxda , an gonieri direqtorisaTvis cnobi li unda
yofiliyo, rom mis mier delegirebuli uflebamosilebis
ara saTanado da araswori gamoyene ba xdeba.*’

Tuki sakiTxis gamokvleva s diregtoris mx ridan adgili hgonda,
pasuxi unda g aeces kiT xvas, iyo Tu ara igi saTan adod

ganxorcielebuli. am mxriv Sefasebisas yvelaze ufro xSirad
gamoyenabdi sityvebia - garemoebani (circumstancekda eWvi (suspicior).
diregtori  valdebulia ganaxorci elos sagm is saTanado
gamokvleva, rodesac arsebobs aSkara niSnebi (red flagg, romlebic
darR vevas mianiSneben, rodesac garemo Ta gaTvaliswinebiT :
gonivrulo  bis farglebSi , direqtors eWvi unda gauCndes. **
magaliTad , erT -erT sagmesTan dakavSirebiT (Harman v. Willberp
sasamarTlom miiCnia, rom direqtoris mxridan adgili hgonda
valdebuleb is darRvevas, vi naidan igi cxra Tvis ganmavlobaSi
ekiTxeboda daqvemdebarebaSi myof pirebs kompaniis sagminobis

Corporate Governance, The Michie Compdma Publishers, Virginia, 1993,.269270 mixedviT
44T Smith v. Van Gorkom, 488 A.2d 858,872 (Del. 1985)

448 Branson, Corporate Governance, The Michie Compduay Publishers, Virginia, 1993, 270.
4*Branson, Corporate Governance, The Michie Compduayv Publishers, Virginia, 1993, 270.
459Branson, Corporate Governance, The Michie Compduayv Publishers, Virginia, 1993, 273.
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Sesaxeb xolo maTgan iRebda mokle pasuxs: Okompaniis gayi dvebi
izrdeba da viTardebaO. rogorc Semdeg gairkva , am Xxnis
ganmavlobaSi kompania OiZarcvebodaO. miuxedavd imisa, rom ro gorc
sasamarTlo ganxilvisas dadginda, fas iani gaRaldebiT vaWrobis
Sesaxeb maregul irebel komisiasac (SEQ ki gauWirda im sgemis
gaxsna, romlis gamoyenebiTac kompania iZarcveboda , diregtoris
pasuxismgeblobis sakiTxi mainc dadga. 1

sasamarTlom ganmarta, rom direqtors unda gaekeT ebina ufro
meti, vidre perioduli KkiTxvis dasm aa. aRniSnuli KkiTxvebi
mxolod for naluri xasiaTis iyo, xolo realurad , rogorc
aRmoCnda igi ver akontroleb da pireb s, viszec uflebamosileba
hgonda delegirebuli.

saqarTvelos kanoni mewarmeTa Sesaxeb, raime specialur
danawess miTiTebul uflebasTan dakavSirebiT ar icnobs. Aaqgve
unda iTqgvas, rom am uflebis realizaciis gareSe , direq tori
(diregto rati) ver SeZl ebs Tavis valdebulebebis srulyofilad
Sesrulebas.

Sesabamisi i nformaciis flobis gareSe gadawyvetilebis miReba,
yovelg vari gonierebis farglebs cdeba. mewarmeTa Sesaxeb
sagarTvelos kanoni direqtorebs avaldebulebs gamoiCinon
windaxeduleba da gadawyvetilebis miRebisas moigcnen ise,
rogorc gonieri adamiani moigceoda msga Vs situaciaSi. 452

delaveris Sta tSi mogmedi kanonmdeblobis Tana xnad, direqtors
agvs ufleba flobdes srul inforacias bordis mier
gansaxorc ielebel operaciebTan dakavSirebiT, Tumca arsebobs
SemTwevebi, roca aqcioners SesaZleb loba aqvs ar dauSvas
direqtori garkveuli  saxis inform aciasTan.Ggarda aseTi
gamonaklisisa, direqtori yvela SemTxvevaSi uflebamosilia
flobdes srul informacias kompaniis sagmianobasTan
dakavSirebiT. 453

mmarTvelobis kolegiuri organos wevri valdebulia danarCen
wevrebs gaacnos inf ormacia, romel ic mniSvnelovania maT mier

gadawyvetilebis miRebis an zedamxedvelobis
gansaxorcieleblad. 454

in formirebulobis movale oba ar gulisxmobs direqtori S
mxridan yvela sakiTx Tan dakavSirebiT amomwurav i  codnis
val debulebas. mas SeuZlia daeyrdnos TanamSromelTa mier
miwodebul cnobebsa da moxs enebebs, bordis komitetis daskv nebs,

iurisitis, sagadasaxado mrCevlis an sxva eqspertis
rekomendaciebs. Ggadawyvetilebebis miRebisas igi aseve
uflebamosilia  komitetis an  Tanamdebobis pirTa  mier
delegirebuli uflebamosilebis Sesrulebis Sedegebi

5! Branson, Corporate Governance, The Michie Compduayv Publishers, Virginia, 1993, 37
4s20mewarmeTa SesaxebO sagarTvelos kanoni 9.6 muxli.

“53welch, Turezyn ,Folk on the Delaware General Corporation Law, Fundaments, 2000 Ed Oaspen
publisher,0 2005, 94.

454 juRell., kapitalis dacva saaqcio sazogadoebaSi, gamomcemloba &siesta,O

Thilisi, 2010, 165.
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gaiTvaliswinos. 45 swored amitom , delaveris sakorporacio
samarTli adgens direqtoris absolu tur daculobas (Director should
be fully protecte Tuki igi gadawyvetilebis miRebisas mogmedebda
keTilsindisierad, dagvemdebarebuli menejerebis an dagiravebuli

eqgspertis mier miRebuli informaciis safuZvelze. 456

2.2 codnisa da unarebis flobis movaleoba

direqtori valdebulia gamoavinos gonivruli zrunva , unarebi
da gulisxmiereba sawarmos sakeTildReod. aRniSnuli gulis xmobs
codnas da gamocdilebas, romelsac gonivrulad elodebian
direqtoris poziciaze myofi adami anisgan. ¥’ normidan
gamawinareobs , rom codna da unarebi (Skill and knowledgke zrunvis

movaleobis  ingredientebs  warmoadgenen.  Tumca  amerikul
sakorporcio kanonmdeblobaSi aseTi calsaxa miniSneba ar
arsebobs.

Tuki direqtors gaaCnia codna da unar ebi, ra Tgma unda , igi
valdebulia gamoiy enos isini sagmianobis procesSi. magramibadeba
kiTxva , zrunvis movaleobidan gamomdinare valdebulia Tu ara
direqtori flobdes garkveuli saxis codnas da gaaCndes unarebi?

direqtoris fu ngciis Sesasruleblad ar aris saWiro raime
saxis codna da gamocdileba, Tumca zogadad damkvi drebuli
Sexedul ebis Tanaxmad, direqtori valdebulia garkveuli iyos
kompaniis sagminobis fundame ntur sakiTxebSi. xolo Tuki igi
grZnobs , rom ar gaaCnia codna da unarebi, rac mas kvalifikacias
mianiebda konkretul sakiTxTan dakavSireb iT gadawyvet i lebis
miRebisas, valdebulia SeiZinos saWir 0 codna sakiTxis saTanado
gamokvlevis safuZvelze an uari Tqvas mogmedebaze. 458

zrunva  gulis xmobs mzrunvelobas, unarebi - unari anobas,
gulmodgineba  SesaZloa ganmartebul ignes , rogorc direqtoris

valdebuleba, imogmedos keTilsindisierad kompaniis interesebis
Sesabamisad:”’

aRniSnuli danawesis erT -erT mTavar i mizania xazi gausvas im
garemoebas, rom direqtorebi ar arian pasuxismgebelni da

4§qve, 166.

“®Delaware General Corporate Lawection 141(e)od provides that members of the board of directors

or committees of the board shall, in the performance of thaies] be Ofully protected O in relying in

good faith upon the records of the corporation and upon such information, opinions, reports, or statements
presented to the corporation by any of the corporationOs officers or employees or committees of the board
or by reasonably selected outside experts or consultants. Se®adster D. A., Black L. S., Sparks,
Gilchrist, A.Delaware corporation law and practice, OObender, ®@oKe\010, 1545.

“STCA. Sec. 174 (1, 2)

458 Francis v. United Jersey Bank, 432 A. 2.d 814, 822 (N.J. 188IjTeb: Branson, Corporate
Governance, The Michie Compahgw Publishers, Virginia, 199264 mixedviT

59 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New Yok, 2014,

298
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valdebulni mxolod imis gamo , rac realurad maT ician, aramed
imisTvi sac, rac gonivrulobis farglebSi maTgan mosalodnelia,
rom icodnen. *°

ris codna Sei Zleba iyos gonivrulobis  farglebS [
diregtorisagan  mosalo dneli, yoveli  konkretuli  sagmi S
ganxilvis Sedegad unda dadgindes. aRniSnuli valdebuleba
prevenciuli xasiaTisaa, diretoris poziciis dakavebmade piri

aucileblad unda dafigrdes, a gvs Tuara mas is codna da unarebi
rasac konkretuli kompaniis direqtorisgan SesaZloa
go nivrulobis farglebSi moelodnen .

rogorc wesi , sakorporacio kanonmdebloba ar adgens
profesiaTa CamonaTvals , Tu vin SeiZleba daikavos direqtoris
pozicia, amitom miTiTebu li norma dadebiT rols asrulebs

praqtikaSi, vinaidan man SesaZloa direqtoris  poziicis
dakavebisagan TavSkavebisaken ubiZgos mas , vinc darwmunebuli ar
aris sakuTar SesaZleblobebSi.

direqtori valdebulia Seafasos sakuTari SesaZleblobebi ,
codna da gamocdileba d a amis Semdeg gadawyvitos daikavebs Tu
ara pozicias da aqvs Tu ara mas IS unarebi , rasac konkretuli
kompaniis direqtorisgan elodebian. D

norma mniSvnelovania imdenad, ramdenadac arakvalificiuri
direqtoris daniSvnis SesaZleblobas amcirebs. Aaseve mocemuli
norma iZleva SesaZleblobas wardgenil ignes pretenzia
dirgtoris  winaaRmdeg , Tuki igi arakvalificiuri da am
TvalsazrisiT dakavebuli pozic lisaTvis Seuferebeli aRmoCndeba

garTuli kanoni ms gavsi saxis Canawers ar incobs. Sesabamisad ,
igi iZleva saSualebas nebismieri pirovneba dainiSnos kompaniis
direqtorad, rogorc e s samwuxarod xSirad xdeba xolme , pirad i
nacnobobis da ara codnisa da unarebis gaTvaliswinebiT. (aq ar
igulis  xmeba komerciuli bankebi, romelTa direqtorebsac
waeyenebaT garkveuli moTxovnebi , rac kontroldeba erovnuli
bankis mxridan) . *' aRniSnulis gaTvaliswinebiT , MmizanSewonilia
mewarmeTa Sesaxeb kanonic Seicavdes msgavs prevenciuli
mniSvnelobis normas, rac piradi pasuxismgeblobis dadgomis
SesaZleblobis gamo, ubiZgebda arakvalificiur pirebs , uari
eTgvaT direqgtoris sapasuxismgeblo poziciis dakavebaze.

direqtorTa val debulebebi kumulatiuri xasiaTisaa ,
Sesabamisad, saWiroa yvela maTganis Sesruleba. 462

kompania atarebs direqtoris mier vald ebulebis darRvevis
risks. *® direqtorebs gaaCiaT valdebulebani kompaniis mimarT.
Tumca aRniSnuli valdebulebebi gansxvawleba yoveli
individualuri sagmis mixedviT da damokidebulia kompaniis m ier

460 Belcher,DirectorsO Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 170

461 Okomerciuli bankebis sagmianois SesaxebO sagarTvelos kanoni, muxli, 15.

komerciuli bankebis administratorTa Sesaferisobis kriteriumebis Sesaxeb
debulebis damtkicebis Taobaze sagarTvelos erovnuli bankis prezidentis

brzaneba ! 50/04 2014 wlis 17 ivnisi q.Tbilisi

62 Hollington, Hollington on Shareholder®s Right8 &, Sweet & Maxwell, London, 2013, P.58
“835tengel, Volhard,(EdigsermanLimited Liability Company, Wiley&Sons, West Sussex, 1997, 140.
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warmoebuli  biznesis tipze, moculobaze da konkretul
garemoebebze**

kommnia warmoadgens gadasax adis gadamxdels , Sesabamisad
direqgtori va Id ebulia aw armoos saWiro angariSgebebi. direqtori
aseve val debul ia warmoadgi nos wl iuri Tu kvartaluri

angariSebi. **

zemoaRniSnuli  valdebulebebi ar gulis xmobs imas, rom
direqgtorma es yvelaferi pirada d unda akeTos . mas evaleba
Segmnas saTanado sistema da akontrolos am sistemis ga marTuli
muSaoba. magaliTad , Segmas komiteteb i angariS geb(eb)s
sawarmoeblad a n Tu kompaniis sididis gaTvalis winebiT mTeli
komitetis arseboba am funqciis gamarTulad Sesrulebis mizniT
saWiro ar aris , daigiraos saTanado co dnisa da gamocdilebis

mgone specialisti
zrunvis movaleoba da masTan dak avSirebuli mniSvnelovani
sakiTxebi , ganviTarebis gzas adgas sagarTveloSi. ZiriTadi

pricnipebi da standartebi dasaxelebul sakiTxTan dakavSirebiT
jerjerobiT dadgenili ar aris sasamarTlo praqtikis mier.
Sesabamisad, zrunvis movaleobasTan dakavS i rebiT germaniis,
inglisisa da delaveris sakorporacio samarTlisa da mdidari

sasamarTlo praqgtikis gamocdileba, SesaZloa gaxdes magaliTi
da damxmare saSualeba garTuli sakorporacio samarTlisaTvis.

mizanSewonilia OmewarmeTa SesaxebO kanonSi Camoyalibebuli
Ilyos zrun Vis movaleobasTan dakavSirebuli ZiriTadi
valdebul ebani, rac kompaniis xelmZRvanel pirs waeyeneba . kerZod
rom zrunvis movaleoba avaldebulebs direqtors, flobdes
codnasa da unarebs , rasac gonivrulad elodebian aseT poziciaze
myofi pirisgan, rom igi valdebulia saTanadod gamoikvlios
sakiTxi gadawyvetilebis miRebamde da Seqmnas reportingis sistema :
rac mis informirebulobas uzrunvelyofs.

sqematuri gamosaxuleba #1:

464 jgve. 152.
485 jqve. 153.
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Izrunvis  movaleoba
"H$%1&'1()*+!

codnisa da unarebis

I N"#$%!I$&' ()#'1* saTanado gamokvlevis

+)-&08" velpeiulete valdebuleba
" : "#$%!8Bkill and .
I"H#$961$&! ,++-1./'&*0+1! e e #E%!1$&)/2#3%+!
2.3. gaufrTxileblobis standarti zrunvis movaleobis

darRvevisas

zrunvis movale obis darRvevis gamo rom Seedaos direqtors,

mosarCelem unda daadasturos ufro meti , vidre direqtoris mier
Cadenili ubralo gaufrTxileblob ate
inglis i s sakorporacio kanonmdebloba amerikuli midgomisagan

gansxvavebul ganmartebas akeTebs, romlis Tanaxmadac: Ologikurad
Zalian Znelia miiCnio, rom direqtori mogmedebda gonivrulad,

masSin rodesac igi gaufrTxileblobisaTvis aris
pasuxismgebeliOQ *’

delaveris kanonmdebl oba direqgtorebs akisrebs zrunvis
valdebulebas im moculebiT, rac Cveulebriv frTxili da
keTilgonieri pirisgan aris mosalodneli ars ebiTad msgavsi
garemoebebis arsebobisas. **

amerikis samarTlis institutis mier SemuSavebuli
korporaciuli marTvis principebis Tanxmad , direq tori
valdebulia gamoiC  inos Omzrunveloba , rogorc msgavs poziciaze
myofi keTilgonieri adamiansagan elodebian , arsebiTad
analogiuri garemoebebis arsebobisasO .*° modeluri aqgti biznes

korporaciebis Sesaxeb adgens , rom direqtori valdebulia
gamoiCinos mz r unveloba imgvarad , rogorc amas  gonivruli rwmenis
safuzvelze gamoiCenda igive poziciaze myofi piri, arsebiTad

466 Delaware Corporation law Annootate@0132014 Ed,As amended up to and including the 2013
Regular Session of the One Hundred R@gventh General Assably, Lexis, & Delaware, 2013, 47.
Werner v. Miller 831 A.2d. 318, (Del.ch.2003)

¢ Bachner Creditor Protection in Private Companies, An@lerman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, P.170 The Company Law Review

468 Graham v. AllisChalmers Mfg. Co. 188 A.2d (Del.1968) Bainbridge,Corporate Law, % Edition,
Faundation Press, New York, 2009, P.125

489 ALl -Principles Rule 4.01 (a)

114



470

msgavsi garemoebebis arsebobisas. rogorc Cans, gansazRvreba

OCveulebriv  keTilgonieri adamianiO (Ordinarily Prudent Persoh
modelur agtSi ar gvxdeba da mis adgils ikavebs gansaRvreba
Omsgavs poziciaze myofi piriO (A personin a like positior. aRniSnulis
gaTvaliswinebiT gadamwyvet mniSvnelobas iZens ara is , Tu ra
miaCnia konkretul direq tors saTanado mzrunvelobad
(subieqturi kriteriumi) , aramed is , Tu ras miiCnevda Sesabamis
mzr unvelobad msgag pozici aze myofi da arsebiTad ms gavs
garemoebaSi mogmedi piri mis a  dgilze (obieqturi standarti)

xolo Tavad porcesi ki, romlis saSu alebiTac diregtorma

info r nacia miiRo , SesaZloa gan sxvavebuli iyos. 1 aRniSnuli

ganmarteba aseve xazgasmas akeTebs, rom yovel konkretul

garemoebas agvs mniSvneloba . Canawei, OarsebiTad msgavsi
garemoebebis arsebobisasO swored amaze mianiSnebs.
miuxedavad  zemoaRniSnulisa direqtorTa  valdebulebis
farglebi da buneba erT -erTi yvelaze ufro xSirad ganxilvadi
sakiTxia dela  veris preceden tul samarTalSi da doqgtrinaSi. M
nosazrebebi gansxvavebulia imasTan dakavSirebiT , Tu ra
noTxovna unda waeyonos direqtors. CaiTvleba dirgtoris mxridan
gaufrTxilebloba (negligeng da arakeTilgoniereb a (imprudenp
valdebulbis darRvevad Tu mxolod uxeSi gaufrTxileblobis
(gross negligernitdros unda dadges pasuxismgebloba. 413
SeuZlebelia p ragtikosma iuristma gverdi auaro S zrunvis

valdebulebis standartze saubars, diregtorisaTvis Sesabamisi
rekomendaciebis micemisas, swore d amitom delaveris saapelacio
sasamarTlo cdilob S gaakeTos mniSvnelovani ganmartebani,
SeimuSaos e.w. gaidlainebi, diregtoris zrunvis movaleobasTan
dakavSirebiT. 47

dasaxelebuli ganmartebani mniSvnelovania imdenad , ramdenadac
maT mier dadgenili sta ndartis da rRvevis SemTxvevaSi miiCneva ,
rom direqtori gaufrTxileblad mogmedebda, xolo aSS -is
garkveul nawili  OgaufrTxileblobasO (Negligencg  miiCnevs
releva ntur standartad zrunvis movale obis darRvevasTan
dakavSirebiT sagmeTa ganxilvisaTvis, " rac imas gulisxmobs, rom
gaufrTxileblobis SemTxvevaSi dir eqtors veRar daicavs
Business Judgment Rulda sasamarTloSi sagmi s arsebiTi ganxilva
Sedgeba. Tumca, unda aRiniSnos , rom gaufrTxileblobis fa qgtis
arseboba mtkicebis tvirTis dire gtorze gadatanaze mianiSnebs,
xolo am ukanasknels , ra Tgma unda , Sansi aqvs Tavi imarTlos.
aRniSnulis sapirispirod delaveris Statis sasamarTlos mier

410 see. CommentsEisenberg (Edit)Corporatins and Other Busine€rganizations,2013 Ed, West
Academic Publishing, St.Paul, 2013, 696.

41 jqve. 811.

4712 jqve. 813.

4™Drexler, Black,Sparks, Gilchrist, A. Delaware corporation law and practice, OObender @rklew
2010, 1540.

4Drexler,. Black, Sparks, Gilchrist, ADelaware corporation law and practice, OObender, @¥adew
,2010, 1541.

475 Bainbridge,Corporate Law, % Ed, Faundation Press, New York, 2009, 125.
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relevantur standartad dadgenil igna uxeSi gaufrTxilebloba
(Gross Negligenge?®

uxeS gaufrTxileblobad miiCneva  dirgtoris  gulgrili
damokidebuleba gansaxorci el ebeli, mniSvnelovani tranzaqci IS
mimarT an winaswar ganzraxulad aqgcionerTa da sawarmos
interesebisa  usafuZvlo ignorireba. ar

uxeSi gaufrTxilebloba sasamarTlos mier ganimarta , rogorc
ugnuri (ganusjeli) in di ferentuloba (Reckless ndifferencg, an/da

agcionerTa da kompaniis interesebis ganzraxuli ugulvebelyofa
(Deliberate disregard of the stockholdejs.an gmedeba romelic gonierebis
farglebs cdeba  ** (conduct outside the bounds of reason

mewarmeTa Sesaxeb kanoni da sasamarTlo praqgtika ar mijnavs
direqtoris mxridan gaufrTxileblobiT an uxeSi
gaufrTxileblobiT Cadenil gad acdomas da Sesabamisad , arc
gansxvavebuli saxis samarTlebriv Sedegebs ukavSirebs mas.
zogadad , gaufrTxileblobis an uxeSi gau frTxileblobis
legaluri ganmarteba qarTul kanonmdeblobaSi da sasamarTlo

pragtikaSi  ar arsebobs , rac sirTules gmnis zrunvis movaleobis
darRvevis gamo pasuxismgebl obis dakisrebisa Tu gamoricxvis
TvalsazrisiT. aRniSnulis naTlad gansazRvras praqtikuli
mniSvneloba aqvs, vinaidan saerTaSoriso praqgtikis Tanaxmad,
gaufrTxileblobiT an uxeSi gaufrTxileblobiT Cadenili

gadacdomis dros , (gaaCnia ra pozicias ariCevs kanonmdebeli da
sasamarTlo praqgtika) Business Judgement Rue gamoyeneba aRar
xdeba, rac ar qguli sxmobs imTaviTve direqtoris mxridan

valdebulebis darRvevis faqtis arsebobas da mxolod mtkicebis
tvirTis am ukanasknelze gadatanas mianiSnebs.

inglisis da germaniis kanonmdeblobas gaufrTxuleblobis
SemTxvevaSi mtkicebis tvirTi direqtorze gadaaqvs da aRar

adevs mas saSualebas isargeblos Business Judgement Ru$e dacviT.
igive standarti arsebobs aSS -is TiTgmis yvela StatSi. delaveris
Statis sakorporacio kanonmdebl obis da sasamarTlo praqgtikis

Tanaxmad Business Judgement Rufe gamoyenebas gamoricxavs uxeSi
gaufrTxilebloba.

zemoaRniSnulis gaTvaliswinebiT , mzanSewilia gaziarebul
ignes msoflios mowinave qveynebSi arsebuli pragtika da garTuli
sasmarTlo s mier dadgenil ignes erTiani pragtika . kerZod naTeli
unda iyos ra SemTxvevaSi ver moaxerxebs saqarTveloSi mogmedi
kompaniis direqtori isargeblos Business Judgement RiugedacviT.
Business Judgement Rite gadasalaxad igneba sakmarisi imis mtkiceba
rom saxezea gaufr  Txilebloba Tu mo sarCelm unda daad asturos
uxeSi gaufrTxileblobis arseboba.

aseve mniSvnelovania sasamarTlos mier ganimartos , Tu ra

476 McMullin v. Beran, 765 A. 2d 910 (Del.2000) (Director liability for breaching the duty of care is
predicated upen concepts of gross negligence) Smith v. Van Gorkom, 488 A.2d (Del.1985) (gross
negligence is the proper standard for determining whether a business judgment was an informed one)
4"Smith , Morreale.Global Climate Change and U.S. Law, Ed, 208@0.

478jx. .Rabkin v. Philip A.Hunt Chemical Corp.547 A.2d (Del.ch.])986 Bainbridge,Corporate Law,

2" Ed, Faundation Press, New York, 2009, 125.
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igneba miCneuli gaufrTxileblobad da ra uxeS
gaufrTxileblobad.

imis gaTvaliswinebiT , rom saqarTveloSi ar aris saTanadod
ganviTarebuli sakorpor acio samarTlebrivi institutebi da arc
korporaciuli marT vis iseT i maRali strandarti da kultura
arsebobs , rogorc es delaveris StatSia, mizanSewonilia
ganisazRvros , rom gaufrTxileblobis SemTxve vaSi, mitkicebis
tvirTi gadainacvlebs direqtorze da mas ver daicavs Business
Judgement Rule xolo gaufrTxileblobad miCneul unda ignes
gadawyvetilebis miReba windauxedavad, saTan ado informaciis

miRebis gareSe, rac ver pasuxo bs keTilgonierebisa da
racionalurobis standarts.

Ppoc esi, romlis saSu alebiTac direqgtor na informacia
miiRo , SesaZloa gansxva vdebodes yoveli konkretuli sagmidan
gamomdinare. rac mTvaria gaufrTxileblobis  dadgenisas

prioriteti unda mieniWos ara subieqtur standarts , anu ra
miaCnda direqtors saTanado mzrunvelobad da ra swamda
gulwrf  elad, aramed obieqtur standarts. direqtorebi unda
zrunavdnen ise, rogorc zrunavs analo giur Tanamdebobaze da

analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri A

mewarmeTa Sesaxeb kanonis es norma, swored obieqgtur standarts

adgens.
gaufrTxilebloba warmoa dgens valdebulebis araganz raxul
darRvevas, ramac ziani gamoiwvia. imisaTvis rom miiRos zianis

anazRaureba, mosarCelem unda daadasturos rom:

L 3m3sbygbgl  aoohbs  gogrgdamgds 5@  dogygbgdobs  bosbo
dolo®bgarolomgols;

2. 3m3s5L9ygbgd wss@®gos s@bodbymo gomgdeyyan gds;

3. dm3sbygboll  dogd  gogrgdymgdol  oMm®gg3ed  godmofgos  bosbo.
>OLgdmdL  3ogdoMo  goggdymgdol  oMEgggels o sdEyS®
Yg092L (boobl) ool

gaufrTxileblbis Sefasebis obieqt ur kriteriums warmodgens
is, rom piri unda mogmedebdes gonivrulad, rogorc Cveulebriv
mis adgilze imogmedebda gonieri , windaxeduli adamiani. GOgonieri
adamianiO (reasonable person warmoadgens hipoT etur danawess da
miuTiTebs zogadad adamianze , romelic yovelTvis windaxeduli
da frTxilia da aragonivruli gmedebiT zians ar ayenebs sxvebs. 81
arsebobs Tu ara mxareebs Soris urTierToba , romelic

gansazRvrul u  fleba -movaleobebs warmoSobs maT Soris, dgindeba
sasamarTls mier, Seiswavlis ra mxareTa aurTierTobisO
safuzvels. **

7 OmewarmeTa SesaxebO saqgarTvelos kanoni 9.6 muxli.

480 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
120

481 jqve.120.

482 jqve.120.



TavisTavad cxadia, direqtorsa da swarmos Soris arsebobs
urTierToba , romlic dieqtors garkveul movaleobebs akisrebs
sawarmos mimarT da am faqtis dadgena sasamarTlosaTvis
si rTules ar warmoadgens. sirTulea dagindes gansxvaveba uxeS
gaufrTxileb lobas da gaufrTxileblobas Soris, vinaidan xSirad
swored am faqtzea damokidebuli dadgeba Tu ara di reqtris
pasuxismgebloba

2.3.1. kauzaluroba — Causation

rogor ic ar unda iyos zrunvis val d ebulebis darRvevis
standarti igneba es gaufrTxilebloba Tu uxeSi
gaufrTxilebloba, mosarC ele valdebulia daadast ur os yvela im
garmoebis arseboba , rac deligt ur samarTalSia miRebuli. kerZod ,
deligturi  samarTlis Tanaxmad ,  gaufrTxilebl obis gamo
valdebulebis dakisr eba moiTxo vs ara mxolod imis Cvenebas , rom
valdebu | ebis darR vevas aqvs adgili , aramed au cilebelia zianis
arsebobac da kavSiri (kauza) damdgar zians da gmedebas Soris. 48
Barnes v. Andrewsagmis ganxilvisas sasam arTlom ganmarta , rom
mosarCelem unda d aadasturos ara mxo | od zrunvis valdebulebis
darR veva direqgtoris mxridan, aramed is , rom valdebulebaTa
Sesrulebis Sedegad zianis, anu kompaniis mier gancdili
danakargis Tavida n acileba iyo SesaZlebeli. 484
mosarCele valdebulia daad asturos gmedebasa da damdgar
Sedegs Soris kavSiris arseboba. ** (Plaintiff must prove causatign
zemoTdasxelebuli sagme yvelaze ufro xSirad citirebadia,
romelic calsaxad miuTiTebs , rom dire qtoris mxridan
gaufrTxileblobiT Cadenilma gadacdomam, SesaZloa ar
gamoiwvios pasuxismgebloba , Tuki mosarC ele ver SeZlebs
daadasturos , rom swored gauf rTxileblobam gamoiwvia ziani 86
mewarmeTa Sesaxeb kanonis 56.4. muxlis Tanaxmad , OTu
direqgtori ar Seasrulebs Tavis movaleobas, igi valdebulia
aunazRauros sazogadoebas miyenebuli zarali. direqgtorebi
pasuxs ageben solidarulad, mTeli Tavisi qonebiT, pirdapir da
uSualod. Tu dadgenilia zianis fagti, maSin diregtorebma unda
daadasturon, rom isini sagmes uZRvebodnen am kanonis me -9 muxlis
me6 pungtis Sesabamisad. sazogadoebas ar SeuZlia uari Tqvas
zianis anazRaurebis moTxovnaze. es moTxovna SeiZleba gamoiyenon
sazogadoebis kreditorebma, Tu sazogadoebisagan ar miuRiaT
TavianTi moTxovnebis komgensacia.O arsebul viTarebaSi ,

483 Bainbridge,Corporate Law, % Ed, Faundation Press, New York, 2009, 126.

484Barnes v. Andrews 298 F.614 (S.D.N.Y. 194) Bainbridge, Corporate Law, % Ed, Faundation
Press, New ¥rk, 2009, 126

485 Bainbridge,Corporate Law, % Ed, Faundation Press, New York, 2009, P.126

485 Clark, Robert C. Corporate law, 1986, P.126iTiTebulia:  Bainbridge,Corporate Law, % Ed,
Faundation Press, New York, 2009, P.h@XedviT
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zemoaRniSnul i norma imgvarad unda ganimartos, rom Tuki

arsebobs zianis faqti , direqtors aRar daicavs samewarmeo
gadawyvetilebis Tavisufleba (Business Judgment Rylela mas unda
mieces SesaZlebl oba Tavi imarTlos da daadasturos, rom ar

arRvevda kanonmdebl obi T masze dakisrebul movaleobebs.

xolo Tuki direqtoris mogmedebis uSualo Sedegi ar aris
ziani , igi ar agebs pasuxs, Tundac misi mxridan valdebulebis
darRvevas hgondes adgili.

yovelive zemoaRniSnulidan gamomdinare , mosarCelem unda
daadasturos rom

¥ dm3obygbgl 3Jmbps b@Ybgol gogngdyegds;

¥ 9m3sbygbol  Jdgogds (BmJdgogds ob  9dmddgomds) 390  3sLygbmols
©509dHAO BHBHIOHL —oO@ggg@os goangdge gds;

Jolo®bgangd aoboows bosbo;

>0 Lgomdl 3ogdoMo goengdyemgbols oM@gggols o bosbl dm@ol.

K K

3. erTgulebis movaleoba DDuty of Loyalty

erTgulebis movale obis sami kategoria  arsebobs :
saxelSekrulebo, korporaciuli da profesiuli. 87
direqtoris movaleoba samive maTgans moicavs.

direqt ori valdebulia ar Caiyenos Tavi iseT mdgomareobaSi
romelic Seicavs an SesaZloa gamoiwvios interesTa konfligti
mis pirad inter esebsa da fiduc iur movaleobas Soris , anu
sakuTar interesebsa da kompaniis intersebs Soris. arsebobs Tu
ara interesTa konfligtis SesaZlebloba , obiegt ur i kriteriumis
mixedviT dgindeba, kerZod SeZlebda Tu ara Cveulebriv saRad
moazrovne gonieri adamiani efigra interesTa konfligtis
safrTxis Sesaxeb . saubaria realur xelSesaxeb fagtebze , rac mas
SeeZlo gaeTvaliswinebina konkretuli momentisaTvis. **®
erTgulebis mova leoba ori miznis miRwevas emsax ureba: Ex ante
is muSaobs rogorc aucilebeli Semakavebeli Zala mmarTvelobis
procesSi gadacdomis gamosaricxad , Ex post is iZleva diregtoris
winaaRmdeg zomebis gat arebisa da maTi aRsrulebis saSu al ebas*
erTgul ebis movale oba gulis xmobs keTilsindisierad

8T Hopt, Trusteeshimnd Conflicts of Interest in Corporate, Banking and Agency Law: Toward Common
legal Principles for Intermediaries in the Modern Ser@eeéented Soceity, inReforming Company and
takeover law in Europ, Oxford University Press, New York, 2004, 60.

488 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 317.

489 Fleischer, The Responsibility of the Management and of the Board and Its Enforceiment,
Reforming Company and takeover law in Europfdda University Press, New York, 2004 , 380.
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mogmedebas sawarmos saukeTeso interesebis gaTvaliswinebiT.

aRniSnuli valdebuleba aqtu aluri xdeba , rode sac direqtori
arCevanis winaSe dgas : imogmedos kompaniis saukeT eso interebis
gaTvaliswinebiT , Tu pirad, megobrebis da ojaxis wevrebis
intresebs mianiWos upiratesoba. amgvar konfligt ur situaciebTan
dakavSirebiT, TiTgmis yvela gve ynis kanonmdeblob a
araorazrovnad, imperatiulad uTiTebs, rom direqgtorma unda
imogmedos kompaniis saukeTeso interesebis gaTvaliswinebiT. 490
Tumca OproblemasO warmoadgens swored is, rom sakanonmdeblo
doneze gansazRvruli ar aris ras qulis xmobs Okompaniis

saukeTeso interesebisO Sesabamisad mogmedeba. *!

erTgulebis movaleoba direqtors akisrebs valdebulebas
daicvas kompaniis interesebi da aseve Tavi Seika VoS imgvari
mogmedebisagan rac zians miayenebs kompanias da mis aqcionerebs.
direqgtorebma  Tavi unda aaridon dakisrebul va | debul ebasa da
pirad intere  sebs Soris konfligtis arsebobas, korpo r aciuli
SesaZleblobebis borotad gamoyenebas da kompaniis xarjze
sakuTar TavTan garigebis dadebas

diregtori, romelic erTgulebis movaleoabas arRvevs ver
igneba Business Judgement Rudedacvi s obieqti, vinaidan motyueba,
ar akeTilsindisiereba da kompaniis xarjze sakuTari interesebis
win dayeneba, axdens Business Judgement Rule is mier dadgenil i,
prezumciis  anulirebas. **

erT gulebis movale oba direqtor s avaldebulebs imogmed os
sawarmos, da ara piradi an measme pirTa, saukeTeso interesebis
gaTvaliswinebiT. Tuki direqtors piradi daintereseba gaaCnia

492

konkretul sakiTxTan dakavSirebiT, man srulyofilad unda
gaamJRavnos es informacia.  aseve mas ar aqvs ufleba monawile oba
miiRos aRniSnul sakiTxze msjelobaSi an ken WisyraSi. xolo,
aSS-Si kompaniebi , romelTa aqciebic sajarod savaWrod aris
daSvebuli birJaze , rogorebicaa mag. New York Stock Exchange (NYS&y
NASDAQ *** valdebulni ar ian SeimuSaon da sajarod cnobili
gaxadon korporaciuli eTikisa da qcevis kodegsi, ramelic aseve
Seicavs interesTa konfli  qgtTan dakavSirebuli sakiT xebis
regul irebas. *°

interesTa konfligti warmoiSoba , rodesac direqtorati
agcioner s uspobs SesaZleblobas gamoiyeonos  sakuTari

uflebamosileba da aqcionerTa krebaze bordis survilis
sawinaaRndegod misces xma. **

yvelaze  mniSvnelovani  konfligti , rasac  erTg ulebis
mowaleoba exeba , es aris pirveli , dakavSirebuli gar igebani

4%0Branson,Corporate Governance, The Michie Compdmayv Publishers, Virginia, 1993, 395.

491 Branson,Corporate Governance, The Michie Compdmaw Publishers, Virginia, 1993, 395.

492 lyanhoe Partners v. NewmoNMltining Corp, 535 A.2d 1334, 134fel. 1987)

493 Cede & Co. v. Technicolor, Inc634 A.2d 345, 360 (Del. 1994)

4% National Association of Securities Dealers Automated Quotations

9% 0os, (Edit) Winckler, Ripin/nited States of America in: DirectorsO LigailA Worldwide Review,
Kluwer Law International and International Bar Associatiiphen aan den Rijn, 2006, 99.

496 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014 ,
523.
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(Related Party Transaction or Sekaling), rac gulis xmobs tranzaqcias
kompaniasa da direqtors Soris. ma cavs pir dapir an iribad
direqt or is CarTulobas. magaliT ad, roca direqgtori aris im
kompaniis madJoritari  aqgcion er an mTavari  partniori
romelT anac misTvis samarTavad Cabarebuli kompania tranzaqcias
axorcielebs da meore, korporaciuli  SesaZleblobebis
equoatacia , rac gulisxmobs iseTi informaciis piradi
intresebisaTvis gamoyenebas , rac kompani as ekuTvnis. sxva danarCen
valdebulebebs rac aseve gamomdinareobs erTgulebis
movaleobidan am or ZiriTad movaleobasTan aqvs kavSiri,
miuxedavad imisa , rom SesaZloa isini calke iyvenen regulirebu li
sxvadas xva kanonmdeblobaSi. aseTi val debulebis magaliTebs
warmodgens: kompaniasTan konkurenciis akrZ  alva , mesame pirebisagan
sargebelis miR ebaze uaris Tgma , Zalauflebis borotad
gamoyeebis akrZalva da a.S. ¥’

diregtorebi ar imyofebian ko npaniis mimarT mxolod
valdebulebiT urTierTobaSi, aramed maT sakuTari Z alauflebis
gamoyenebis  procesSi gaaCniaT  fiduciuri movaleobebic
aRniSnuli vadlebulebis fundamets warmoadgens kompaniis mimarT
ganuyofeli erTgulebis movaleobis  arseboba. *“* (Undivided loyalty to
the company

direqtorebs, romlebic mniSvnelovan figurebs warmoadgenen

sawa moSi, SesaZloa hgondeT piradi biznes interesebic.

Sesabamisad, valdebulebisaTvis gverdis avlis riski , im mizniT ,

rom miiRos piradi sargebeli , ra Tgma unda , arsebobs da

yovelTvis iarsebebs. direqtoris valdebuleba Tavi aaridos

msgavs saSiSroebas , erTgulebis movaleobi s gveS xvdeba.*?
nebismieri korporacia uflebamosilia gaasesxos fuli,

moaxdinos val debul ebis uz r unvelyofa an sxvagvari daxmareba
gauwios sakuTar TanamSromels, maT Soris direqtors, rodesac
diregtorTa gadawyvetilebiT miCneul igneba, rom sesxis (rogorc
procentiani aseve uprocento) gacema dasagmebulze, dasagmebulis
vald ebulebis uzru nvelyofa an sxvagvari daxmarebis gaweva
misTvis , sasargeblo SeiZleba iyos kor poraciisaTvis ,* rac imas

niSnavs, rom aseTi garigeba imTaviTve baTili ar aris.

erTgulebis movale oba avaldebulebs direqtors gamoricxos
konkurecia kompaniasTan piradi dainteresebis gamo. direqtori
valdebuliaa mogmedebdes keTilsindisierad, raTa  wvlili
Seitanos kompaniis warmatebaSi. piradi gamorCenis mizniT , man ar
unda gamoiyenos kompaniis kuTwvnili resursebi da

SesaZleblobebi 501

497 Birkmose,Neville, Sorensen,(Edifoards of Directors in European Companies,Kluver law
Internacional, Alphen aan den Rijin, 2013, 25.

98 Hollington, Hollington on Shareholder®s Right8 Ed, Sweet & Maxwell, London, 2013, 51.

4%%Smith, Morrealge Global Climate Change and U.S. Law, Ed)20504.

s00Delaware General Coporation Law, para..148 Bauman, (Edit)Corporations and Other Business
Associations, Statutes, Rules and Formes, 2011 Ed, West Publishing Co.,Eagan, MN, 2011, 380.
S0IAllen, Kraakman, Subramania@ommentary and Cases on Tltew of Business Organization, Second
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direqtori valdebulia ar gaamJRavnos konfidencialuri
informacia, romelic sagmianobis ganxorc i elebisas miiRo. Aaseve

mas ekrZaleba gamoiyenos es informacia sakuTari miznebisaTvis. 502
igive danawess Seicavs mewarmeTa Sesaxeb sagarTvelos kanonis 9.6

pungtic 5% r ac calsaxad dadebiTi movlenaa.

mniSvnelovani adgili eTmoba sawarmos direqtoris sax eliT
sakuTar TavTan dadebul gari gebebs. direqtors aseTi garigebis
dadeba ar ekrZaleba , Tumca mas nebismier Se nTxvevaSi unda
SeeZlos damtkiceba , rom es garigeba sawarmosaTvis absolu turad
momgebiani da samarTliani iyo, %04 rom msgavs viTarebaSi sxva
pirTanac igive pi r obebiT daideboda garigeba.

sakuT ar TavTan dadebul garigeb as exeba sagarTvelos
samoqgalaqo kodegsis 114 -e muxli, romlis mogmedebac aseve
vrceldeba sakorporacio samarTal zec. aseTi saxis

tranzaqciebze detalurad qvemoT igneba msjeloba. 206

direqgtori, romelsac garigebisadmi piradi finansuri interesi
agvs, SeiZleba mikerZ oebuli aRmoCndes. Sesabamisad,
xelmZRvanelebis interesTa konfligti korporaciisaTvis zian IS
momtanad SeiZleba igces. meore mxriv, mxareTa urTierTobidan
gamomdinare, sawarmosTvis aseTi garigebebi xSirad ufro
xelsayrelia , vdre mesame pirTan s amarTlebriv urTierTobaSi

Sesvla. 597

sakorporacio samarTalSi damkvidrebuli pragtikis Tanaxmad ,
sawarmos xelmZRvaneli valdebulia misTvis cnobili samewarmeo
Sansebis (korporaciuli SesaZleblobebi) Sesaxeb Tavdapirvelad
korporacias acnobos. xolo  kompaniis mxridan maTze uaris Tgmis
SemTxvevasSij SeuZlia samewarmeo SesaZleblobiT Tavad
isargeblos. 508

korporaciuli SesaZleblob ebis g amoyenebasTan dakavSire biT
diregotrs  SeuZlia winaswar gamoiTxovos Tanxmoba maT
gamoyembaze, riTac  Tavidan airidebs pasuxismgeblobas.
dir eqtoris  pasuxismgebloba aseve ar dadgeba ,  Tuki
ganxorci elebul tranzaqciasTan dakavSirebiT igi daasabuTebs,
rom pirvel rgSi , sawarmos interesebis Sesabamisad mogmedebda.

analogiur Canawers mewarmeTa Sesaxeb sagarTvelos kanoni a r
icnobs, Tumca SesaZlebelia am kanonis 9.5, 9.6 punqt ebis farTo

Ed, Aspen publishers, Ne¥ork, 2007, 241.

s02Kleinberger, Agency, Partnerships and LLCs,Second Ed, Aspen Publishers, New York, 2003, 119.
S0%5agarTvelos kanoni mewarmeTa Sesaxeb 9.6 muxli, meore abzaci.

S0%Kraakman, Davies., Hansmann, Hertig., Hopt, Kanda., RockThe Anatomy of Corporate Law,
Oxford University Press, 2003, 24.

%5 sagarTvelos samogalaqo kodegsi, muxli 114, ix. aseve, Wanturia, sagarTvelos
samogalaqo kodegsis komentari, wigni pirveli, Thilisi, 199 9, 300

S06jx. gveTavi 4.2.1. sakuTar TavTan dadebuli garigeba.

S07Enriques., Hertig, Kand&elatedParty Transactions, The Anatomy of Corporate Law, ed. by
Kraakman,Hopt, J.et al.,2. ed., 2009, 15455miTiTeba: juReli, kapitalis dacva saaqcio
sazogadoebaSi, gamomcemloba &siestaO 2010, Tb., 169 mixedviT.

508 juReli, kapitalis dacva saaqcio sazogadoebaSi, gamomcemloba &siestaO,

Thilisi, 2010, 171.
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ganmartebis safuZ velz e igive daskvnis gakeTeba, magram cxadia es
ar aris gamosavali. ra daskvnamde miva sa Losds@mnenem  3mb M 9@ g0

sagmis ganxilvis Se degad, aravin icis. amitom, vinaidan
mosalodnel riskebsa da sargebel s Soris wonasworobis
gamoZebna ufro gamarTlebulia, vidre amgvar sarisko garigebaTa
sacilod an baTilad gamocxa deba, %%° umjobesia sakiTxi
sakanonmdeblo doneze daregulirdes . M

amerikis SeerTebul StatebSi gadawyvetilebas garigebis
dasaSvebobis Sesaxeb , damoukidebeli direqtorebisgan Semdgari

bordi iRebs.50

sagarTveloSi mogmedi kanonmdeblobis Sesabamisad , msgavsi
saxis gadawyvetilebebi sameTvalyureo sabWom unda miiRos (aseTis
arsebobis  SemTxvevaSi). @ Tumca , rogorc ukve  aRiniSna ,
sameTvalyureo sabWos arseboba savaldebulo aRar aris,
Sesabamisad, sawarmoSi, romelsac es organo ar hyavs, direqgtoris
gadawyvetileb a kontrolis gareSe rCeba, vinaidan SeuZlebelia
agcionerTa saerTo krebam yoveldRiuri sagmian obis kont r oli

ganaxorcielos.

nebismieri saxis gmedeba, romelmac SesaZloa mogeba moutanos
doreqtors da amis sapirispirod danakargi ganicados kompaniam,
ganxilul unda ignes direqtoris mxridan erTgulebis movaleobis
darRvevad 5%

daculi rom ignes diregtoris mxridan erTgulebis movaleoba,
igi valdebulia gaakeTos yvelaferi imisaTvis , raTa Tavidan
airidos danakargi an Tavi Seikavos iseTi gmedebisagan, ramac
SeiZleba negatiur i Sedegebi moutanos kompanias. direqtori
valdebulia pirad interesebze maRla sawarmos interesi daayenos
da gansakuTrebuli windaxedulebisa da zrunvis safuZvelze
miiRos saboloo gadawyvetileba. 512

zemoaRniSnuli imgvarad ar unda ignes gagebuli, rom
diregtori mudm  ivad zedamxedvelobis gveS aa da misi TiToeuli

gadawyvetileba kanonmdeblobiT dadgenili kriteriumebis
mixedviT gadis kontrols. pirigiT, delav eris saapelacio
sasamarTlom msoflioSi cnobil par amaunTis sagmis
(Paramaunt @sg ganxilvisas ganmarta, rom OCveulebriv viTarebaSi
arc sasamarTlos da arc TviT aqcionerebs aqvT ufleba , Caerion
diregtoratis mier gadawyvetilebis miRebis procesSi.O 513

zemoT dasaxelebuli kriteriumebiT direqgtoris
gadawyvetilebis Sefaseba mxolod maSin xdeba , Tuki mosarCele
mxare daadas turebs, rom direqtoris mier arakeTilsindisierad
igna gadawyvetileba miRebuli.D delaveris saapelacio
S09qve, 169.
Sigve.

51\Welch , Turezyn.Folk on the Delaware General CorpasatiLaw, Fundaments, 2005 Ed Oaspen
publisher® 2005, 83.

S2%jgve. 83.

3 paramount Communications, Inc. v. QVC Networ&37 A.2d 34February 04, 1994
xelmisawvdomia: http://international.westlaw.com/find/default.wl?sp=intbucrs000&rp=%2ffindfePf
ault.wl&sv=Split&rs=WLIN11.04&cite=637+A.2d+34&fn=_top&mt=114&vr=2.0&findjuris=00001
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sasamarTlos miTiTebuli gadawyvetileba kargi magaliTi SeiZleba

lyos rogorc garTuli sasamarTlosaTvis , aseve mogmedi
biznesmenebisaTvis Tu kompaniis aqgcionereb isa Tvis, vinaidan
saqarTveloSi  damkvidrebuli  samwuxaro  praqtikis  gamo ,
direqtoris mier gadawyvetilebebis miRebis procesSi XxSiria
uxeSi Carevebi, ZiriTadad swored agcionerTa mxridan.

erTgulebis movaleobis legaluri definicias mewarmeTa
Sesaxeb kanoni ar icn obs, Tumca qarTul i sakor poracio
kanonmdeloba , aSSis da ingliss msgavsad , aRiarebs kompaniis
saukeTeso interesebis Sesabamisad mogmedebis valdebulebas.
kerZod , kanonis 9.6 muxlis Tanaxmad , direqtori valdebulia
mogmedebdes im rwmeniT, rom misi es mogmedeba yvelaze
xelsayrelia sazogadoebisaTvis . igives adgens fasiani qaRaldebis
bazris Sesaxeb kanonic angariSvaldebuli sawarmos
xelmZRvanelTa mimarT "

saqarTvelos  uzenaesma  sasamarTlom  erT -erTi  sagmis
ganxilvisas aRniSna, rom sazogadoebis yvela organo da yoveli
wevri valdebulia, xeli Seuwyos sazogadoebas da misi
interesebis ganxorcielebas. % xolo direqtorebi Xmis micemisas
unda gamodiodnen sazogadoebis interesebidan gamomdinare.’®

zemoaRniSnuli s miuxedavad, gaugebrobeb is Tavidan acilebis
mizniT, OmewarmeTa SesaxebOkanoni unda iZleodes valdebulebaTa

naTel struqturas, rac gamomdinareob S erTgulebis
movaleobidan. kano nis arsebuli redaqcia , sadac direqtoris
movaleobebi Camoyalibebulia ZiriTadad me -9 muxlis me -5 da me-6

punqtebSi da 56 -e muxISi, am mxriv kritik  as ver uZlebs.
mizanSewonilia  erTgulebis movaleobas daeTmos calke
muxlebi, sadac naTlad gamoCndeba am movale o bidan gamomdinare
valdebulebaTa strugtura, kerZod erTgulebis movaleoba
aerT i anebs interesTa konfligtis Semcvel gari gebebs, romlebic
or ZiriTad nawilad SeiZleba daiyos, dakavSirebuli garigebani
da kompaniis SesaZleblobebis eqspluat acia. xolo Tavis mxriv , am
jguf ebSi erTiandeba erTgulebis movaleobasTan dakavSirebuli
sxva valdebulebani.

sqematuri gamosaxuleba #2

4 Ofasiani gaRaldebis bazris SesaxebO sagarTvelos kanoni muxli: 16.1(g)
mmarTveli organos wevrebi TavianTi ufleba -movaleobebis ganxorcielebisas

unda: mogmedebdnen im rwmeniT, rom maTi es mogmedeba yvelaze ukeTesia
sawarmosa da misi fasiani gaRaldebis mflobelTa interesebisaTvis.

515sus 2002 wlis 8 noembris #3k -115402 ganCineba

516sus 2002 wlis 8 noembris #3k -115402 ganCineba
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31.int eresTa Kkonfligti

interesTa konfligti gulis xmobs interesTa da
valdebulebaTa konfligts da
konfligts valdbulebaTa Soris.

517

sakorporacio samarTlis ganviTarebis sawyis e tapze miCneuli
iyo, rom direqtorebi mogmdeben mindobil | pirebis msgavsad,
Tumca dRes dReobiT amgvari damokidebuleba uaryofilia da
aRiarebulia, rom direqto r ebi ar arian ubralod midnobili
piris poziciaSi, maT gaaCniaT kompaniaze zrunvis pir dapiri da
mWidro valdebuleba . Sesabamisad, direq t orebs evalebaT
imogmedon keTilsindisierad (act bona fid¢ sawarmos saukeTes o
interesebis gaTvaliswinebiT. direqtorma ar unda gamoiyenos
miniWebuli  uflebamosileba mcdari da Seuferebe lim iznebisaTvis.
Uufro metic, igi valdebulia ar Caiyenos Tavi kompaniis
intereseb is mimarT  konkurentul viTarebaSi. 318

diregtorma m onawileoba ar unda miiRos iseTi sakiTxis
ganxilvaSi , sadac mas interesTa konfligti aqvs an SeiZleba
hgodes. aRniSnuli  SezRudvis mizania uzru nvelyos  sxva
aradainteresebul diregtorTa mxridan yovelgvari zewolisa da
mikerZoebis gareSe damou kidebelig adawyvetilebis miReba.

inter eseTa konfligtis arsebobisas , konfgli gtis mqgone
diregtori ar ganixileba sxdomis kvor umis  miz nebisaTvis
damswred da aseve , mas ar aqvs ufleba monawileoba miiRos xmis

7 Mortimore, (Edit)Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 236.

s18 Fleischer, The Responsibility of the Management and of the Board and Its Enforcement,
Reforming Company and takeover law in Europ, Oxford UsiteiPress, New York, 2004 , 375.
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micenis procesSi. Tuki kamaTs iwvevs, Seudia Tu ara k onf li qtis

mgone direqtors , miiRos monawileoba xmis micem is procesSi, masSin
es sakiTxi unda gadawydes bordis Tavmjdomaris mier (Chairman.
misi gadawyvetileba sava | debulo da sabolooa. >

kompaniaTa Sesaxeb aqtis Tan axmad interesTa konfligtis sami
ZiriT adi saxe SeiZleba gamoiyos

a) direqtori valdebulia Tavi aaridos interesTa konfl igts ,
Tumca sakiTxi SesaZloa avtorizebul ignes bordis mier
(CA .sec.17}

b) direqtori valdebulia maaxdinos SemoTavazeb ul
tranzaqcias Tan dakavSirebiT piradi interes is winaswar
deklarireba (CA .sec.17}

g) direqgtori valdebulia moaxdinos arsebul tranzaqciasTan
dakavSirebiT piradi interesisa da Se sabamisad, inter esTa
konfligtis deklarireba. (CA .sec.182

Tuki direqtori, miuxedavad interesTa konfligtisa,
uflebamosil ia miiRos monawileoba xmis micemis procesSi, maSin

igi valdebulia imogmedos kompaniis saukeTeso interesebis
Sesabamisad da mxari dauWiros an uaryos sakiTxi imis mixedviT ,

Tu ra miaCnia mas gulwrfelad da keTilsindisierad , kompaniis
saukeTeso interesebisaTvis sasargeb lod. *

kompaniis wesdeba x Sirad uSvebs dainteresebuli dir eqtoris
mier diregtoratis sxdomaze moniwileobisa da xmis micemis
uflebas im pirobiT, rom igi winasw ar moaxdens interesTa
konfligtis Sesaxeb in formaciis keTilsindisierad gamJRavnebas. 2
aRniSnuli faqt I gamarTlebulia im mosazrebiT, rom Tuki
diregtori ar imogmedebs kompaniis i nteresebis Sesabamisad da
pirad interess mianiWebs upiratesobas , warmoiSoba der ivaci uli

sarCelis aR  Zvris samarTlebrivi SesaZlebloba, ris Sesaxebac am
ukanasknelma, ra Tgma unda , xmis micemande kargad icis.

unda aRiniSnos, rom ukeTesi korporaciuli  marTvis
miznebisaTvis umjobesia , Tuki dainteresebuli diregtori ar
miiRebs sakiTxis ganxilvaSi monawileobas da gadawyvetileba
miRebul igneba mxolod miukerZoebel da piradi dainteresebis
armgone direqtorTa mier. o

inter esTa konfligtis aTvis Tavis aridebis valdebul eba ar
gamoiyeneba iseT SemTxvevebSi, rodesac saxezea direqtorsa da
kompanias Soris tranzaqcia an garigeba. aseT SemTxvevaSi piradi
interesis gamJRavnebisa da dekl arirebis valdebule ba mogmedebs*

*19jgve. 118-119.

520 jave. 119.

521 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 120.

522 jgve. 120-121.

3 jgve. 121.

524 jgve. 230.
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direqtorma Tavi ar unda Ca iyenos iseT mdgomare obaSi,

romelic kompaniasTan interesTa konfligts gamo I wvevs, an
SesaZloa gamoiwvios aseTi konfligti. 323
aRniSnuli  vadlebuleba ar iTvleba darRveulad ,  Tuki

situacia gonierebis farglebSi ar warmoSobs interesTa
konfligtis SesaZleblobas, an Tu sakiTxi avtorizebuli iyo
uflebamosili organos mier. 326

direqtorati uflebamosilia daeTanxmos konkretuli
mogmedebis  ganxorcielebas,  moaxdinos misi  avt orizacia,
kanonmdelobiT dadgen ili we sis Sesabamisad mowveul krebaze.
sajaro  kompaniis SemTxvevaSi, amgvar SesaZleblobas unda
iTvaliswinebdes wesdeba. *¥

gadawyvetileba kanonieria , Tuki igi miRebul igna
dainter esebul direqtorTa mier xmis micemis gareSe, an Tuk i maTi

xmebis gaT valiswinebis m i uxedavad, gadawyvetileba mainc igneboda
miRebuli.

Tuki tranzagcia kanonmdebl obis Tanaxmad dir eqtorebis mier
igna avtorizebuli an ratificirebuli , Igi ar egvemdebareba
Semdgom gaugmebas mxolod imis gamo , rom saerTo samarTlis
wesebisa da  samarTlianobis principebis Sesa bamisad, aseTi
garigieba aqci onerTa mxiradn ratifikac las moiTxovda. Tavis
mxriv , dire qtoris mier kompaniis mimarT Zir iTadi valdebu lebebis

Sesabamisad mogmedeba ar aTavisuflebs mas valdebulebaTagan ,
romelic kompaniis mimarT gaaC ia, saerTo  samarTlis wesebisa da
samarTli anobis principebidan gamomdinare.

Tuki konkretuli tranza gcia aseve xvdeba iseT tranza gciaTa
ricxvSi , romelic avtorizebuli/ratificirebuli unda ignes
agcionerTa mier, an Tuki Tanxmoba ukve micemulia aqgcioneTa mier
m&in diregtoratis mier tranz aqciis avtorizacia/ratifikacia ,
saWiro aRar aris. ¥

kompaniis mimarT valdebulebani asev e vrceldeba yofil
diregtorebzec . magaliTad , interesTa konfligtisaTvis Tavis
aridebis valdebuleba, romelic exeba kompaniis qonebis,

informaciis an Sansebis eq sploatacias, rac  yofili
diregtorisaTvis cnobili gaxda misi direqtorad yofnis

periodSi. aseve aRniSnuli exe ba valdbuel ebas ar miiRos
sargebeli mesame pirTagan, Tuki sargeblis miReba dakavSirebulia

mis mier  direqtoris pozciaze yofnis periodSi miRebul
gadawyvetilebebTan an gmedebebTan.

525CompaniesAct20QBara:175,(Xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

526CompaniesAct20QBara:175,(Xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

S27CompaniesAct20QBara:175,(Relmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

528CompaniesAct20QBara:175,(&elmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

529 Morrtimore, (Edit) Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 236.

530 jgve. 230-231.




valdebuleba darRveulad ar iTvleba , Tuki inter esTa da
valdebulebaTa konfligtis Semcveli tranzaqcia avtorizebul
iyo aqcionerTa mier kanonmdebl o0 bis Sesabamisad. *'

diregtors moeTxo veba rogorc konkretuli interesis arqona,
(disinterestedd aseve damoukidebloba (Independent gadawyvetilebis
miRebis dros. interesis ar gona gulisxmobs, rom igi ar unda
elodes raime saxis personalur sargebels garigebidan, xolo

damoukidebloba ki imas , rom mas ar unda  hgondes piradi an sxva

imgvari urTierToba dainteresebul direqgtorTan (direqtorTan ,
romelic mxares warmoadgens kompaniasTan urTierTobaSi) , rac
warmoSobs gonivrul SesaZleblobas, rom gavlenas igoniebs mis

damoukideblobaze.

direq tors ar unda g aaCndes materialuri  interesi
materi aluri interesi moicavs tranzqciis Sedegad miRebul
sargebels an aseTi sargeblis mRebis potenciur SesaZleblobas

(potenciuri sargebeli) 3

mewarmeTa Sesaxeb kanonis Tanaxmad, direqtorebs da
sameTvalyureo sabWos wevrebs ufleba ar aqvT, partniorebis
Tanxmobis gareSe ganaxorcielon igive sagmianoba, romelsac eweva
sazogadoeba, an monawileoba miiRon, rogorc msgavsi tipis sxva
sazogadoebaSi personalurad pasuxismgebelma partniorma an

diregtorma, Tu wesdebiT sxva ram ar aris ga nsazRvruli. 34
kanoni am normas interesTa konfligts uwodebs, Tumca unda
iTqvas, rom  Tavisi SinaarsiT aRniSnuli  muxili konkurenciis

akrZalvas ufro  exeba da ganxilulia Sesabamis TavSi.

fasiani qaRaldebis bazris Sesaxeb sagarTve | os kanonis 16 ‘!
muwli interesTa konfligts da informaciis gancxadebas exeba
muxlis mogmedeba vrceldeba angariSvaldebuli  sawarmos
mmarTveli organos wevrze anda xmaTa saerTo raodenobis 20% -is
an metis pi rdapir an arapirdapir mflobel agcionerze . 16.2
muxlis Tanaxmad , angariSval debuli sawarmos mmarTveli organos
wevri anda xmaTa saerTo raodenobis 20% -is an metis mflobeli
aqgcioneri dainteresebul pirad miiCneva, Tu igi:

a) aris garigebis meore mxare;

b) pirdapir an arapirdapir flobs im iuridiuli piris xmaTa
saerTo raodenobis 20% -s an mets, romelic garigebis meore
mxarea,;

g) aris garigebis meore mxaris mmarTveli organos wevri;

d) daniSnulia/arCeulia am angariSvaldebuli sawarmos
mmarTveli organos wevrad garigebis meore mxaris anda garigebis

s3tMortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 236.

*32Ejsenberg (EditCorporatins and Other Business Organizations, 2013\&st Academic Publishing,
St.Paul, 2013, 696.
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meore mxaris xmaTa saerTo raodenobis 20% -is an metis mflobelis
(mflobelebis) wardginebiT;
e) garigebis safuZvelze iRebs fulad an sxva saxis sargebels,
romelic ar aris dakavSirebuli am angariSvaldebuli sawarmos
wilis flobasTan an mmarTveli organos wevrobasTan;
v) aseTad ganisazRvreba  angariSvaldebuli sawarmos wesdebiT.

sameTvelyure o sabWo ufleb anosilia moaxdinos interesTa
konfligtis S emcvel tranzaqciis avtorizacia, Tuki
xelSekrulebis Rirebuleba aRwevs s ul cota kompaniis aqtivis
10% s, magram Tuki kont ra qtis Rirebuleba komp aniis aqtiv  is 50%
utoldeba an metia masze, maSin tranza gcia  SesaZloa
avtorizebul ignes mxolod agcio nerTa mier. *

informaciis gamJR  avnebis valdebulebis darRvevam SesaZloa
gamoiwvios miRebuli Sem osavlis dabrunebis da miyenebuli zianis
anazRaurebis dakisreba damrRvevisaTvis, gar da iseTi
SemTxvevebisg rodesac intersTa konfligti negatiurad ar
asaxula kompaniaze. moTxovna SesaZloa wardgenil ignes rogorc
Tavad kompaniis mier , aseve kompaniis saxeliT, nebismieri
aqcioneris mier. %7

vinaidan OmewaremeTa SesaxebO kanonSi interesTa konfligtis
Semcveli normebi naklovania , mizanSewonilia Ofasiani gaRaldebis
bazris SesaxebO kanonSi arsebuli Canaweris msgavsi Canaweri mSk-
ic gaCndes, Sesabamisad standarti erTi da igive unda iyos ,
rogorc angariSvaldebuli aseve ara angariSvaldebuli sawarmos
mimarT.

mniSvnelovania rom interesTa konfligtis Semcvel
tranzaciasTan dakav  Sir ebiT gadawyvet il ebis miRebis procesSi,
dainteresebulma direqtorma monawileoba ar miiRos. am mxriv ,
yvelaze xSirad nominirebul direqtorebs warmoeSobaT xolme
problema , rodesac direqtoratze ganixileba maTi nominatori
aqgcioneris mier inicirebuli sakiTxi. unda aRiniSnos , rom
nomini r ebul direqtors damatebiTi saxis va | debuleba
nominatoris mimarT ar gaaCnia da igi valdebulia miiRos
damoukidebeli da miukerZoebeli ga dawyvetileba. Tumca aseTi
tranzaqciis ganxorcielebisas yvelaze xSirad isini dgebian
ki Txvis niSnis gve S. aseT SemTxvevaSi mTavaria maT SeZlon
dadastureba, rom ar imyofebodnen raime saxis gavlenis qveS 8

31.1. uariinteresTa konfligtze, uari sargeblis miRebaze
Ono conflict rule®/ Ono profit ruleO

3% Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Giveance of Business Corporations

in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 513.
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sasamarTlo pragtikis mier aRiarebula, rom dire gtoris
valdebuleba interesTa konfligtisaTvis Tavis aridebis Sesaxeb
or mniSvnelovan faqtors aerTianebs . kerzod , wuari interesTa
konfligtze o conflict ruleOda wari sargeblis miRebaze ONb profit
ruleQ romlebic ganxilul da gaTvaliswinebul unda ignes
cal -calke erTmaneTisgan damoukideblad. >

No conflict ruleO darRvevis SemTxvevaSi , direqtori valdebulia
daubrunos kompanias is sargebeli rac man miiRo iseTi

tranzaqciisagan , romelic intersTa konfligtis Semcvelia da
warmoadgens pirad interess da fiduciur vald ebul ebas Soris
konfligtis Sedegs. es mkacri wesi dadgenil igna im mizniT, rom

moaxdinos prevenciuli gavlena dir  eqtorebze. aRniSn uli  wesi ar
gamoiyenéba, Tuki komp aniis mier informirebulobis safu Zvelze
gacemuli igna Tanxmoba inter esTa konfligtis Semcvel
tranzaqciasTan dakavSirebiT da dainter esebul direqt ors ar

miuRia monawileoba Tanxmobis gacemasTan daka  vSirebiT
gadawyvetilebis miRebaSi.  *°

ONo profit rule® Tanaxmad direqtori valdebulia daubrunos
kompanias nebismieri saxis sargebeli rac man miiRo sakuTari
poziciis gamo, komerciuli Sansebisa da informaciis gamoyenebis
Sedegad, romelic misTvis cnobili gaxda sakuTari
uflebamosilebis ganxorcilebisas da mas kompaniisgan ar miuRia
winaswari Tanxmoba maT gamoyenebaze. wesi s mizania moaxdinos
prevenciuli gavlena dir eqtorze , raTa am ukanasknelma Tavi
aaridos mdgomareobis arasworad gamoyenebas, kerZod ki
direqtoris poziciis gamoyenebas piradi minzebisaTvis. >

Regall (Hastings) Ltd c. Gullive¥” , warmoadgens no profit ruleTan
dakavSirebul sagmes. kompaniam daafuZna Svilobil i sawarmo , raTa
misi saSual ebiT SeeZina kinoTeatrebi. kompania Svilobili
sawarmos 5000 aqciidan 2000 -is mflobeli gaxda , Xolo danarCeni
3000 direqtorebis da sxva mesame p i rebis xelSi aRmoCnda.
gansazRvruli gegmis da wesis Sesabamisad , Svilobili sawarmo
sarf ianad igna gayiduli , Xolo mSobeli kompaniis mier
wardgenil igna sarCeli diregtorebisagan Svilobili sawarmos
gayi dvis Sedegad miRebuli mogebis dabrun ebis moTxovniT.

sagmis ganxilvisas dadginda, rom aqciaTa SeZenis proce sSi
dire gtorebi mogmed ebdnen keTilsindisierad da sawarmos
saukeTeso interesebis gaTvaliswinebiT. Sesabamisad :
@o conflict rule@s darRvevas adgili ar hgonia, Tumca direqtorTa
mogredeba o profit rule@ is mogmedebis qveS moxvda, romlis
Tanaxmadac SesaZloa direqtors daekisros miRebuli sargebel IS
kompaniisaTvis dabrunebis va | debuleba , Tuki man sargebeli miiRo

3% Mortimore, (Edit)Company Directors Duties, Liabilities and Remedi€¥, B, Oxford University
Press, Oxford, 2013, P.33A3.
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fiduciur  urTierTobaSi yofnis gamo, am valdebulebis
ganxorcielebis procesSi.

sasamarTlos mier ganamartebul igna , rom direqtor is
valdebuleba daubrunos  kompania s  sargebeli ar aris
damokidebuli misi mxridan TaRIliTobaze an arakeTilsindisier
gmedebaze, an miadga Tu ara ziani kompanias, an sxvagvarad miiRebda

Tu ara am mogebas kompania, an iyo Tu ara direqtor i valdebuli
Semosavlis wyaro kompaniisaTvis SeenarCuneb ina. valdebuleba
warmoi Soba mxolod im faqtis gamo, rom diregtorma sargebeli
naxa sakuTari poziciis OwyalobiTO.

direqtorebis pirdapiri mo valeoba iyo , rom kompaniis
saukeTeso inte resebidan gamomdinare emogmedaT. aRniSnulis
sapirispirod maT win daayenes piradi interesebi, da miiRes kidec

sargebeli aqciaTa gasxvisebis Sedegad.

maT SeeZloT Tavidan aeridebinaT mogebis dabrunebis
valdebul eba, Tuki kompanias miawodebdnen srulyofil
informacias aqciaTa gadanawilebis Sesaxeb da miiRebdnen
Tanxmobas misgan.

o conflid ruleO (uari interesTa konfligtze ) Tu Ono profit ruleO
(uari sargeblis miRebaze ) gamoiyeneba konkretuli sagmis mimarT
udidesi praqgtikuli mniSvneloba aqvs zianis anazRaurebis
TvalsazrisiT. vinaidan Tuki xdeba O no conflict ruleGgamoyenebamaSin
kompanias SeuZlia moiTxovos kompensacia an direqtoris mier
miRebuli  mogebis gadacema kompaniisaTvis, xolo  Tuki
Ono profit rule@ darRvevas aqvs adgili, maSin SesaZlebelia mxolod
miRebuli mogebis kompaniisaTvis gadacemis moTxovna da sxva saxis
anazRaureba kompensac iis saxiT ver igneba moTxovnili. xolo Tuki
mogeba saerTod ar yofila gamomuSavebuli, kompania verafers
moiTxovs. **

interesTa konfligtisaTvis Tavis aridebis valdebuleba
mogmedebs rogorc arsebul diregtorebze , aseve yofil, CrdilSi
mdgom da de faqto diregtorebze , maTi  specifikis
gaTvaliswinebiT. **

intersTa konfligtisaTvis Tavis aridebis valdebuleba aseve
gamoiyeneba korporaciuli Sansebis egploataciasTan dakavSirebiT.
korporaciuli Sansebis piradi miznebisaTvis gamoyenba isevea
daregulre  buli  rogorc  kompaniis qo nebis  eqgpluataciis
SemTxvevebi®”

o conflict rule©gamoyenebisaTvis ar aris aucilebeli kompanias
hgondes mesakuTruli interesebi korporaciuli Sansebisadmi,
sasamarTlom unda daadginos aris Tu ara Sansebi imdenad

mniSvnelovnad axlo damokidebulebaSi kompaniasTan, rom igi

s43Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 323.
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SeiZle ba ganxilul ignes rogorc kompaniis Sansebi. 346

intersTa konfligtis Semcveli nebismieri garigebis dadebamde,

kanonmdemblobis  Sesabamisad dagenili  Tanxmobis = miReba
warmoadgens dire qtorisaTvis pasuxismgeblobis gamoricxvis
safuZvels. *7

Coor v. Deeksagmeexeba kompaniis Sansebis eqsploatacias, kerZo d

derivaci uli sarCeli igna aRZruli samSeneblo kompaniis

direqtoris mimarT, romlic  awarmoebda  ZviradRirebul

kontragtTan dakavSirebiT molap arakebas sarkinigzo kompaniasT an.
samSeneblo kompaniis diregtorma gadawyvita daefuZnebina axali

kompania da am kompaniis saxeliT daufl eboda ZviradRirebul
kontragts. a RniSnuli swored is SemTxvevaa, rodesac kompanias
calsaxad SeeZlo am Sansebis gamoyeneba da misgan solidu ri
sargebelis mi  Reba. lordma bu kmasterma (Lord Buckmastgr ganmarta,
rom direqtors ar aqvs miniWebuli Tav i sufleba, Seswiros
kompaniis interesebi, pirad interesebs, da piradi mizebisaTvis
gamoiyenos SesaZlebloba romelic kompanias ekuTvnis 2% (No conflict
rule)

32. dakavSirebuli garigebani (Related Party Transactions or sel
dealing)

uSualod dakavSirebuli garigebebis ganxilvamde,
mizanSewonilia dakavSirebul garigebebTan mimarTebaSi qgarTul
iuridiul  literaturaSi  arsebuli mcire terminologiuri
uzustobis gamosworeba. kerZod , termini O Self-Dealingd, xSirad
Targmni li da gamoyeneb ulia rogorc sakuTar TavTan dadebuli
garigeba, rac ar aris marTebuli da srulyofilad ar gadmoscems
amgarigebis Sinaarss.

sakuTar TavTan dadebuli garigeba wamoadgens dakaSirebuli
garigebis anu seltdealing is erT -erT saxe s iseve, rogorc aseT
garigebis saxeobebs warmoadgenen korporaciuli SesaZleblobebis
uzurpacia da  miTviseba. dakavSirebuli garigebis seltdealing
dros , dire gtori iyenebs ra misTvis, rogorc direqt orisaTvis
miniWebul uflebamosilebas da pozicias, mogmedebs sakuTari da
ara kompaniis interesebis Sesabamisad. cxadia rom dakavSirbuli
garigebis kvalifikaciisaTvis aucilebeli ar aris garigebis
orive mxares direqtori idges, mTvari makvalificirebeli
garemoeba aqg is gaxlavT rom garigeba ukavSirdeba direqtoris
interesebs. aRniSnulidan gamomdinare cxadia, rom mas aseTi
gmedebis ganxorci eleba SeuZlia rogorc sakuTar TavTan
garigebis dadebis dros , aseve sxva SemTxvewebSic. Sesabamisad , self

46 jgve. 322.
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dealing Targmna, rogorc sakuTar TavTan dad ebuli garigeb  a ufro
aviwrovebs am garigeb i s Sinaarss. **

32.1. sakuTar TavTan dadebuli garigeba

dire gtorsa da kompanias Soris gaformebuli xelSekruleba an
ganxor ci eleb uli tra nzaqgcia eqvemdebareba kompaniis mxirdan mis
gaugmebas Tuki igi ar aris misaRebi da samarTliani kompaniis
interesebisaTvis >

xelSekrul eba kompaniasa da direqtors Soris , romlis
Tanaxmadac, direqtori yidulobs an pirigiT mihyidis kompanias
gonebas, aseve kompaniis mier sesxis micema dirgtorisavis ,
warmoadgens dasax elebuli Sinaars is gar igebas, rac SesaZloa
komm@niis mier gaugmebul ignes. Tumca dire qtors aseTi
xelSekrulebis dadebamde SeuZlia miiRos Tanxmoba damoukidebel
diregtorTagan an  aqcionerebisagan, rac  xelSekrulebas
kanonierad aqcevs.

sakuTar TavTan garigabaSi mo iazreba iseTi SemTxveva , rodesac
kompaniis direqtori dgas konkretuli xelSekrulebisa Tu
tranzaqciis orive mxares, erTi mxriv , rogorc sakuTar piradi
interesebis gamtarebeli da meore mxriv , rog orc kompaniis
warmomadgeneli, romlis mi narTac mas fiduciuri valdebuleba
gaaCnia’™

Tavdapirvelad saerTo samarTlis qveynebSi ( maSS) aseTi
garigeba gabaTilebas eqvamebareboda imis miuxedavad
samarTliani da sasar geblo iyo Tu ara igi kompaniis
interesebisaTvis. Tumca Sem dgom damokidebuleba Seicvala da
dResdReobiT igi ar Ueqvemdebareba avtomaturad gabaTilebas da
ar niSnavs , rom aseTi gargebis dadebiT diregtorma daarRvia
erTgulebis valdebuleba kompaniis mimarT. Mmsoflios TiTgmis
yvela qveynis kanonmdebloba ase T garigebas dasaSvebad miiCnevs
Tumca aqve awesebs gar kveul moTxovnebs , rac daculi da
Sesrulebuli unda ignes dirgto ris mier Tuki kompaniasTan aseT
saxelSekrulebo urTierTobaSi apirebs Sesvlas.

Tavdapirvelad sasamarTloebi miiCnevdnen, rom aseTi gari geba
warmoadgenda sacilo garigebas da SesaZlebeli iyo misi gaugmeba
kompaniis mier Sec ilebis SemTxvevaSi, magram dRes dReobiT
damkvidrebuli praqgtikis Tanxmad , sakuTar TavTan dadebuli
garigeba saciloa mxolod maSin , Tuki igi kompaniisaTvis

* ix. Pacces,Rethinking Corporate Governance: The Law and Economics of Control PoMens
York,2012p.234%elmisawvdomia: https://books.google.ge

*0CheesemerBusiness law: Legal Environment, Onli@®mmerce, Business Ethics, and International
Issues, 18 Ed, Pearson Education, New Jersey, 2013 &38seve: RMBCA sec.8.31

%51 jgve. 630.

552 Fleischer, The Responsibility of the Management and of the Board and Its Enforceiment,

Reforming Company antdkeover law in Europ, Oxford University Press, New York, 2004 , 382.

13¢



553

usamarTlo pirobebs adgens. Tumca direqtori kompaniasTan

sakontragto urTierToba Si Sesvla mde valdebulia moaxdinos
sakuTari intresebis srulad gamJRavneba, rac gulis xmobs
dire gtoris mier garigebasTan dakavSirebiT yvela mniSvenelovani

fa gtisa da garemoebis, maT Soris sakuTari dainter esebis,

srulyofilad gamJRavnebas. 4

tranzaqcia sTan dakavSir ebiT faqtebi s srulad gamJRavnebis
Semdeg dire gtorma SesaZloa Tanxmoba miiRos uflebamosili

organosaga n (damoukidebeli direqtorebi, aqcion er ebi,
sameTvalyureo sabWo ), Tumca  aRniSnuli Tanxm oba ar
aTavisuflebs mas valdebulebisagan iyos samarTlian I sawarmos
mimarT. Tanxmobi s Semdeg xdeba mtkicebis tvirTis gadatana, Tuki

Taxmobis gareSe direqtors gaaCnia va | debul eba amtkicos , rom
tranza qcia samarTliani iyo kompan iisaTvis, Ta nxmobis gacemis

Semdeg mtkicebis tvirTi kompaniaze inacvlebs da axla ukve am
ukanasknels mouwevs, (Tuki amis saWiroeba dadgeba) daadasturos,
rom tranzagcia usamarTlo iyos kompaniisaTvis. >

sagarTvelos samoqgalaqo kodeqsis 114 -e muxli, sakuTar TavTan
dadebul  garigebas meryevad baTilad miiCnevs, damokidebuls xdis
ra mas warmodgenili piris mier winaswar gacemul Tanxmobaze an
Semdgom mowonebaze.marTalia norma pirdapir ar miuTiTebs , rom
Semdgomi mowoneba dasaSvebia, magram es daskvna normis miznebidan
da far To ga nmartebidan gamomdinareobs. miTumetes, Tu
gaviTvaliswinebT im faqtsac , rom misi germanuli analogi aseT
garigebas meryevad baTilad miiCnevs. 336 aRniSnuli m uxlis
mogmedeba aseve vrceldeba samewarmeo samarT alzec.
samoqalaqo kodegsi aseT garigebas sakuTar T avTan dadebul
garigebas uwodebs , prof. daviT kereseliZe moixse niebs rogorc
interesTa konfligti s Semcvel garigebas , ™ xolo OnewarmeTa
SesaxebO kanonis  9.5. mxulis priveli abzacis T anaxmad
Qlireqtorebs ara aqvT ufleba, partniorebis Tanxmobis gareSe
ganaxorcielon igive sagmianoba, romelsac eweva sazogadoeba, an
monawileoba miiRon, rogorc msgavsi tipis sxva sazogadoebaSi
personalurad pasuxismgebelma partniorma an direqtorma, Tu
wesdebiT sxva ra m ar aris gansazRvruli (interesTa konfligti).
unda iTgvas , rom aRniSnuli norma ver gadmoscems interesTa
konfligt Is Semcveli garigebis Sinaarss , Sesabamisad igi
aucileblad saWiroebs kanonSi cvlilebis Setanis gziT
gamosworebas.

rogorc zemoT aRiniSna , erTgul  ebis movale obidan gamomdinare

557
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akrzaluli garigebani intersTa konfligtis Semcvelia , Xolo
Semdeg ki maTi dazusteba xdeba imis dasadgenad, Tu konkretulad
ra saxis darRvevas aqvs adgili. Sesabamisad , samogalaqo kodegsi
sworad uwodebs mas sakuTar TavTan dadebul garigebas, vinaidan
sakuTar TavTan dadebuli garigeba interesTa konfligtis
Semcveli garigebis erT -erT formas warmoadgens.

zemoaRniSnulidan gamomdinare , mizanSewonilia mewarmeTa
Sesaxeb kanoni naTel ganmar tebebs iZleodes, calke muxi(eb)i
eTmobodes erTgulebi s valdebulebas da masSi Se maal
valdebulebebs. kanonSi aseve aucileblad unda aisaxos , rom
direqtoris mxridan valdebulebis darRvevas ar aqvs adgili da
misi pasuxismgebloba ar unda dadg es, Tuki sakuTar TavTan
dadebul garigebas kompan iisaTvis mxolod sargeb eli moagvs.

3.2.2. sargeblis miRebaze uaris Tgmis valdebuleba

dir eqgtors ekrZaleba gamoiyenos sakuTari pozicia piradi
sargeblis miRebis mizniT. aRniSnuli ar moicavs direqtoris mier
sakuTari momsaxurebis  sanacviod k ompaniisagan  miRebul
Semosavals da sargebels. sargeblis miReba akrZalulia mxolod
maSin, Tuki misi miReba interesTa konfligts warmoSobs.
aRniSnuli gansxvadeba kompaniis qonebis, informaciis Tu Sansebis
egsploataciisagan imiT, rom am SemTxvevaSi direqtori sargebels
iRebs mesame pirisgan. *

poziciis piradi sargeblis miRebis mizniT gamoyeneba , rogo rc
wesi, dakavSirebulia faruli sa komisios an grTamis MmiRebasTan
aseT SemTxvevaSi aucilebla d unda dadgindes OsakomisioO
emsaxureba Tu ara korufciul miznebs. mTauvri problema ki imaSi
mdgomareobs, rom kompaniisaTvis cnobili ar aris amis Sesaxeb. %60
OThe Real evil is not the payment of the money, but the secrecy attend®i§ it O
nebismieri saxis saidumlo garigeba direqtorsa da mesame pirs
Soris, kompaniis saxeliT da mis zurgs ukan, warmoadgens
TaRliTobas kompaniis mimarT da samarTlisa da zneobis
principebis sawinaaRmdego qmedebas. *

mesame piris mier agentisaTvis micemuli saCuqari, romelic mas
imisTvis mieca, rom xeli Seuwyos damsaCuqrebels a da principals
Soris t ranzaqciis ganxorcielebas , samarTlis mier ganixileba

559 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, B, Oxford University
Press, Oxford, 2013, 338.
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grTamad, Tuki amis Sesa xeb pricipalisaTvis cnobili ar yofila 203

grTamis micema ara marto mis mimRebs , aramed mis mimcemsac
korumpirebuls xdis. grTamis aRebis gamo SesaZloa dir eqtoris
sisxlisamarTlebrivi pasuxismgebloba dadges . ** mesame fr ad
ganix ileba nebismieri piri, romlic ar aris Tavad kompania an
masTan dkavSirebuli piri. xolo rac Seexeba OsargebelsO , g
moicavs nebismieri saxis sargebels rac SeiZleba am sityvis qveS
moiazrebodes , maT Soris arafulad sargebelsac 20

3.2.2.1. uatri faruli mogeb is (Semosavlis) miRebaze

erTgulebis movalebis Sesabamisad direqtori valdebulia ar
miiRos faruli sargebeli kompaniis zurgs ukan. magaliTad , aiRos
damatebiTi sargebeli kontragtori kompaniisgan imis gamo, rom
masTan gaaforma kontragti. kompania uflebamosilia waradginos
sarCeli da moiTxovos dire gtorisgan aseTi anazRaurebis
kompaniisaTvis gadacema. *¢

agentis piradi interesebi arasodes unda dadges principalis
interesebze ufro maRla, rodesac isini erTmaneTTan konfligts
gmnian.*” aRniSnuli wesi gamoiy  eneba direqtoris, rogo r c agentis
mimarT.

direqtori valdebulia uari Tqvas, mesame pirisagan nebismieri
saxis iseT sargebelis miRebaze, romelsac mas sTavazoben mxolod

imitom, rom ikavebs direqtoris pozicias, an imitom , rom
Seasrulos (an ar Seasrulos) raime saxis mogmedeba, rogorc
direqtorma. **®
aRniSnuli  valdebuleba ar iTvleba darRveulad, Tuki
gonivr ulobis farglebSi ar SeiZleba Cai Tvalos , rom sargeblis
miReba interesTa konfligts warmoSobs. 59
3.2.3. piradi dainter esebis gamJRavnelis valdebuleba
direqtori valdebulia ganacxados dir eqt oratis winaSe

s63Hovenden&Sons v. Milboff (1900) 83 LT 41, 43 ChiYiTebulia: Mortimore, (Ed) Company
Directors Duties, Liabilites and Remedies™ £d, Oxford University Press, Oxford, 2013, 339.
mixedviT

564 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Btl, Oxford University
Press, Oxford, 2013, 339.

565 jgve. 340.

%% jgve. 631.

567Hopt, Trusteeship and Conflicts of Interest in Corporate, Banking and Agency Law: Toward Common
legal Principles for Interediaries in the Modern Servi€@riented Soceity, inReforming Company and
takeover law in Europ, Oxford University Press, New York, 2004 , 77.
s68CompaniesAct20QBara:176,(Xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs
/ukpga 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)
s69CompaniesAct20QBara:176,(Xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs
/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)
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SemoTavazebul gar igebasTan dakavSirebiT sakuTari interesis

Sesaxeb (aseTis arsebobis SemTxvevaSi) da ganmartos , Tu raSi
gamoixateba es daintereseba. "

mas SeuZlia aRniSnuli gancxadeba gaakeTos direqt orTa
krebaze an werilobiT miawodos maT es informacia. 7 Tuki
momavalSi aRmoCndeba, rom miwodebuli informacia

arasrulyofili iyo, an es informacia procesebis Sedegad
SemdgomSi gaxda arasruli, damatebiTi informaciis miwodeba
savaldebuloa. "

informacia interesTa konfligtis Sesa xeb miwodebul unda
ignes manam sanam kompania dadebdes konkretul garigebas an
ganaxorcielebdes tranzaqcias. e

informaciis miwodeba ar moiTx ovebag Tuki diregtorma a raferi
icoda garigebis Sesaxeb. MCaiTvleba, rom man icoda garigebis
Sesaxeh,  Tuki mocemuli in formacia mas Cveulebriv unda
scodnoda. "

direqtors ar moeTxoveba informaciis deklarireba , Tuki
gonivrul  obis farglebSi SeuZlebeli iyo efigra, interesTa
konfligtis SesaZlo arsebobis Sesaxeb, an Tuki sxva
direqt orebisaTvis ukve cnobili iyo amis Sesaxeb, an Tuk [
aRniSnuli sakiTxi ganxilul iyo an dagegmilia misi ganxilva
direqtorTa krebaze. >

aRniSnuli  ZiriTadi valdebulebebis sakanonmdeblo doneze
regulireba , ar aTavisuflebs diregtorebs pasuxismgeblobisgan
rac warmoiSoba  saerTo samarTlis praqtikis a da samarTlianobis
principebis Sesabamisad dadgenili valdebulebebis darRvevis

gamo?® unda aRiniSnos, rom Tuki kanoniT aris daregulirebuli
konkretuli  sakiTxi, am sakiTxisadmi saerTo sam arTlis
praqgtikisa da samarTlian o bis principebis gamoyeneba met  -nakleba d
SezRudulia. "

info r maciis gamJRavnebis valdebuleba direqtorebs gaaCni aT
rogorc zrunv is, aseve erTgulebi s movale obidan gamomdinare. ™

S0CompaniesAct20QBara:177,(Xelmisawvdomia: http://www.legislaion.gov.uk/ukpga/2006/46/pdfs

/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

SlCompaniesAct20QBRara:177,(Xelmisawvdomia: http://www.legislation.gov.uk/ukpgad®6/46/pdfs
/ukpga 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

S2CompaniesAct20QBara:177,(Relmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_D060046 en.pdf (bolos gamoxmobilia :30.04.2014)

S3CompaniesAct20QBara:177,(Xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_20060046_en.pdf(bolos gamoxmobilia :30.04.2014)

S“CompaniesAct20QBara:177,(Relmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_ 20060046 en.pdf(bolos gamoxmobilia :3 0.04.2014)

S’5CompaniesAct20QBara:177,(&elmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs

/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :30.04.2014)

5" Mortimore, (Edit) Company Directors Duties, Liabilites and Remedi€¥, B Oxford University
Press, Oxford, 2013, 222.
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informaciis gamJRavnebis valdebulebis ugulvebelyofa wvevs
zrunvis valdebulebis darRvevas, maSin rodesac faqgtobrivi
garemoebani, romlebic warmoadgenen moTx ovnis safuZvels
miuTiTeben imaze, rom valdebulebis darRveva Cadeni | igna
keTilsindisierad, magram amavdroulad direqtoris mier miRebul

igna mcdari gadawyvetileb a IimasaTan dakavSirebiT Tu ra

moculobiT unda momxdariyo informaciis gamJRavneba . Xolo Tuki
faqtebi miuTiTebn imaze , rom ga mJRavnebis valdebuleba darRveul

igna arakeTilsi ndisierad, Segnebulad an/da winaswar
ganzraxulad, maSin saxezea erTgulebis valdebulebis darRveva.*”

3.2.4 konkurenciis akrZalva

kompaniis mimarT  erTgulebis movaleba  avaldebulebs
direqtors ar dakavdes iseTi sagmi anobiT , rac mis kompaniasTan
konkure ntul md gomareobaSi Caayenebs, ar gauwios kompanias
konkure ncia , xolo aseTis arsebobsis SemTxvevasSi igi valdebulia

keTilsindisierad miawodos info r macia da miiRos Tanxmoba
uflebamosili organosgan (damoukidebeli dir eqtorebi
agcioner ebi, sameTvalyureo sabWo) raTa Tavidan airidos
pasuxismgebloba. *

rogorc zemoT aRiniSna ,  OmewarmeTa SesaxebO sagarTvelos

kanonis 9.5-e muxlis pirveli abzaci, interesTa konfligtis
Semcevli garigebis Sinaarss ver gadmoscems da igi ufro
konkurenciis akrZalvas exeba vidre interesTa konfligts.
aRniSnuli muxlis Tanaxmad Odireqgtorebs ara aqvT ufleba,
partniorebis Tanxmobis gareSe ganaxorcielon igive sagmianoba,
romelsac eweva sazogadoeba, an monawileoba miiRon, rogorc
msgavsi tipis sxva sazogadoebaSi personalurad pasuxismgebelma
partniorma an direqtorma, Tu wesdebiT sxva ram ar aris
gansazRvruli.

zemoaRniSnulidan gamomdinare , direqtors ufleba aqvs
amavdroulad sxva konkurent sawarmoSic ikavebdes igive pozicias ,
Tumca mas amisaTvis esaWiroeba uflebamosili organos mier
saTanado wesiT gacemuli Tanxmoba .

pasuxismgeblobis gamoricxvis mizniT Tanxmoba w inaswar unda
ignes  miRebuli im  uflebamosili  organosgan, romelic

579 O0Reilly v. Transworld Healthcare, Inc. 745 A. 902 (Del.Ch.1999)x. Wolcott, Jr, Boswell,
Delaware Code Anotated, Michie, Delaware, 2011,790.

%80 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 631.

%1 OmewarmeTa SesaxebO sagarTvelos kanoni, muxli 9.5. pirveli winadadeba. es
norma kanonSi moixseni eba rogorc interesTa konfligti. mimaCnia rom norma ver
gadmoscems interesTa konfligtis Semcveli garigebisaTvis maxasiaTebel

Seinaarss razec zemo T ukve iyo msej eloba. ix. Tavi 3 .2.1., sakuTar TavTan
dadebuli garigeba.

582(newarmeTa SesaxelsaqgarTvelos kanoni, muxli 9.5
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direqtorebs niSnavs, xolo aseTi sagmianobis ganxorcielebaze
Tanxmoba micemulad CaiTvleba, Tu sazogadoebis xelmZRvanelad
daniSvnisas cnobili iyo, rom sazogadoebis xelmZRvaneli eweva
aseT sagmianobas da am sagmianobis Sewyveta misTvis aSkarad ar
mouTxoviaT. *

konkurenciis akrZalvis normeb I s darRvevas cxadia Sesabamisi
Sedegebi mosdevs, Tu konkurenciis akrZalvis wesebis darRvevisas
sazogadoebas miadga ziani, damrRvevi valdebulia daTmos am
sazogado ebidan gasamrjelos miRebis moTxovnis ufleba da
aanazRauros ziani. am pirebis mier sazogadoebisaTvis miyenebuli
zianis anazRaurebis moTxovnis ufleba aqgvs saaqcio
sazogadoebaSi aqciaTa 5% -is mflobel aqgcioners an agcionerTa

jgufs, xolo yvela danarCen sazogad oebaSi - TiToeul
partniors. %
zemoaRniSnulidan gamomdinare direqtori ar aris

uflebamosili ikavebdes konkurent sawarmoebSi igive pozicias,

Tuki mas orive sawarmosgan ar aqvs miRebuli saTanado Tanxmoba. 3

33. ko rporaciis SesaZleblobebis eqspl uatacia

direqtorebs ar aqvT ufleba moaxdinon korporaciuli

SesaZleblobebisa da Sansebis uzurpacia. U uzurpacias adgili
agvs masSin, rodesac biznes SesaZlebloba direqto r ebis xelSi
xvdeba maT mier dirgtoris  uflebamosilebis  Sesr ulebis
procesSi . Tuki kom panias ar gaaCnia finansuri SesaZlebl oba
gamoiyenos biznes Sanse bi, maSin direqtors SeuZlia isar geblos
am SansiT.™

korporaciuli SesaZleblobebis uzurpacia, miTviseba
direqtorTa mier wrmoadgens erTgulebis movalebis darRvevas.
Tuki amgvari faqti dadasturda , kompanis SeuZlia dae uflos
uzurpi rebul SesaZleblobas da daibrunos diregtorisgan
nebisieri saxis mogeba Tu Semosavali , romelic man miiRo. *
kompaniis SesaZleblobebis miTvise bas aqgvs adgili Tuki :

¥ Ygbodengdenmds (o®dmodgs goengdyegbdols gl gdols

RO 9do;
¥ glodagdanmds ©s3ogdoMgdyamos 3md3sbols boddosbmbdsbmsb;

583 newarmeTa SesaxebO saqgarTvelos kanoni, muxli 9.5. mesame winadadeba.

584 newarmeTa SesaxebO saqgarTvelos kanoni, muxli 9.5. meore abzaci

%8 Mortimore, (Edit)Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 31R19.

s86 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
525.

*87 CheesemerBusiness law: LegaEnvironment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 630.
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zemoaRniSnuli pirobebis arseb obi s SemTxvevaSic SeuZlia
dirgtors Tavidan airidos pasuxismgebloba , Tuki daadasturebs ,
rom kompaniam uari ganacxada aRniSnuli SesaZlebl o bis
gamoyenebaze.  Sesabmisad, Tuki man SesTavaza kompanias
korporaciuli Sansebis gamoyeneba, miawoda mas srulyofili
informacia da ufleba mosli organos mier (mag. sameTvalyureo
sabWo, damoukidebeli direqgtorebi , aqcionerebi ) miRebuli
gadawyvetilebiT kompaniam wuari Tgva mis gamoyenebaze, masSin
dir eqgtors SeuZlia isargeblos am SansebiT . sasamarTlo aseve
uflebamosilia  miiCnios : rom kompaniam uari ganacxada

SesaZleblobis gamoyenebaze Tuki am SesaZleblobis Sesaxeb
informciis miRebidan, kom pania droulad ar imogmedebs mis
gano sayeneblad ¥

unda aRiniS nos, rom direqgtors sruli ufleba agvs gamoiyenos

korporaciuli SesaZlebloba piradi interesebisaTvis , Tuki man
Tavdapirvelad am SesaZleblobis Sesaxeb keTilsindisierad
miawoda kompanias informacia , xolo am ukan asknelma ki uari

ganacxada SesaZleblo  bis gamoyenebaze.™

3.3.1. kompaniis gonebis egpl uatacia

interesTa konfligtisaTvis an SesaZlo konfligtisaTvis Tavis
aridebis valdebuleba, gamoiyeneba praqgtikulad nebismieri saxis
gonebis eqgspluataciasTan dakavSirebiT, romlisganac kompanias
SeeZlo sargebeli enaxa da upirtes mdgomareobaSi aRmoCeniliyo.
cxadia, kompaniis qonebi s ukanonod miTviseba, uy uradRebod
mitoveba an eqgspluatacia gamowv  evs direqtoris pasuxismgeblobas.

Ball v. Eden Project Ltd sagmeSi, kompania nergavda axal proeqts

saxelwodebiT OsamoTxis proeqtiO (Eden Project direqtorma
aRniSnuli  proeqtis savaWro niSani sakuTar  saxelze

daareg istrira. sasamarTlos mier dadgeil igna , rom saxelwodeba
warmoadgenda kompaniis gudvilis Semadgenel nawils , (Name was part

of the goodwill of the companyolo savaWro niSnis sakuTar saxelze
dareg i strireb i T man kompania Caayena arasasurvel mdgormareobaSi,
vinaidan nebismier dros SeeZlo moeTxova kompaniisaTvis

%88 jgve. 630.

589 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,

525.

9 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed, Pearson Education, New Jersey, 2013, 630.
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garkveuli anazRaurebis gadaxda, rasac is saWirod CaTvlida

aRniSnul proeqtze muSaobisa da misi Sem dgomi ganviTarebis

procesSi. Sesasamisad , sasamarTlom daadgina, rom direqtorma

sakuTari Tavi, mis pirad i nteresebsa da fiduciur valdebulebaTa

Soris interesTa konfligtis Semcv el situ aciaSi Caayena da

daavala mas savaWro niSani kompaniisaTvis usasyidlod gadaeca.”
3.3.2. informaciis egpl uatacia

britaneTis sakorporacio kanonmdebloba iseve cdilobs
daareguliro s informaciis eqplu ataciis sakiT xi rogo rc, es
gonebis mimarT arsebobs, miuxedav ad imisa , rom informacia ar
warmoadgens raime saxis qonebas. rogorc lordi afjoni
(Lord Upjohn aRniSnavs, Ozogadad, informacia sulac ar
warmoadgens sakuTrebas, vinaidan igi Riaa yvelasaTvis , visac agvs
Tvalebi da SeuZlia waikiTxos da aqvs yurebi da S euZlia
mousminosQ Sesabamisad daarRvia Tu ara direqtorma valdebuleba
da gamoiyena Tu ara kompaniis kuTvnili informacia sakuTari
interesebisaTvis , yoveli konkretuli sagmidan gamomdinare unda
dadgin des.*

sasamarTlom unda daadginos, im garemoebebis gaTvaliswinebiT,
romlebSic direqtorma informacia miiRo, hgonda Tu ara mas
valdebul  eba sawarmos mimarT. mxolod maSin egneba valdebulebis
dar Rvevas adgili , Tuki dir eqtori, in formaciis mopovebisas
imgvar viTarebaSi iyo, rom mas gaaCnda kompaniis mimarT
fiduciuri valdebuleba. 3

zemoaRnulTan dakavSirebiT mniSvnelovania iTqvas , rom ar
aris aucilebeli direqtoris mier konfidencialuri informaciis
gamoyenebas hgondes adgili, rom miTiTebuli valdebuleba

darRveulad CaiTvalos 594

miuxedavd imisa konfidencialuria Tu ara informacia Tuki
misi mopovebisa da gam oyenebis gamo direqtori intersTa
konfligtis winaSe aRmoCndeba, maSin is ar aris uflebamosili
gamoiyenos igi .*° TavisTavd cxadia, konfidencialuri informaciis
piradi interes ebisaTvis gamoyeneba, valdebul ebis darRvevas
warmoadgens da direqtoris pasuxismgeblobis sakiTxi dadgeba am
informaciis gamoyenebisaTvis >

*1Ball v. Eden Project LtdHigh Court of Justice Chancery Division 11 April 2001, No. HC0004486,
bgadolsfgromdos: http://web2.westlaw.com(dmenml asdmbdmdogos: 11.06.2014)

592 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 320.
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Press, Oxford, 2013, 320.

%94 jgve. 320.

% jgve. 321.

% jgve.

141



aRniSnulis  sapirispirod , Tuki diregtorma samuSaos
Sesrulebis procesSi, inf ormacia gamocdilebisa da ganaTlebis
xarjze miiRo, naklebad savaraudoa, rom aseT i informaciis
piradi  miznebisaTvis gamoyeneba valdebulebis darRvevad
CaiTvalos. *’

3.3.3. insaideruli vaWroba Insider Trading

insaideruli vaw r obis regulirebis aucilebloba gamowveulia
im saWiroebiT , rom rog orc aSS -is saapelacio sasamrlom
SEC v. Texas Gulf Sulphur &8 sagmis ganxilvisas aRniSna , nebismier
investors , rimelic eweva aqciebiT vaWrobas , unda hgondes
arsebiT ad Tanabari wvdoma mniSvnelov an da relevantur
i nformaciasTan da imyofebodes identuri sabazro riskis qvesS. 9

kompaniis  direqtorebma , kompaniis aqciebiT  vaWrobisas,
SesaZlo a daarRvion f i ducuiri  valdebuleba, vinaidan
i nfor nacias, rac maTTvis sakuTari poziciis wyalobiT gaxda
cnobili , SesaZloa Zlieri gavina hgondes aqciebis f  asze.

Tanamedrove sasamar Tlo tendenciebi sul ufro met moT xovnas
aweseben agciaTa yidva -gayidvis procesSi gamyidvelisa da
myidvelis mimarT, gaamJRavnon s r ulyofilad maT xelT arsebuli
infformacia. s wored amitom , fasia ni gaRaldebis Sesaxeb
federaluri kanoni ukrZalavs insaiderebs, maT visac gaaCniaT
konfidencialuri informacia kompaniasTan dakavSirebiT, ivaWron
kompaniis aqciebiT, gay don an iyidon igi. 600

pirebi, romlebsac xelT aqvT kompani asTan dakavSirebuli
arasajaro informacia, valdebulni arian, gaamJRavnon kompaniis
winaSe am informciis gamoyeebis  Sesaxeb , manam  sanam
gamoiyenebdnen mas Tu direqtori garkveul garemoebaTa gamo
ver axerxebs aseTi inform aciis GgamJRavnebas, maSin igi
valdebul ia Tavi Seikavos am inf ormaciiT vaWrobisagan. aRniSnul
valdebuleba s aseve ewodeba Tavi Seikave an gaamJ Ravné®® (Obstain or

Disclose)
pirebi , visac warmoeSobaT Tavis Sekavebis an gamJRavnis
vald ebul eba, arian e.w. tradiciuli insaiderebi, dire gtorebi da

kompaniis aqcionerebi. maT gaaCniaT saerTo samarTlis mier
dadgenili fiduciuri valdebuleba, ar gamoiyenon korporaciis
kuTvnili  konfidencialuri  informacia piradi sar geblis

7 jgve.

S8 SEC v. Texas Gulf Sulphur Co, 401 F.2d 833 US (1868Bainbridge,(Edit)\Research Handbook on
Insaider Traiding, Edward Elgar Publishing Limited,Cheltenham, 2013, 80.

% Bainbridge,(Edit) Research Handbook on Insaider Traiding, Edward Elgar Publishing
Limited,Cheltenham, 2013, 80.

600 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
526.

91 Stamp, Jaggers, (Edit) Greenddnited States of America, in: International Insider Dealing, City&
Financial Publishing, Westmister, 2005, 8.
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misaRebad. aRniSnuli pr  incipis miznebi saTvis meuRle da ojaxis
sxva wevrebic insaidereb  ad miiCnevian. *

insaiderul vaWrobas, rac mkacrad akrZalulia, adgili agvs
maSin, rodesac kompaniis direqgtors , an sxva dasagmebuls, aqvs
mniSvnelovani informacia kompaniis mi er gamosaSvebi aqciebis
samomavilo RirebulebasTan dakavSirebiT , an flobs iseT
informacias , romelmac SesaZloa gavlena moaxdinos fasze, iyenebs
am codnas da piradi sargeblis miRebis mizniT vaWrobs kompaniis
aqciebiT

fidu ciuri urTierTobis Sesabamisad , dir eqgtors gaaCnia
movaleoba ar gaamJRavnos saudumlo informacia da ar gamoiyenos
igi piradi miznebisaTvis. samarTlianobis gaTvaliswinebiT,
rodesac adgili aqvs konfidencialu r i informaciis gamJRavnebas
direq toris winaaRndeg moTxovnis warsadgenad ar aris
aucilebeli saxeze iyos ziani. sajaro wesrigi ver dauSvebs , rom
dasagmebulma, romelic a nxorci elebs ndobaze dafuzZnebul
urTierTobas kompaniasTan, borotad isargeblos ndobiT da
gamoiyenos igi piradi sargeb lis misaRebad, miuxedavad imisa, misi
damsagmebeli ganicdis Tu ara zians amis gamo. 604

mewarmeTa Sesaxeb sagarTvelos kanonic krZalavs insaiderul
vaWrobas, kerZod , kanonis 9.6 muxlis meore abzacis Tanaxmad :
direqgtorebs da sameTvalyureo sabWos  wevrebs, aseTis
arsebobisas, partniorTa krebis winaswari Tanxmobis gareSe
ufleba ar agvT, piradi sargeblis miRebis mizniT gamoiyenon
sazogadoebis sagmianobasTa n dakavSirebuli informacia, romelic
maTTvis cnobili gaxda TavianTi movaleobebis Sesrulebis an
Tanamdebobrivi mdgomareobis gamo. rogorc kanonidan irkveva :
Tanxmobis gacema aseT SemTxvevaSi mxolod aqcionerTa

kompetencias ganekuTvneba da sameTvalyureo sabWos arsebobis
SemTxvavaSic ki ver gascems es organo Tanxmobas insaiderul
vaWrobaze. direqtorebTan da sameTvalyureo sabWos wevrebTan

dadebuli xelSekrulebiT SeiZleba aRniSnuli valdebuleba
ZalaSi darCes am pirTa Tanamdebobidan wasvlis Semdeg, magram ara
umetes 3 wlis vadiT. SesaZlebelia am valdebulebisaTvis
gaTvaliswinebul ignes kompensacia, romlis odenoba da gadaxdis
wesi ganisazRv reba xelSekrulebiT. 603

insaiderul informacias da mis borotad gamoyenebas exeba
Ofasiani gaRaldebis bazris SesaxebO sagarTvelos kanonis 45e
muxli. unda aRiniSnos, rom dasaxelebul normaSi gacilebiT
ufro srulyofilad aris gadmocemuli Tu ra iTvleba
insaiderul informaciad da aseve vin CaiTvleba insaiderad.
Onsaideruli informacia niSnavs arasajaro, arsebiT informacias,

romelic dakavSirebulia erT an ramdenime angariSvaldebul
sawarmosTan an maT sajaro fasian gaRaldebTan. %O mewarmeTa
692 jgve.10.

3 Hay, Law of The United Stass, & Ed, C.H.Beck, Bruylant,Brussels, 2010, 2585.
604Guth v. Loft, A.2d 503 (Del. ch. 1939)
605 newarmeTa SesaxebO saqgarTvelos kanoni, muxli 9.6. bolo abzaci.

606 Ofasiani gaRaldebis bazris SesaxebO sagarTvelos kanoni, muxli 45.1
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kanonTan SedarebiT, fasaini gaRaldebis bazris Sesaxeb kanonis
Tanaxmad insaiderad miCneulia pirTa gacilebiT ufro farTo wre,
kerZod 45.2 mxulis Tanaxmad O insaiderad C aiTvleba piri,
romelsac Tavisi wevrobiT angariSvaldebuli sawarmos mmarTvel
organoSi, misi monawileobiT aseTi sawarmos kapitalSi
(mewileobiT) an sagmianobiT, profesiuli an samsaxurebrivi
movaleobis SesrulebiT xeli miuwvdeba insaiderul informaciaze.
insaider ad CaiTvlebian agreTve sxva pirebi, romlebmac miiRes
insaideruli informacia da, Cans, rom am informaciis wyaroa
insaideri. O 7 kanonis Tanaxmad insaiderad miCneul pirebs
ekrZalebaT insaideruli informaciis arasaTanado gamoyenebaam
informaciis miwodeba an ma  sze dayrdnobiT rCevebis micame mesame
pirebisaTvis.

insaiderul vaWrobas da bazris borotad gamoyenebas
aregulirebs  , evropis parlamentis 2003 wlis diregtiva, %% romelic
kidev ufro afarTovebs ins aideruli informaciis Sinaarss
Ddireqtivis miznebisaTvis insaider ulia gansazRvruli bunebis
informacia romelic sajarod gamJRavnebuli ar yofila ,
dakavSirebulia finansur instrumentebTan % da sajarod rom
gancxadebuliyo iqoniebda gavlenas am finansuri instrumentebis
fasze. rogorc gamoCnda Qasiani gaRaldebis bazris Sesaxeb o
kanonis ganmarteba ufro axlos dgas evrodireqtivasTan,
Sesabamisad kargi igneba Tu mewarmeTa Sesaxeb kanonSic igneba
nor maromelic pasuxobs Tanamedrove gamowvevebs.

3.4. uflebamosilebis farglebSi mogmedebis movaleoba
(Ultra vires doctrine )

miniWebuli uflebamosilebis farglebSi mogmedebis movaleoba

moicavs: a) direqtoris valdebulebas imogmedos kompaniis
wesdebis Sesabamisad, rac Tavis TavSi aerTianebs , Qarda
konkretulad wesdebis debulebebisa , aseve aqcionerTa mier
miRebul specialur gadawyvete lebebs , da am mxriv CamonaTvali
amomwuravi ar aris. b) dirgtoris mier Zalaufleba gamoyenebul

unda ignes mxo lod im miznebisaTvis , ra miznis Tvisac mas igi
mieniWa. aRniSnuli movale obaTa darRveva ganixileba rogorc
direqtoris mogmedeba miniWebuli uflebamosileb is miRma. (ultra
607 Ofasiani gaRaldebis bazris SesaxebO saqarTvelos kanoni, muxli 45.2

%% Directive 2003/6/ECof the EuropeanParliamentand of the Council of 28 January2003 on insider
dealing and market manipulation (market abuse)bgadolbs{gromdos: http://eurlex.europa.eu/legal
content/EN/ALL/?uri=CELEX:32003L0006

609 finansuri instrumentebia, magalitad mimoqgcevadi fasiani gaRaldebi, aqciebi,

samomavlo saprocento ganakv eTTan dakavSirebiT winaswari SeTanxmebebi da a.S.

ix. Directive 2003/6/ECof the EuropeanParliamentand of the Council of 28 January2003 on insider
dealing and market manipulation (market abuse)bgadols{gromdos: http://eurlex.europa.eu/legal
content/EN/ALL/?uri=CELEX:32003L0006
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vires)
tranzaqcia, romelic kompaniis SesaZleblobebis da miznebis

miRmaa, an cdeba direqtoratis ufle bamosilebis farglebs ,
iTvleba uflebamosilebis miRma ganxorcielebul ad
(ultra vires transactioh ®° Tuki direqtoris mogmedebam gamoiwvia
kompaniis CarTva iseT sagmianobaSi , rac ar warmoadgens mis miz ans
aRniSnulis gamo gamowveuli ziani sTvis SesaZloa doreqtoris

piradi pasuxismgebl obis sakiTxi dadges. gansakuTrebiT iseT
SemTxvevebSi, rodesac aqcioner ebic ki ar arian uflebamosilni
moaxdinon dir  eqtoratis gadawyvetilebis ratifikacia. ol

t ranza qcia , romelic uflebamosilebis miRmaa da kompanias ar
agvs ufleba kanonierad ganaxorcielos igi , aseve warmoSobs
direqtoris vald ebulebis sakiTxs. aseT tranzagcias ganekuTvn  eba
magaliTad , dividendis ukanono ganawileba kompaniis kapitalis
xarjze, saaqcio kapitalze procentis gadaxda maSin rodesac
mogebas adgili ar hgonia an kompaniis mier sakuTari aqciebis
SeZaa ukanono finansuri mxardaWeris Sedegad. 612

kompaniis, wesdebis darR vevam sakuTrebis aras wori gamoyeneba -
gaflangva, aqci ebis gamoSveba ara kompaniis kapitalis gazrdis
mizniT, aramed sakuTari Zalauflebis SesanarCuneblad an
uflebamosilebis sxvagvarad aramiznobrivad gamoyeneba
ganixileba rogorc di r eqtoris mogmedeba miniWebul |
uflebamosilebaTa miRma %%

Tuki dir eqtori gadaaWarbebs miniWebul uflebamosilebas ,
SesaZloa misi pasuximgeblbis sakiTxi dadges da warmoeSvas
valdebuleba kompaniis mimarT. Tumca , Tuki isini ganaxorci eleben
ultra vires mogmedebas,gonivruli da gamarTlebaunariani rwmeniT,
rom mogmedebnen kompaniis sakeTildReod da sagmianobis
farglebSi, maSin maTi pasuxismgebl obis sakiTxi ar dadgeba. rac
ufro maRali kvalifikacia gaaCnia direqtors , miT ufro didi
moTxovnebi da windaxedulobis standarti moqredebs mis mimarT.

4. keTilsindisiereb is movaleoba BDDuty of Good Faith

sindisi aTasi mowmea
Conscientia mille testes
(Quintilianus, Inst.orat.,7,3,4)/%°

610 jgve. Mortimore, (Edit) Company Directors Duties, Liabilites and Remedie¥! Bd, Oxford
University Pess, Oxford, 2013, 24244.

611 jqve. 244.

%12 Mortimore, (Edit)Company Directors Duties, Liabilities and Remedid¥, B, Oxford University
Press, Oxford, 2013, 245.

613 jgve. 250-251.

®%4Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Educafon, New York, 2014,
520.

5 ix.barbagaZe, sindisis fenomeni ZvelberZnul literaturaSi, quTaisi, 2014. 12.
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Odire qtorebma unda imogmedon keTilsindisierad, imis mixedviT ,
Tu ra miaCniaT maT , da ara sas amarTlos, sawarmos saukeTeso
interesebis Sesabamisad, da ara sakuTari uzrunv el yofis mizniTO
DDDirectors must exercise their decision bona fide in what they con$ider what a
court may consideris in the best interest of a company, and not foryacollateral
purpose O Lord Greene MR’

sakorporacio samarTlis ganviTarebis Tanamedrove tende nciebi
da sasamarTloebis mier ganxiluli bolodroindeli sagmeebi
aRiarebs , rom direqtors zrunvisa da erTgulebis m ovaleobasTan
erTad gaaCnia keTilsindi  sierebis movaleobac . °® profesor
el zenbergis es mosazreba gaziarebuli da aRiarebuli ar aris.
mecnierTa nawili miiCnevs, rom keTilsindisier ebis movaleoba
warmoadgens erTgulebis movaleobis Semadgenel nawils. 9 albaT
didi praqgtikuli mniSvneloba ar unda hgondes miekuTvne ba es
movale oba erTgulebis movaleobas , Tu damoukidebel movaleobas
warmoadgens, mTavaria man praqtikaSi  konkretuli sagmi S
garemoebebis gaTvaliswinebiT Se asrulos Tauvisi roli.

keTil sidisierad mogmedebis movaleoba : gulis  xmobs
direqtoris valdebulebas imogmedos  kompaniis sauke Teso
intresebis  gaTvaliswinebiT ) direqgtoris  keTilsidisiereba
swored kompaniis mimarT misi damokidebulebiT unda Sefasdes.

aRiarebulia, rom direqtorebs  gaaCniaT  absolu turi
erTgulebisa da wusazRvro keTilsindisier ebis valdebul eba
kommniis mimarT. Sesabamisad , direqt ors moeTxoveba meti , vidre
ubralod keTlsindisiereba. direqtori SesaZloa mogmedebdes
gulwrfelad da keTilsindisierad, magram mis mier mainc

darRveul ignes valdebuleba. 20 SesaZloa direqtori mogmedebdes

im rwmeniT, rom kompaniis saukeTeso interesebs emsaxureba, Tumca
uflebamosileba da Zalaufleba gamo ilyenos aradaniSnulebisamebr,

ara im miznis misaRwevad risTvisac mieniWa igi. am SemTxvevasSi

saxeze ar gvagvs arakeTilsindisiereba (Bad Faith) magram miuxedevad
(disertacia)xelmisawvdomia: http://www.atsu.edu.ge/geo/sadoqtoro%20disertacia/disertacia_barba
kadze.pdf

61 Smith v. Fawcett Ltd(1942) Ch. 304, 3Q6niTiTebulia : KenyonSlade,Mergers and Takeovers

in The US and UK law and practice, oxford university press, New York, 2004n24&dviT.

17 lordi grini iyo cnobili advokati da mosamarTle did britaneTSo, misi

gadawyvetilebebis citireba dRemde xdeba sasmarTloebis mier. Wilfred Arthur
Greene, 1st Baron GreeNtC, OBE, KC, PC(30 December 188B16 April 1952) was &ritish lawyer

and judge, noted for creating two crucial principles of administrative law\Vddnesbury doctrinand
theCarltona  doctrine informacia lord grinis Sesaxeb xelmisawvdomia:
http://www.oxforddnb.com/view/printable/3353®0los gamoxmobilia: 02.05.2014)

®18 Eisenberg, The Duty of Good Faith in Corporate Law, 31 Del. J. Corp. L. 1 (2006), 4.
xelmisawvdomia: http://scholaship.law.berkeley.edu/cgi/viewcontent.cgi?article=1736&context=facpu
bs (An important development in corporate law is the explicit Recognition in recent cases that corporate
managersdirectors and Officerswe a duty of good faith in addition to their ehst of care and Loyalty)

619 Jeffrey, MorrealeGlobal Climate Change and U.S. Law, 2007 Ed, 504.

| oose, Griffiths, Impey, The Company Director, Power, Duties and Liability "18d, Jordan
Published Limited, Bristol, 2008, 247.
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amisa val debuleba mainc darRveulia, (obieqturi testi.) 621

obieqturi kriteriumis darRvevis magaliTia, rodesac
direqgtorati aqciebs uSvebs ara kapitalis gazrdis mizniT, aramed
mosalodneli dauflebis winadadebis CasaSlelad, kompaniaze
kontrolis SenarCunebis mizniT. =

dir eqtori mogmedebs keTilsindisierad , Tuki igi WeSmaritad
gulwrfel ad figrobs, rom kompaniis saukeT eso in t eresebis
gaTvaliswinebiT mogmedebs (subieqturi testi). % ra Tgma unda |,
Zalian Znelia, Tu Seu Zlebeli ara, imis dadgen a ras fi grobda
direqtori da ra swamda ma sgu | wrfelad.

direqtoris vald ebuleba imogmedos keTilsindisierad
kompaniis, rogorc mTlianis da damouki d ebeli iuridiuli piris
saukeTeso int eresebis gaTvaliswin ebiT moicav s, rom man
gaiTvaliswinos kompaniSi dasagmebulTa, kreditorTa da a.S.
uflebebi. xolo gamonaklis SemTxvevebSi , direqtoma SesaZloa
imogmedos kompaniis calkeul aqcionerTa sauke Teso interes ebis
gaTvaliswinebiT. magaliTa d rodesac direqtors aqgvs
valdebuleba imogmedos rogroc aqcioneris agentma am
ukanasknelis mier aqciaTa gayidvis procesSi 624

Coleman v. Myers (1977) 2NZLR 22agmeze mosamarTlem ganmarta, rom
Okompaniis direqtori ver igneba gaTavisuflebuli fiduciuri
valdebulebisgan mxolod im faqtis gamo, rom igi direqtoria,
Tuki sxva S emTxvevaSi mas eqneboda fiduciuri valdebuleba amave
kompaniis aqcioneris mimarT %%

damkvidrebuli wesis Tanaxmad, direqtorebs valdebuleba
gaaCniaT kompaniis da ara misi aqcionerebisa da kreditorTa
winaSe %’ direqtori xSirad dgas gadawyvetilebis winaSe,
gaanawilos mogeba dividendis saxiT Tu SeinarCunos igi
kompaniaSi Semdgomi sagmianobisaTvis. am dros gadwyvetilebis
miReba gansakuTrebiT rTulia, maSin rodesac igi informirebulia,
rom keTilisidisierad mogmedebis valdebuleba kompaniis mimarT
agvs. aseT SemTxvevaSi diregtors mouwevs, da valdebulic aris,
miiRos gadawyvetileba imgvarad , rom miaRwios balanss am or
legitimur, magram konkure ntul, moTxovnas Soris. 628

626

%211 oose Griffiths, ImpeyThe Company Director, Power, Duties and Liability" H, Jordan Published
Limited, Bristol, 2008, 246.

%22| oose Griffiths, Impey.The Company Director, Power, Duties and Liability" E, Jordan Published
Limited, Bristol, 2008, 246.

6231 oose Griffiths, ImpeyThe Company Director, Power, Duties and Liability" H, Jordan Published
Limited, Bristol, 2008, 246.

624 Sheikh, Saleem Practical Approach to Corporate Governance, Lexis Nexis Uk, Edinburg, 2003 4
25 Sheikh, Saleen# Practical Approach t€orporate Governance, Lexis Nexis Uk, Edinburg, 2003 P.4
5 (Olt is not the law that anyone holding the office as a director of a limited liability company is for that
reason alone to be released from what would otherwise be regarded as fiduciary riéispangiol to
those in a position of shareholders of the same companyO)

6281 oose, Griffiths, Impey, The Company Director, Power, Duties and Liability " 1&dition, Jordan
Published Limited, Bristol, 2008, 238.

%27 percival v. Wright 1902 WL 12676Chancerivision 23 June 1902 (Approx. 5 pages), Case
Analysesxelmisawvdomia: http://web2.westlaw.com/resu(tiolos gamoxmobilia 30.06.2014 )

628 jgve. 241.
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rogorc  Smith v. Fawcett ltdsagmis ganxilvisas lordma grinma %

aRniSna, Odire gtorebma unda imogmedon ke Tilsindisierad, imis
mixedviT , Tu ra miaCniaT maT da ara sas amarTlos - sawarmos
saukeTeso interesebis Sesa  bamisad, da ara sakuTari
uzrunv el yofis mizniTO ,* xolo  Hogg v. Crampharn It8f* sagmeze
mosamarTlem lord grinis citireba moaxdina da ganmarta, rom

diregtorebi arRvevn movaleobas Tuki isini:

¥ o6 dmddgogdgh 3gmomlobpolog®ow, Lofo®dml Loyzgomglm
063 909Lgdols yomgomolifobgdom (Lydogd@ydo Ggbo);

¥ 9mJd9009096 s@slomsbom dobbgbol dolow(ggew, o®s od
dobbol  Jobow(gge, @obmgoloi dom  Ygegdbsdmbogrgds
dogbodom. mybsi O®I dom Ay fOggmse Lsdpgm, GmI
Lo{o®dml Loy 390 9Lm 063 90gLgdols ‘dglsdodolow

dmJdgegdbgb. (mdogddu®o Ggb@o)

romeli  konkre t uli mogmedeba waiyvans komp anias warmatebisaken

keTilsindisieri gansjisa da ga dawyvetil ebis sagania, rac
uzrunvelyofs dir eqt or is Tav isuflebas gansazRvros kompaniis
politika,  strategia da taqtika. aRniSnuli  sakiTxebi

sasamarTlos gans axilveli ar aris , aramed wamadgens
keTilsi  ndisier ebis farglebSi direqtoris diskr eciuli

mogmedebis SesaZleblobas

kompaniaTa Sesaxeb aqtis 172 (1) paragrafis Tanaxmad,
direqtorebi valdebuli arian xeli Seuwyon kompanias warmatebis
miRwevasSi, imogmedon keTilsi  ndisierad (Act in good faith im rwmeniT,
rom maTi es mogmedeba warmatebas moutans  kompanias, aqgcionerTa,
rogorc erTi mTliani jgufis, sakeTildReod. aRniSnulidan
gamomdinare, diregtorma unda gaiTvaliswinos

¥ oe0(Y39@0e0go0ls dgboderem dggagdo a®dgangemosh
390139JB0g>d0;

¥ 3m3d3sb0odo olsddgdyem o@ms 0bBg@mglgdo;

3503 b0om®gomsb, J0dFmEgdegdmsb, dmdbdo®gdegdmsb s Lbgs
dgbadg 306 9dmsb, 3md3sbools bobbgl YOMog@MMdols bgandgFymdols
YO go@Mb;

¥ 30335600 boddosbmdbols gogangbs s bgdmJdgogds Lobmpswmgdsls
©> 2oMgdmby;

30335600 @939@o30ols gbo®bybgdol Loko@mgds;

303356001 5J30mbghms dn@ols Lodos@mearosbs dmii3ggol

gomd e goo.

w

K K

529ordi grini s Sesaxeb ix. sqolio 609, Ggv. 143.

305mith v. Fawcett Itd (1942) ch.304,306TiTeb: Loose,Griffiths, Impey,The Company Director,
Power, Duties and Liability ,{0adition, Jordan Published Limited, Bristol, 2008, P.gxgedviT.

®lHogg v. Crampharn ltd (1967) ch.254iTiTeb: Loose,Griffiths, Impey The Company Director,
Power, Duties and Liability ,{0adition, Jordan Published Limited, Bristol, 2008, P.gxgedviT.
632CompaniesAct20QBara:172,(1,Xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pd
fs/ukpga 20060046_en.pdf(bolos gamoxmobilia :30.04.2014)
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Tu ra gamoiwvevs kompaniis warmatebul sagmi anobas dirqtorTa
keTilsindisier gadwyvetilebazea damokdebuli. mTavaria mas
gulwrfelad swamdes, rom igi kompaniis saukeTeso interesebis
Sesabamisad mogradebdes. Tumca isic unda iTqvas, rom aR niSnuli
subieqturi Sefasebis kriteriumia da Zalian rTuli dasadgenia
sasamarTlosaTvis gulwrfelad swamda Tu ara direqgtors
gadawyvetilebis mizanSewonilobis, amitom garda am kriteriumisa ,

arse bobs aseve racionaluri gadawyveti lebis kriteriumi, rac
gadawyvetilebis racionalurobis farglebSi miRebas gulisxmobs
racionaluri gadawyvetileba aris saTanado informaciaze
dafuZnebuli gadawyvetileba. Tuki gadawyvetileba
raci onalurobis minimalur standarts ver pasuxobs, direqtoris
mxridan valdebul eba darRveulad iT vleba

rogorc erT -erTi sagmis ganxilvisas sasamarTlom  aRniSna:
keTilsindisiereba ar SeiZleba ganxilul iq nes kompaniis
saukeTeso intere sebis Sesabamisad mogmedebis Sesafasebel
erTaderT testad, vinaidan SesaZloa adgili hgondes kompaniis
sagmanobis ug unur gaZRolas da Se sabamisad fulis flangvas,
keTilsindis ierad, magram amavdroulad absolu turad

araracionalurad. 634

igive wesebi gamoiy eneba imis dasadgenad , Tu ras niSnavs
warmateba kompaniisaTvis (what is succegs kanonmdebloba ar iZleva
am frazis ra ime saxis definicias, gad awyvetileba, Tu ra
CaiTvleba warma tebad kompaniisaTvis, diregtorTa da aqcionerTa
mier keTilsindisieri gansjis safuZvelze unda ignes miRebuli.

lord goldsmitis mier naTlad igna ganmartebuli Tu ra
SeiZleba ignes miCneuli warmatebad: Osawyisi  etapisaTvis
aqgcionerTa mier gansazRvrul unda ignes mizani risi miRwvac maT
surT. warmateba aris is, rac agcioner ebs erToblivad surT rom
miaRwios kompaniam. komerciuli miznebisaTvis Segmnili
kompaniisaTvis , cxadia , es igneba kompaniis Rirebulebis zrda
grZelvadian perspeqtivaSi. aRniSnulis gaTvali swinebiT,
direqtorTa movaleobas warmoadgens gadawyvetilebis miRebamde
giaTvaliswinon kompaniis wesdeba da aqcionerTa specialuri
miTiTebani . es daexmareba maT ufro kargad gaa cnobieron ra
miiCneva konkretuli kompaniisaTvis warma tebad da ra mizans
isaxsvs igi. xolo gadawyvetileba miRebul unda ignes aqcione r Ta
rogoroc erTi mTlianis, da ara romelime jgufis an
umravlesobaSi myofi aqcionerebis, saukeTeso interesebis
gaTvaliswinebiT. &

635

s33Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 260.

834 Hutton v. West Cork Railway C@1883) May 29, LR 23 Ch D654elmsawvdomia:
http://web2.westlaw.com (bolos gamoxmobilia: 10.06.2014)

%35 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedid¥, El, Oxford University
Press, Oxford, 2013, 262.

s36yuTiTeb Mortimore, (Edit) Company Directors Duties, Liabilites and Remedi€¥, B, Oxford
University Press, Oxford, 2013, 26RixedviT
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valdebuleba, xeli Seuwyos ko mpaniis warmatebas, moiTxovs
diregtorisgan gaakeTos reporti skuTari an sxva, kolega
diregtorebis mier valdebulebis darRvevis Sesaxeb.
British Midland  Tool Ltd v. Midland Internacionakagmis ganxilvisas
mosamaiflem ganmarta: kompaniisaTvis warmatebis mosatanad
mogmedebis valdebuleba, mo icavs direqtoris mxridan iseT
gmedebaTa Sesaxeb informaciis miwodebas, romlebmac SesaZloa
kompaniis interesebi daazaralos. 837 aRniSnuli valdebuleba
arsebiTad keTilsindisierebis mov aleobidan momdinareobs.

keTilsindisier ebis movaleoba, avaldebulebs direqtors
miiRos  damoukidebeli da  miukerZoebeli  gadawyvetileba.
valdebulebis darRvevis safrTxe garda uvlad arsebobs rodesac
igi iseT damokidebulebaSi a mesame mxaresTan, rom mas warmoeSoba
interesTa konfligti, Sesabami sad aRniS nuli  movaleoba mWwidrod
aris dakavSirebuli intersTa ko  nfligtis Semcvel garigebebTan 58

diregtori daarRvevs vald ebulebas miiRos damoukidebeli da
miukerZoebeli gadawyvetileba , Tuki igi imogmedebs ise , rogorc
amas mas ukarnaxebs direqtoTa umravlesoba , an am organos
dominanti personebi, an Tuki daufigreblad daeTanxmeba im pirTa
moTxovnebs, romlebic kompanias akontroleben. 639

damoukidebeli da miukerZoebeli gadawyvetilebis miRebis

pr o cesSi direqgtori valdebulia ObrmadO ar endos rCevas. ra Tgma
unda, mas rCevebis miRebis ufleba aqvs da , z0g SemTxvevebSi,
valdebulic aris mimarTos Sesabamis specialists , magram igi
amasTan erTad va ldebulia kargad ¢ aaanalizos mopovebuli

informacia  da mxolod amis Semdeg miiRos gadawyvetileba. 640

erTgulebis movaleoba gansazRvravs Tu ris miRwevas unda
cdilobdes diregtori movaleobaTa ganxorcielebisas, xolo

zrunvis movaleoba ki adgens , Tu rogor unda ignes miRweuli igi;
erTgulebis movaleoba avaldebulebs d ireqtors, rom
gadawyvetil eba STagonebuli iyos ko mpaniis da steikholderebis
saukeTeso interesebidan gamomdinare. zrunvis movaleoba

moiTx ovs gadawyvetilebis miRebas informirebulobis da saTanado
gansjis safuZvelze, keTilgonierebis gamoCenas zedamxedvelobis
(monitoringis) funqciebis ganxorcielebisas. 641

keTilsindisierebis movaleoba zrunvisa da erTgulebis
movaleobebisagan gansaxvavebiT, ar gansazRvravs arc mizans ,
r omlis mimarTac unda iyos mimarTuli direqtorTa gmedeba , da
arc gzas am miznis misaRwevad. erTgulebis da zrunvis

637 British Midland Tool Ltd v. Midland Internacional (2003) March Z®BNHC 954 (Ch)
xelmsawvdomia: http://web2.westlaw.com (bolos gamoxmobilia: 10.06.2014)

638 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 287.

639 jgve.287.

640 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 293.

41 Furlow, Good Faith, Fiduciary Duties and The Business Judgment Rule in Delaware , Utah law
Review, #3, 2009, 1069.
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movaleobebi gansazRvraven direqtorTa gcevas. keTilsindisierebis
movaleoba ar gansazRvravs direqtorTa gcevas, aramed direqtoris
Sinagan damokidebulebas.
zemoaRniSnulidan gamomdinare keTilsindisiereba warmoadgens
direq t oris Sinagan damokidebulebas romelic moicavs :

¥ 3obbol Jododn gy Oggemdsls;
¥ dmgomgmdgdols dodo®rm gOmy e gdsls;

¥ Lodgf@sdgm bogdosbmdbols aobbmdogagdol 3@m3gLdo
Lodo@nEosbo @sdmogdbyamgdols LESbsOEOL wo3gsl;

¥ 3m33sboolgeb Lodgygdanols asdm{ydgol s 3mboiools do@m@sw
20dmYggbgdol aobb@obgols s@o@Lgdmdsl.

Sesabamisad igi warmoadgens, gulwrfelobis, samarTlianobisa
da  patiosnebis safuZvelze mogmedebas im rwmeniT, rom es
mogmedeba mizanSewonilia kompaniis saukeTeso interesebisaTvis. 642

erTgulebis mov  aleobis Tanaxmad , dir egtoris mizani unda iyos
miiRos gadawyvetileba kompaniisa da ste | kholderebis sauk  eTeso
interesebis Sesabamisad . magaram aRniSnuli gadawyvetileba exeba
momavals, xolo aravin icis ra moxdeba momaval Si da rogori
gadawyvetileba moxvdeba im konturebSi , romel ic kompaniis
saukTeso interesebs Semofarglavs . amitom dir eqtors uwevs
garkveuli saxis progno zis gakeTeba, Tumca cxad ia, igi verigneb a
darwmunebul i, rom vyvelafe ri gegmis mixedviT ganviTardeba
vinaidan warmoudgenelia dire gtors mo Txovo imis codna , Tu ra
moxdeba momavalSi, maT aqvT saSualeba miiRon gadawyvetileba
keTilsi  ndisieri rwmeniT da swored aseTi rwmenis safuZvelze
ixeImZRvanelon. Sesasbamisad erTgulebis movaleobidan
gamomdinare dir eqtors gulwrfelad da keTilsindisierad unda
swamas, rom mogmeebaTa gegma kompaniiis saukeTe so interesebs
Seesabameba. xolo aRniSnulidan gamomdinareobs daskvna , rom
keTilsi  ndisiereba gamoxatavs direqtoris  damokidebulebas
sagmisadmi, romelic warmo adgens erTgulebis m  ovaleobis
ganmsazRvrels “?. unda aRiniSnos, rom delaveris StatSi arsebobs

gadawyvetilebani sadac keTilsindisirebis movale oba
ganxilulia rogorc erTgulebis movaleobisagan damoukidebeli
movaleoba.

OnewarmeTa Sesaxe® kanonis 9.6 muxlis pirveli winadadebis
Tanaxmad  direqgtorebi da sameTvalyureo sabWos wevrebi
sazogadoebis sagmeebs unda gauZRvnen keTilsindisierad. kerZaod,
zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da
analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri,

®42Furlow, Good Faith, Fiduciary Duties and The Business Judgment Rule in Delaware , Utah law
Review, #3, 2009, 1069.

®3Furlow, Good Faith, Fiduciary Duties and The Business Judgment Rule in Delaware , Utah law
Review, #3, 2009, 1070.

%4 ix. Cede & Co. v. Technicolpinc., 634 A.2d 345, 360 (Del. 1994)
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(zrunvis movaleba ) da mogmedebdnen im rwmeniT, rom maTi es
mogmedeba yvelaze xelsayrelia sazogadoe bisaTvis  (erTgulebis
movaleoba) . aRniSnuli norma uTiTebs keTilsindisier ebaze, Tumca
misi formulirebidan gamomdinareobs , rom zrunvis da erTgulebis
movaleoba keTilsindisier ebis S emadgeneli komponentebia, rac
calsaxad ar aris swori. kanonis tegstSi sityva OkerZodO
gamoyeneba absoluluturad uadgiloa.

gacilebiT ufro srulyofil formulirebas iZleva fasiani
gaRaldebis bazris Sesaxeb kanonis 16.1. muxli, romelic
angariSvaldebuli sawarmos direqtorTa valdbulebebs exeba
dasaxelebuli muxlis pirvli pingtis Tanaxmad: angariSvaldebuli
sawarmos mmarTveli organos wevrebi TavianTi
ufleba -movaleobebis ganxorcielebisas unda:

a) mogmedebdnen keTilsindisierad;

b) zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze
da analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri;

g) mogmedebdnen im rwmeniT, rom maTi es mogmedeba yvelaze
ukeTesia sawarmosa da misi fasiani qgaRaldebis mflobelTa
interesebisaTvis.

mocemuli nor na direqtorTa sam ZiriTad movaleobas gamoyofs
keTilsindisierebis, zrunvis da erTgulebis movaleobebs , Tumca
am normis mogmedeba gavrceldeba angariSvaldebul sawarmoze.

keTilsindisier eba warmoadgens im fundaments , romelzec
dafuZ nebulia samogalago samarTlebrivi urTierTobebi. am
urTie rTobebSi keTilsi ndisierebis prezumcia mogmedebs.
sawanaaRaegos damtkicebamde ivaraudeba rom yvela
keTilsindisierad asrulebs dakisrebul vald ebulebas .
sagarTvelos samogalago kodeqsis me -8 muxlis me -3 nawilis
Tanaxmad samarTlebrivi urTierTobis monawileni valdebulni
arian keTilsindisierad ganaxorcielon T avianTi uflebebi da
movaleobani , xolo 361 -e nuxlis me -2 nawilis Tanaxmad |,
valdebuleba unda Sesruldes jerovnad da keTilsindisierad.
zemoaRniSnulidan  gamomdinare cx adia , rom garT uli
kanonmdebloba keTilsindisier ebis standarts icno bs da masze

agebs samogalago samarTlebriv urTierTobebs. analogiuri
keTilsindisierebis movaleoba unda mogmedebdes kompaniis
xelmZRvanel pirTa mimarTac, vinai dan ivaraudeba rom direqtori
keTilsind isierad asrulebs dakisrebul movalebas sanam
sawinaaRmdego ar damtikcdeba. keTilsindisierebis prezumciis

gareSe fagtiurad SeuZl ebeli igneboda kompaniis C veulebrivi
yoveldRiuri  sagmi anobis  ganxorcieleba da dir eqtoris
movaleobaTa  Sesruleba , vinaidan winaaRmde g SemTxvevaSi
direqgtori unda iyos mud nivi zedamxedvelobis qveS , rac aSkarad
ewinaaRmdegeba korporaciuli marTvis sayovelTaod aRiarebul
principebs.

keTilsindisi erebi s movaleobis sakanonmdeblo doneze
ganmtkicebis  paralelurad, SeuZlebelia  arsebobdes misi
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legaluri definicia, vinai dan keTilsindisiereba dakisrebuli
movale obisadmi direqtoris Sinagan damokidebulebas gamoxatavs

aRniSnuli gaTvaliswinebiT SeiZleba iTqvas , rom dire qtoris
keTilsisndisierba anu misi Sinagani damokidebuleba
mnivnelovania rogorc zru nvis aseve er Tulebis movaleobis
Sesrulebisas. Sesabamisad, keTilsindisiereba warmoadgens im

i ngredients , romelic aucilebelia , raTa dadgindes darRveulia

Tu ara zru nvis an/da erTgulebis movaleoba. igi warmo adgens
subieqturi Sefasebis kriteriums, amgvarad is calke

damoukideblad arsebobs ara rogorc damoukidebeli movaleoba ,
aramed rogorc ori ZiriTadi movaleobis erTgulebis da zrunvis
movaleobis damazusteb elida gam aerTianebeli saSualeba.

SesaZlebelia iyo keTilsindisi eri da amavdroulad arRvevde
zrunvis movale obas, xolo Tu xar keTilsindisieri erTgulebis
movaleobas ver daa r Rvev, vinaidan erTgulebis movalebis
darRvevis winapiroba arakeTilsindisierebaa. Tumca aqve unda
iTgvas rom  arakeTilsindisieri mogmedebiT zrunvis movalobis
darRv evac SesaZlebelia . magaliTad Tuk i direqtori
arakeTlsindisierad moekideba sakiTxs, ar Seiswavlis yvela
saWiro da mniSvnelovan informacias da ise miiRebs
gadawyvetilebas sawarmos Serwymis Sesaxeb, daa r Rvevs zrunvis
movaleobas, vinaidan igi arakeTilsindisieri iyo kompaniis mimarT ,
ar S eiswavla sakTxi da Tavi Caiyena arainformir ebul
mdgomreo baSi. arainformirebulobis safu Zvelze gadawyvetilebis
miReba ki, rogorc zemoT aRiniSna zrunvis movale o bis darRvevas
warmoadgens.

5. gansxvaveba e'Tgulebisa da zrunvis movaleobas Soris

erTgulebisa da zrunvis movale obebi  warmoadgeren im
fundamentur movaleobebs , romlebic dir eqtorebs gaaCniaT
sawarmos mimaT. maTi darRveva iwvevs pasuxismgeblobas, Tumca
pra gtikuli mniSvneloba aqvs dadgindes, Tu rom eli movaleoba
igna darRveuli . delaveris StatSi sas amarTlo aucileblad
mijnavs am movaleobebs erTmaneTisgan da gadawyvetilebaSi
uTiTebs, Tu romeli maTgani daarRvia direqtorma, vinaidan
sxvadasxva kriteriumiT xdeba imis Sefaseba Tu romeli
valdebulebis darRvevas gonda adagili. Sesabamisad, Tuki maT
Soris  gansxvaveba mkafiod ar aris dadgenili ,  swori
gadawyvetilebis miReba martivad rom iTgvas garTuldeba.

mevarmeTa Sesaxeb saqarTvelos kanoni naTlad ar mijnavs
zrunvis , erTgulebis a da keTilsindisierebis movaleob ebs.
Seideba iTqvas , rom am mijnis gavleba sasamarTlo praqgtikis
sagmea, Tumca samwuxarod garTul sasamarTlo gadawyvetilebebSi
msgavsi saxis gamijvnas ver SexvdebiT. aRniSnulis
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gaTvali swinebiT ~mizanSewonilia ganimartos ra gansxvaveba
arsebobs maT Soris da ra winapi ro bebis mixedviT  xdeba dadgena,
Turom elimaTga nis darRvevasTan gvaqvs sagme.

aRniSnul gansxvavebaze Tu msgavsebaze msjelobas ar aqvs
mxolod Teoriuli mniSvneloba, aramed igi  praqtikisaTvis aris
metad saintereso.

5.1. fi duciur movaleobaTa ganmartebisaTvis

diregtorTa im mravalric xovani valdebulebeb is gadmosacemad ,
rac maT kompaniis mimarT gaaCniaT, sagarTveloSi xSirad iy eneben
formulirebas: O fiduciuri movaleobani O da masSi moiaz reben
yvela valdebulebas rac ki diregtorats SeiZleba hgondes.

ingliseli iuristi rodesac saubrobs fiduciur
valdebulebebze ar moiazrebs direqgtorTa  yvela im
valdebulebas , rac maT ga aCniaT kompaniis mimarT. Sesabamisad ,
mizanSewonilia  terminTa zusti gamoyeneba Semdgo  mi gaugebrobis
Tavidan acile  bis mizniT. komparativistuli kv levebis umTavres
mizans warmoadgens mkiTxvelisaTvis uc X0 gveynis kanonmdeblobis

gacnoba da Sedareba erovnul kanonmdeblobasTan. aseTi kvlevebis
mizania gauadvilos profesiuli urTierToba iuristebs sxvadsxva
samarTle brivi reJimis mqone qveynebTan , miawodos informacia
erovnul doneze da am gziT xeli Seuwyos samarTl is ama Tu im
dargis ganviTarebas.

Tanamedrove globalizaciis pirobebSi gansakuTrebuli
mniSvneloba eniWeba saerTaSorisod damkvidrebuli terminebis
Sinaarsis gaazrebas da gamoyenebas. swored aseT termins

warmoadgens direqtorTa  Ofiduciuri movaleobani O (Fiduciary
Duties).

britan ul iuridiul literaturaSi kanoniT ganmtkicebuli
ZiriTadi valdebulebani da  fiduciuri valdebuleba ni
erTmaneTisagan gansxvavdeba da Sesabamisad, Sedegebsac
gansxvavebuls iwvevs, vinaidan Ofiducia risO mier nebismieri saxis
valdebulebis darRv eva ar niSnavs fiduciuri valdebulebis
darRvevas. **

rogorc lordma goldsmitma Tavis sityvaSi aRniSna:
sakanonmdeblo  formulireba OZiriTadi valdebulebaniO ar
gulis xmobs rom dire qtoratis valdebulebaTa CamonaTvali
anomwuravi da yovlismomcvelia. mas dasaxelebul ZiriTad
valdebulebaTa garda uamravi valdebulebani gaaCniaT kompaniis
mimarT da mxolod is faqti, rom kanoni ZiriTad val debulebebs
awesebs, diereqtors ar aZlevs saSualebas gaeqces sxva saxis
valdebulebebs , rac maT gaaCniaT. *“°Emisive ganmartebiT , ZiriTad

s45Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Btl, Oxford University
Press, Oxford, 2013, 223.
%4 | ord Goldsmith, Lords Grand Committe® Fabruary 2006 teqsti xelmisawvdomia :
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valdebulebaTa sakanonmdeblo regulirebis mizans

dire qtorTaTvis saTanado in formaciis da codnis miwodeba
warmoadgens da igi miznad ar isaxvs mx olod pasuxismgeblobis
dakisrebas maTTvis. %

Bristol and West Building Society v. Mothewagmis ganxilvisas
nosamarTlem ganmarta rom Ofiducia ri, anu mindobili piri, aris
piri  romelmac ikisra valdebuleba imogmedos mesame piris
sasargeblod an misi saxeliT imgvarad, rom maT Soris warmoiSva
ndobiTi urTierToba. mindobili piris ganmasxvaveb el
valdebulebas warmoadgens e rTgulebis valdebuleba. man unda
gamoiCinos miz anmimarTuli erTguleba mim ndobis mimarT. xolo am
ZiriTad valdeb ulbas gaaCnia ramdenime aspeqti: mindobili piri
unda mogmedebdes keTilsindisierad, ar unda miiRos sargebeli
ndobis gamo, ar unda Caiyenos Tavi iseT mdgomareobasSi, sadac
SesaZloa misi valdebulebisa da piradi interesebis konfligti,
ar unda imogmdos sakuTari an mesame piris sasargeblod, mim ndobi
pirisagan saTanado | nformir ebulobis safuZvelze gacemuli
Tanxmobis gareSe.

zemoaRniSnuli CamonaTvali srulyofi li ar aris, magram
sakmarisia imisaTvis, rom ganisazRvros fiduciuri movaleobis
buneba®* aRniSnuldan gamomdinare SesaZloa daskvnis gakeTeba ,
rom fiduciuri movaleoba erTgulebis da keTilsindisierebis
movaleobebs gulisxmobs.

Extrasure Travel insurance Ltd . v Scattergood sagmis ganxilvisas
mosamarTlem jonaTan qroum (Jonathan  Croy aRniSna, rom
Ofiduciuri movaleoba dakavSirebulia keTilsindisierebisa da
erTgulebis valdebulebis konceptTan, da ara
kompetenturobasTan. naT eli gansxvaveba arsebobs fiduci ur
valdebulebasa da sxva valdebulebebs Soris , romelic fiduciur
urTierTobaSi myof pirs SeiZleba hgondes. am poziciaSi myof
pirs SesaZloa warmoeSvas deligturi an saxelSekrulebo
valdebulebani da es sulac ar niSnavs imas, rom isini fiduciur
valdebulebebs  warmoadg enen. aRniSnulis gaTvaliswinebiT,
sasamarTlos miaCnia , rom Rrma arakompetenturoba SesaZloa
gaxdes moTxovnis safuZveli da ganxilul ignes rogorc zrunvis
movale obis an saxelSekrulebo valdebulebis darRveva, magram
ara rogorc fiduciuri valdebulebis darRveva. S esabamisad, Tuki
gaviTvaliswinebT yvela garemoebas davinaxavT , rom dire qtors
gulwrfelad swamda, rom sawarmos saukeTeso interesebis
Sesabamisad mogmedebda da mxolod imitom, rom rogorc
ganxilvisas gamoCnda , misi es rwmena aragonivruli iyo, an Tuki

http://www.publications.parliament.uk/pa/ld200506/Idhansrd/vo060206/index/6Qha86,

(bolos gamoxmobilia: 06.06.2014)

647 L ord Goldsmith, Lords Grand Comttge, 6 Fabruary 2006,teqsti xelmisawvdomia :
http://www.publications.parliament.uk/pa/ld200506/Idhansrd/vo060206/index/6Qha86,

(bolos gamoxmobilia : 06.06.2014)

648 Bristol and West Building Society v. Mothew 1996 Ch 1, 18&misawvdomia:
http://www.bailii.org/ew/cases/EWCA/Civ/1996/533.ht(hblos gamoxmobilia:06.06.2014 )

649 Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥, Bl, Oxford University
Press, Oxford, 2013, 224.
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misma gmdbam ziani miayena kompanias, ar miuTiTebs fiduciuri
valdebulebis darRvevaze.0

zemoTmoyvanili gansxvavebis arseboba fiduciur da ZiriTad
valdeb uleb ebs Soris ar unda ignes ise gagebuli, rom maT Sris
urTerTkavSiri ar arsebobs, Tu gaviTvaliswinebT im faqtsac, rom
direqgto r Ta mxridan SesaZloa adgili hgondes erTze meti
valdebulebis darRvevas, naTeli gaxdeba maTi gan sxvavebulobis
magram imavdroulad Tanaarsebobis mniSvneloba da
SesaZlebloba.

zemoaRSnulis gaTvaliswinebiT , Inglisis kanonmdebl o bis
Tanaxmad direqtors kompaniis mimarT gaaCnia f i duciuri
valdeb ulebani da valdebul eba gamoiCinos gonivruli zrunva,
flobdes saWiro unarebs (Duty of care and skilf*”

Sesabamisad, fiduciuri movale oba moicavs erTgulebis da
masTan mWidrod dakavSirebul keTilsindisi erebis  movaleobas ,
magram ara zrunvis movaleobas. sasurvelia, rom sagmis
ganxilvisas sasamrTlom naTlad gamijnos  fiduciuri
valdebulebaa darRveuli Tu zrunvis valdebuleba, vinaidan
rogorc wesi, maTi darRvevis gamo sxvadasxva Sedegebi dgeba.

magaliTad , SesaZlebelia wesdebiT  gaTvaliswinebul ignes
zrunvis valdebulebis darRvevis gamo direqtoris
pasuxismgeblobisagan gaTavisuflebis  SesaZlebloba  maSin ,
rodesac fiduciur valdebulebaTa (erTgulebis da
keTilsindisierebis valdebuleba) darRvevis SemTxvevasSi
diregtoris pasuxismgebl obis gamoricxvis SesaZleblobas ar
icnobs aSS -is, inglisis, germaniisa da sagarTvelos

kanonmdebloba.

5.2. gansxvavebis praqtikuli mniSvneloba

zrunvisa da erTgulebis mo valeobas Soris gansxvavebis
arsebobas,  fesvebi inglisur precendentul samarTalSi aqvs. 653
Tumca unda aRiniSnos , rom inglisur kanonmdeblobaSi iSviaTad
SexvdebiT miTiTebas erTgule bis mov aleobaze da terminis

650 Extrasure Travel insurance Ltd v. Scattergood (2003) 1 BCLC 5@8misawvdomia:
http://web2.westlaw.comifid/default.wl?mt=WestlawUK09&db=4902&rs=WLW14.04&findtype=g&tc
=1&rp=%2ffind%2fdefault.wl&spa=intmpg000&ordoc=2002734656&serialnum=2002734656&vr=2.0&
fn=_top&sv=Split&tf=1&pbc=23608274&utid=4bolos gamoxmobilia:06.06.2014 )

851 Mortimore, (Edit) Company Diretors Duties, Liabiliies and Remedies® £d, Oxford University
Press, Oxford, 2013, 224.

652 jqve.228.

®53Drygala, Tim Directors Liability in the Member States of the European Unionlinter , Marcus
(Edit) Legal Capital in Europ, 2006.p.22218, miTiTebulia: Bachner,Creditor Protection in Private

Companies, Anglgserman Perspectives for a European Legal Discourse, Cambridge University Press,
Edinburgh, 2009, 14mixedviT.
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@erTgulebis movaleobaO gamoyenebas. ingliseli  iuristebis
ZiriTadi m sjelobis sagan s warmodgens gansxvavebis arseboba
fiduciur movaleobas da im movaleobas Soris , romelsac isini
Ozrunvisa da unarebisO (Duty of care and skill movaleobas uwodeben.
kompaniaTa Sesaxeb aqtSic ar arsebobs konkretuli miTiTeba
erTgulebis movaleobasTan dakavSirebiT. 653

654

kompaniaTa Sesaxeb aqtSi aRniSn ulia , rom diretors gaaC na
sawarmoze gonivruli zrunvis da unarebis flobis movaleoba,
Sesabamisad praqgtikuli SekiT xva rac SeiZl eba arsebobdes |,
Semd gomSi mdgomareobs: k omparativistul liter aturaSi

gamoyenebuli  gulmodginebis movaleoba  (duty of diligencg>® moicavs
Tu ara igive sazRv rebs, rasac inglisur literaturaSi
gamoyenebuli zrunvis movaleoba (duty of carg. profesori klaus
hofti, aRniSnavs rom gulmodginebis movaleoba warmoadgens
zogad formulas ufro specifikuri valdebulebebisaTvis,
romlebic dakonkretebul igna sasamarTlo praqgtikisa da
iuridiuli literaturis mier. %7 (Ohe duty of duligence is just a general
formua for more specific duties which have been concretized by case law and legal
literature. One of these is the duty to act within the limits of th€)law

aSSSi  termini Giduciuri movaleobaO direqtorTa
vald ebuleb as gamoxatavs da ZiriTadad m oicavs zrunvisa d a
erTgulebis valdebulebas, aseve keTilsindisierebis
valdebulebas , Tuki mas calke valdebulebad ganvi xilavT.
kompaniaTa Sesaxeb aqti ®®* calsaxad aRniSnavs, rom fiduciuri
valdebulba, kanonSi konkretul valdebulebaTa garda aseve,
arsebiTad diregtoris nebismieri saxis valdebulbas moicavs
kompaniis mimarT.

mniSvnelov ania yuradReba mieqces terminis  konteqstualur
gamoyenebaac, vinaidan igi SeiZleba gamoyenebul ignes ara marto
dire qtorTa, aramed aqcionerTa da zog SemTxvevebSi kreditorTa
mimarTac, radganac maTac gaa CniaT fiduciuri valdebulebani
sawarmos mimarT.

germaniis SezRuduli pasuxismg eblobis sazogad oebis Sesaxeb
kanonis 43 -e paragrafi (GmbHG, &43 warmoadgens sakvanZo muxls
germanul Sps -Si direqtorTa pasuxismgeblobasTan dakavSirebiT.
radganac sakvanZo muxls war moadgens mis ganmartebasa da
interpretacias mniSvenelovani adgili eTmoba  germanul

®54Bachner,Creditor Protection in Private Companies, Ar@erman Perspeues for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, 147.

855 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, 147.

66 garTul iuridiul literaturaSi duty of diligence gadaTargmnilia rogorc
gulmodgine xelmZRvanelis movaleoba, igi aseve gamoiyeneba rogorc zrunvis

movaleobis (duty of care) sinonimi.ix. Wanturia,  korporaciuli marTva da
xelmZRvanelTa pasuxismgebloba sakorporacio samar TalSi, gamomcemloba
OsamarTali,O Th., 2006, 199.

857 Bachner,Creditor Protection in Private Companies, Ar@erman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, 148.

658 Companies Act, sec.178 (2)

859 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, 150.
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iuridiul  literaturaSi, Tumca samarTlianoba moi Tx ovs
aRiniS nos, rom ingliseli iuristisaTvis, rbilad rom vTqvaT ,
aRniSnuli muxli bundovania. 660

germanuli standartis T anaxmad savsebiT Cveulebriv mov | enas
warmoadgens is faqti , rom sakanonmdeblo regulaciam Tauvisi
konturebi mecnierTa naSromebSi gamoTgmuli mosazrebebis
Sesabamisad SeiZinos. *' germaneli iuristisaTvis naTelia, rom
GmbHG, &43 adgens ZiriTad wesebs da konkretulad ar ay al ibebs
normebs direqtorTa valdeb ulebis Sesaxeb. magaliTad , aRniSnuli
paragrafis meore nawili Z al ze zogadia, romlis Tanaxmadac:
Qlireqtorebi , sawarmos mimarT darRveuli valdebulebis gamo
pasuxs ageben solidarulad, cal -calke da erToblivad. O %2
Sesabamisad, rogorc Cans 432 paragrafi direqtorTa
valdebulebebze saubrobs yovelgvari konkretizaciis gareSe, (aq
dakonkretebuli ar ari s Tu ra valdebulebebzea saubari ) magram
aRniSnuli normidan naTlad gamomdinareobs, rom arsebobs mTeli
rigi  valdebulebebis a, romlebic dirqtorebs gaaCniaT da
romelTa darRve vac maT pasuxismgeblobas gamoiwvevs.

aRniSnulidan gamomdinare unda iTgvas , rom Sps-s Sesaxeb
geremanuli kanoni arc adgens da arc gamoricxavs erTgulebisa
da sxva fiduciur valdebulebebs. ¢ dResdReobiT ar ¢ Spss
Sesaxeb  kanoni GmbHG, da ar c ss-is  Sesaxeb  kanoni
(Aktiengesetz (AktG) ar saubrobs erTgulebis movaleobaze
(Treupflicht,/- Duty of loyalty da aRniSnuli koncefti kom parativistuli
do gmaturi naSromebis inovacias warmoadgens. 665

Sps-s Sesaxeb 43-e paragrafi sakmaod moqgnilia da kom fortul
garemos gmnis sas amaraTlosaTvis misi ganmartebis
TvalsazrisiT. 666

germaniis federaluri sasa marTlos mier ganxilul erT -erT
sagmeSi, mopasuxe direqtorma Seityo ax ali teqgnologiis Sesaxeb,
romlis kompaniis produqtis gaumjob esebisa Tvis gamoyeneba iyo

SesaZlebeli. magram nacvlad imisa, rom gamoeyenebina axali
tegnologia kompaniis interesebisaTvis, igi gadadga direqtoris

poziciidan, xolo cota xanSi TviTon Segmna yofili kompaniis

konkure ntuli bizn esi. federalurma sasamarTlom Tav dapirvelad
ganmarta, rom direqtors gaaCnia valdebuleba ar iyos

850 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal

Discaurse, Cambridge University Press, Edinburgh, 2009, 153.

851 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal

Discourse, Cambridge University Press, Edinburgh, 20091543

%52 Gesetz betreffend die Gesellsdeaf mit beschrSnkter Haftung (GmbHG)&43 ¥2Jmisawvdomia:
http://www.gesetzém-internet.de/bundesrecht/gmbhg/gesam{lmaibs gamoxmobilia:
17:05.2014)

653 Bachner,Creditor Potection in Private Companies, Anglzerman Perspectives for a European Legal

Discourse, Cambridge University Press, Edinburgh, 2009, 154.

664 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal

Discourse, Camhiige University Press, Edinburgh, 2009, 155.

855 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal

Discourse, Cambridge University Press, Edinburgh, 2009, 155.

856 Bachner,Creditor Protection in Private Companiésiglo-German Perspectives for a European Legal

Discourse, Cambridge University Press, Edinburgh, 2009, 155.
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konkurenciaSi sakuTar kompani asTan, Tumca aR niSnuli muxli  exeba
diregtoris poziciaze myof pirs da misi gavrceleba, sagmis
garemoebebis gaTvaliswinebiT, mopasuxe direqtoris mimarT ver
moxerxda, vinaidan kompaniasTan k onkurencias adgili hgonda
direqto ris poziciidan wasvlis Semdeg, aRniSnuli norma Ki
diregtors ukrZalavs kompaniasTan konkurencias . amis nacvlad ,
mosamarTlem ufro zogad da mniSvnelovan valdebulebaze gaakeTa
xazgasma da ganmarta, rom direqtori vald ebulia daicvas
kompaniis interesebi da pirad interesebze ufro maRla daayenos
isini . Sesabamisad, federalurma sasmarTlom daadgina , rom
moceml SemTxvevaSi direqtori jer kidev ar iyo wasuli
samsaxiridan , igi asrulebda Tavis movalebas , rode sac axali
teqnologi  ebis Sesaxeb Seityo, amitom man daarRvia sawarmos
mimarT erTgulebis movaleba, rodesac saTanado gulmodgineba ar
gamoiCina da sawarmosaTvis a xali teqgnologi is SeZena ar
uzrunvelyo. aRniSnul gadawyvetilebaSi sasamarTlos mier
dire qgtoris saTanado gulmodginebis (Gebotene Sorgfalt Due Diligence
movaleoba oTxjer aris naxsenebi , Xolo erTgulebis movaleoba
(Treupflicht, / Duty of loyalty mxolod erTxel gamoiyen eba, isic
gulmodginebis movaleobasTan kombinaciaSi. Sorgfaltund Treupflicht /
Duty of diligence and loyaltygadawyvetil ebis sakanonmdeblo saf  uZvlad
sasamarTlo uTiTebs Sps -s Sesaxeb kanon is 43 -e paragrafis pirvel
nawilze, rom elic Zalian zogadia da adgens direqtoris
movaleobas marTos kompania mowesrigebuli biznesmenis
gulmodginebiT. % aRniSnulidan gamomdinare SeiZleba iTgvas, rom
erTgulebis movaleoba konceptualizirebulia ro gorc ufro
farTo  gulmodginebis  movaleobis erT -erTo aspeqti. **

mewarmeTa Sesaxeb kanonis teqstSi mxolod erTxel aris
Ogulmodgineba® gamoyenebuli ss -is direqtorTa movaleobasTan
kavSirSi . kerZod, 56.4 mxul is pirveli winadadebis Tanaxmad,
direqtorebma keTilsindisierad da gulmodgined unda Seasrulon
dakisrebuli amocanebi. ssk-is 316e muxlis meore nawilis Tanxmad
Tavisi Sinaarsisa da xasiaTis gaTvaliswinebiT valdebuleba
SeiZleba yovel mxares akisrebdes meore mxaris uflebebisa da
gonebisadmi gansakuTrebul gulisxmierebas

z emoaRniSnul normebze dayrdnobiT SesaZlebeli a Tu ara
daskvnis gakeTeba, rom qarTuli kanonmdeblobac ic nobs
gulmodginebis movaleobas s wored iseT standarts , rogorc es
germanuli kanonmdeblbiT aris dadgenili? ras moicavs garTuli
kanonmdeblbiT dadgenili gulmodginebis movaleoba aris is
iseTive farTo da zogadi cneba rogorc profesori hopti
aRniSnavs da agac warmoadgens zogad formulas ufro
specifikuri valdebulebebisaTvis, romlebic dakonkretebul unda

ignes sasamarTlo pragtikisa da iuridiuli literaturis mier?
dasaxlebeuli nomrebis analizis safuZvelze analogiuri
daskvnis gakeTeba SesaZlebelia. Tumca kidev erTxel igrZnoba

567GmbHG &43 (1)
%58 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, 156.
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mewarmeTa Sesaxeb kanonis arasi stemuroba da araTanmimdevruloba,
vinaidan kanonis me-9 muxli ar iyenebs direqtoraTa movaleobebis
mimarT  sityvas  OgulmodginebaO, aq agcenti gakeTebulia
keTilsindi sierebaze .

sadavoa aris keTilsindisierebis valdebuleba erTgulebis
movaleobis Semadgeneli nawili , Tu 1 gi calke movaleobas
warmoadgens. zrunvis movaleobis damoukideblad arseboba udavoa
da eWvs ar iwvevs. aRniSnulis gaTvaliswinebiT kanonis mier

arCeuli unda ignes ganviT arebis ra gzas daadgeba, airCevs
germanul models sadac gulmodginebis mov aleoba moicavs
arebiTad yvela m ovale obas da am mvale obis ganmartebis
safuZvelze unda moxdes dregtoris movale o baTa dakonkreteba Tu
airCevs models , romlis Tanaxmadac z runvisa, erTgulebi sa da
keTilsi  ndisierebis movale obis zogadi definicia mocemulia
kanonSi. isini gansxvavebulia erTmaneTisgan da Sesabamisad , maTi

darRvevac gansxvavebul Sedegebs iwvevs. imis gaTvaliswinebiT :
rom sagarTveloSi saTanadod ar aris ganviTarebuli samarTlis
es darg ida sasamarTlo pargtika, Semdgomi gaugebrobebis Tavidan
acilebis  mizniT , umjobesia sakanonmdeblo doneze moxdes
ZiriTad movalebaTa gansazRvra. miTumetes Tu gaviTvaliswinebT
rom 2006 wlis reformis Sedegad, direqtoris movaleobaTa
sakanonmdeblo doneze detalur mowesrigebas mianiWa prioriteti
precedentuli samarTlis mimdevarma gveyanam , inglisma.

paradoqsulad JRers , magram germanuli  kanonmdebloba
direqtoris movaleobasTan dakavSirebiT, ufro metad eyrdnoba
Odauwerel normebsO , vidre inglisis kanonmdebloba kompaniaTa
Sesaxeb agtis (Companies Act. 2006miRebis Semdeg.*”

ingliseli iuristi sawarmoze go nivruli zrunvis,
gulmodginebis da unarebis gonis movaleobas aRigvams , rog orc
erT valdebulebas dir e or Ta mTel rig valdebulebe bs Sori s,
rac gansxvavdeba fiduciuri valdebulebisagan, radgan isini ar
eyrdnobian zrunvisa da gulmodginebis  standarts. "

aRniSnulis sapirispirod, germaneili iuristi dire go rTa
movaleobis ZiriTad principad gulmodginebis movaleobas aRiqvams
da mis gveS aerTianebs yv ela sxva movaleobas , rac dir eqtors
gaaCnia, maT Soris erTgulebis movaleobasac " Tumca aRniSnuli
faqti ar niSnavs imas, rom germanuli kompaniis dire gtori
advilad daaRwevs Tavs pasuxismgeblobas. Tuki valdebulebis
darRvevam kompanias ziani miayena iTvleba, ro m direqtori ar
mogradebda saTanado gulmodginebis farglebSi, xolo
sapirispiros dadastu r ebis vald ebuleba direqtor s akisria. "

diregtors SeuZlia Tavidan a i ridos pasuxismgebl oba, Tuki mis
mier gadawyvetileba miRebul igna damoukidebeli profesionaluri

89 Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal
Discaurse, Cambridge University Press, Edinburgh, 2009, 156.
670Bachner,Creditor Protection in Private Companies, Ar@lerman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, 157.
71 jgve. 157.

672 jgve. 158.
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rCevis safuZvelze , an Tuki igi daeyrdno kanonis praqtikaSi
gabatonebul interpretacias. 673

valdebulebisagan  gaTvisuflebis  aRniSnuli  safuZvlebi
gamoiyeneba erTgulebis movale obis darRvevis mimarT, iseve
rogorc misi gamoyeneba SeiZleba moxdes sxva valdebulebaTa
darRvevisas. ™

zemoaRniSnulidan gamomd inare, naTeli xdeba , ratom uwodebs,
zogadad germanuli iuridiuli praqgtika dire gtorTa mxridan
valdebulebis darRvevas gulmodginebis movaleobis darRv evas,
maSin rodesac inglisSi mas fiduciuri movaleobis  darRvevas

uwodeben.”” (Breach of Fiduciary Duty

V. samewarmeo gadawyvetilebis Tavisufleba
The Business Judgment Rule

Business Judgment Rular uzrunvelyofs direqtoris gadawyvetilebis
upirobo dacvas gasacCivrebisagan

Business Judgment Rule does not irrevocably shield
decisions of corporate directors from challerfgé

73 jgve.
74 jg ve.
675 jgve.
76 Gimbel v. Signal Cos, 316 A2d 619 (Del. 1974Xelmisawvdomia:
https://casetext.com/case/gindyesignatcompaniesnc-2#.U693z42SxAs (bolos

gamoxmobilia:23.06.2014) ix. aseve. Wolcott, Jr, Boswell,Delaware Code Anotated, Michie,
Delaware, 2011,P.85ik.aseve. Delaware Corporation law Annootated0132014 Ed,As amended up
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Ohe Business Judgment Rul® aris direqtoratis mmarTvelobiTi

funqciis  prerogativis aRiareba, delaveris sakorporacio
samarTlis 141 @) nuxlis Tanaxmad, igi warmoadgens prezumcias,
romlis Tanaxmadac igulisxmeba, rom gadawyvetilebis miRebisas
direqtorati mogmedebda informirebulobis safu Zvelze,
keTilsindisierad da gulwrfeli wmeniT, rom ganxorcielebuli

mogmedeba kompaniis saukeTeso interesebs emsaxureboda. xolo

prezu mcils gadalaxvis valdebuleba im mxares aqvs, vinc
direqtoris mogmedebas eWvqveS ayenebs.O 77

1. The Bushess Judgment Rule

1.1.Business Judgment Rulds ganmartebisaTvis

komparativistul  kvlevaSi udidesi mniSvneloba eniWeba
terminTa sworad gamoyenebas. aseTi kvlevisas terminis Targmnis
mcdelobis SemTxvevaSi sifrTxilis gamoCenaa saWiro, raTa
sityvasityviTi Targmanis gamo ar da ikargos ins t it ut is Sinaarsi
da SecdomaSi ar ignes Seyvanili mkiTxveli. zog SemTxvevaSi ,
terminTa zusti Targmna ver xer xdeba da arc aris mizanSewonili
aseT dros umjobesia termini darC es imave enaze da mxolod
ganimartos misi S inaarsi. davis sagans ar warmoa dgens is , rom
amosaval wertilad miCneul unda ignes Sinaarsi, mizani , da ara
sityvas i tyviTi Targmani.

Business Judgment Redarkve ulwilad warmo adgens damabalansebel
meganizms, romlis Tanaxmadac direqtorebs miniWebuli aqvT
mniSvnelovani da arsebiTi diskreciis ufleba gadawyvetilebaTa
miRebis procesSi, magram amavdroulad ar arian uflebamosilni
sakuTari piradi interesi daayenon agcionerTa da kompaniis
interesebze zemoT. “® aRniSnuli balansi gamoixateba uamrav

winapirobebSi, romelic direqtoris mier dakmayo filebul unda
ignes, rom moxvdes biznes jajment rulis dacis qves. 679

aRniSnulis gaTvaliswinebiT , ver daveTanxmebiT Business Judgment
Ruleis Targmnas rogorc samewarmeo gansjis wesi %0 da amgvarad am
terminis damkvidrebis mcdelobas garTul iuridiul
literaturaSi, vinaidan aRniSnuli Targmani ufro

sityva -sityviT ia vidre Sinaarsobrivi da am institutis
daniSnulebisa da Sinaarsis gamomxatveli, rac TavisTavad cxadia,
mkiTxvels, SecdomaSi  Seiyvans da mcdar  Sexedulebas
Camouyalibebs amrekuli samarTlis am marT lac SesaniSnav

to and including the 2013 Regular Session of the One Hundred-$evaith General Assably, Lexis,
Nexis, Delaware, 2013, 54.

677 Aronson vs. Lewigl73 A.2d 805, 811 (Del.1984)

678 Bainbridge,Corporate Law, % Ed, Faundation Press, New York, 2009, 110.

679 Bainbridge,Corporate Law, ? Ed, Faundation Press, New York, 2009, 110.

680ix. maisuraZe., Osamewarmeo gansjis wesisO ganmartebisaTvis, 108 -126, samarTlis
Jurnali, Tsu iuridiuli fakulteti #1 -2, 2010
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gmnilebaze.
Business Judgment Redemisi bunebis da Sinaarsis gaTvaliswinebiT

ar SeiZleba wesi ewodos. pirigiT, aRniSnuli ins tituti sworedac
amtkicebs , rom ar arsebobs samewameogadawyvetileb is miRebis
unif i cirebuli wes ebi . binzesis ganviTarebisa da

mravalferovnebis gaTvaliswinebiT es SeuZleblia. swored amitom
Business Judgment Rulenodelirebulia imisaTvis, raTa daicvas iseTi
diregtorebi , romlebic wesebs ar eqvemdebarebian, IReben sarisko
gadawyvetilebebs . rogorc zemoT aRiniSna , diregtori xSir
SemTxvevaSi OizZulebulia® miiRos sarisko gadawyvetil eba. aseT
direqtors ki dacva sWirdeba da imsaxurebs kidec amas. mTavaria
riskis aRebisas ar arRvevdes im fundametur valdebulebebs, rac
sawarmos mimarT gaaCnia.

Business Judgment Rular adgens mogmedebis standarts, wess,
romelic daculi unda ignes direqtorTa mier, aramed misi

gamoyeneba xdeba sasamarTl os mier yoveli konkretuli sagmi dan
gamomdinare, am sagmis specifikis gaTvaliswinebiT. %1 swored
amitom igi ar warmoa  dgens (cevis wess direqt orebisaTvis, aramed
aris varaudi, prezumcia, daSveba imisa, rom dirgtori mogmedebs
keTilsindisierad sawarmos saukeTeso interesebis
gaTvaliswinebiT, xolo aRniSnuli varaudi marTalia manam, sanam
sawinaaRmdego ar damtkicdeba sasamarT] 0S mier.

sakmaod xSirad arasworad gagebuli da ganmartebuli Business

Judgement RulesaerTod ar wamoadgens rame saxis wess an wesebs. mas
ar agvs savaldebulo xasiaTis Sinaarsi, is ar Seicavs arsebiT
akrZalvebs an gmedebis dasaSvebobas direqgtorebisaTvis, aramed
wa moadgens direqtoris gadawyvetilebaze sasmarTlos
kontr olis standarts. sxvagvarad mas SeiZleba direqtoris
gadawyvetilebaSi sas amarTlos Caurevlobis standarti ewodos .
rogorc naTlad Cans Business Judgment Rulesulac ar
warmoadgens raime saxis wese bs diregtorebisaTvis, aramed igi
gamoiyeneba  sasamarTlos, @ mosamarTlis mier  konkretuli
gadawyvetilebis Sesafaseblad, rac kidev erTxel miuTiTebs im
garemoebaze, rom am institutis mniSvnelobis sityvasityviTi
Targmani mizanSewonili ar aris.
Business Judgment uR-operirebs rogorc sasamarTlo ekonomiis
wesi, rogorc prezumcia, da rogorc OusafrTxo navsadgomiO (Safe
Harbor), Tumca igi ar warmoadgens qcevis wess, romel funqciasac
zrunvis movale oba asrulebs .°®% swored amitom , igi kanonmdeblis
mier direqtorisaTvis miniWebuli diskreciuli uflebamosilebis
farglebSi s amewarmeo gadawyvetilebis Tavis  ufleba ufroa , vidre
raime saxis wesi da swored es Tavisuflebaa am institutis

682

%81 KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, P.224

%82 Branson, The rule that is not a rueThe Business Judgement Rubeglmisawvdomia : H
http://heinonline.org(bolos gamoxmobilia: 05.05.2014)

%83 Branson,Corporate Governance, The Michie Compam Publishers, Virginia1993, 334. The

Business Judgement Rule operates as a rule of judicial economy, as a presumtion, or as a safe harbor, The
Business Judgement Rule, however, is not a rule of conduct, which remains the duty of care
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umTavresi Rirseba.

1.2. The Business Judgment Rulis mni Svneloba

The Business Judgment Rulear miekuTvneba samarTlis normaTa im
kategorias r omlis mogmedebis sfero, gamoyen ebis farglebi
calsaxad dadgenili da aRiarebulia iuridiul literat uraSi Tu
praqtikaSi. es instituti didi diskusiis sagania, vinaidan
garkveulwilad SeiZleba iTqvas, rom bundovania misi gamoyenebis
sfero da Sinaarsi. erTi SexedviT martivi, sakaorporacio
samarTlis sferoSi momuSave iuristisaTvis cnobili am

institutis sasamarTlos mier gamoyeneba , arc Tuise naT  lad aris
daregulirebuli. magali Tad, amerikis, kerZod delaveris Statis
precedentul samarTalSi aris sagmeebi, sadac sasamarTlos mier
arsebiaTad sxvadas xvagvari ganmarteba mieca am institu ts da

Sesabamisd, Sedegebic gansxvavebuli dadga.

The Business Judgment Ride tradiciul OgamarTle basO
warmoadgens miTiTeba, rom sasamarTloebi ar warmoadgenen biznes
eqgspertebs, Tumca es veraferi argumentia, vinaidan mxolod biznes
samarTali ar miekuTvneba im kompleqsur da bundovan sagmeTa
ricxvs, romlis garkveva da gadawyvetac sasamarTlos uwevs.
aRniSnuliins  t itutis sasargeblod kidev erTi argumenti aris is ,
rom igi  asrulebs  gadawyvetilebis  mi Rebis  procesSi
mastimulirebel f unqcias. ** rogorc aSS  -i uzenaesi sasamarTlos
mosamarTlem jeksonma 1953 wlis gadawyvetil ebaSi SesaniSnavad
aRniSna:

OCven gadawyvetil eba saboloo imis gamo araa rom Cven
uSecdomoni varT, magram Cven varT uSecdomoni swored imitom,
rom Cveni gadawyvetileba sabolooaO % (AQVe are not final because we are
infallible, but we are infallible only because we are finplO

arc direqgtorati da arc sasamarTlo ar aris uSecdomo,
magram vinmes aucileblad unda hgondes saboloo sityva, vinaidan
sxva SemTxvevaSi miviRebT sagmis gasaCivrebis da ganxilvis
dausrulebel process. aRniSnulidan gamomdinare kiTxva martivad
JRers: vis ufro Seefereba gaexvios OSeucdomlis mantiaSiO da am
mizeziT miekuTvnos saboloo gadawyvetilebis ufleba,
direqtorebs Tu mosamarTleebs.? 687

684ix. Brehm v. Eisner, 746 A.2d 24#Del.2000); McMullin v. Beran, 765 A. 2d 910 (Del.2000)
miTiTebulia: Bainbridge, Corporate Law, % Ed, Faundation Press, New York, 2009, 103.
mixedviT

%85 Bainbridge,Corporate Law, ? Ed, Faundation Press, New York, 2009, 104.

s86Brown v. Allen, 344 U.S.48, 540 (1953) (Jackson, Jiy. Bainbridge, Corporate Law, % Ed,
Faundation Press, New York, 2009, 104.

687 Bainbridge,Corporate Law, ? Ed, Faundation Press, New York, 2009, 104.
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erTi mxriv racionalurad moazrovne aqcionerisaTvis SesaZloa
menejmentis  mxridan  kompaniis marTvis procesSi daSvebuli
Secdoma ufro misaRebia , vid re sasamrTlos mier sagmis SecdomiT
ganxilva da gadawyveta. magram, aRniSnuli pozitiuri ganwyoba
daSvebuli Secdomis mimarT arsebobs mxlod maSin ,  Tuki
direqtoris  gadwyvetleba  motivirebuli  iyo  aqcionerTa
simdidris gazrdis saWiroebiT. ra motivebi amoZravebda
diregtors gadawyvetulebis miRebsisas mogdebda Tu ara igi sxva
safuZliTac, garda aqcionerTa Semosvlis gazrdisa, adgili gonda
Tu ara interesTa konfligtis Semcvel garigebas (selfdealing) da
cdilobda Tu ara igi aqcionerTa motyuebas, ukve cdeba
gulwrfelad da ke Tilsidisi erad daSvebuli Secdomis farglebs
da ganzraxuli samarTaldarRvevis (Intentional Miscondugt kategorias
ganekuTvneba cxadia, rom aseT SemTxvevaSi racionalurad
moazrovne agcioners urCevnia sasamrTlom ganixilos sagme. 688

The Business Judgment Rule is mTavari mamoZravebeli Zala aris
imis aRiareba, rom arsebul realobaSi diregtori OiZulebuliaO

garkveuli riski gaswios. Sesabamisad , aRniSnuli wesi xels
uwyobs efeqturi korporaciuli politi kis ganviTarebas da icavs
direqtors, aZlevs saSualebas mas Tavi aaridos pirad

pasuximgeblobas da aseve daicvas Tavi ew. OmomCivaniO
aqcionerebisagan. ¥

1.3 Business Judgment Rulés gamoyenebis gamoricxva

Business Judgment Ruleggamayeneba rodesac direqtoris mier
biznes gadawyvetilebis miRebas aqvs adgili. gadawyvetileba
mogmedebisagan Tavis Sekavebis Sesaxeb, aseve xvdeba misi mogmedebis
sferoSi, magram igi ar mogm edebs, Tuki d ir eqgtoris mier sa erTod
ar aris gadawyvetileba miRebuli. nacvlad Business Judgment Rulke
gamoyenebisa, umoqmedobis gamo da madgari Sedegebi, zrunvis
movale o bis mimarT arsebuli winapirobebis Sesabamisad
ganixileba .

688 jgve. 105.

%89 KenyonSlade,Mergers and Takeovers in The US and UK lamd practice, oxford university press,
New York, 2004, 220.

690 Bainbridge,Corporate Law, ? Ed, Faundation Press, New York, 2009, 110.
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a. gadawyvetilebis miReba piradi intere sebis ar mqone da
damoukidebeli direqtorebis mier

Business Judgment Rule is Tanaxmad ivaraudeba , rom dire qtors
gadawyvetilebis miRebisas ar gaaCnia interesTa konfligti.
direqtori  dainteresebulia , Tuki  gadawyvetilebas masze
materi alur i gavlena aqvs (an SeiZleba qondes) imgvarad, rom is
ar igneba gaziarebuli kompan iis an/da aqgcioerTa mier. 91

materialuri  gavlenis qveS igulis xmeba rogorc raime
sargeblis miReba , aseve piriqiT danakargis gancdac. direq tors
gaaCnia piradi daintereseba Tuki igi yidul obs an piriqiT
mihyidis rames kompanias, an Tuki kompaniasTan aformebs kontragts
garkevuli saxis momsaxurebis gawevis Ses axeb (garda sak uTari
uflebamos ilebis ganxorciel ebasTan dakavSirebiT gaformebuli
momsaxurebis  xelSekrulebisa ), Tumca unda aRiniSnos, rom
direqgtori SeZleba iyos dainteresebuli im SemTxvevaSic , rodesac
igi ar aris kompanisaTan gaformebu li kontragtis mxare. 692

garda aRniSnulisa , direqtori aseve damoukdebeli unda iyos ,
rac gulis xmobs gadawyvetilebis miRebas mxo lod kompaniis
interesebis da mi  znebis gaTvaliswinebiT da ara gare, ucxo
fagtor ebis gavleniT da zemogmedeb is Sedegad. * aRniSnulidan
gamomdinare, direqtori romlic aris dainteresebuli mxaris

mimarT garkveuli vald ebulebis an misi gavlenis qveS, ver
akmayofilebs damoukidebeli direqgtorisaTvis saWiro
moTxovnebs.**
b. TaRliTobisa da ukanonobis ararseboba (Absence of Fraud or
lllegality)

Business Judgment Rule gamoricx avs  sasamarTlos  mier
diregtoratis iseTi gadawyvetilebis ganxilvas da Sefasebas,
romelic TaRliTurad da k anonmdeblobis darRveviT aris
miRebuli. arsebiTi mniSvnelobisaa, zogadad aqgqvs Tu ara
dir eqtorats valdebul eba imogmedos kanonierad. ra Tgma un da,

bordi ar ar aris uflebamosili daarRvios kanoni, winaaR ndeg
SemTxvevaSi yvela sTanado piris pasuxismgebl obis sakiTxi
dadgeba.®”

691 jgve..110.

892 jgve..111.

693 Seminaris v. Landa, 662 A.2d 1350, 1354(Del.1985) Bainbridge, Corporate Law, %' Ed,
Faundation Press, New York, 2009, 111.

6% Bainbridge,Corporate Law, % Ed, Faundation Press, New York, 2009, 111.

6% jgve. 112-113.
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g. gonebis ganiaveba

Business Judgment Ruleer daicavs direqtorebs , Tuki maTi mxridan
kompaniis qonebis ganiaveb as aqvs adgili. aqtivis ganiaveba
mMoiTX OVvs mtikcebul  ebas, rom miRebuli anazR  aureba
araadeqvaturia im sargebelTan , rasac kompania konkretuli
tranzaqciidan iRebs. sas amarTlo uars ityvis aqtivis ganiavebis
safuzvli T sagmis ganxilvaze , Tuki nebismier gonier adami ans
SeuZlia daaskvnas, rom aseT gari gebas kompaniisaTvis azri hgonda.
sasamarTlos mier savsebiT marTebulad miCneulia , rom aqtivis
ganiavebis doqtrina sagms ganxilvis Zalian mkacr standar ts

warmoadgens, warmatebuli  sarCelebi aRniSnul sakiTxTan
dakavSirebiT sakmaod iSviaTia. 69

d. racionaluroba

Brehm v. Eisnessagmis ganxilvisas delaveris sasmarTlom aRniSna,
rom Business Judgment Rular gamoiyeneba maSin, rodesac saxezea
diregtoratis mxridan imgvari mogmedeba, rom SeuZlebeli a misi
ganxilva rogorc racionaluri , binzes miznebisaTvis misaRwevad
ganxorci ele buli gmedebisa. *’ sxvagvarad , gadawyvetileba imdenad
aragonivruli da aramizanSewonilia, rom ar imsaxurebs moxvdes
Business Judgment Rulies dac vis qveS. rogorc delaveris sasamrTlom

Galiardi v. Trifoods IntOl, Incsagmis ganxilvisas aRniSna , direqtoratis
zogierTi gadawyvetileba iseTi Seuwynarebeli, utyvi da
aragonivrulia, rom Business Judgment Rule ver daicavs maT

sasamarTlos Carevisagan. **

e. gadawyvetilebis miReba informirebulobis safuZvelze
(Process Due Care)

Business Judgment Rules Tanaxmad , diregtoris pasuxismgeblobas ar
gamoiwvevs Secdomis daSveba, Tuki igi samewarmeogadawyvetilebis
miRebisas gulwrfeli da patiosani iyo. % aRniSnuli principi
iseve Zvelia rogorc Tavad es wes i. kerZod, 1829 wels |,
Percy v. Millaudonsagmis ganxilvisa s mosamarTlem aRniSna:

OusamarTloba igneba direqto rebs movTxovoT srulyofi li
codna, radgan Seumcari aravinaa . adamianis buneba Secdomebiskenaa

6% jgve. 114.

697Brehm v. Eisner, 746 A.2d 244 (Del.2000)

%9 Galiardi v. Trifoods IntOl, Inc 683 A.2d 1049,14852 (Delch.1996) CThere is a theoretical
exception... that holds, that some decisions may be so OegregiousO that liability for losses the cause may
follow even in the absence of proof of conflict of interest or improper motivation. The exception, however,
hasresulted in no awards of money judgmefis

99 KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 221.
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midrekili, Sesabamisad aravin isurvebs gaswios samsaxuri amgvari
makacri pirobebiT.O ™

imisaTvis, rom Tavidan airidos pasuxismgebl oba da moxvdes
Business Judgment Rubke dacvis qveS, direqgtori valdebulia
gadwyvetilebis miRebisas daicvas Semdegi standarti:

L. 2o 939G 0agds dooml 0bgm®dodgoymmdbols boggydggabyg;
2odmA03bml 0b@ghgbms jmbgeoddo;

3. >OLgdmdEgl aowsfyg9@domgdols Jomgbols MsE0Mbs@y®o
Logyzdggao™

direqtorma unda miR os informirebuli gadawyvetileba.
rogorc aRiniSna, am gadawyvetilebis miRebisas igi
uflebamosilia daeyrdnos Sesabamis rCevebs. gadawyvetileba
interesTa konfligtisgan Tavisufali unda iyos, interesTa
konflgtis Semcveli garigebis (SeltDealing) arseboba direqtorebs
uspobs Business Judgment Rtk mier dadgenili dacvis meganizmis
gamoyenebis SesaZleblobas. dire qtors unda hgondes racionaluri
safu Zveli rvmenisaTvis, rom gadawyvetileba kompaniis saukeTeso
interesebs emsaxureba. aRniSnuli ZiriTadad gulisxmobs, rom

gadawyvetileba aSkarad aragonivruli (Manifestly Unreasonabje ar
unda iyos .

sasamarTlos mier  araerTxel igna  dadgenili, rom
direqtoratis gadawyvetilebas ar gaaCnia  racionaluri

safuzveli, Tuki misi mogmedeba uxeS gaufrTxileblobas Seicavs. 708

aSS-Si  damkvidrebuli  sas amarTlo  praqgtikis  Tanaxmad
Business Judgment Rtle aris prezemcia, romelic gulis xmobs,
gadawyvtilebis miRebisas :

1) direqtoris damoukideblobas ;
2) piradi dainteresebis ar gonas ;
3) keTilsindisierebas ;

4) jerovani da saTanado mzrunvelobis gamoCenas 7,

amasTan sul cota ori winapiroba unda arsebobdes , rom moxdes
Business Judgment Rtk gamoyeneba sasamarTlos mier . pirveli , igi
gulis xnobs, rom direqgtorma miiRo Segnebuli da gaanalize buli

" percy v. Millaudon 68, 78 (La.1829)miTitebulia: KenyonSlade Mergers and Takeovers irhe

US and UK law and practice, oxford university press, New York, 2004, ni2iedviT.

701 Barnes, Dworkin, RichardsLaw For Business, 12 Ed, McGrawHill Education, New York,
2014,521.

702 Barnes, Dworkin, RichardsLaw For Business, 12 Ed, McGrawHill Education, New York,
2014,521.

703 jgve. 521.

"94KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 225.
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biznes  gadawyvetileba. ( gamoiyeneba mxolod  direqtoris
mogmedebis  Sesafaseblad da misi gamoyeneba ar aris
mizanSewonili rodesac direqtorebma uari ganacxades, sakuTari
valdebulbis Sesrulebaze an saxeze ar aris gaazrebul,
Segnebuli gaawyvetileba, direqtorma ubralod ar imogmeda.
(echnically Speaking, the rule has no role where the directors have either abdicated
their functions, or absent a conscious decision, failed to°%€%) aqve unda
aRiniSnos, rom direqtoris Segenebuli gadawyvetielba,
mogmedebisagan Tavis Sekavebis Sesaxeb -direqtorTa mxridan
umogmedobisagan gansxvavebiT - Business Judgment Rul#s dacvis qveS
xvdeba. 7 vinaidan Segnebuli gadawyvetileba, rom konkretul
sakiTxze gadawyvtileba ar ignes miRebuli, aseve
gadawyvetilebaa. ™ Dmeore, Business Judgment Rufgamoiyeneba mxolod
uflabamosilebis  farglebSi intra vires  ganxorcielebul
korporaciul mogmedebaTa mimarT. Aasevea did britaneTSic,
direqtorebma ar unda imogmedon kanondar RveviT an
uflebamosilebaTa miRma ultra vires garda iseTi SemTxvevebisa
rodesac aqcioneTa mier , gacemulia nebarTva saTanado wesiT ."”

Tuki direqtoris m i er miRebulib  iznes gadawyvetil eba arRvevs
zemoT dasaxelebulTgan romlime valdebulebas mainc, igi ver
isargeblebs Business Judgment Rtk mier dadgenili dacvis
meqganizrebiT. ™

lordTa palatam uari ganacxada direqtoris
pasuxismgbelobaze imis gamo , rom igi endo saTanado oficers da
mis mier warmodgenili ba lansis  safiZvelze dividendi gaanawila.
sabolood aRmoCnda , rom balansi araswori iyo da Sesabamisad
dividendic ukanonod ganawile buli. palatam aRniSna rom:

705

Obiznes sagmianoba ver gagrZeldeba , Tuki menejerebi ar endnen
pir s, romlis poziciac imgvaria, rom rog orc wesi , ndobis

safuZvelze xorcieldeba masTan urTierToba O

aseT SemTxvevebSi, swored Business Judgment Rtlewarmoadgens im
institu  ts, romlis gam oyenebiTac direqtori  usafuZvlo
pasuxismgebl obisagan daculia. ™

kompaniaTa Sesaxeb aqtis Sesabamisad da did britaneTSi

%S KenyonSlade,Mergers and Takeovers in The US and UK law and practiceraxfniversity press,
New York, 2004, 225.

9% Aronson v. Lewis}73 A.2d 805, 812 (Del. 1984).

"97KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 225.

708 Branson, The rule that is not a ruleThe Business Judgement Rubeglmisawvdomia : H
http://heinonline.org(bolos gamoxmobilia: 05.05.2014)

"9KenyonSlade Mergers and Takeovers in The US and UK law and practice, oxfordraitjveress,
New York, 2004, 225.

710Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
521.

"1 oos, (Edit) Winckler, RipirJnited States of America in: DirectorsO Liability: A Worldwide Review,
Kluwer Law International and International Bar Associatiéiphen aan den Rijn, 2006, 282.
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damkvidrebuli praqtikis gaTvaliswinebiT, sasamarTlo mxolod

maSin Caereva biznes gadawyvetileb is  ganxilvaSi : Tuki
gadawyvetilebis  miRebis  procesSi  direqtori moqgmeebda
gaufrTxileblad (negligeny, anu Tuki man gaufrTxileblobis gamo
daarRvia masze dakisrebuli movaleobani, interesTa
konfligtisaTvis Tavis aridebis valdeb uleba da mesame pirTagan
sargeb lis miRebaze uaris Tgmis valdebuleba. e

Business Judgement Rulés germanuli ganmrateba mniSvnelovnad

aris  inspirirebuli  anglo -amerikuli  modelis gavleniT. "
Sesabamisad zrunvis valdebulba ar iTvleba darRveulad Tuki
dir egtoris mier gadwyv etilebis miRebisas daculia garkveuli

moTxovnebi: 1. gadawyvetileba aris biznes gadawyvetileba
(gansxvavebiT gadwyvetilebisgan romlic dadgenilia kanonis
Sesabamisad, sadac menjmentis arCevans warmoadgens mwlod is
Seasrulos kanon is moTxovna Tu ara.) 2 . direqtoratis TiT oeuli
wevris g adawyvetileba Tavi sufali r aime saxis interesisagan . 3
gadawyvetileba kompaniisaTvis sasargeblo a, 3) gadawyvetileba
ef uZneba saTanado informacias . 4. gadawyveti lebis miRebisas
direqtorebi mogmedebdnen keTilsindisierad. o

Business Judgment Ruleb uSvebs, rom (mopasuxe) direqtori

mogmedebdadakisrebuli movaleobebis farglebSi . sawinaaRmdegos
mtkicebis tvirTi im mxarezea (mosarCde ), vinc dir eqtoris
gmedebas eWqveS ayenebsmosarCeles evaleba swored prezumciis
gadalaxva  (Overcome Business JudgmerRule ). mosarCelem unda
daadasturos, rom direqgtoris mier darRveulia erT -erTi
movaleoba mainc movaleobaTa cnobili triadidan,
keTilsindisierebis movale oba, (Good Faith erTgulebis movale oba,

(Duty of Loyalty z runvis movale oba™” (Duty of care.

2. Business Judgment Rulefis instituti mewarmeTa Sesaxeb

kanonSi

aSS-sgan gansxvavebiT , samewarmeo gadawyvetilebis
Tavisulflebas mewameTa Sesaxeb kanoni ar icnobs rogorc
prezumcia s, rom elic icavs dereqgtoratis wevrebs. garTuli
kanonmdeblobidan gamomdinare davis warmoSobis SemTxvevaSi Tuki
zianis faqti dadgenilia, maSin direqtorebi arian vald ebulni
daadasturon, rom mogmedebdnen OnewremTa SesaxebO kanoniT
dadgenili ZiriTdi standart ebis dacviT. 7°

"2SmerdonA practical Guide to Corporate GovernancBF4l, Sweet@axwell, London, 2010, 117.
3| ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 3.
714 ;

iqve. 4.

"5Cede & Co. v. Technicolor, Inc634 A.2d 345, 360 (Del. 1994)
"6 Eleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
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Business Judgment Ruléds instituti amerikuli sasamarTlo
praqtikis pirmSoa da DDdResdReobiT igi mniSvnelovan rols
TamaSobs TiTgmis yvela qveynis sakorporacio samarTalSi . Tavisi
Sinaarsidan gamomdinare mas SesaZlebelia direq t oris gmedebebis
mimarT mogmedi, OudanaSolobis prezeumcia O ewodos. vinaidan
diregtori daculia pasuxismgeblobis gan, Tuki misi mogmedeba

gonivrulobis moTxovnebs akmayofilebs. nr

Business Judgment Redeamerikul sasamarTlo pr aqgtikaSi sawarmos
xelmZRvanelTa dacvis prezumciis xasiaTi aqvs, romlis
OgalalaxvacO mosarCeles moeTxoveba. mosarCelem sarwm unod unda
daasabuTos diregtoris mxridan valdebulebebis darRvevis faqti
sasamarTlo mxlod amis Semdegdaiwyebs sagmis arsebiT ganxilva S.
Tu sasamarTlo arsebiT ganxilvaze gadava mtkicebis tvirTi
diregtorze gadadis da ukve igi xdeba valdebuli daasabuTos,
rom sawarmos interesebidan gamomdinare mogmedebda.

Business Judgment Ruie erT -erT i dadebiTi maxasiaTebel ia

direqtoris pasuxismgeblobis gamoricxva warumatebeli
gadawyvetilebis miRebis gamo, Tuki dadasturdeba , rom igi
gadawyvetilebis miRebisas keTilsindisierad , ufleba mosilebis

farglebSi mogmedebda.

mewarmeTa Sesaxeb sagarTvelos kanonis Tanaxmad , direqtorebi
da sameTvalyureo sabWos wevrebi sazogadoebis sagmianobas unda
gauZRvnen keTilsindisierad, kerZod zrunavdnen ise, rogorc
zrunavs analogiur Tanamdebobaze da analogiur pirobebSi myofi
Cveulebrivi, saRad moazrovne piri, da mogmedebdnen im rwmeniT,

rom maTi es mogmedeba yvelaze xelsayrelia sazogadoebisaTvis. 718
Tu isini ar Seasruleben am movaleobas, sazogadoebis winaSe

warmoSobili zianisaTvis pasuxs ageben solidarulad, mTeli

Tavisi qonebiT, pirdapir da uSualod.

Tu anazRaureba  aucilebelia sazogadoebis xelmZR vanelebis
valdebuleba ar wydeba imi S gamo, isini mogmedebdnen partn iorTa
gadawyvtilebebis Sesasruleblad. 719

garTuli kanonmdebloba da sasamarTlo pragtika ar icnobs
Business Judgment Rule-is msgavs danawess, Tumca miTiTebuli
normebis analizis sauZvelze cxadi xdeba , rom saqarTvelos
kanoni mewarmeTa Sesaxeb gdawyvetilebis miRebisas garkveul
standarts adge ns da diregtors ar sTxovs absolu turad
Seumcdari gadawyvetilebebis miRebas. mTavaria am ukanasknelis
mier keTilsindiserad gonierebis farglebSi iyos gadawyv etileba
miRebuli. A

am institutis kritikas iwvevs is, rom ar aris dadgenili sad
gadis gonierebis zRvari, ar arsebobs konkretuli principebi

in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 51%. aseve: susg #959 -116108, 24 Tebervali, 2009

"juReli, kapitalis dac va saaqcio sazogadoebaSi, gamomcemloba &siesta,O Th.,
2010, 185.

"18gnewarmeTa SesaxebO saqarTvelos kanoni 9.6 muxli.

190newarmeTa SesaxebO saqarTvelos kanoni 9.6 muxli.
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romelic unda daicvas direqtorma g adawyvetilebis miRebisas, rom

am wesis dacvis gveS aRmoCndes. sasamarTlom yoveli kon kretuli
SemTxveva damoukideblad unda ganixilos da Seaf asos.

imis gaTvaliswinebiT , rom sa garTveloSi ganxorcielebuli
cvli lebis Sedegad direqtoris roli gazrdilia, aucilebeli
xdeba, rom igi daculad grZn obdes Tavs , hgondes gancda , rom ar
Qlaisj eba® warumatebeli gadawyvetilebis gamo, Tuki es

gadawyvetileba  keTilsindiserad, faqgtebis Sefasebisa da
sawarmosaTvis saukeTeso gadawyvetilebis rwmenis safuZvelze
igneba miRebuli.

am SemTxvevaSi davis arsebobisas garTulma sasmarTlom unda
gaiTvaliswonos delaveris StatSi arsebuli gamocdileba da
pragtika da mosarCeles daakisros Business Judgment Ruke
gadalaxvis tvirTi. vinaidan direqtori sagmes uZRveba sakuTari
pasuxismgeblobisa da samewarmeo gadawyvetilebebis miRebis

Tavisuflebis principis safuZvelze 720 xolo am wesis darRveva ki
Seamcirebs direqgtoris survils Tavis Tavze aiRos garkveuli
riski sawarmosaTvis warmatebis mosatanad.

VI. direqtorTa movaleobebi kompaniebis Serwymisas
da sakontrolo paketis gasxvisebisas

dambebi Sendeba im mizniT, rom mdinares mimarTuleba misces da
aamuSaos hidroelegtro sadguri. gamoimuSaos eleqgtroenergia,
morwyas sasoflo sameurneo miwebi an gamoyenebul ignes sxva
daniSnulebiT, rac saboloo jamSi sargeblobas moutans
sazogadoebas . daniSnulebisamebr gamoyenebis Semdeg wyali
Tavisuflad miedineba dinebis mimarTulebiT. aRniSnu lis msgavsad,
delaverSi registrirebul samizne kompaniebis direqtorebs
SesaZlebloba aqvT gamoiyenon TavdacviTi RonisZiebebi, raTa
gadaiyvanon mtruli dauflebis mcdeloba, molaparakebebis
Sedegad, dauflebis procesSi, rac aZlevs maT met Zlauflebas
molaparakeb is warmoebisas , xolo saboloo jamSi uzrunvelyofs
agcionerTa Semosavlis gazrdas. 721

720 |azaraSvili, Tanamedrove sakorporacio samarTlis Teoriuli da
pragtikuli  sakiTxebi, sasamsaxuro xelSekruleba sawarmos diregtorTan,
partniori da direqtori  Sidasazogadoebriv  urTierTobebSi 309 -342,

gamomcemloba Omeridian,0 2009, 339.
21aChipO Saulsbury, IVhe Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
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sawarmoTa Serwyma da daufleba sakmaod xSiri movlenaa
sabazro ekonomikis ganviTareba dRis wesrigSi ayenebs kompaniaTa
Serwymis sakiTxs, raTa maT Tavisufal bazarze arseboba a r
Sewyviton. Aaseve xSiria SemTxvevebi , rodesac samizne korporacias
Serwyma ar surs am SemTxvevaSi SemZeni kompania (Acquirer) cdilobs
SesaZen anu, rogorc mas uwodeben samizne (Target) kompanias
daeuflos am ukanasknelis Tanxmobis miuxedavad . amgvari SeZenis
ramo denime saxe arsebobs.

rodesac SeZenasTan dakavSirebiT gadawyvetileba mowonebuli
da dadasturebulia samizne kompaniis diregtoratis mier , aseT
dauflebas megobruli daufleba ewodeba. A amitom megobrul
dauflebas  molaprakeb aTa Sedegad miRweul dauflebasac
uwodeben (hegotiated takeover transactibnxolo Tuki samizne kompaniis
dauflebasTan dakavS irebiT SemZeni molaprakebas awarmoebs
samizne kompaniis direqtoratis gverdis avliT  pirdapir
agcionerTan, aseT dauflebas mtruli daufle ba (Hostile Takeover
ewodeba. am SemTxvevabdireqtorati (Board) Serwymis winaaRmdegia
da Sesabamisad, arc mcire agcionerTa uflebebis dacvaa
garantirebuli. 22 pordi iwyebs alternatiuli SemTavazeblis
Ziebas (white knigh) romelTanac mimdinareobs molaparakebaTa
warmoeba mtruli dauflebis Tavidan asacileblad. 7

mtruli daufleba, romelic samizne sawarmos bordis gverdis

avliT mis dauflebas gulisxmobs, Tavdapirvelad miCneuli iy 0
biznes eTikis darRvevad da xSirad ar gamoiyeneboda.  7** marTalia
dResd ReobiT msg avsi tranzaqgcia absolu turad Cveulebriv
movlenad iTvleba, arsebuli gamocdilebis Sesabamisad

dadgenilia mTeli rigi normebisa, romlebic dacul unda ignes am
tranzaqciaSi monawile sawarmoTa aqcionerebisa da direqtorTa
mxridan. Sesabamisad, sainteresoa Tu rogor unda moeqces
dauflebasTan dakaSirebiT kompaniaTa brZola sakanonmdeblo
CarCoebSi da rogor xdeba am urTierTobaTa regulireba.

erTmaneTisgan gansxvavdeba daufleba (Acquisition) da daufleba
romelsac Serw yma(Merger) mosdevs Tan.

kompaniis daufleba SesaZlebelia moxdes samizne kompani IS mier

savaWrod daSvebuli aqciebis umravlesobis SeZeniT (sakontrolo
paketis SeZena/ share degl SemZeni kompania xdeba samizne k ompaniis
madJoritari aqcioneri (daufleba/  Acquisitior).

SesaZlebelia samizne da SemZeni kompaniebis Serwyma, ris

Semdegac SemZeni kompaniis 3AO agcioneri, Serwymis Sedegad

American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, 117.

22Gevurtz A.F.Corporation Law, West Group, St.Paul, Minn, 2000, 673.

23 maxaroblSvili. , Samizne sazogadoebis SeZen a kapitalis organizaciul

bazarze -daufleba satendero SeTavazebiT da misi saxeebi, 139 -178, samarTlis

Jurnali, Tsu iuridiuli fakulteti #1, 2013

24Gevurtz A.F.Corporation Law, West Group, St.Paul, Minn, 2000, 673.
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miRebuli kompaniis maJoritar aqcionerad gvevlineba da am gziT
SesaZlebloba eZleva miiRos m niSvnelovani gadawyvetilebebi.
amgvarad 4AO miierTebs aBOs. samizne kompania &BO arsebobas
wyvets. daufleba/ acqusitionromelsac  SerwymaMerger mosdevs.

Serwyma da daufleba mierTebis gziT/ merger & acqusition

sqematuri gamosaxuleba #3:

Tu ori kompania &AO da 4BO Tanxmdeba megobrul Serwymaze,
saxezea Serwyma gaerTianebis  Sedegad. am dros Serwymis Semdeg
warmoiSoba axali kompania 4Q xolo kompaniebi romlebic
erTmaneTs Seerwy nen (AAO 8BO ) wyveten arsebobas. Serwymis Sesaxeb
SeTanxmeba romelsac , rogorc wesi , kompaniebis direqgtorebi
amzadeben, iTvaliswinebs aqcionerTa wilebis gadanawilebas
Serwymis Sedegad Segmnil kompaniaSi.

Serwyma megobruli gaerTianebis gziT

sqematuri gamosaxuleba #4:

dauflebas yovelTivis Serwyma SesaZloa ar mosdevdes Tan.
SesaZlebelia SemZenis mizani Serwyma ki ara ubralod saminze
kompaniis daufleba iyos, anu erTi kompania A0 (SemZeni SeiZens
meore (samizne) kompaniis #BO sakontrolo pakets, samizne kompania
8O Cveulebriv agrZelebs sagmianobas, sawarmos kontroli ki
SemZenis xelSia.
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daufleba/ acqusition

sqematuri gamosaxuleba #5:

zemoaRniSnulis gaTvaliswinebiT Serwyma (Merger) SesaZloa
dauflebas (Acquisition) moicavdes, da dauflebisas ar igulisxmeba,
rom aucil  eblad Serwymas eqgneba adgili

kompaniis daufleba aseve SesaZloa moxdes mTeli misi aqtivis
Sesyidvis (Assets Dedl Sedegad.

cxadia, rodesac kompaniebi Tanxmdebian Serwymaze, problemebi
nakl ebia. aseT dros direqt orats aqvs Cveulebriv sayovelTaod
aRiarebuli fiduciuri valdebule bebi sawarmos mimarT. igi
valdebulia  erTgulad emsaxuros sawrmos, mogm ed ebdes
keTilsindisierad da zrun avdes masze. orive kompaniis
diregtorati  valdebulia  sawrmos  saukeTeso intresebis
gaTvaliswinebiT imogmedos. Sesabamisad , met interess iwvevss
iseTi SemTxveva, rodesac mmarTvelobis am organos da aqcionerTa
interesebi ar emTxveva erTmaneTs.

SerwymasTan an dauflebasTan dakavSirebiT  winadadeba
umravles SemTxvevaSi direqtoratis mie r unda iyos mowonebuli.
iTvleb a, rom samizne kompaniis direqtorats aqvs ufleba
gamoiyenos TavdacviTi RonisZiebebi Tuki miiCnevs, rom Serwyma, an
sakontrolo paketis gasxviseba, kompaniis aqcionerTa interesebis
sawinaaRmdegoa. samewarmeo kanonmdeblobis Tanamedrove
ganviTarebis tendenciebi aCvenebs, rom direqtorati valdebulia
mxedvelobaSi miiRo s ara marto aqcionerTa, aramed Tavad
kompaniis, kompaniaSi dasagmebulTa da zogadad im sazogadoebis

interesebi, sadac es kompania operirebs. 725
ufro met ic, mTel rg SemTxvevebSi direq torati
uflebamosilia ar miiRos iseTi gdawyvetileba , romelic, mxol od

aqgcionerTa interesebSia, Tuki igi saWiroebis SemTxvevaSi SeZlebs
daadasturos, rom gadawyvetileba zogadi sazogadorebrivi

25 Murray., Choose Your Own Master:Socialnterprise, Certifications,And Benefit Corporations
American University Business Law Review, 2012
(http://heinonline.org/HOL/Print?collection=journals&handle=hein.journals/aubulrw2&ig=95
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interesebiT iyo nakarnaxevi da es interesi aqcioneris interesze
ufro maRali dacvis Rirsi interesia. 726

garTuli kanonmdeblobis Tanaxmad, swarmos reorganizaciasTan
dakavSirebiT gadawyvetileba partniorTa mier miiReba, maSin

rodesac amerikuli kanonmdebloba am procesSi direqgtorati S
aqgtiur CarTulobas uzrunvelyofs. mTel rig SemTxvevebSi
diregtoratis mier mowonebi s Semdeg xdeba Serwymis tranzaqciis

ganxorcieleba.

mewarmeTa Seaxeb kanonis T anaxmad reorganizaciasTan
dakavSirebiT gadawyvetilebas partniorebi (aqcionerebi) iReben.
kanoni ar adgens direqtorTa gansakuTrebul CarTulobas an
pasuxis mgeblobis standarts am procesSi.

sakvlev TemasTan dakavSirebiT aRiniSneba garTuli samecniero
literaturisa da sas amarTlo praqtikis simcire. Sesabamisad,
sasmarTlo praqgtikasa da dogtrinaze damyarebuli
SedarebiTsamarTlebrivi kvleva, iseTi axalgazrda da
gamoucdeli gveynis kanonmdeb lobisaTvis rogoric sagarTveloa,
gansakuTrebiT mniSvnelovania.

1. evrodireqgtiva

2005 wlis evrodireqtiva, aregulirebs kompaniaTa
transnacionalur SerwymasTan dakavSrebul sakiTxebs. 77 aRniSnuli
direqgtiva ZiriTadad sami saxis Serwymas icnobs, keroZod:

a) Serwyma dauflebis Sedegad, romlis dr osac erTi an meti

kompaniis dau f | eba xdeba sxva (SemZeni) kompaniis mier, xolo
samizne kompaniebis aqtivebi da pasivebi gadadis SemZeni kompaniis
sakuTrebaSi, xdeba aqciaTa gamoSveba SemZeni kompaniis mier da
samizne kompaniis aqcionerebi SemZeni kompaniis aqgcio nerebad
gvevlinebian.

b) Serwyma axali kompaniis Camoyalibebis Sedegad, romlis drosac

xdeba ori an meti kompaniis daufleba an daSla maTi likvidaciis

gareSe da isini mTel aqtivebs gadascemen im axal kompa nias,
romelsac Serwymis Sedegad gmnian.
g) e.w. Ogamartivebuli SerwymaO , romlis drosac samizne kompan ia

726 Murray., Choose Your Own Master:Social Enterprise, Certifications,And Benefit Corporations
American University Business Law Review, 2012
(http://heinonline.org/HOL/Print?collection=journals&handle=hein.journals/aubulrw2&ig=95
72TDIRECTIVE 2005/56/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26
October 20050n crossborder mergers of limited liability companies(Text with EEA relevance)
xelmisawvdomia: http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2005:310:0001:0009:en
:PDF (bolos gamoxmobilia:27.05.2014)
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mTel mis aqgtivebs da pasivebs gadascems kompani as, romelic

samizne kompaniis aqciebis 100% flobs (SemZeni kompania) . am dros
aqgciebis gamoSveba ar xdeba.  aseve gamartivebuli Serwyma SeiZleba
ewodos Svilobili kompaniis Serwymas mSobel kompaniasTan, Tuki
es ukanaskneli flobs Suvil buli kompaniis aqciebis aranakleb
90%s. vinaidan evrokavSiris wevr qveynebs SeuZliaT aseT
SemTxvevazec gaavrcelon gamartivebuli SerwymisaTvis dadgenili
wesebi.””®

orive saxis gamartivebuli Serwyma , faqtiurad , warmoadgens

Serwymas dauflebis Sedegad im gansxvavebiT, rom gamartivebuli
Serwymis wesebi gamoiyeneba maSin, rodesac SemZeni kompania flobs
samizne, Svilobili kompaniis aqciebs srulad an TiTgmis
srulad. ¥

Kkompanig romelic ganiz raxavs gascdes qveynis sazRvrebs,

valdebul ia daakmayofilos is moTxovnebi , rasac kompaniis

adgilsamyofeli gveyana adgens SerwymisaTvis, xolo Semdeg

etapze, xdeba direqtivis gamoyeneba. amasTan wevri qveynebi
vald ebulni arian ar daaweson ufr 0 mkacri wesebi saerTaSoriso

Serwymis mimarT, vidre es nacionaluri Serwymis dros aris

gaTvaliswinebuli. 70

kompaniebis direqtorebi, igulisxmeba rogorc SemZeni , aseve

samizne kompania, valdebulni arian moamzadon SerwymasTan
dakavSirebi T erToblivi winadadebis proeqti . aRniSnuli proeqtis
momzadebas sami ZiriTadi daniSnuleba aqgvs:

¥ Joosbobmls  3md3sbosms  Fds@mgger mAabmgdl dmdol
dodobo®g  Jm@rsdo®sggdoms  3@mEglol s dggygdol

3O0LESE0bgds;
¥ dogfmeml dglsdsdolo 0bgm@dszos odi3omby®gdls;
¥ ©0M9JBAmMOs@0l > odmYoEgdge  syo@dms  dog®
Jmdbogdyeo  @93m@G0  2odmygbgdye  0dbgl  sJzombgdms
30905byg,  OmamOi  osfyzgdoergdol  dowgdol  Jo@omswo
Logysdggeoo.”!
TiToeuli kompaniis direqgtorati, vald ebulia  warmoadginos

repo r t i aqcionerTaTvis. direqtorati valdebulia aRniSnul
re portSi daasabuTos da analizi gaukeTos internacionaluri

Serwmis samarTlebriv da e konomikur aspeqtebs. miuTiTos nisi
gavlena aqcionerebze, kredi torebsa da dasagmebulebze. Aaseve
warmodgenil unda ignes Serwmis  Sedegebi grZe Ivadian

28 \Jermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations,

University Press, New York, 2012, 5.

2% \Vermeylen,Vande Velde, (EditlEuropean CrosBorder Mergers And Reorganizations,

University Press, New York, 2012, P.5

730 VVermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations,

University Press, New York, 2012, 12.

1 Vermeyla, Vande Velde, (EditEuropean CrosBorder Mergers And Reorganizations,

University Presg,New York, 2012, 12.
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perspeqti vaSi.

diregtoratis dasaxelebuli reportis mizans warmoadgens

agcionerTa da dasagmeb ulTa informireba. reporti unda moicavdes
daskvnas, Tu ra gavlenas igoniebs ganzraxuli  Serwyma
kreditorebze, Tumca maT es daskvana ar waredginebaT .

direqtivis Tanaxmad, direqtorati valdebulia daskvna
moamzados nebismier SemTxve vaSi zemoTCamoTvlilTagan, rogori

saxis Serwymasac ar unda gondes adgili. aqgcionerebs ar aqvT
ufleba, Tun dac erTxmad, miiRon gadawyveti | eba romliTac uars
ityvian im  erTTvian  periodze, romlis ganmavlobaSi c
dir eqtorati valdebulia mo anzados reporti, daskvna
mosalo dneli Serwmis Sesaxeb. aRniSnuli norma arsebobs imitom,
rom reportis meSveobiT xdeba ra marto aqcionerTa , aramed
dasagmebulTa informirebac. 734

direqtivis Tan axmad saboloo gadawyvetileb as SerwmasTan

dakavSirebiT aqcionerTa kreba iRebs da ara direqtorati. 7

2. germania

2.1. zogadi momoxilva

evrodireqtvis msgavsad ~ ™°, ger manuli kanonmdebloba adgens im

konpaniebis diretoratebis mier Serwmis proeqtis erToblivad
momzadebis valdebulebas, romlebic Serwyma S ganizraxaven.
aRniSnuli dokume  nti eqgvemdebareba notaruli wesiT damowmebas. 7
germanuli  kanonmdeblobis = Tanaxmad , dir eqtor ati an/da
sameTvalyureo sabWo , valdebulia moamzados reporti , sadac
detalurad igneba ganmartebuli Serwymis samarTlebrivi da

finansuri Sedegebi. aqciaTa gacvlis proprociebi da a.S. 738

2 \Vermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations, Oxford
University Press, New York, 2012, 16&.aseve DIRECTIVE 2005/56/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 26 October 2005 on cressrder mergers of limited
liability companies(Text with EEA relevance)
xelmisawvdomia: http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2005:310:0001:0009:en
:PDF (bolos gamoxmobilia:27.05.2014)

83 Vermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations, Oxford
University Press, Nework, 2012, 16.

34 Vermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations, Oxford
University Press, New York, 2012, 21.

5DIRECTIVE 2005/56/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26
October 2005 on crodsorder mergers of limited liability companies(Text with EEA relevance)
xelmisawvdomia: http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2005:310:0001:0009:en
:PDF (bolos gamoxmobilia:27.05.2014)

"®DIRECTIVE 2005/56/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26
October 2005 on crodsorder mergers ofimited liability companies(Text with EEA relevance)
xelmisawvdomia: http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2005:310:0001:0009:en
:PDF (bol os gamoxmobilia:27.05.2014)

37 jqve.323.

738 jgve.325.

17¢



direqgtoratis reporti xelmisawvdomi unda iyos aqconerTaTvis
da dasagmebulTaTvis an maTi warmomadgenlisavis. 7

germaniis federalurma sas amarTlo m daadgina, rom nebismieri
saxis garigeba, ramac SeiZleba kompaniaSi fundamenturi da
mniSvnelovani cvlilebebi gamoiwvios , saWiroebs aqcionerTa
mxridan winsawar Tanxmobas. ™

germaniis daufelbis Sesaxeb aqtis (German Takeover Akt me3

pragrafi, Semdeg principebs adgens:

¥ ygg9es 5J30mbgeo mobsds®o yRagdgdol J399, mg9@E0
25390909 9bs 0dbgl yggers sdEombg@ols dods®m;

¥ 0dko@go@mmbe- [ONTE 39e00lldmdls 05890 9b@ 0l
o gbdymgdols  oyymgbgdanog  aobsaboml  mag@E0L
Jgbobgd o Josfmemlb yggans g ggeb@ydo 0bgm@dszos
>Jombgdgdl;

¥ Lodobby  gmd3sbool @o@gddmds@ol  gogrgdymgdos
bEgagmgomse  dgolfogmml s ©os3godegl 3GmEgLL,
0dmJdgoml 3™335b00ls b9 3900 9bm 063 gmgLgdols
‘dgbgdodolog;

¥ 0g903msb  ©s353dodgoygmo  3Omigegagool  LY@sgo0
s l® g gdo- 30m3gLgdols dmgeng 050305060
dbodgmomgols;

¥ Lbodbodm ©o  bogmggmmsme  ©sdzgoeagdymo  Fqlgdols
“a00090985” 3oOsE & @domamos;™!

germaniaSi, iseve rogorc didi britane TSi, gadawyvetilebas
satendero SeTavazeb asTan dakavSirebiT agcionerTa kreba iRebs.
agcionerebi iReben am SemTxveaSi strategiul gadawyvetilebas
gayidon komania Tu SeinarCunon igi. mxolod am gadawyvtilebis
ganxorcilebisa da aRsrulebis procesSi erTveba germanuli
direqtorati da am procesSi , ra Tgma unda, mas gaaCnia
valdebuleba sawarmos mimarT. magaliTad , direqtorats evale ba
SeimuSaos gegma Tu rogor moxdeba kompaniis gayidva,
ganxorcieldeba igi kompaniis mier kontrolirebad auqcionze Tu
erT konkretul myidvelTan molaparakebis Sedegad. e

gegmis da strategiis SemuSavebis pr ocesSi diregtors gaaCnia
yvela is valdebuleba , rac kanon mdeblobiT aris dadgenili.
kerZod , man KkeTilsisdisierad, sawarmos saukeTeso int eresebis
gaTvaliswineb 1T unda miRos gadawyvetileba, vinaidan
TavisTavad cxadia, rom am gadawyvetilebam SesaZloa arsebiTi
gavlena iqonios kompani is gasayid fasze ™ aRniSnuli

"% vermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations, Oxford
University Press, New York, 2012, P.325

"0 jausas, (Edit) LachmannGermany, in: Company Formation, Globe Business Publishing, London,
2009, 334.

"l awamura, Anderson, (Edit) Rodewald, Tielm&grmany :in Corporate Governance, Jurisdictional
Comparisons, Sweet & Maxwell, London 2013, 103.

42| ouven, (EditMergers & Acqisition in Germany , German law publisher, Stuttgart, 2011, 3.

3| ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 3.
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gadwyvetilebis mimarT mogmedebs Business Judgement Ruleda mis
mier dagenili wesebis Sesabamisad eqvemdebareba gadaxedvas.
Business Judgement Rule is gamoyeneba xdeba imis miuxedavad
warmoadgens gamyi dvel kompania saaqcio sazogadeobas

(AG! Aktiengesellschaft Tu igi operirebs rogorc SezRudu [
pasuxismgebl obis sazogadoeba ™ (GmbH Gesellschaft mit beschrSnkter

Haftung).

diregtorTa mier kompaniis mimarT arsebuli saTando zrunvis
valdebuleba ganmtkicebu lia germniis saqcio sazogadoeb is
Sesaxeb kanonis 93 -e mxulSi,  (AktG- Aktiengesetz sec.93, para. 1 da
SezRuduli pasuxismgeblobis sazogadoebis Sesaxeb kanoni s 43e

muxISi  (GmbHG. Gesetz betreffedie Gesellschaften mit besemkter Haftung
Sec.43.para.l.)

tranza qciis siswrafe, konfidencialuroba, menejmentis
CarTuloba procesSi, potenciur myidvelTa Soris konkurencia,
agciaTa gadacema da sxva mniSvnelovani sak iT xebi unda ignes
gaTvaliswinebuli diregtoratis mxr i dan gadwyvti lebis miRebisas.
germaniSi sakmaod xSiria  sainvesticio bankis mowveva misgan rCev IS
misaRebad, aqciaTa bazarze arsebul mimdinare md gomareobasTan
dakavSiriT, gansakuTrebiT masSin, rodesac tranzaqcia
ZviradRi rebulia. Tumca unda iT gvas, rom sainvesticio bank is
mowvevada misgan rekomendaciis Tu rCevi s miReba ar warmo adgens
savaldebulo moT xovnas kanonmdeblo bis Tanaxmad da d ireqtorTa
disk r eciul uflebamosilebas ganekuTvneba, romlis Sefasebac
Cevulebriv Business Judgement Ruleis wesebis gaTvali swinebiT
xdeba.”®

Tavdapirvlad miCneuli iyo, rom germanuli ka nonmdebl oba ar
uSvebda transnacion alur Serwymas, vin aidan  reorganizaciis
Sesaxeb kanonis Tan axmad misi mogmedeba vrceldeba mxolod im
kompaniebze, romlebsac adgilsamyo fe li germania Si a qvT. Tumca
Semdgom dadginda , rom aRn i Snuli Canaweri adgens limits Tavad
kanonis mogmedebisaTvis da ar krZ alav s iternaci ona uri
Serwymis g anxorcielebas. internac i onaluri Serw ymis
regulireba am kanoniT ver moxdeba. 746

2.2 gadawyvetileba kompaniis gayidvis formaze da
xelSekruleba konfidencialuri informaciis dacvis Sesaxeb
(Confidentiality Agreement)

gadawyvetileba, kompaniis gasayidad arCeul ignes
kontrolirebadi aucqgioni Tu galyidos igi konkretul
myidvelTan molaparakebis Sedegad, xSirad damokidebulia
kompaniis mimzidvelobaze da gayidvis momentisaTvis saaqcio

44 ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 3.
"5 owven, (Edit)Mergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 4.

746 \Vermeylen, Vande Velde, (EdiBuropean CrosBorder Mergers And Reorganizations, Oxford
University Press, New York, 2012, 22.
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bazris mdgomareobaze. 7V

kontrolirebadi auqc ioni ramdenime etap isgan Sedgeba. pirvel
etaps warmo adgens Sida momzadebis faza, romlis dor osac,
rogorc wesi , gamyidveli kompania ukavSirdeba sainvesticio banks
da mas sTxovs daxmarebas myidvelis moZiebaSi. Tuki potenciuri
myidvelis Zieba warmatebiT dasrulda , sainvesticio banki
amzadebs sainformacio memorandums, romelic samizne kompaniis
Sesaxeb info rmaciis, finansuri maCveneblebi sa da momavali
perspeqtivebis mokle aRweras Seicavs. Semdeg xdeba samizne
kompaniis mxirdan e.w. faqtebis wignis Sedgena, r onelic
inform acias Seicavs samizne kompaniis Sesaxeb da gamoiyeneba
myidvelTa misazidad.

uSual od auqcionamde f ormdeba xelSekruleba
konfidencialuri informaciis dacvis Sesaxeb
(Confidentiality Agreemept vinaidan garigebis arsidan gamomdinare ,
SesaZloa myidvels miewodos konfidencialuri informacia , raTa
waxalisebul ignes igi kompaniis sayidlad. agve un da aRiniSnos,
rom dir eqtorati Zalian frTxilad unda iyos konfid encialuri
informaciis gacemisas. maT unda Seafason inform aciis gacemiT
met sargebels moutanen kompanias Tu misi myidvelis mer
gamJRavnebis SemTxvevaSi SesaZloa ufro meti ziani dadges.
saaqcio sazogadoebebis Sesaxeb kanonis 93 -e muxli dire gtorebs
avaldebulebs , ar gascen raime saxis informacia mesame pirebze,
Tuki aseTi informaciis gacema m SesaZloa ziani gamoiwvios
kompaniisaTvis. ™ Sesabamisad, aRniSnuli valdeb ulebis darRveva
SesaZl oa dire qgtorTa pasuxismgeblobis sagani gaxdes.

miTiTebul i garemoebis arsebobisas, yvelaze didi gamowve va,
romlis  winaSec germanuli kompaniis diregtorati dgas , saidumlo
inform aciis gamJRavnebis saSiSroebaa. erTi mxriv, man unda
SeZlos myidvelTa waxaliseba da me ores mxriv , ar unda gasces

saidumlo informacia, romlis gamJRvanebamac SesaZloa uaryofiTi
Sedegebi moutanos kompanias.

nebismieri saxis informacia, rom el ic SesaZloa iyos kompaniis
aSkara Tu dafaruli interesebisaTvis mniSv nelovani, ar unda
gaxdes sajarod cnobili. igi miiCneva saidumlo inform aciad.
konfidencia lurobis Sesaxeb vald ebul eba absolu turi ar aris ,

aramed igi ganisa zRvreba kompaniis umTavresi miznebi sa da
interesebis gaTvaliswinebiT. 7

direqtorma unda miagnos oqgros Sual eds da SeZlos myidvelis
mozidva imgvarad , rom ar daarRvios valdebuleba
konfidencialuri informaciis gaumJRavneblobis Sesaxeb.
arsebiTad man u nda SeZlos miiyvanos procesi ko nfidencialuri

informaciis dacvis Sesaxeb Sesabamisi SeTanxmel;)is gaformebamde,
imgvarad , rom valdebulebis darRveva ar OmouwiosO.
konfidencialuri informaciis gaumJRavneblobis valdebulebis

"7 ouven, (EditMergers & Acquisitiorin Germany , German law publisher, Stuttgart, 2011, 4.
748 AktG- Aktiengesetzpara.93, xelmisawvdomia: http://www.gesetzém-internet.de/aktg/(bolos
gamoxmobilia :09.05.2014)

"9 ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 4.
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darRvevam, SesaZloa direqgtoris sisxlisamarTlebrivi
pasuxismgeblobac ki gamoiwvios. 7 Sesabamisad, Tuki rTulia
dadgindes , saidumlo informaciis gacema met sargebels moitans
Tu misi saidumlod Sen axva, direqtoratma informaciau  nda gasces
aqcioneTa krebis  winaswari Tanxmobis safuZvelze, ™' raTa SeZlos
pasuxismgeblobis gamoricxva

gaugebrobis  Ta vidan acilebis  mizniT, xelSekruleba

konfidencialurobis Sesaxeb, (Confidentiality Agreemejt aucileblad
qnda Seicavdes naTel ganmartebas, Tu ras  niSnavs
Okonfidenc ialuri informaciaO da ra konkret uli informaciis

gamJRavneba ekrZalebaT mxareebs mesame pirebis aTvis. >

SesaZlo myidvelebis dadge nis Semdeg, maT eZlevaT saSu al eba
(specialur elegtronul veb -gverdze wvdomis CarTvis Sedegad) ,
monawileoba miiRon augcionSi. 7 direqgtorats evaleba warmarTos

es procesi keTilsindis I erad, erTgulebisa da saTanado zrunvis
safuZvelze.

xolo , rodesac konkretul myidvelze igegmeba kompaniis
gasxviseba, mxareebi xSirad aformeben urTierTgagebis Sesxeb

memoarndums (Memorandum of understandih@n ganzraxulobaTa Sesaxeb
agts (Letter of intent aRniSnul dokumentebs ar gaaCniaT
saval debulo xasiaTi, da ar avaldebulebs mxareebs sabolood

gaaformon  xelSekrul eba Serwymisa Tu daufleb is Sesaxe b. isini
gamoxataven ori ve mxaris seriozul ganwyobas tranza gciasTan
dakavSirebiT. rogor  wesi , aseTi memorandumi Seicavs
savaldebulo muxls konfidencialuri informaciis dacv asTan

dakavSirebiT , rac pirdapir da aSkarad aris miTiTebuli Tavad am
memorandumsSi’™

zogjer dasaxelebuli aqgti aseve Seicavs muxls , romlis
Tanaxmadac, mxare romlic CaSlis molaprakeb ebs, valdebulia
aunazRauros meore mxares molaprakebaTa procesSi gaweuli
xarjebi. ™

kompaniaTa SerwymasTan dakavSirebiT sakiTxis ganxilvis as,
evrokavSiris wevr gqveynebSi (magaliTad germaniaSi ), didi adgili
uWiravs antimo nopol iuri da konkureciis SezRudvis winaaR ndeg
mimarTul sakanonmdeblo regulaciebs. SesaZloa kompaniebs uari
eTgvaT nebayoflobiT Serwymaze , Tuki es iwvevs konkure nciis
SezRudvis winaaR ndeg mimarTuli normebis darRvevas, rogorc
erovnul doneze , aseve evrokavSiris masSta biT. aRniSnulis
gaTvaliswinebiT, sxvadasxva doneze am tranzaqciaTa kontroli
sxvadasxva sakanonmdeblo aqgtebis mixedviT xdeba.

germaniaSi, rogoc evrokavSiris wevr qveyanasSi, germanuli

*Munchener Kommentar zum Aktienges&%,Ed 2008, sec 93 no 12@iTiTebulia:  Louven,
(Edit) Mergers & Acquisition in Germany , German law publisher, Stuttgart, 2011mx8viT

S1| ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 8.
7s2Stilton, Sale of Shares and Business, Law, Practice and Agreeméhtsd,3Sweet&Maxwell,
London, 2011, 127.

53| ouven, (EditMergers & Acquisition in Gerany , German law publisher, Stuttgart, 2011, 4.

54| ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 7.
55 ouven, (EditMergers & Acquisition in Germany , German law publisher, Stuttgart, 2011, 4.
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kanonmdeblobis paralelurad mogmedebs jansaRi konkurenciis
Sesaxeb evrokav Sir is regulaciebi . konkureciis SezRvudvis
winaaRmdeg (Act against Restraints of Competition (ARG@ermanuli  aqtis
gamoyeneba SezRudulia im SemTxvevaSi, rodesac unda moxdes
egskluziurad evrokavSirSi  mogmedi Serwymis kontrolis
regulacis gamoyeneba (European Community &fger Control
Regulation (EUMR) xolo evrokaSiris regulacia gamoiyeneba im
SemTxvevaS| rodesac Serwymas SesaZloa mo hyves imgvari
strugt uruli cvli | ebebi, romlis Sedegebic cdeba nebismieri
wevri qveyvnis erovnul sazRvrebs. 736

aRsaniSnavia, rom germaniaSi arsebuli ori milioni kompaniidan
mxolod 4600 aris saaqcio sazogadoeba, xolo maTgan 825 kompaniis

aqgciebia daS vebuli sajarod vaWrobisaTvis , rac iZleva safuZvels
daskvnisaTvis, rom germaniis fasiani gaRaldebis bazari
saTanadod ganviTarebuli ar aris 77 Sesabamisad, mtruli

daufleba iSviaT movlenas warmo adgens germaniaSi. xolo Krupp vs.
Thyssen (1997)da  Vodafone vs. Mannesmaiith999/2000)sagmeebiiSviaT da
erTeul movlenas warmoadgenen. 7

3. inglisi

3.1. zogadi momoxilva

amerikuli bordis Zalauflebisa da uflebamosilebisgan
mkveTrad gansxvavebuli uflebebi aqvT did britaneTSi

registrirebul kompaniaTa direqtorebs. Serwymadauflebis ¥
Sesaxeb aqgtis me -2(a) muxlis Tanaxmad igi Segmnilia raTa
uzrunvelyos agcionerTa uflebis gamoyeneba miiRon
gadawyvetileba  SerwymasTan Tu SeZenis winadadebasTan
dakavSirebiT, rom samizne (winadadebis mimRebi) kompaniis yvela
agcioneri samarTlianad, Tanabar pirobebSi iyos gadawyvetilebis
miRebisas.™

inglisSi  direqtorati  valdebulia  dauflebasTan da

SerwymasTan dakavSirebiT inf ~ ormacia miaw odos dauflebis Sesaxeb
komisias (Takeover Pangl da misgan miiRos Tanxmoba da ganmarteba,
Tuki es saWiroa konkretul sagmesTan dakavSirebiT. ko degsis es
norma aniWebs komisias (panels) uflebamosilebas da iurisdigcias

S®Berg, Werner,Gemany (Federal Repablic of Germany) in: Merger Control Worldwide, Second
Adition, val. 1, Cambridge University Press , New York, 2012, 556.

5’ Girasa,Corporate Governance and Finance Law, Palgrave&Macmillan, New York, 2013, 98.

8 Hopt, Wymeersch(Edit) Hopt, Corporate Govrnance in Germany in:Capital Markets and Company
Law, Oxford University Press, New Yourk, 2003, 295.

9The City Code on Takeovers and Mergers, or The Takeover Code or The Code

%0 The City Code on Takeovers and Mergers, Rule 2 (&lmisa wvdomia:
http://www.thetakeoverpanel.org.uk/wpcontent/uploads/2008/11/codegidégamoxmobilia:22.0
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gaakontor olos TiTgmis yvela aspeqti satendero SeTavazebasa da
SerwymasTan dakavSirebiT. ™

aRmasrulebel komisiasTan dakavSireba da Tanxmobis miReba
araformalur xasiaTs atarebs da umravles SemTxvevaS [
satelefono saubriT xdeba SeTanxmeba. Mmagram Tuki mxareebi ar
eTanxmebian panelis aRmasrulebeli organos gadawyvetilebas , maT
ufleba aqvT moiTxovon sagmis warmoeba komisiis sagmis
ganxilvebis komitetis winaSe, rom elic uflebamosilia miiRos
gadawyvetileba s adavo sakiTxTan dakavSirebiT . gadawyvetileba
SesaZlo a gasaCivrdes da sasamarTlos gansjis sagani gaxdes.
Uunda iTqvas, rom xSir SemTxvevaSi, sasamarTloebi panelis sagmis

ganxilvebis komitetis ganmartebisgan gansxvavebul
gadawyvetil ebas iReben xolme.

princi puli da mniSvnelovani gansxvaveba , rac Serwymisa da
dauflebi s procesSi aSS -is, britaneTis da germaniis bordis
uf lebamosilebaTa Soris arsebobs , aris is, rom amerikul bords
ufleba aqvs uari Tqvas mtruli Sesyidvis Sesaxeb SeTavazebaze
da gamoiyenos TavdacviTi RonisZiebebi, maSin , rodesac inglissa
da germaniaSi dirgtorats ufleba ar agvs msgavsi gadawyvetileba
miiRos. Ees ukanaskneli valdebulia aqcionerebs miawodos
srulyofili informacia da dasabuTebuli pozicia

tranzaqciasTan dakavSirebiT.

kompaniaTa Sesaxeb aqtis Tana xmad direqt orebs valdebuleba
gaaCniaT kompaniis mimarT . * satendero SeTavazebis miRebis
SemTxvevaS| isini valdebulni arain miawodon informacia
agcionerebs , raTa ar mouspon maT gadawyvetilebis miRebis

SesaZlebloba. inf ormacia miwodebu | unda ignes Tundac, rom
arsebo bdes utyuari safuZveli daskvnisaTvis, rom satendero
SeTavazeba ar aris kompaniis interesebis sakeTildReo
grZelvadian perspeqtivaSi. miuxedavad imisa , rom SesaZloa
ar sebul viTarebaSi, saukeTeso fasi iyos SemoTavazebuli aqciaTa
Sesasyidad. direqtorats SeuZlia agtiurad SeewinaaRmdegos aseT
winadadebas sakuTari uflebamosilebis farglebSi, igi ar aris
valdebuli nebismier Se nTxvevaSi dauWiros mxari SemoTavazebas %
delaveris sakorporacio kanonmdeblobis msgavsad , didi

britaneTis Companies Act-is 905e muxli adg ens, rom SerwymasTan
dakavSirebiT winadad ebis proegti momzadeb ul unda ig nes im

kompaniaTa direqtoratis mier , o mlebic erTmaneTs erwymian. A
tranzaqciis ganxorcielebas mxari unda dauWiros aqcionerTa
75%ma.dauf Ibis Sesaxeb aqtis 25.2 (Takeoer Codg muxlis Tanaxmad

61 AChipO Saulsbury, IVhe Availability of Takeover Defensesid Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P126

62ChipO Saulsbury, IVhe Availability of Takeover Defenses afal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P127

763CompaniesAct20QBara:170(1xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/pdfs
/ukpga_ 20060046 _en.pdf(bolos gamoxmobilia :29.04.2014)

764 oose, Griffiths, Impey, The Company Director, Power, Duties ahthbility ,10" adition, Jordan
Published Limited, Bristol, 2008, P.241
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ki is eve rogorc es delaveris StatSia, direqtorati

val debulia miawodos sakuTari mosaz reba aqcionerebs
tranzaqciis mizanSewonilobis Sesaxeb. direqto ratma unda
daasabuTos , Tu ris saf uZvelze igna miRebuli rekomendacia :

SeTavazebaze daTanxmebisa, Tu misi uaryofis Sesaxeb. 5 orive
gveynis kanonmdebloba iTxovs direqtoratisgan ganmartos
tran z aqciaze daTanxmebis an masze uaris Tqmis mizezebi

direqto r ebs, individu a urad da erToblivad gaaCniaT
valdebuleba imognedon bona ficke kompaniis saukeTeso interesebis
gaTvaliswinebiT. 7

City Code adgens damatebiT mniSvne lovan valdebulebas did
britaneTSi mogmed kompaniaTa dire gtorTaTvis, kerZod , kodegsis
erT -erT i umTavresi principis Tanxamad (General Principal 7,

direqtori moklebulia SesaZleblobas calmxrivad miiRos
gadawyvetileba dauflebis winaaRmdeg TavdacviTi RonisZiebebis
gamoyenebis Sesaxeb, Tuki mas safuZveli eqgneba ifigros, rom
mosalodenelia dauflebis Sesaxeb winad adebis miReba. aseT
SemTxvevaSi TavdacviTi R onisZiebis gamoyeneba SesaZlebelia
mxolod agcione r Ta krebis Sesabamisi gadawyvetilebis
safuZvelze, rac samizne kompaniis aqgcionerebs aniWebs
umniSvnelovanes uflebas, miiRon gadwyvetileba daeTanxmon Tu

ara mtruli dauflebis winadadebas. 767

aRniSnuli SezRudvis sapirispirod , aSSSi samizne kompaniis
direqt orati asrulebs gadamwyvet rols sapasuxo, agresiuli da
prioritetuli TavdacviTi Ro nisZiebebis gamoyenebisas,
romelTagan umravlesoba (mgaliTad sawamlavi abebi) , SesaZl oa

gamoyenebul ignes agcionerTa winaswari Tanxmobis gareSe. ™

didi britaneTis samizne kompaniis aqcionerebi iReben saboloo
gadwyvetilebas waramatebuli igneba Tu ara mtruli dauflebis

Sesaxeb winadadeba da direqtor ebs ar gaaCniaT Dberketi
ganaxorcielon prev enciuli zomebi aqcionerTa gadawyvetilebaze
zemogmedebis  mizniT, iseTi doniT , rogorc es aSS -Sia
SesaZlebeli.

britaneTis  saerTo  samarTlis  fundamentur  princips
warmoadgens, rom direqtorebs ar aqvT u f lebamosileba, mouspon
umravlesobaSi myof aqcionerebs, konstituciiT dadgenili
ufleba, miiRon g adawyvetileb a dauflebis Sesaxeb winadadebaze
daTanxmebis an misi uaryofis Sesaxeb . gansxvavebiT aSS-sgan, sadac

dauflebis Ses axeb winadadebaze pasuxis gacemis uflebamosileba
upirvel esad swored samizne kompaniis direqtorats aqvs

765 @ChipO Saulsbury, IVhe Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #dnaWidniversity
School of Law, Wilmington, Delaware, 2013, P130

756 KenyonSlade Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, P.693

5K enyonSlade Mergers and Takeovers in The US and UK law and meacoxford university press,
New York, 2004, P.693

%8 KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 694.
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aqci oner Ta SesaZlebloba , miiRo n sargebeli Serwyma -dauflebis
operaciis Sedeg ad, TavdacviTi tagtikis SemuSavebis procesSi
direqtoratis keTilsindisierebazea damokidebuli J

3.2 SeTanxmeba satendero SeTavazebis mxardaWeris Sesaxeb
Best Endeavours Causes

City Code umTavresi principebis Tanxamd (Principle 9) direqtors
evaleba guldasmiT  Seiswavlos  sakiTxi, sanam imgvar
vald ebulebaSi aRmoCndebodes, romelic gavlenas moaxdens mis [
mxridan agcionerTaTvis gulwrfeli da kvalificiuri rCevebis
miwodebaze.””

dasaxelebuli pricnipi xazgasmiT aRniSnavs, rom amgvar
vald ebulebaSi Sesvlam SesaZloa interesTa konfligti an/da
direqgtorTa  mxridan  fiduciuri ~ valdebulebis  darRveva

gamoiwvios.  problema waroiSo ba maSin, rodesac myidveli S
waxalisebis mizniT, (rom am ukanasknelma SeiZinos kompania
gansazRvruli  pirobebiT) samizne  kompaniis dire qtorati,
sakontragto urTierTobaSi Sedis potenciur myidvelTan da
kontragtiT ivaldebulebs Tavs, rom rekomendacias gauwevs mis
winadadebas aqcioenerTa winaSe, an ar daaklebs mcelobas

(Best Endeavouys raTa uzrunvelyos agcionerTa mxridan saWiro

Tanxmobis miReba. SeTanxmeba aseve Sei Zleba iTvaliswinebdes, rom
samizne kompaniis dire qtorati ar iTanamSromlebs sxva

myidvelTan. problemas da davis sagans warmo adgens sakiTxi,
SeuZlia Tu ara diregtorats gamoixmos kontra qtiT nak isri
vadlebuleb ebi da ar Seasr ulos igi, Tuki kompaniis mimarT
arsebuli fiduciuri valdebuleba amas moiTxovs N

Klonfligti , romlic warmoiSoba sakontraqto valdebulebasa
da direqtoris fiduciur valdebul ebas Soris araerTxel gaxda
ganxilvis sagani aSS  -isa da didi britaneTis sasamarTloebSi.

Dawson International PLC vs. Coats Patons P{?Gagmeze dayenebul igna
pretenzia, rom samizne kompaniis direqtoratma daarRvia

valdebuleba, romlis Tanaxmadac mas mosarCelis satendero
SeTavazebisaTvis unda gaewi a rekomendacia da ar unda
eTanamSromla SesaZlo konkurent nxaresTan, am ukanasknelis mier

9K enyonSlade Mergers and Takeovers in The US and UK law and practice, oxfordraitjveress,

New York, 2004, 694.

""KenyonSlade ,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 694.

"' KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 699.

"2Dawson International PLC vs. Coats Patons PLC (1988) 4 BCOWUSTebulia:  KenyonSlade,
Mergers and Takeovers in The US and UK law and practice, oxford university press, New York, 2004,
699-700. mixedviT
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satendero SeTavazebis gakeTebis SemTxv  evaSi.
samizne kompaniis diregtoratma gamoixmo sakuTari

rekomendacia da mxari dauWira sxva, momdevno satendero
SeTavazebas.

sasamarTlos mier mowonebul i da rek omendirebul i igna
mosazreba, romlis Tanaxmadac dreqtorati Tavisufalia sakuTari
valdebulebis ganxorci elebisas. direqtorats, gaaCnia

valdebuleba miawodos informacia aqgcionerebs imasTan
dakavSirebiT, Tu ra miaCniaT maT kompaniis saukeTeso interesebis
Sesabamisad. infor maia miwodebuli unda iyos keTilsindisi erad
da aqcionerTa dezinformirebulobas ar unda isaxavde S miznad.
ufro metic, sasamarTlom ganmarta rom, Tuki garemoebebi
Seicvleba, d ireqgtori uflebamos i lia, Seasrulos gangrZobadi
fiduci uri movaleoba da uari Tgvas kontraqtiT dadgen il
valdebulebaTa Sesrulebaze. 77

Sesabamisad, satendero SeTavazebasTan dakavSirebiT
agcionerTaTvis rCevis micemisas, direqtors moeTxoveba iyos
samarTliani da keTilsindisieri sawarmos mima rT . direqtori
unda mogmedebdes kompaniis saukeTeso interesebis
gaTvaliswinebiT, miuxedavad imisa, arsebobs Tu ara
xelSekru | eba romelic mas satendero SeTavazebis mxarda  saWerad
yvela SesaZleblobis ( best endeavourglamoyenebas aaldebulebs ™

3.3 TavdacviTi RonisZiebebis gamoyenebis dauSvebloba

inglisSi TavdacviTi RonisZiebebis gamoyeneba bordis mxridan
akrZalulia. Ddelaveris kanonmdeblobisagan gansxvavebiT ,
kompaniaTa Serwymadauflebis Sesaxeb kode gsi (Takeover Code)
TavdacviTi meqganizmebis gamoyenebas krZalavs. Uunda aRiniSnos,
rom kodegsis miReba mide daSvebuli iyo T avdacviTi RonisZebis
gamoyeneba.  sasamarTlo amowmebda direqgtoratis mier
gadwyvetilebis miRebis safuZvels da mizans. Tumca komp aniaTa
dauflebis Sesaxeb ko degsis miRebis Sedegad aRniSnuli wesi
gaugmda da dire qtorats aekrZala TavdacviTi RonisZiebis
gamoyeneba’”

direqgtorati valdebulia imogmedos kompaniis , rogorc srulad
organizaciis interesebis gaTvaliswinebiT da ar unda mouspos
agcionerebs SesaZlebloba miiRo n gadawyvetil eba Sesyidvis
ofertze daTanxmebis Tu misi uaryofis Sesaxeb. 76 kodegsis 21.1 ( a)

" KenyonSlade,Mergers and Tadovers in The US and UK law and practice, oxford university press,
New York, 2004, 700.

" KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York, 2004, 699.

775ChipO Saulsbury, IV[he Availability of Takeoer Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P141

776 ChipO Saulsbury, IVThe Availability of Takeover Defeses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P.141
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muxlis  Tanaxmad direqtorats ekrZaleba nebismieri saxis gmedeba,
ramac SesaZoa gamoiwvios ofertis an SesaZlo, mosalodneli
ofertis uaryofa, imgvarad, rom agcionerebs ar mieceT saSu aleba
miiRon gadawyv etileba warmodgenili an mosalod neli ofert IS
safuZvlianobisa da mizanSewonilobis Sesaxeb. D

britaneTSi direqtorati valdebulia konsultacia gaiaros
specialur komisiasTan (Takeover Pangl konkretul tranzaqgciasTan
dakavSirebiT da misgan miiRos rekomendacia SesabamisobasSi igneba
Tu ara TavdacviTi RinisZiebis gamoyeneba dirqtoratisaTvis
dakisrebul valdebulebasTan. aRniSnulis gaTvaliswinebiT
SeiZleba iTgvas, rom T avdacviTi RonisZiebebis gamoy eneba
kodeqsis Tanxmad D britaneTSi daSvebuli ar aris. ris Sedegadac
ofertis Sefasebis da masTan dakavSirebiT gadawyvetilebis

miRebis, (uaryofis an daTanx nebis) Zalaufleba direqtor at isgan
agcionerTa mxares inacvlebs. swored aqcionerebi a rian
uflebamosilni m iiRon gadaw yvetileba SemoTav azebul satendero

wi nadadebasTan dakavSirebiT. 7

kodegsi  Seicavs dauSvebeli TavdacviTi  RonisZiebebis
CamonaTvals, romlebSic sawamlavi abebi Sedis (Poison Pil)).””

aSS-is kanonmdebloba diregtorebs aniWebs uflebamosilebas
sakuTari ga dawyvetil ebis mixedviT gamoiyenon  TavdacviTi
RonsZiebebi. aRniSnuli faqti mniSvnelovania imdenad , ramdenadac
direqtors a gvs SesaZlebloba yovel tranzaqciasTan dakavSirebiT
konkretulad am tranzaqciis specifikdan gamomdinare imogmedos
da gamoiyenos TadacviTi meganizmebi , rac saSu al ebas aZlevs mas
hgondes sruli kontro li da Zalaufleba molapara kebis procesSi.
aRniSnuli faqti ki , Saboloo ja mSi, xels uw yobs kompaniis
Rirebulebis gazrdas.

rac Seexeba ingliss , ag direqtorats ar agvs mogmedebis
Tavisufleba , TavdacviTi meganizmebis gamoyenebi s TvalsazrisiT.
pirigiT , nacvlad diregtoratisa , gadawyvetilebas satendero
SeTavazebaze wuari s Tgmisa Tu masze daTanxmebis Sesaxeb
agcionerTaA kreba Rebs . am normiT sagrZnoblad aris
Semcirebuli dire qtoratis  Zalauf | eba  Serwymadauflebis
Sesaxeb molap arakebebis warmoebis procesSi

empiriulma kvlevebma aCvena, rom TavdacviTi RonisZiebebis
gamoyenebs ufleba, kompaniis direqtorats aZlevs SesaZleblobas

miaRwion SeTanxmebas kompaniis ufro xelsayrel fasad
gayidvasTan dakavSirebiT. swored amitom, SeiZleba iTgvas , rom
amerikuli  modeli upiratesia britanulTan da germanul

modelTan SedarebiT, vinaidan igi aZ levs saSu alebas dire  gtorats

" The Takeover CodeRule, 21.1.(a)xelmisawvdomia: http://www.thetakeoverpanel.org.uk/wp
content/uploads/2008/11/code.p(folos gamoxmobilia 23.04.2014)

778 ChipO Saulsbury, IVThe Availability of Takeover Defenses and D@abtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P.141

79ChipO Saulsbury, IVThe Availability of Takeover Defenses and Deal PriteDevices for Angle
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P.141
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sat endero SeTavazeba gadazardos molaprakebaTa procesSi , rac
saboloo jamSi iwvevs damatebiTi mogebis generirebas
aqcionerTaTvis. ™

4. aSS

4.1. zogadi mimoxilva

aSS-Si  kompaniis diregtorati uflebamo silia gamoiyenos
TavdacviTi RonisZiebebi, im mizniT, rom mtruli dauflebis
procesi gadaiyvanos molaparakebebis Sedegad SeZenis procesSi.
(Divert hostile offers in to negotiated acquisition progess met Zalauflebas
aniWebs mas molaparakebis warmoebisas da saboloo jamsSi
saSualebas aZlevs gazardos agcionerTa Semosavali Serwymis
tranzaqciis Sedegad ™' (maximize shareholder value in M&A transactipns

amerikuli kom paniis bordi aseve ufl ebamosilia Serwymis
xelS ekrul ebaSi gai Tvaliswinos da Seitanos e.w. garigebis
damcveli meganizmebi  (Deal protection devisgs romlebic saboloo
jamSi emsaxurebi an samizne kompaniis fasis gazrdas , Sesabamisad
meti Semosavlis miRebas aqcionerebisaTVvis. 78

daleveris Statis sakorporacio kanonmdebloba swored
diregtorats da diregtorTa sabWo s Tavmjdomares aZlevs
ufl ebamosileb as miiRos gadawywti | eba. inglisSi diregtorats
ar aqvs uflebamosileba dauflebis Sesaxe b  winadadeba
gadaiyvanos molap arakebis  procesSi. pirigiT, TavdacviTi
RonisZiebebis gam oyereba ag mkacrad aris akrZalul i. dauflebis
Sesxeb 2011 wlis aqti ukrZalavs direqtorats gamoiyenos e.w.
garigebis d amcavi TavdacviTi meganizm ebi. amgvari akrZalvebis
dawesebiT, inglisSi mogmed kompaniaTa direqtoratis gavlena da
Zalaufleba mo  laparakebaTa procesze, Semcirebulia 7% ingli  sSi
SerwymasTan dakavSirebiT molaparakebaTa warmoebis
uflebamosil eba aqcionerebs aqvT, rac direq torebs arTmevs
uflebas miiRon monawile oba msagve saxis tranzaqgciebTan
dakavSirebiT gadawyvetilebis miRebisa Tu molaparakebis

780ChipO Saulsbury, IV[he Availability of Takeover Defenses and Deal Protectionds for Angle

American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University

School of Law, Wilmington, Delaware, 2013, 161.
8 AChipO Saulsbury, IVhe Availability of Takeover Defenses and Deal ProtectionDevimeAnglo-

American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University

School of Law, Wilmington, Delaware, 2013, 115.
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School of Law, Wilmington, Delaware, 2013, 115.
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warmoebis procesSi. ™

aSS-Si arsebu | udides kompaniaTagan (Ria  saqcio
sazogadoebaTa 50% -ze meti da sauk eTeso 500 kompaniaTagan 63% -i)
umravlesoba delaveris StatSia registrirebuli. am mizezis
gamo delaveris sakorporacio kanonmdeblobis mixedviT xdeba
Serwymasa Tu dauflebis tranzaqciebTan dakavSirebiT uamravi
gadawyvetilebis miReba.

fasiani gaRaldebis komisia ( The Securities and Exchange Commitign
aregulirebs dauf | ebasTan dakavSirebiT satendero SeTavazebas
da Ser wymasTan dakavSirebul sakiTxebs. aRniSnuli reg  ula ciebi
fok usirebulia kompaniaTa mxirdan infor maiis gamJRavnebis
sakiTxebze (Disclosurg da SesaZloa ar exebodes direqtorTa mier
miRebul gadawyvetilebebs. 7

swored amitom, samizne kompaniaTa direqtorebis mier
Serwymisa da daufel ebis procesSi miRebul gadawyvetilebaTa
kontorli da regulacia momdinareobs delaveris sasamarTloTa
gadawyvetilebebidan, romlebic miiReba derivaciuli sarCelebidan
gamomdinare.””

delaveris sakorporacio kanonis (Delaware General Corporation Law,
DGCL) 141 @ muxlis Tanaxmad |, kompaniis sagmianobas uZ Rveba
d ireqgtorati. swored amitom , delaveris kanonmdebloba
di reqtorats akisrebs valdebul ebebs kompaniisa da aqcioner Ta
winaSe. Sesabamsad direqtorebs aqvT zrunvis a, erTgulebis a da
keTilsindisierebis movaleoba aqgcionerTa mimarT , kompaniis
Serwymisa Tu sakontrolo paketis gayidvis procesSi. ™®

delaveris kanonmdebloba aqcioners aniWebs uflebamosilebas
gaasaCivros direqtoratis gadawyvetileba. aRZras direqtorTa
winaaRmdeg derivaci uli sarCeli , kompaniis saxeliT da nacvlad.
aRniSnuli sarCeliT aqcio nerma unda amtkicos, rom direqtorTa

mxrida n arasowori marTvisa da daudevrobis Sedegad kompaniam
ziani ganicada. ™ sarCeli w ardgenil u nda ignes delaveris
sakanclero sasamarTloSi, xolo am ukanasknelis gadwyvetilebis
gasaCivrebis SemTxvevaSi sagmeze saboloo gadawyvetilebas iRebs

84 GChipO Saulsbury, IV he Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
AmericanTarget Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P115

8 fasiani gaRaldebis Sesaxeb komisia, Seigmna 1934 wels kongresis aqtis

safuZvelze aSS -Si, safondo birJebze kraxi s daviTan acilebis mizniT. ix:
http://www.sec.gov/about.shtml(bolos gamoxmobilia 22.04.2014)

8 GChipO Saulsbury, IVhe Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Targt Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, P.118

87 AChipO Saulsbury, IV he Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American TargeCompanies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
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89 GChipO Saulsbury, IVhe Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies in Delaware Journal of Corporate Law , Val:37, #1, Widener University
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delaveris uzenaesi sasamarTlo. 790

delaveris sakanc | ero sasamarTlo udides rols asrulebs
kanonmdebl obis ganviTarebasa da swori pragtikis Camoyalib ebaSi.
igi T avis gadawyvetilebebSi xSirad akritikebs direqtorebs,
imaTac ki romlebsac ar daurRveviaT valdebuleba. kritikis
mizans warmoadgens SesTavazos g¢a id lainebi, saxelmZRvanelo ,
arasavidebulo miTiTebebi da daadginos saukeTeso pragtika
samomavlod, raTa  momavalSi direqtorebma SeZlon maT mixedviT
mogmedeba gadawyvetilebaTa miRebisas. ™'

sasamarTlos mxridan amgvari in struqci  uli damokidebul eba
sasargebloa da dadebiTad aisaxeba kompaniaTa sagmianobaze,
radgan direqtors saSu aleba agvs gaecnos sarekom endacio
xasiaTis gaidlainebs mniS vnelovani da rTuli g adawyvetilebi s
miRebamdé?”

delaveris sakorporacio kanonis Tanaxmad, DGCL section 251
dir egt oratma unda miiRos gadawyvetileba sadac miuTiTebs , rom
eTanxmeba Serwyms/dauflebis Sesaxeb SeTanxmebas. diregtoratma
agve unda ganmartos tranzaqciis mizanSe wo hiloba. aseve unda

mieTiTos, rom tranzaq cia aqcionerTa umravlesobis mier
mowonebuli igna. ™ D

delaveris sakorporacio kanonmdeblobis Tanaxmad , bordis
wevrebi aseve valdebulni arian miawodon aqcionerebs s ruli
informacia tranzaqcii s mimdinareobasTan dakavSirebiT. ra
nabijebi igna gadadgmuli maTi mxridan tranzaqciis
mimd nareobisas kompaniis Rirebulebis gazrdis mizniT . T1is
safuzvelze igna miRebuli gadawyvetileba tranza qciis
ganxorcielebis Sesaxeb. aqci onerTaTvis miwodebuli informacia
yovlismomcveli da srulyofili unda iyos. K

kompaniam Serwymis tranzaqgciasTan dakavSirebiT informacia
unda miawodos aseve fasiani gaRaldebis komis ias (SEQ arsebul

regulaciebis Sesabamisad. ™

790 aChipO Saulsbury, IVhe Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : ire@ware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, 119. ix. aseve Tavi 3.4.2. derivaciuli

sarCeli
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School of Law, Wilmington, Delaware, 2013, 120.

793 Delaware General Corporation law, xelmisawvdomia
http://delcode.delaware.gov/title8/c001/sc09/index.shiimblos gamoxmobilia: 22.04.2014)
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1934 wlis fasiani gaRaldebiT vaWr obis Sesaxeb aqtis
moTxovnaTa Tan axmad delaveris  StatSi  registrirebuli
kompaniis direqtorati valdebulia satendero SeTavazebidan 10
dReSi miawodos SeTavazebis Ses axeb informacia aqcionerebs da
aseve warmoadginos rekomendacia satendero  winadadebaze
daTanxmebis an misi uaryofis Sesaxeb. 7

biznes korporaciaTa Sesaxeb modeluri agtis Tanaxmad, Serwyma
xorcieldeba, rodesac erTi kompania daufleba meores, SemZeni
kompanias ganagrZobs arsebobas, xolo es ukanaskneli ki arsebobas
wyvets ™ Serwymis Sedegad SemZeni komoania eufleba nebismieri
saxis qonebasa Tu sikeTes , rac samizne kompa nis gaaCnda da aseve
igi aris pasuxismgebeli samizne kompaniis valdebulebebze. samizne
kompaniis aqcionerebi iReben aqciebs Serwymis Sedegad miRebul
(Surviving Corporatiop kompaniaSi an maTi wilis anazRaureba xdeba
sxvagvarad. ™ (ix. sgematuri gamosaxuleba #3, gv.175)

daufleba SesaZloa ganxorci  eldes aqciaTa gacvliT (Share
Exchangg romlis drosac erTi kompania iZens meore kompaniis
aqgciebs aqciaTa srulad gacvlis Sedegad. aqciaTa gacvlis dros

orive kom pania inarCunebs iuridiul ident obas da agrzZelebs
arsebobas. gacvlis Sedegad mSobel kompanias (Parent Corporation
sakuTrebaSi aqvs Svilobili kompaniis (Subsidiary Corporatioh yvela

aqcia. (RMBCA sec.11.0%° amgvari dauflebis Sedegad, Svilobil i
kompaniis aqcioneri, xdeba mS obeli kompaniis aqcioneri xolo
mSobeli kompania, xdeba Svilobili kompaniis erTpirovnuli

aqgcioneri. msagvsi saxis tranzaqcia, rogorc wesi , xorcieldeba
holdinguri  kompaniis  Segmnis  mizniT. 9 (ix. sgematuri
gamosaxuleba #5, gv.176)

miTiTebuli tranzaqciis Sesaxeh gadawyvetilebis misaRebad
saWiroa, TiToeuli kompaniis  direqtorTa  rekomendacia
SerwymasTan dakavSirebiT da  rekomendaciis safuZvelze
agcionerTa umravlesobis mier miRebuli gadawyv etileba . kompaniis
wesdeba Ses aZloa iTvaliswinebdes gadawyvetilebis miRebas
aqci onerTa kvalificiuri umravlesobiT (mag.8096)°

Tuki mSobeli kompania flobs Svilobili kompaniis 90% -S an
met aqcias, aseT SemTxvevaSi SesaZlebelia gamartivebuli Serwymis

(Shortform merge) ganxorcieleba. aseTi Serwyma gacilebiT ufro

School of Law, Wilmington, Delaware, 2013, P129
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martivia , vidre Cveulebriv sta ndartul SemTxvevasSi , Vinaidan am
dros ar aris saWiro arc erTi kompaniis agcionerTa Tanxmoba da
arc Svilobili kompaniis direqtorTa Tanxmobaa aucilebeli.

aseTi operaciisaTvis s akmarisia mxol od mSobeli kompaniis
direqtorTa gadawyvetileba SerwymasTan dakavSirebiT. 803

inform acia Serwymis Sesaxeb kanoniT dadgenili fo r miT unda
miewodos im Statis uflebamosil pirs, (Secretary of staje sadac
mdebareobs Serw ymis Sedegad miRebuli kompania. aRn Snuli piri
gamoscems Serwymisa Tu aqciaTa gacvlis Sesaxeb ser Tifikats,
yvel a formalobis Semowmebisa da saW iro mosakreblis gadaxdi S

Semdeg.Serwyma iTvleba dasrulebulad. 804

erTi kompaniis mier meoris daufleba sakmaod gavrcelebul
tranza qcias warmo adgens Tanamedrove korporaciul kombinaci ebSi.
SemZeni kompania aRniSnul s axorcielebs oficialuri satendero
SeTavazebis Sedegad, romlis Tanaxmadac igi sTavazobs samizne
kompanias, rom Seisyidi s mis aqciebs dadgenil fasad. vi naidan
dauflebis mcdeloba samizne k ompaniis aqciebis fasze aisaxeba,
kerZod ki iwvevs misi Rirebulebis zrdas, dainter esebulma
kompaniam SeiZleba scados daeuflos samizne kompaniis aqciaTa
solidur odenobas , maTi Sesyidvis g@ziT. Tumca agciaTa
mniSvnelovani odenobis Sesyidvis Sesaxeb , didi xniT dumi Is ver
SeinarCunebs, vinaidan fasiani gaRaldebiT vaWrobis Sesaxeb aqtis
(Securities Exchange Actl934) Tanaxmad, piri rom elic Se iZens
nebismieri klasis aqciebis 5%s an mets, valdebulia moaxdinos
aRniSnuli faqtis deklalireba SeZenidan 10 (aTi) dReSi. 803

4.2. satendero SeTavazeba

1968 wels k ongresis mier miRebul igna aqti , romelic
uiliamsis aqtis saxeliT aris cnobili (Williams Act). igi miRebuli
igna ro gorc fasiani gaRaldebiT vaWrobis Sesaxeb aqtis damateba

(Securities  Exchange  Act 1934.) da aregulirebs  satendero

SeTavazebasTan  dakavSirebul  sakiTxebs. % gansakuTrebiT
mniSvnelovania SEA 1934is muxli 10 (b)(5), romelic warmoadgens
fasiani gaRaldebis komisiis mier ( SEC) insaiderul vaWrobasTan

dakaSirebiT gamoZiebis dawyebis safuZvels.
satendero SeTavazebiT samizne sazogadoebaze kontrolis
mopoveba sw afi dauflebis metad popularuli da Sesabamisad

803 CheesemerBusiness law: LegaEnvironment, Online Commerce, Business Ethics, and International
Issues, 19 Ed, Pearson Education, New Jersey, 2013,643seve: RMBCA sec.11.05

804jgve. ix. aseve: RMBCA sec.11.05

805 Ashcrofr, , Ashcroft, Patterson,.Law for Business, SoutWestern,Cengage Learning, Ohio, 2013,
435.

806 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 1D Ed., Pearson Education, New Jersey, 2013,646.
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aprobirebuli saSualebaa da SeiZleba ganxorcieldes kanoniT
gansazRvruli sakontrolo zRvris miRwevamde. %7 zRvris miRwevis

Semdeg savaldebulo satendero SeTava zebis Sesaxeb wesebi modis
mogmedebasi.

agciaTa sakontrolo paketis mopoveba kerZo molaparakebebis
gziT an xmis uflebis mgone agciaTa Sesyidvis S esaxeb
savaldebulo satendero SeT avazebiT aris SesaZlebeli. 808
satendero  SeTavazebis ofertis adresatebs  aqcionereb [
warmoadgenen

dauf leba aris SemT avazeblis mcdeloba, moipovos subieqt
kompaniaze kontroli , misi ganTavsebuli aqciebis srulad an

nawilobriv SeZenis gziT. 809

agti adgens saten dero SeTavazebis mimarT mogmed wesebs,
romlis Tanaxmadac, satendero SeTavazeba:

¥ o6 dgodangds ooby@ml dgmogobgdowsb 20 Lodydom ol
2obodoganmdbsdo;

¥ goo 9bs  goobodml 10 Lsdygdom oo,  mygo
dgdmogobgdgamo  Igi3geol sJEoosms Momgbmdsl, GMIgmms
gdgbolioz 03006l b dgi3geroll  Fgmogobgdym  gobl
000 o sioobomgols;

¥ Lododmeosbo  gobol  {glols  (fair price rule)  msbsbdsw,
2obOogo golbo gbes dgbmsogobmb yggans oJEombg®l, dom
do@ol  domoi,  gobz  3obsdwyg 9339  gobomogls  sogdo
Lo gbwgdm dgmogobgdoby;

¥ 5jiogdo ‘dgdgbogo 9bgs 069l 3O3mA309@mdols
bog3yydggendg  (pro rate basiy 0d dgdmbgggsdo o9 o@ bpgds

4ggens a5bmoglgdygeo sjiool dgdgbs.

Agcioners , romelmac ganaTavsa sakuTari aqciebi , agvs
absoluturi ufleba, santendero SeTavazebis daxurvis TariRamde,
nebismier dros , gamoixmos aqciebi ukan da uari ganacxados maT
gasxvisebaze. *"

uiliamsis aqgtis Tanaxmad , akrZalulia satendero

SeTavazebasTan dakavSirebiT TaRlIiTuri, tyulis Semcveli da
manipulaciuri gmedebebis ganxorcieleba. aRniSnuli moTxovnis

darRvevam SesaZloa g amoiwvios rogorc samogalago samarTlebrivi,
807 maxaroblSvili. , Samizne sazogadoebis SeZena kapitalis organizaciul
bazarze -daufleba satendero SeTavazebiT da misi saxeebi, 139 -178, samarTlis
Jurnali, Tsu iuridiuli fakulteti #1, 2013

808 - maxaroblSvili. , Samizne sazogadoebis SeZena kapitalis organizaciul
bazarze -daufleba satendero SeTavazebiT da misi saxeebi, 139178, samarTlis
Jurnali, Tsu iuridiuli fakulteti #1, 2013

89 maxarobISvili. , Samizne sazogadoebis SeZena kapitalis organizaciul
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aseve sisxli  ssamarTlebrivi pasuxismgebloba. aqcioneri, rom elic
dazaralda zemoaRniSnuli gmedebis gamo, uflebamosilia uCivlos

samarTaldamrRvevs da moiTxovos zianis anazRaureba misgan. sl

a. agciaTa gamosyidvis ufleba Shareholder Appraisal Rights

xSir Sem TxvevaSi, agcionerTa nawili Serwymis winaaRmdegia,
Tumca imis gamo, rom maT xmebis saTanado raodenoba ar gaaCniaT ,
moklebulni ari an SesaZleblobas , win aRudg nen tranzaqcias. aseT
agcionerebs , kanonmdeblobis Tanaxmad |, SeuZliaT miiRon
samarTliani anazRaureba maT saku TrebaSi arsebuli aqcieb is
sanacvlod Appraisal Rights 82 aqci onerebs aseT SemTxvevaSi ar
gaaCniaT sxva raime saxis ufleba g arda agciaTa samarTlian fasad
gamosyidvisa, Tuki Tavad garigeba ukanono da TaRliTuri ar
iyo. *# imis aTvis, rom SeinarCunos gamosyidvis ufleba , agcionerma
xmis micemamde, werilobiT unda mi awodos informacia krebas, rom
iyenebs aqciaTa samarTlian fasad gamosyidvis u flebas da ar
unda dauWiros mxari krebaze Serwymis Sesaxeb gadawyvetilebas.
Tuki ar Seasrulebs am moTxovnaTagan romelimes , 1Igi miT iTebul
uflebas kargavs.  **

4.3. TavdacviTi RinisZiebis gamoyenebis SesaZlebloba

Delaware Antitakeover Statute

dauflebis winaaRmdeg samarTlis normebi emsaxureba im mizans ,
rom moaxdinos delaveris StatTan dakavSirebuli kompaniis
dauflebis winaaRmdeg prevencia, gaarTulos igi. aRniSnuli
procesis garTulebis mTavari mizezi is aris, rom dauflebis
Sedegad ar moxdes biznesis gadatana an sxva msgavsi gmedeba
SemZenis mxridan , rac uaryofiTad aisaxeba rogorc
dasagmebulebze , aseve Statis biujetSi gadasaxdel Tan xazec.
ZiriTadad dauflebis sawinaaRmdego statutis gamoyeneba xdeba im
kompaniaTa mimarT, romlebic registirebulni arian delaveris
StatSi an Tuki aqcioneri romlic kompaniis aqciaTa 10% an mets
flobs Statis rezidentia. sxva Statebs Soris delaveris Stats
agvs gamorCeulad kargi da Zlieri dauflebis sawinaaRmdego
statuti. 9

statuti adgens, rom kompania, romelic daeufleba delaverSi
registriebul kompanias ver SeZlebs masTan Serwymis dasrulebas
aqciaTa SeZenidan sami wlis ganmavilobaSi, Tuki igi SeiZens

811 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues10" Ed., Pearson Education, New Jersey, 2013 P.64§\&ekams Actb 1968sec. 14 (e))

812RMBCA sec.13.02
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agciaTa 15% -s an mets. aRniSnuli SezRudvas SesaZloa rom
Tavidan ignes aridebuli Tuki:

S) Wgmsgg@do Mga0bB®odgdgmo Lodobby 3md3sbool woMgJBmMGsGo
Fobolifo® wogmobbdgds woyxmgdols dglobgd Fobowowgdsl;

b) SemZeni, SeiZns samizne kompaniis aqciaTa 85% -s an mets;

g) SemZeni, aqciaTa 15% -is an metis SeZeniT moipovebs samizne
kompaniis damoukidebel (interesis ar mqone) aqgciaTa xmebis
2/3s.

aRniSnuli SezRudvebis dawesebiT, delaveris sakorporacio
samarTali fagtiurad SeuZlebels xdis kompaniis dauflebas
samizne kompaniis direqtorTa Tanxmobis mopovebis gareSe.

delaveris sakanclero sasamarTlom Air Products vs. Airgas
sagmesTan dakavSirebiT ganmarta, rom delaveris sakorporacio
kanonmdeblobis Tanxmad arasasurevli mtruli  dauflebis
mogeriebis Zalaufleba miniWwebuli aqvT kompaniis diregtorebs,
aRniSnuli ganmarteba gakeTda delaveris sakorporacio kanonis
(DGCL) mniSvnelovani normis Sesabamisad, romlis Tanaxmadac
direqtorebi da ara aqcionrebi, marTaven da uZRvebian kompaniis
biznes sagmianobas. **

aRniSnulidan gamomdinar e, aqcionerTa mier Xxmis micemis
etapamde, anu sanam mimarTavdes aqcionerTa krebas sakiTxze

816

817

gadawyvetilebis miRebasTan dakavSirebiT (Borior to reaching a
shareholder votg delaveris sakorporacio kanonmdeblobis Tanxmad,
direqtorats agvs SesaZlebloba gamoiye nos TavdacviT

RonisZiebaTa sxvadasva saSuleba, sakuTari Sexedulebisamebr, raTa
moigerios araadeqvaturi da kompaniisaTvis miuRebeli SeTavazeba
SesyidvasTan dakavSirebiT. **

delaveris kanonmdeblobisgan fundameturad gansxvavebuli
regulacia arsebobs am sakiTxTan dakavSirebiT did britaneTSi,
sadac samizne kompaniis direqtorats valdebuleba agvs imogmedos
kompaniis, rogorc mTliani oganizaciis, interesebis Sesabamisad,
da ar unda mouspos agcionerebs SesaZlebloba, miiRon

gdawyvetileba SemoTavazebul winadadebasTan daka vSirebiT .*

816 CheesemerBusiness law: Legal Environment, Online Commerce, BusiBésiss, and International
Issues, 1 Ed., Pearson Education, New Jersey, 2013, 648.

817 Air Products and Chemicals Inc v Airgas In€.A. Nos. 5249, 5256 (Del. Ch. Feb.
15,2011 )xelmisawvdomia :http://courts.delaware.gov/opinions/download.aspx?ID=150850

(bolos famoxmobilia: 23.04.2014)

818 Aronson vs. Lewig}73 A.2d 805, 811 (Del.1984uTiTeb : GChipO Saulsbury, IVhe Availability

of Takeover Defenses and Deal ProtectionDevices for AAgierican Target Companies , : in Delaware
Journal of Corporate Law , Val:37, #1, Widener University School of Law, Wilmington, Delaware, 2012
13, 135.mixedviT.

819ChipO SaulsburyM, The Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, 135.

820The Takeover CodeGeneal principle 3, B1,vuTiTeb: ChipO Saulsbury, IVThe Availability of
Takeover Defenses and Deal ProtectionDevices for AAgherican Target Companies , : in Delaware
Journal of Corporate Law , Val:37, #1, Widener University School of Law, Wilmingtonwaeta 2012
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marTalia delaveris kanonmdebloba direqtorebs aniWebs
uflebamosilebas gamoiyenon TavdacviTi RonisZiebebi
arasasurveli satendero winadadebis mogeriebis TvalsazrisiT,
magram sasmarTlo pragtikam daadgina gamonaklisi SemTxvevebic,
rodesac direqtoratma TavdacviTi RonisZieba ki ar unda
gamoiyenos aramed unda moawyos OaugcioniO raTa saukeTeso fasad
moxdes kompaniis gasxviseba. Ees is SemTxvevaa rodesac aSkaraa
rom kompaniis gayidva gardauvalia.( ix.qvemT: Revlon rule)

Unocal Corp. v. Mesa Paiteum Co.delaveris uzenaesma sasamarTlom
daagina zrunvis movaleobis standarti (Duty of Carg, mtruli
dauflebis winaaRmdeg TavdacviTi RonisZ I ebis gamoyenebis
procesSi. sasamarTlom ganmarta: arsebuli mosazrebis
gaTvaliswinebiT, romlis Tanaxmadac TavdacviTi RonisZiebis
gamoyenebisas direqtorati SeiZleba mogmedebdes upiratesad
sakuTari da ara kompanisa da aq cionerTa intersebis
sasargeblod. TavdacviTi RonisZiebis gamoyenebisas
mniSvnelovania, rom zrunvis valdebulba Rrma da yovlismomcveli
iyos. Aam dros direqto ratis gadawvetileba myarad dasabuTebuli
unda iyos da pasuxobdes ara mxolod Oracionaluri
gadawyvetilebisO standarts, aramed ufro maRal standarts.

direqtorati  valdebulia daadginos, kompaniis aqciebis
SesyidvasTan dakavSirebiT warmodgenili oferti, aris Tu ar a
kompaniisa da agcionerTa saukeTeso interesebis Sesatyvisi. 22 Tuki
ofertze agcepti kompaniis interesebs Seesabameba da miuxedavad
amisa, direqtorati mainc iyenebs TavdacviT meganizmebs, maSin

821

adgili aqvs zrunvis (Duty of Car¢ movaleobis darRvevas. **
zenoaRniSnulis gaTvaliswinebiT, Unocal testis Sesabamisd
dreqtoratma ori ramis damtkiceba unda SeZlos: pirveli, rom

SemoTavazebuli winadadeba SesyidvasTan dakavSirebiT safrTxes
ugmnis Okompaniis korporaciul politikas da mis efeqgturobasO
(Threat to Corporate policy and effectivneysda meore, Ogamoyenebuli
TavdacviTi RonisZieba gonivruli da safrTxis
adegvaturia.0 *°(Takeover defense was reasonable in relation to the threat posed
Tuki sasmarTlo  daadgens, rom direqtoratis  mier
gamoyenebuli TavdacviTi RonisZiebebi ar aris arc ukanono da
arc aragonivruli da rom diregtorati am gadawyvetilebis

824

13, 135 mixedviT.

821 Unocal Corp. v. Mesa Petroleum Co0493 A.2d 946 (Del. 1985)xelmisawvdomia :
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )

822 Unocal Corp. v. Mesa Petroleum Co0493 A.2d 946 (Del. 1985)xelmisawvdomia :
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )

823 Unocal Corp. v. Mesa Petroleum oG 493 A.2d 946 (Del. 1985)xelmisawvdomia :
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )

824 Unocal Corp. v. Mesa Petroleum Co0493 A.2d 946 (Del. 1985)xel misawvdomia:
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )

825 Unocal Corp. v. Mesa Petroleum Co0493 A.2d 946 (Del. 1985)xelmisawvdomia :
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )
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miRebisas keTilsindisierad mogmedebda da borotad ar iyenebda

misTvis miniWebul diskreciul uflebamosilebas, 26 amogmeddeba
samewarmeo gadawyvetilebis Tavisuflebis wesi d a direqtoris
pasuxismgebloba ar dadgeba. ¥’

Revlon, Inc, v. MacAndrews & Forbes Holdings IsagmesTan dakavSirebiT
delaveris uzenaesma sasamarTlom daadgina, rom dauflebis
winaaRmdeg TavdacviTi RonisZeibis gamoyeneba yovelTvis ar aris
nebadarTuli.

sasamarTlom ganmarta, rom garkveul situaciaSi direqtoratis
valdebuleba daicvas samizne kompania rogorc organizacia,
icvieba da konvertirdeba valdebulebaSi gazardos kompaniis
Rirebuleba da uzrunvelyos misi SeZlebisdagvarad maRal fasad
gayidva da Sesabamisad maRali Semosavali aqcionerTaTvis.
( Revlon rule)

delaveris sasamarTlos ganmartebiT aRniSnul fagtTan maSin
gvagvs sagme, rodesac direqtorati dgas ramdenime SemoTavazebis
pirispir da am SemoTavazebaTagan yvela maTgani adeqvaturi da
samarTliani kompaniisa d a aqgcionerTa interesebisaTvis. 829
im garemoebis gamo, rom oferti gonivruli da samarTliania,
Unocal testis gamoyenaba aRar xdeba da am gadawyvetilebiT
dadgenili valdebulba aRar ekisreba direqtorats, vinaidan

828

swored

ofertis samarTlianobis gaTvaliswinebiT, cxad ia kompanias
safrTxe aRar emuqgreba.
swored amitom rodesac saxezea e.w. revlonis wesi, ( Revlon rulg

direqtorati dgas ramdenime adeqvaturi da samarTliani ofertis
winaSe da miuxedavad amisa, mainc igneba gamoyenebuli TavdacviTi
RonisZieba (magaliTad rogor icaa sawamlavi abebi Poison Pillg
direqgtorati Business Judgmemt Rul#s dacviT veRar isargeblebs,
ramac saboloo jamSi SeiZleba zrunvis movaleobis darRvevis
gamo pasuxismgebloba gamoiwvios. *°

unda aRiniSnos, rom revlonis wesi Revlon rule (or standartd)
gamoiyeneba mxolod maSin, rodesac direqtorati ramdenime
samarTliani da adeqvaturi ofertis winaSe dgas. Tuki arsebobs
mxolod erTi satendero SeTavzeba, kmpaniis SesyidvasTan
dakavSirebiT, gamiyeneba unokalis wesi Unocal rule (or standartd) da
direqgtorati uflebamosilia mimarTos TavdacviT RonisZiebebs,
Tundac SemoTavazebuli Rirebuleba sabazro fasze ufeo maRali

826 Unocal Corp. v. Mesa Petroleum Co0493 A.2d 946 (Del. 1985)xelmisawvdomia :
http://www.law.illinois.edu/aviram/Unocal.pdf  (bolos gamoxmobilia: 23.04.2014 )

827 ChipO Saulsbury, IV[he Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Jauof Corporate Law , Val:37, #1, Widener University
School of Law, Wilmington, Delaware, 2013, 137.

828Revlon, Inc, v. MacAndrews & Forbes Holdings B@6 A.2d 173 (Del.,1986)elmisawvdomia :
http://www.law.illinois.edu/aviram/revion.pdf (bolos gamoxmobilia: 23.04.2014 )

829Revlon, Inc, v. MacAndrews & Forbes Holdings B@6 A.2d 173 (Del.,1986)elmisawvdomia :
http://www.law.illinois.edu/aviram/revion.pdf (bolos gamoxmobilia: 23.04.2014 )

830 ChipO Saulsbury, IVThe Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:3Widener University
School of Law, Wilmington, Delaware, 2013, 139.
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iyos. Aam SemTxvevaSi unokalis standartis Sesabamisad,
diregtorats aqvs vadlebuleba daadasturos, rom SemoTavazeba
safrTxes ugmnida kompanias da ar iyo agcionerTa saukeTeso
intersebis Sesabamisi.  *'

Revlon rule gamoiyeneba maSin rodesac gadawvetilia kompaniis
gasxviseba, Tuki Tavad kompaniam gaakeTa gancxadeba gayidvasTan
dakavSirebiT, an Tu mosalodnelia kompaniis gakotreba an

likvidacia (dissolution, breakup). aseT SemTxvevaSi direqtoratma
TavdacviTi RonisZieba ar unda gamoiyenos, aramed unda
uzrunvelyos kompaniis magsimalur fasad gayidva. %2 TavdacviTi
RonisZiebebis gamoyeneba unda xdebodes mxolod im mizniT, rom
gaizardos kompaniis  Rirebuleba, gamZafr des konkurencia
Sesyidvis msurvelTa Soris.

SeuZlebelia sasamarTlos ga dawyvetilebiT dadgindes

mogedebis wesebi, (e.w. Blueprint9 romelTa mixedviTac unda
imogmedon direqtorebma , raTa Seasrulon movaleobebi sawarmosa
da agcionerTa mimarT. ® maT am movaleobaTa Sesuleba martivad
SeZliaT, Tu saTanadod Seiswavlian satendero winadadebas da
mxolod srulad informirebulobis safuzvelze,
keTilsindisierad miiReben gadawyvetilebas. 834

4.3.1. Osawamlavi abebiO (Poison Pills) da sxva TavdacviTi
RonisZiebebis gamoyeneba d ireqtoratis mier

aSS-Si, kerZod delaveris StatSi, direqtorati uflebamosilia
gamoiyenos  TavdacviTi  ERonisZiebebi  mtruli  dauflebis
winaaRmdeg. Tu ra saxis RonisZiebas gamoiyenebs es misi
gadasawyvetia da am SemTxvevSi igi mogmedebs miniWebuli
diskreciis farglebSi. aSS -Si arasodes yofila imgvari
regulaciebi, romlebic direqtorats TavdacviTi meganizmebis
gamoyenebas aukrZalavda. 8% Serwymisa da sakontrolo paketis
gasxvisebisas direqtorTa valdebulebebis ganxilvis procesSi
sasmarTlo fokusirebas axdens diregtorTa mxiradn
gadawyvetulebis miRebis procesze.

831ChipO Saulsbury, IV[he Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #Inaénldeiversity
School of Law, Wilmington, Delaware, 2013, 140.

832 Revlon, Inc, v. MacAndrews & Forbes Holdings B@6 A.2d 173 (Del.,1986yelmisawvdomia :
http://www.law.illinois.edu/aviram/revion.pdf (bolos gamoxmobilia: 23.04.2014 )

833Revlon, Inc, v. MacAndrews & Forbes Holdings B@6 A.2d 173 (Del.,1986)elmisawvdomia :
http://www.law.illinois.edu/aviram/revion.pdf (bolos gam oxmobilia: 23.04.2014 )

834ChipO Saulsbury, IV[he Availability of Takeover Defenses and Deal ProtectionDevices for Anglo
American Target Companies , : in Delaware Journal of Corporate Law , Val:37, #1, Widener University
School of Law, WilmingtonDelaware, 20123, 140.

835 Stokka, Defence Tactics in Hostile Takeoveks Analysis of The Rule Imposed on the Pursued
Target, 2013, 23h(tp://home.heinonline.org/)




samizne kompaniis direqtorats saSuleba aqvs daicvas Tavi
mtruli dauflebisagan. Tavdacvis uamravi saSuleba arsebobs
romelsac direqtoratma SeiZleba mimarTos.

aqcionerTa darwmuneba - Persuasion of 8areholdes - direqtorati
xSirad iyenebs media saSualebebs da awarmoebs media kampanias
raTa daarwmunos agcionerebi, rom satendero SeTavazeba ar aris
maTi saukeTeso interesebis Sesabamisi. 836

damabrkolebeli sarCelis wardgena sasamarTloSi - [Delaying
Lawsuits B sarCeli SeiZleba ignes wardgenili, rom satendero
SeTavazeba arRvevs fasiani qaRaldebiT vaWrobis Sesaxeb kanons,
monopolur kanamdbolobas an sxva regulaciebs. aRniSnuli
taqtikis gamoyenebiT direqtorati igebs dros, rac aZlevs mas
saSualebas  SeimuSaos  TavdacviT  RonisZ lebaTa  efeqturi
saSulebebi da tagtika. ¥7 Tavdacvis es saSuleba warmatebuli
aRmoCndeba Tuki sasamarTlo daadgens, rom Serwymis Sedegad
SemZeni kompania moipovebs didi Zlauflebas da gavlenas

bazarze. 838

White knight merger B warmoadgens Serwymas megobrul kompa niebs
Soris, romli drosac SemZeni kompanias iZleva garantias rom ar
Seexeba samizne kompanias an/da mis direqtorats. 839

Flip B over and Flipin rights plan- aRniSnuli wesi aniWebs samizne
kompaniis aqgcioners uflebamosilebas gadacvalos mis
sakuTrebaSi arsebu li agciebi SemZeni kompaniis ufro met aqciaze
(mag. orjer meti) Flip B over rights planan samizne kompaniis savalo
fasian gaRaldebSi Flip-in rights plan. igi amogmeddeba Tuki SemZeni
kompania samizne kompaniis aqciaTa garkveul raodenobas
(mag. 2006-s) daeufleba. es wesi gacilebiT ufro rTuls da Zvirs
xdis samizne kompaniis dauflebas. 840

Creating Employee stock ownership plakompanias SeuZlia SeimuSaos
dasagmebulTa mier aqciebis flobis gegma da ganaTavsos aqciebis
garkveuli raodenoba am gegmis fargl ebSi (mag. 15 %) aseT
SemTxvevaSi mosalodnelia , rom dasagmebulebi sakuTar xmebs
gamoiyeneben satendero SeTavazebis sawinaaRmdegod, vinaidan
beneficiarebs (dasagmebulebs) agvT mniSvnelovani daintereseba

83¢ CheesemerBusiness law: Legal Environmer®nline Commerce, Business Ethics, and International
Issues, 1D Ed., Pearson Education, New Jersey, 2013, 646.

837 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 19 Ed., Pearson Education, New skey, 2013, 646.

838 Clarkson ., Miller.,Cross Bunisess Law, Text and Cases " 12d.,2012, 802.

839 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 1D Ed., Pearson Education, New Jersey, 2013, 647.

840 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 10 Ed., Pearson Education, New Jersey, 2013, 47.
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SeinarCunon kompania xeluxleblad. .

Greenmail and stadstill agreements iSviaTad isec xdeba, rom SemZeni
kompania Tanaxmaa uari ganacxados satendero SeTavazebaze da

aRar SeiZinos samizne kompaniis aqciebi, Tuki es ukan askneli
daTanxmdeba, rom gamois yidos SeZenili aqciebi ukan da
gadaixados maTSi sabazro fas ze gacilebiT meti Tanxa. aRniSnul

gadaxdas ewodeba Greenmal mwvane fosta , xolo SeTanxmebas
romlis Tanaxmadac SemZeni kompania Tanaxmaa uari Tqvas
satendero SeTavazebaze da aRar SeiZinos samizne kompaniis
aqciebi ewodeba standstill agreementSe Tanxmebaumogmedobis Sesaxeb.?*

Management buyoutOfIBO) rac, kompaniis mtruli dauflebis
xelSeSlis mizniT, menejmentis mxridan savaWrod daSvebuli

aqciebis Sesyidvas gulisxmobs. 843

Tavdacvis meganizmebis uamravi xerxi arsebobs, romlebzec
ufro detalurad winamdebare naSromis Sinaarsidan gamomdinare
ver SevCerdebiT, vinaidan mis mizans ar warmoadgens Serwyma -
dauflebis procesisa da am procesSi gamoyenebuli TavdacviTi
RonisZiebebis daxasiaTeba, aramed naSromi am  procesSi
direqtorTa movaleobebze akeTebs fokusirebas. swore d amitom
diregtorTa movaleobebi ganxilul igneba iseTi mniSvnelovan da
aSS-Si araeTi sasamarTlo ganxilvis sagnad qceul TavdacviT
Ronisiebaze rogoricaa Osawamlavi ababiO. bad

erT -erT cnobil sagmeze Unocal Corpo vs Mesa Petrolifffi delaveris
sasmarTlom daagina, rom samizne kompaniis direqtorati
uflebamosilia SeimuSaos TavdacviTi taqtika, SemZeni kompaniis
mier ganxorcielebuli gmedebebis proporciulad, Tuki mas egneba
safuzveli ifigros, rom TavdacviTi saSulebebis gamouyeneblobis
gamo, daziandeba samizne kompaniis  legitimuri interesi. amasTan,
konkretuli TavdacviTi meqganizmis gamoyenebis gonivrulobisa da
mizanSewonilobis mtkicebis tvirTi samizne kompaniis
direqtoratze gadadis. 846rogorc zemoTac aRiniSna, direqtoratis
gmedebis Sefasebis am wesma sapatio adgili daimkvid ra amerikul
sakorporacio samarTalSi da igi cnobilia , Ounokalis testisO

#1 CheesemerBusiness law: Legal Environment, Ordit€ommerce, Business Ethics, and International
Issues, 1D Ed., Pearson Education, New Jersey, 2013, 647.

842 CheesemerBusiness law: Legal Environment, Online Commerce, Business Ethics, and International
Issues, 1 Ed., Pearson Education, New Jerseyl, 2®47.

843Gevurtz Corporation Law, West Group, St.Paul, Minn, 2000, 675.

84 qarTul iuridiul literaturaSi aseve gadaTargmnilia rogorc Omomwamlavi

abiO ix. maxarobliSvili, kapitalur sazogadoebaTa struqturaSi, fundamenturi

cvlilebebis ganxorcieleba korporaciul -samarTlebriv gmedebaTa (SeZena,
Serwyma) safuZvelze, SedarebiTsamarTlebrivi analizi, disertacia, 145.

85 Unocal Corp. v. Mesa Petroleum Co., 493 A2d 946 (Del. 1985)
http://www.law.illinois.edu/aviram/Unocal.pdf

846 Stokka Difence Tactics in Hostile Takeovef® Analysis of The Rule Imposed on The Pursued
Target, 2013, 24.f{ttp://home.heinonline.org))
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(Unocal TestpaxeliT.

Unocal Test mniSvnelovania iseTi TavdacviTi saSualebis
gamoyenebisas rogoricaa Osawamlavi abebiO (Poison Pillg. SeiZleba
iTqvas, rom igi iTvleba Tavdacvis yvelaze efeqtur saSualebad
da Sesabamisad sakmaod xSirad xdeba misi gamoyenebac. 847

Poison Pills warmoadgens konvertirebad privilegirebul aqciebs,
romelsac kompania uSvebs misi agcionerebis saxelze rogrc
dividend s. Ees aqciebi SesaZloa ar warmoSobdes xmis da
dividendis miRebis uflebas, es ar aris misi ZiriTadi
maxasiaTebeli niSani. is rac am aqciebs agcevs e.w. sawamlav abebad
aris misi konvertaciis ufleba. 848

im SemTxvevaSi Tu SemZeni kompania, iyidis samizne komp aniis
savaWrod ganTavsebuli aqciebis garkveul odenobas (dgindeba
wesdebiT) da Semdeg Seerwymeba samizne kompanias, zemoaRniSnuli
privilegirebuli agciebis mflobelebs ufleba aqvT, moaxdinon am
aqciebis sarfiani konvertireba (gadacvla) SemZenis aqciebze, rac
gulisxmobs magaliTad, samizne kompaniis erT privilegirebul
agciaSi, SemZeni kompaniis ori aqciis gadacvlasA(SesaZloa
dadg enil iyo konvertaciis sxva wesi ). am gziT SemZeni kompania
kargavs xmebis raodenobas Serwymis Sedegad warmoSobil
kompaniaSi da mas saSu leba aRar eZleva miiRos erTpirovnuli
gadawyvetilebebi, gaaTavisuflos direqtoarati da a.S. cxadia
amgvari  meganizmis  gamoyeneba  damabrkolebel = garemoebas
warmoadgens SemZeni kompaniisaTvis, aferxebs mis mier mtruli
dauflebis ganxorcielebas. 849 zemoaRniSnulis g  aTvaliswinebiT, is
samizne kompaniis bordsa da SemZeni kompaniis bords Soris
SeTanxmebis miRwevas uwyobs xels. **

Osawamlavi abebisO taqtikis sapasuxod, SesaZloa mitruli
daulfebis msurveli kompaniis agcioeneri daukavSirdes samizne

kompaniis, Serwymisadmi loal urad ganwyobil aqcioners da
daarwmunos igi Secvalos arsebuli direqgtor ati  sasurveli
kandidatebiT, rac saSulebas miscems mtruli dauflebis

msurvels gamoricxos sawamlavi abebis gamoyeneba. Tumca es arc
Tu ise ioli sagmea, maSin rodesac Osawamlavi abebisO
debul ebasTan erTad arsebobs rotaciis principiT Sedgenili

direqgtorati . (Staggered Board Provisigfi’

847 Gevurtz Corporation Law, West Group, St.Paul, Minn, 2000, 675.

848 Gevurtz Corporation Law, West Group, St.Paul, Minn, 2000, 675.

849 arsebobs Osawamlavi abebisO (- Poison Pills)meganizmis gamoyenebis sxvadasxva s axe,
romlebsac ewodebaT Flip-over, Flipin, Backend da a.S. mocemul SemTxvevSi
ganxululia Tu rogor gamoiyeneba Poison Pills e.w. Flip-over debulebis arebobis
dros. detalurad ix. maxaroblSvili. , samizne sazogadoebis SeZena kapitalis
organizaciul bazar ze-daufleba satendero SeTavazebiT da misi saxeebi, 139 -178,
samarTlis Jurnali, Tsu iuridiuli fakulteti #1, 2013

850 maxaroblSuvili. , Samizne sazogadoebis SeZena kapitalis organizaciul

bazarze -daufleba satendero SeTavazebiT da misi saxeebi, 139 -178, samarTlis
Jurnali, Tsu iuridiuli fakulteti #1, 2013

81stokka Defence Tactics in Hostile Takeoveks Analysis of The Rule Imposed on The Pursued
Target, 2013, 24.f{ttp://home.heinonline.org))
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Staggered Board Provisiongulisxmobs, rom Tundac moxerx des
aqgcioneris darwmuneba,  direqtorebi imgvarad arian arCeulni, rom
maT poziciaze yofnis vada sxvadasxva dr 0s gasdiT. am SemTxvevaSi
direqtoratis erTi wlis ganmavlobaSi gaSveba ver moxerxdeba,
vinaidan TiToeul maTgans uflebamosilebis vada gauva erTi wlis
dagvianebiT, (zog SemTxvevaSi xdeba direqtoratis 1/3 is arCeva am
wesiT, anu yovel konkretul TariRSi uflebam osilebis vada
ewureba direqgtoratis 1/3 -s da ara mTel direqgtorats 852) amasTan
wesdeba iTvaliswinebs, rom direqtoris gaTavisufleba safuzvlis
gareSe (Without Causg ar daiSveba. Sesabamisd direqtoratis srulad

Secvlas minimum sami weli daWirdeba. Serwymis amxela vadiT
gadadeba ki cxadia SemZeni kompaniis interesebSi ar Sedis.
airgazis sagmis ganxilvisas 83 delaveris sasmarTlom

daadastura rom Osawamlevi abebisO gamoyeneba delaverSi
registrirebuli kompaniebis mier SesaZlebelia. sasamarTlom am

sagmis ganxilvisas kidev erTxel gausva xazi e.w. Unocal Test
mniSvnelobas da aRniSna, rom daculi unda ignes dasaxele buli

testis  moToxovnebi. 8+

miuxedavad zemoaRniSnuli gadawyvetilebisa Osawamlavi abebisO
rogorc TavdacviTi saSualebis mimarT skeptik urad ganwyobilTa
ricxvi izrdeba. statistika aCvenebs, rom delaverSi
registrirebul sawarmoTagan Tavdacvis am saSualebis gamoye nebis
faqtebi mcirdeba. xolo did britaneTSi da evrokavSirSi 8%
Tavdacvis am xerxis gamoyeneba akrZalulia. 856

rogor daregulirdeba mtrul dauflebasTan dakavSirebuli
sakiTxebi mniSvnelovnad aris damokidebuli imaze, Tu rogor aris
dabalansebuli interesTa konflig ti, romelic agcionersa da
direqtorats Soris SeiZleba arsebobdes. didi DbritaneTis
kanonmdebloba aqcionerTa mi  marT megobrulad ganwyobilad
iTv | eba (Shareholdeffriendly) radganac aq direqtorats ar aqvs
ufleba SeewinaaRmdegos Serwymis winadadebas, Tuki aqcione ri
mzaobas gamoTgvams amisaTvis .8’ Sesabamisd mogmedebs direqtoratis
neitralitetis wesi. (Board Neutrality Rulg

agcionerisadmi megobrulad ganwyobili, romelic diregtorats
ukrZlavs imogmedos Serwymis winaaRmdeg winaswari Tanxmobis
gareSe, (Board Neutrality Rle) Tu diregtoratisadmi megobrulad
ganwyobili midgomaa ukeTesi amasTan dakavSirebiT kamaTi

852 7wecker The EU Takewer Directive:Eight Years Later, Implementation But Still No Harmonization
Amang Member States on Acceptable Takeover Defenses , 2012, 239.

853 Air Products and Chemicals Inc v Airgas In€,A. Nos. 5249, 525¢Del. Ch. Feb. 15, 2011).
(http://courts.delaware.gov/opinions/download.aspx?1D=150850

854 StokkaDefence Tactics in Hostile Takeoveks Analysis of The Rule Imposed on The Pursued
Target, 2013, 25.f{ttp://home.heinonline.org))

855 Directive 2004/25/EC of The Europian Parliament and of the Counsil of 21 April 2004 on takeover
bids , fttp://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:142:0012:0012:EN:PDF

856 Stokka Defence Tactics in Hostile Takeoveka Analysis of The Rule Imposed on Thersued
Target, 2013, 25.f{ttp://home.heinonline.org))

87stokka Defence Tactics in Hostile Takeoveks Analysis of The Rule Imposed on The Pursued
Target, 2013, 25.f{ttp://home.heinonline.org))
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mimdinareobs da calsaxa pasuxi ar arsebobs.

Tu CavTvliT, rom samizne kompaniis direqtoratis roli,
Serwymis Sedegad mxolod aqcionerTa simdidris gazrdaa masSin
pasiuri direqtorati ufro misaRebia. xolo Tuki miviCnevT, rom
direqtoratma aseve und gaiTvaliswinos kompaniasTan
dakavSirebul sxva pirTa (steikholderTa) interesebi, cxadaia am

SemTxvevasSi aqtiuri diregtorati ufro misaRebi igneba. 858

direqtoratis neitralitetis wesis mxardamWerebi miiCneven, rom
diregtorisaTvis mogmedebis Tavisuflebis micema saxifaToa,
vinaidan rogorc wesi, Serwymis Semdeg direqtoratis gadayeneba
xdeba da Sesabamisad SesaZloa am organom imogmedos ara
agcionerTa da kompaniis, aramed mxolod sakuTa r interesebidan
gamomdinare da win aRudges Serwymis winadadebas, Tumdac igi
xelsayreli iyos kompaniisaTvis. M

meores mxriv, direqtori marTavs kompaniis  yoveldRiur
sagmianobas da man ukeT icis ra aris kargi sawarmosTvis da ra
ara. amitom aqcioneri SesaZloa iolad Secdes, vinaidan mas ar
agvs srulyofili informacia da arc aris valdebuli icodes
yvelaferi sawarmos biznessagmianobis Sesaxeb. Sesabamisad ukeTesi
igneba Tuki diregtorats egneba saSualeba win aRudges Serwymis
winadadebas, aqcioneris winaswari Tanxmob Is gareSe. A

kiTxvis niSnis qveS dgeba minoritari aqcioneris dacvis
garantiebi, im SemTxvevaSi Tuki gadawyvetileba mxolod
madJoritari aqcioneri miiRebs. direqtorati valdebulia Tanabrad
daicvas yvela aqcioneris uflebebi, maSin rodesac aqcioners
ufleba aqvs g ayidos misi kuTvnili aqciebi misaReb fasad da
amasTan igi ar aris valdebuli izrunos sxva agcionerzec da

masac daexmaros aqciaTa gasxvisebaSi.  8°

Tuki  direqtorats  ekrZaleba  TavdacviTi  meqanizmebis
gamoyeneba SemZeni advilad miaRwevs warm atebas. kompaniaTa
gaerTianeba ki Tavis mxirv xels uwyobs maT gaZlierebas da zrdis
SesaZleblobas meti wvlili Seitanon zogadad sabazro
ekonomikis ganviTarebaSi. es argumenti TiTqos direqtoratis
neitralitetis momxreTaA sasargeblod metyvelebs, magram
rogorc gamokvlevebma aCvena, mtruli dauflebis pirobebSi
TavdacviTi meqganizmebis gamoyeneba zrdis samizne kompaniis
Rirebulebas, rac sabolo jamSi samizne kompniis aqcionerebze
dadebiTad aisaxeba. delaveris Statis gamocdileba aCvenebs, rom
diregtoratisaTvis Tavisuflebis miniwWeba gacileb iT ufro
efeqturia, vidre direqtoratis neitralitetis wesis arseboba. 860

sawamlavi abebi yvelaze gavrcelebuli da cnobili TavdacviTi
saSualebaa mtruli dauflebis winaaRmdeg, romelsac samizne
kompanis direqgtorati iyenebs. miuxedavad imisa, rom TavdacviTi
RonisZie bebis gamoyeneba delaveris kanonmdeblobis Tanaxmad
daSvebulia, arsebobs gamonaklisebic rodesac ar SeiZleba maTi

88 palmiter, Corporations, 8 Ed., Aspen Publishers, New Yourk, 2006, 6583.

89 Gevurtz Corporation Law, West Group, St.Paul, Minn, 2000, 631.

80stokka Defence Tactics in Hostile Takeoveks Analysis of The Rule Imposed on The Pursued
Target, 2013, 26.f{ttp://home.heinonline.org))
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gamoyeneba.

is faqti, rom sawamlavi abebi (Poison  Pill) warmoadgens
TavdacviT saSulebas mtruli dauflebis winaaRmdeg kargad aris
cnobili, Tumc a garkveulwlad siaxles warmodgens, delaveris
sasamarTlos mier bolo xanebSi miRebuli ramdenime
gadawyvetileba, romelTa Tanaxmadac sawamlavi abebis gamoyeneba
nebadarTuli da SesaZlebelia ara mxolod mtruli dauflebis
winaaRmdeg, aramed kompaniis aqtivis (sakuT rebis) dacvisa da
gadarCenis mizniT. Sesabamisad sawamlavi abebi aseve gamoiyeneba
mtruli dauflebisagan gansxvavebul situaciebSic. sol

Tuki TavdacviTi RonisZiebis gamoyenebisas mTlianad kompanias
emugreba safrTxe, am SemTxvevaSi kompaniis raime konkretul
aqgtivs, sakuTrebas SeiZleba emuqrebodes igi. delaverSi
registrebuli  kompaniis direqtorati  ufelbaosilia AaseT
SemTxvevaSic gamoiyenos sawamlavi abebi qonebis gadarCenis
mizniT. am gadawyvetilebis Sesafasebladac gamoiyeneba e.w.
unokalis wesi

erT -erT gadaw yvetilebaSi delaveris uzenaesma sasamarTlom
aRniSna, rom sawamlavi abebis gamoyeneba SesaZlebelia rodesac
konkurenti  cdilobs  winaswarganzraxulad ziani miayenos
kompaniis agtivsa da sakuTrebas.  **

delaveris  sasamarTlo  direq t orats aZlevs uflebas
gamoiyenos sa wamlavi abebi mtruli dauflebisagan Tavdacvis
mizniT, dauflebis winaaRmdeg mimarTul sxva saSualebebTan
erTad kombinirebulad, rac kidev ufro zrdis sawamlavi abebis

brZolisunarianobasa da misi gamoyenebis Sedegianobas. 863

yvelaze xSirad xdeba sawamlavi abebis gamoyeneba rotaciis
principiT ~ Sedgenil  direqtoratTan (kvalificiuri  bordi)
kombinaciaSi.

kiTxvas badebda, Tu rogor momxdariyo sawamlavi abebisa da
kvalificiuri bordis kombinirebulad (erTdroulad) gamoyenebis
Sefaseba unokalis testis mixedviT. Uunda ganxilu liyo isini
erTobliv konteqstSi da amis mixedviT gaevlo dasaxebuli tests
ori etapi Tu cal calke unda momxdariyo ToToeuli maTganis
gamoyenebis adegvaturoba.? erT -erT gadawyvetilebaSi Versata
Enterprises Inc. v. Selectica, Inc delaveris uzenaesm sasamarTlom
ganmarteba gaakeTa romliTac pasuxi gaeca dasmul kiTxvas.
Omxolod is faqti rom dasaxelebul TavdacviT RonisZiebaTa
kombinirebulad gamoyeneba arTulebs kontrolis mopovebas
kompaniaze, ar niSnavs rom TavdacviTi RonisZieba gadametebulia

861Greico, The EvetEvolving Poison Pill:The Pill in Asset Protection ands&#lyHeld Corporation
Casesin Delaware Journal of Corporate Law , Val:36, #2, Widener University School of Law,
Wilmington, Delaware, 2011,2, 627

862 Versata Enterprises Inc. v. Selectica, Indlo. 193, 2010 (Del. Oct. 4, 2018¢Imisawvdomia :
http://courts.delaware.gov/opinions/download.aspx?ID=144650 (bolos gamoxmobilia:
23.04.2004

863Greico, The EvetEvolving Poison Pill:The Pill in Asset Protection and Clogdbid Caporation
Casesin Delaware Journal of Corporate Law , Val:36, #2, Widener University School of Law,
Wilmington, Delaware, 2011,2, 634.
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da ver pasuxobs unokali S testis moTxovnebs.O  **

unokalis standartis Sesabamisad sasamrTlo pirvel rigSi
amowmebs aris Tu ara direqtoratis mogmedeba unokalis testTan
SesabamisobaSi da mxolod amis Semdeg aris SesaZlebeli
direqtorta mxiradan Business Judgment Rulegamoyeneba. Tuki
diregtorati warmatebiT ver gaivlis unokalis tests, maSin
miiCneva rom am ukanasknelis mier darRveulia zrunvis movaleoba

vinaidan unokalis testi gamoiyeneba maSin rodesac kompanias,
misi ganviTarebis politikasa da aqgtivs emuqreba safrTxe,
delaveri sakancl ero sasamarTlom Stroud v. Gracesagmeze ganmarta,
rom am testis gamoyeneba ar moxdeba iseT SemTxvevebSi rodesac
agcionerebi arian imave dros direqgtoratis wevrebi. vinaidan
testis gamoyenebis erT -erT winapirobas warmoadgens swored
sawarmoze kontolis SeuZleb loba bordis mxiradan (lack of controf?®
delaveris uzenaesi sasamarTlo daeTanxma sakanclero
sasamarTlos msjelobas:

OsasamarTlos surs aRniSnos, rom direqtorati akontrolebda
kompanias rogorc de faqto aseve de jure, aRniSnuli fagti ki
gamorocxavs unokalis testis gamoyenabs, Sesabamisad
Busienss Judment Rularis Sesaferisi standarti am konkretul
SemTxvevasSi direqtoratis gadawyvetilebis SesafasebladO

maSin rodesac di  reqt orati flobs savaWrod daSvebul agciaTa
umravlesobas, direqtorTa arCevis wesis Secvla ar SeiZleba
miCneul ignes TavdacviT RonisZiebad. iq sadac direqtorebi
floben kompaniis sakontrolo pakets, unokalis testis gamoyeneba
ar aris SesaZlebeli da maTi mogmedeba unda Sefasdes
Busienss JudmeRule—is Sesabamisad. *’

rogorc zemoT aRiniSna unokali testis gamoyeneba xdeba masSin
rodesac kompanias emuqgreba safrTxe da direqtorati ver
akontrolebs am process, iseT SemTxvevaSi ki rodesac
direqt orebi floben sakontrolo pakets ar arsebobs
dasaxelebuli safrTxe da arc testis gamoyenebis winapiroba.

866

Stroud v. Gracesagmeze diregtori flobda kompaniis 50% -ze met
agcias, swored amitom ar moxda unokalis testis gamoyeneba.
unokalis testi Seigmna delaveris sasamrTloebis mier

imisTvis, raTa Sefasdes iseTi TavdacviTi RonisZiebis gamoyeneba
rogoricaa sawamlavi abebi. 868

sawamlavi  abebis  Rirebuleba samizne  kompaniisa da

864Greico, The EvetEvolving Poison Pill:The Pill in Asset Protection and Clogdsld Corporation
Casesin Delaware Jomnal of Corporate Law , Val:36, #2, Widener University School of Law,
Wilmington, Delaware, 2011,2, 635

865Greico, The EvetEvolving Poison Pill:The Pill in Asset Protection and Clogdsld Corporation
Casesin Delaware Journal of Corporate Law , Val:382, Widener University School of Law,
Wilmington, Delaware, 2011,2, 635.

866Stroud v. Grace606 A.2d 75, 84 (Del. 1992).

867Stroud v. Grace

88 Greico, The EvetEvolving Poison Pill:The Pill in Asset Protection and Clogdsld Corporation
Casesin Delaware Journal of Corporate Law , Val:36, #2, Widener University School of Law,
Wilmington, Delaware, 2011,2, P. 635
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menejmentisaTvis mis faqtiur gamoyenebaSi ki ar aris, aramed
prevenciul efeqtSi, romelic ubi Zgebs dauflebis msurrvels
(raider) Tavi Seikavos satendero SeTavazebasTan dakavSirebiT
procedirebis dawyebisagan Tuki ar aqvs menejmetisagan saWiro
Tanxmoba.*® Osawamlavi abebiO OaiZulebsO dauflebis msurvels
awarmoos molaprakeba direqtoratTan abebis Semdgom Si
gaugmebasTan dakavSirebiT, raTa ar moxdes misi mier SeZenili
agciebis gaufasureba, rac saboloo jamSi dauflebas finansurad
araxelsayrels gaxdis.

rodesac kompanias yavs Kklasificirebuli bordi da iyenebs
sawamlavi abebis  tagtikas, misi daufleba  faqtiurad

ganuxorcielebli an materialuri TvalszrisiT araefeqturia. 870

5. saqarTvelo

5.1.zogadi mimoxilva

direqtoratis movaleobebi, kompaniis marTvis procesSi
ganuzomlad didia, gansakuTrebiT sainteresoa Tu ra roli
akisria diregtorats iseTi mniSvnelovani operaciis
ganxorci elebis procesSi , rogoricaa sawarmos reorganizacia anu
sawarmos gardagmna, Serwyma da gayofa. aseve aranakleb
mniSvnelovani tranzagciaa sakontrolo paketis gasxviseba.
garTuli iuridiuli literatura am sakiTxTebTan dakavSirebiT

Zalian mwiria, rac iZlva safuZvels daskvnisaTvis , rom igi
saTanadod Seswavlili ar aris. 871

saqarTveloSi, samizne kompaniis mier
gansaxorcielebelATavdacviT RonisZiebebTan daka vSirebiT ar

arsebobs sakanonmdeblo regulireba, verc praqtikaSi da garTuli
sasamarTlos ga dawyvetilebebSi SexvdebiT msgav s sakiTxebze

msjelobas, im ubralo mizezis gamo, rom Cven S qveyanaSi ar aris
sabazro ekonomika iseT doneze ganviTarebuli , rogorc es aSS  -Si,
inglssa da germaniaSia.

bolo 30 wlis ganmavlobaSi, mas Semdeg , rac sagarTvelom
damoukidebloba moipova, iSviaTad Tu ganxorcielebul a qarTul
sawarmoTa Serwyma, misi klasikuri gagebiT, mtrul d auflebaze da
diregtoratis mx ridan  TavdacviTi meganizmebis gamoyenebaze xom
saubaric zedmetia. QerTaderTi meTodi , risi  gamoyenebis
SesaZleblobac aqvs sagarTveloSi diregtorats SesaZlo
reorganizaciis winaaRmdeg aris darwmuneba, anu igi unda

869 Moore, Corporate Governance in The Shadow of the State, Hart Publishing, Oxford and Portland,
Oregon, 2013, P.116

870Moore, Corporate Goernance in The Shadow of the State, Hart Publishing, Oxford and Portland,
Oregon, 2013, P.116

81 0mewarmeTa SesaxebO kanonSi 2008 wels ganxorcielebuli cvlilebis Semdeg

gansaxilvel sakiTxze iuridiuli literaturis moZieba sakmaod rTuli sagmea.

aRniSnuli faqti Xazs usvams im garemoebas, rom sakiTxi Seswavlili ar aris

da Sesabamisad misi naSromis konteqstSi ganxilva Zalian mniSvnelovania.
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Seecados daarwmunos sawarmos partniorebi, rom Serwyma ar aris
saukeTeso gamosavali. Tuki direqtorati SeZlebs partniorTa
darwmunebas Serwyma aRar ganxorcieldeba, magram Tu partniorebi
mainc ar Seiclian azrs, direqgtor ats samarTlebrivi berketi ar
gaaCia win aRudges am process.

sawarmos reorganizaciasTan dakavSirebiT gadawyvetilebis
miReba sxvadasxva mizezTa gamo SeiZleba moxdes. magaliTad ,
sawarmoebi SeiZleba gaerTiandnen raTa bazarze, konkurentul
garemoSi ufro efeqturi da warmatebuli operireba SeZlon
(Serwyma) an SesaZloa biznesis miznebis gaTvaliswinebiT moxdes
erTi saxis samarTlebrivi formis garadgmna sxva samarTlebriv
formad da aS. am procesSi, amerikuli  sakorporacio
kanonmdeblobis Tanaxmad , direqtorati (Board of Directorg gadamwyvet
rols TamaSobs, rasac ver vityviT garTul kanonmdeblobze.

nebismieri kompania cdilobs miaRwios mizans strategiul,
operaciul da tranzaqciul doneze. 2 rac sa boloo jamSi ,
kompaniis warmatebis winapirobaa. kompaniis biznes formisa da
korporaciuli strugturis arCeva, mxolod wminda samarTlebriv

sakiTxebTan ar aris dakavSirebuli. aRniSnuli faqti aseve
gavlenas axdens kompaniis administraciul xarjebze da
sagadasaxado tvirTze, operciuli da finansuri riskebis

marTvaze.*” kompaniis yvelaze mniSvnelovan da ZiriTad mizans ki
riskebis efeqturi marvis Sedegad konkurentul garemoSi
gadarCena warmoadgens.

5.2. sawarmos gardagmna (samarTlebrivi formis cvlileba)

sawarmos  dafuZnebisas, misi organizaciul -samarTlebrivi
formis arCeva mravali fagtoris gaTvaliswinebiT xdeba, Tumca
Tanamedrove sabazro ekonomika dinamiurad viTardeba da
SesaZlebelia  warsulSi  damfuZnebelTa mier  konkretuli
biznesisTvis Sesaferisad miCneuli forma, gar kveuli drois
gasvlis Semdeg veRar p asuxobdes saWiroebebs. s wored amitom,
samogqgalaqo samarTlis subiegtTa kerZo avtonomiis principidan
gamomdinare, mewarmeebs uzrunvelyofili aqvT sawarmoTa formis
Tavisufali arCeva, rac mxolod sawarmos dafuZnebis dros ar
gamayeneba da moicavs mewarmeTaA SesaZleblobas sagmi  anobis
procesSi, Tavisuflad Secvalon erTxel arCeuli forma sxva
formiT. ®”

872 Mantysaari,Organising the Firm, Theories of Comercial Law, Corporate Governance and Corporate
Law, SpringetVerlag, BerlinHeidelberg, 2012,P.47

873 Mantysaari,Organising the Firm, Theories of Comercial Law, Corporate Governance and Corporate
Law, SpringetVerlag, BerlinHeidelberg, 2012,P.48

874 Mantysaari,Organising the Firm, Theories of Comercial Law, Corporate Governanc€amporate

Law, SpringetVerlag, BerlinHeidelberg, 2012,P.92

8SWanturia, niniZe, = mewarmeTa Sesaxeb kanonis komentari, me -3 gamocema, Thilisi.,

2002, 185.
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mewarmeTa Sesaxeb kanonis 14%2. muxlis Tanaxmad, partniorebs
SeuZliaT erTi samarTlebrivi formis sawarmo gardagmnan sxva
samarTlebrivi formis  sawarmod. rogorc samewarmeo
sazogad oebebs aseve individualur mewarmes , aqvs gardagmnis
SesaZlebloba, vinaidan kanoni raime saxis SezRudvas , am mxriv, ar
awesebs. gardagmnis SemTxvevasSi partniorebi iReben
gadawyvetilebas Tu rogor gadanawildes maTi
ufleba -movaleobebi gardagmnis Sedegad miRebul sawarmoSi. rac
mTavaria, partniorTa mier aucileblad unda ignes
gaTvaliswinebuli is SezRudvebi , rasac mewarmeTa Sesaxeb kanoni
gardagmnis Sedegad miRebul iuridiul pirs uwesebs.

M

rogorc mewarmeTa Sesaxeb kanonidan irkveva , Sps-is ss -ad
gardagmna an pirigiT, saWiroebs damswre xmis uflebis mqone
partniorTa 75% -is (ss -is SemTxvevaSi 75%+1) mier miRebul
gadawyvetilebas, xolo yvela sxva SemTxvevaSi gadawyvetileba
miiReba erTxmad. *° kanonis es norma bun dovania da ganmartebas
saWiroebs, kerZod sainteresoa ra igulisxmeba &damswre xmis
uflebis mgone partniorSi (partniorebSi)O . magaliTad , Tuki
partniorTa krebas eswreba 45% xmis uflebis mgone partniori da
igi mxars dauWers Sps -is ss -ad gardagm nas, gadawyvetil eba
miRebulad unda CaiTvalos? kanoni xom damswre xmis uflebis
mqgone partniorTa 75% -is mier miRebul gadawyvetilebas miiCnevs

legitimurad . Cven konkretul magaliTSi miviRebT, rom damswre
xmis uflebis mqone partni orTa 100% -ma dauWira mxari
gadawyvetilebas.

mevarmeTa Sesaxeb kanonis 9 2. muxlis Tanaxmad , &kreba
gadawyvetilebaunariania, Tu mas eswreba (eswrebian) xmebis
umravlesobis maone partniori (partniorebi). kreba
gadawyvetilebas iRebs damsw re xmebis umravlesobiTO. amave
nuxlis me -5 nawilis  &kO punqgtis  Tanaxmad |, sawrmos
reorganizaciasTan da likvidaciaTan dakavSirebiT

gadawyvetilebas partniorTa kreba iRebs. mewarmeTa Sesaxeb
kanonis 9 7 muxlis Tanaxmad , &yvela gadawyvetileba, romelTa
mniSvneloba scildeba sazogadoebis Cveulebriv sagmianobas,
moiTx ovs yvela partnioris monawileobiT Catarebul krebis

gadawyvetilebasO . zemoaRniSnulidan gamomdinare , pasuxi unda
gaeces kiTxvas: miekuTvneba Tu ara sawarmos reorganizacia
Cveulebriv sagmianobas? calsaxad unda iTqvas, rom sawarmos
reorganizacia ar ga nekuTvneba  sazogadoebis  Cveulebriv
sagmianobas, Sesabamisad reorganizaciasTan dakavSirebiT
gadawyvetileba miRebul unda ignes yvela partnioris monawilebiT

Catarebul partniorTa krebaze. kanonis es norma ki , Tavis mxriv
pasuxs iZleva SekiTxvaze. 45% -Is mqgone partni  oris (partniorTa)

mier miRebuli gadawyvetileba ver igneba kanonis Sesabamisi :
vinaidan mewarmeTa Sesaxeb kanoni iTvaliswinebs

reorganizaciasTan dakavSirebiT yvela partnioris monawileobiT
Catarebuli krebis arsebobas.

6 mewarmeTa Sesaxe® sagarTvelos kanoni, muxli 14 “3.
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Sps-is gardagmnasTan dakavSirebiT kreb as unda eswrebodes
xmebis uflebis mqone yvela partniori (partnior ebi) da
damswreTagan 75%-ma unda dauWiros mxari Sps  -is gardagmnas ss -ad,
rom gadawyvetileba kanonierad CaiTvalos. rac Seexeba ss -is Sps -
ad gardagmnas, saWiroa partniorTa xmebis 75% -ze metis T anxmoba”’

SezRuduli pasuxismgeblobis sazogadoebis saaqgcio
sazogadoebad gardagmna an pirigiT , SS-is Sps -ad gardagmna,
mewarmeTa Sesaxeb kanonis Tanaxmad gamartivebulia da msgavsi
gadawyvetileba moiTxovs damswre xmis uflebis mgone partnioris
(partniorTa) xme bis 75%. ** (ss-is SemTxvevaSi rogorc gavarkvieT
saWiroa damswre xmis uflebis mqone partnioris (partniorTa)
75%+1 xma) Tumca SesaZlebelia, rom wesdebiT amgvari
gadawyvetilebis miReba sxvagvarad iyos daregulirebuli.

ATu wesdebiT sxva ram ar aris dadgeni iO0 ,¥” kanonis es Canaweri
orgvarad SeiZleba ganimartos

pirveli: rom dasaSvebia wesdeba iTvaliswinebdes msgavsi
gadawyvetilebis miRebasTan dakavSirebiT ufro maRal standarts.
kanonmdebeli adgens im  minimalur moTxovnas : romelic
aucileblad unda ignes daculi . Tu gardagmnis Sesaxeb

gadawyvetilebas mxari ar dauWira damswre xmis uflebis mqgone
partniorTa 75% -ma, es gadawyvetileba ver igneba legitimuri,
Tundac wesdeba iTvaliswinebdes ms gavsi  gadawyvetilebis
misaRebad ufro dabal standarts.

meore: SesaZloa kano nis zemoaRniSnuli normis imgvarad
gageba, rom Tu wesdeba saerTod dums da arafers ambobs

reorganizaciasTan dakavSirebiT, maSin gamoyenebuli igneba
kanonis normebi, romelTa Tanaxmadac: krebas unda eswrebodes
yvela partniori (mSk, muxli 9 '7), xolo kreba gadaw  yvetilebas

% xolo

miiRebs damswreTa xmebis 75% (ss SemTxvevaSi 75%+1) xmiT.
wesdebiT ki SesaZlebelia kanonis mier dadgenili standartis
Secvla, misi , rogorc gazrda, aseve Semcir eba. Tumca Semcirebis
SemTxveva$ logikuria, rom 50%+1 xmaze dabla am standartis
Camoweva ver igneba legitimurad miCneuli, im martivi mizezis

gamo, rom mewarmeTa Sesaxeb kanoni Cveulebriv sagmianobis

ganxorcielebisas krebas legitimurad miiCnevs , Tuki mas eswreba
50%-+1 xmis uflebis mgone partnior(eb)i 881

Sesabamisad, iseTi  mniSvnelovani sakiTxis gadawyveta
rogoricaa Ssawarmos reorganizacia, cxadia ar u nda ignes
miRebuli xmaTa imaze ufro mcire odenobiT , vidre es Cveulebriv
yovel dRiur sagmianobasTan dakavSirebiT g adawyvetilebaTa
miRebis dros xdeba.

calsaxad unda iTgvas, rom qveda zRvaris gansazRvra

aucilebelia. iseTi liberaluri sakorporacio kanonmdeblobac

877 mewarmeTa Sesaxe® sagarTvelos kanoni, muxli 54.6. (b), 54.7.
878 mewarmeTa Sesaxe® sagarTvelos kanoni, 14  *.3 muxli.

879 mewarmeTa Sesaxe® sagarTvelos kanoni, muxlebi: 14 43, 54.7.
80 mewarmeTa Sesaxe® sagarTvelos kanoni, muxlebi 14 43, 54.7.
81 0OmewarmeTa SesaxebO sagarTvelos kanoni, muxli 9'2.
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ki, rogoric aris say ovelTaod cnobili delaveris Statis
sakorporacio kanoni , adgens gveda zRvaris aucileb lobas. kerZod
wesdeba SeizZleba iTvaliswine bdes gadawyvetilebis miRebis
SesaZleb lobas ubralo umravlesobaze ufro mcire xmebis
odenobiT, (kvorumi) rac nebismier SemTxvevaSi ar SeiZleba iyos
xmebis 1/3 ze naklebi.

konkretuli sagmis  ganxilvisas  mniSvnelovania , rogor
ganmartavs dasaxelebul normas sasamarTlo. samarTlianobis,
sawarmos partn iorTa da kreditorTa dacvis principebis
gaTvaliswinebiT, meore ganmarteba ufro misaRebia, vinaidan
partniorTa 50%+1 xmaze naklebi xmebis mqgoneTa mier
gadawyvetilebis miReba ver uzrunvelyofs partniorebis saTanado
dacvas reorganizaciis procesSi.

ayvela sxva SemTxvevaSi gadawyvetileba reorganizaciasTan
dakavSirebiT miRebul unda ignes erTxmadO % kanonis es norma
gulisxmobs , rom gadawyvetileba sps -is da ks -is kapitalur
sazogadoebad gardagmnis Sesaxeb miRebul unda ignes yvela 100%
is mflobeli partnioris (partnio rebis) mier erTxmad. Tu erTi
partniori mainc , gardagmnis winaaRmdegia, maSin gadawyvetileba
miRebulad ar CaiTvleba. s

kanonis mier Sps -isa da saagcio sazogadoebisaTvis ufro
dabali standartis daweseba ganpirobebulia imiT, rom es ori
organizaciul -samarTlebr ivi fo rma met-naklebad msgavsi ufleba -

movaleobebiT sargeblobs. orive maTgani aris kapitaluri tipis
sazogadoeba da amgvari gardagmna m ni Svnelovan organizaciul
cvlilebas ar saWiroebs. uf ro metic, mewarmeTa Sesaxeb kano ni
imperatiulad adgens, rom Sps -is saag cio sazogadoebad gardagmna
da pirigiT  , ss-is SezRuduli pasuxismgebl obis sazogadoebad
gardagmna ar miiCneva kreditorTa dakmayofilebis  unaris
Semcirebad, * da am SemTxvevaSi kreditorebs ar aqvT ufleba
mosTxovon sawamors nakisri  valdebulebis vadaze adre
Sesrul eba.

rac Seexeba specialuri licenziis safuZvelze mogmed
iuridiul pirebs (magaliTad , komerciuli bankebi) , maTi
reorganizaciis SemTxvevaSi, saWiroa licenziis gamcemi organos
(erovnuli banki) Tanxmoba. ¥

882Delaware General Coporation Law, para. 141),(ix. Eisenberg M.A. (ed.)Corporatins and other
Business Organizations, 2013 ed., West Academic Publishing, St.Paul, 2013, 570.

8 mewarmeTa Sesaxe® saqgarTvelos kanoni, 14  *.3 muxli.

84 Wanturia, niniZe, mewarmeTa Sesaxeb kanonis komentari, me -3 gamocema, Thilisi,
2002, 187.

5 mewarmeTa Sesaxe® saqarTvelos kanoni, muxli 14 ‘6

organuli kanoni ,,erovnuli bankis Sesaxeb Q muxli 2.(g) ,,komerciuli bankebis
samianobis Sesaxeb~ kanoni, m uxli 1 (z, k).
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5.3. Serwyma (gaerTianeba, mierTeba)

sawarmoTa  Serwyma sabzro ekonomikis pirobebSi SesaZloa
sasicocxlod mniSvnelovani iyos maTTvis. mZafri konkurenciis
pirobebSi , xSirad gadarCenis erTaderTi Sansi sawarmosaTvis sxva

sawarmosTan gaerTianeba an mierTebaa. rac ufro didi a
konkurencia , miT uf ro mcirdeba mc ire sawarmoTa gadarCenis Sansi
da Sesabamisad, izrdeba sawarmoTa Serwymis SesaZlebloba. 887

sawarmoTa Serwyma samewarmeo sagmianobaSi absoluturad
bunebrivi movlenaa, swored amitom mewarmeTa Sesaxeb kanoni
uSvebs s awarmoTa Serwymis SesaZleblobas. sawarmos gard agmnis
msgavsad agac kanoni gansazRvravs Serwymis S esaxeb
gadawyvetilebis miRebis wess da mewarme subieqtebs utovebs
SesaZleblobas wesdebiT daadginon kanonisgan gansxvavebuli
standarti . Tu wesdebiT sxva ram ar aris gaTvaliswinebuli, Sps -S
da  kooperativis SerwymasTan dakavSirebiT gadawyvet ilebis
misaRebad saWiroa damswr e xmis uflebis mqone partnioris
(partniorTa) xmebis 75% -is mxardaWera , ss-is SemTxvevaSi ki
damswre xmis uflebis mgone partnioris (partniorTa) xmebis 75% -
ze meti . yvela sxva SemTxvevaSi , gadawyvetilieba miiReba

erTxmad. 8% mewarmeTa $saxeb kanoni, Serwymis SemTxvevaSi
arsebiTa d igive moTxovnebs awesebs, rac gardagmnis SemTxvevaSia
dadgenili. 88

mewarmeTa Sesaxeb kanonis Tanaxmad, Serwymis Sesaxeb
gadawyvetilebaSi unda aRiniSnos . erTi sawarmo uerTdeba meores
(mierTeba), Tu ori sawarmo erTiandeba erT axal sawarmod
(gaerTianeba). miuxedavad kanonis teqgstis amagvari formulirebisa,
calsaxad unda iTqvas, rom SesaZlebelia rogorc gaerTianeba ,
aseve mierTeba orze meti sawarmos monawileobi T ganxorcieldes 890
da Sesabamisad, kanonis teqsti imgvarad ar unda ignes gagebuli,
ToTqos is krZalavs ori an meti sawarmos gaerTianebas an
mierTebas.

rogorc gairkva , Serwyma gaerTianebis an mierTebis gziT
xorcieldeba. sainteresoa ra gansxvaveba arsebobs maT Soris.
gaerTianebaze saubroben maSin , rodesac ori an meti sawarmo erT
sawarmod erTiandeba . mierTeba ki erTi an ramdenime sawarmos ukve
arsebuli sxva sawarmosadmi  mierTebas niSnavs. 891 sawarmoTa
Serwyma xorcieldeba gasaerTianebel sawarmoTa Soris Serwymis
xelSekrulebis dadebiT, romelsac xels aweren gasaerTainebel

87Wanturia, niniZe, ~OmewarmeTa SesaxebO kanonis komentari, me-3 gamocema, Thilisi,
2002, 193.

g8)mewarmeTaA SesaxebO sagarTvelos kanoni, muxli 14  *4

889x.qveTavi 4.1.

890 juReli, nadaraia, sawarmoTa reorganizaciis formebi OmewarmeTa SesaxebO
kanonis mixedviT, ssip, sagarTvelos advokaTTa asociaciis Jurnali Oprofesia

iuristio, #2, 2007, 36 -56.

81 juReli, nadaraia, sawarmoTa reorganizaciis formebi mewarmeTa Sesaxeb
kanonis mixedviT, ssip, sagarT velos advokaTTa asociaciis Jurnali Oprofesia

iuristio, #2, 2007, 36 -56.

212



sawarmoTa xelmZRvanelebi, Sps -s da ss -is SemTxvevaSi

direqtorebi, mas Semdeg rac amasTan  dakavSirebiT
kanonmdeblobis Sesabamisad, partniorTa mier miRebul igneba
gadawyvetileba. ra Tgma unda , dire qgtorTa valdebuleba sawarmos
mimarT mxolod xelSekruleb aze xelmoweriT ar Semoifargleba.

diregtorats am procesSi udidesi roli da pasuxusmgebloba
akisria.

Serwymis  Sesaxeb  gadawyvetilebaSi unda  ganisazRvros
partniorTa ufleba -movaleobani. Tuki xelSekrulebaSi a raferi
igneba naTgvami partniorTa ufleba -movaleobebze, es sakiTxi
mewaremTa Sesaxeb kanonis Tanaxmad daregulirdeba da imogmedebs
kapitalSi maT i wilis proporciulobis principi. anu maTi ufleba
- movaleobebi kapitalSi wilis mixedviT gadanawildeba.

samwuxarod mewarmeTa Sesaxeb kanonSi naTlad ar aris
dadgenili  direqtorTa ufleba -movaleob ebi Serwymisa Tu
sakontrolo paketis gasxvisebis procesSi, rac aucileblad
saWiroebs sakononmdeblo doneze gamosworebas. aRniSnul
problemasTan dakavSir  ebiT dawvrilebiT gvemoT igneba saubari.

5.4. gayofa (dayofa, gamoyofa)

sawarmoTa reorganizaciis gavrcelebul formas warmoadgens
sawarmoTa gayofa. mewarmeTa Ses axeb kanonis 14. *.5 muxlis Tanaxmad
sawarmo SeiZleba gaiyos or an met sawarmod da maT sagmianoba
gaagrZelon rogorc damoukidebelma sawarmoebma. Ggayofis Sesaxeb
gadawyvetileba SesaZlebelia iTvaliswinebdes gayofis Sedegad
warmogmnil  subieqtebSi adrindeli partniorebis wilobrivi
monawileobis Se cvlas. Tuki SeTanxmebaSi wilebis cvlilebasTan
dakavSirebiT araferia naTqgvami , Is ucvleli darCeba gayofis
Sedegad warmogmnil axal sawamo(eb)Si.

gansxvaveba arsebobs dayofasa da gamoyofas Soris. dayofis

dros kompania iyofa or an met damoukidebel subiegtad ,(sawarmod)
misi aqtivebisa da pasivebis bazaze fuZndeba axali kompania, xolo
pirveli (dayofili) kompania ugmdeba gamoyofis dros ki pirveli

sawarmo ar wyvets arsebobas da mas gamoeyofa erTi an ramdenime

sawarmo 8%

SesaZlebelia ganxorci eldes sawarmoTa Serwy ma gamoyofa-
mierTebis gziT, anu gamoyofili sawarmo SesaZloa miuerTdes an
gaerTiandes sxva sawarmos Tan.

vinaidan sawarmos dayofas Sedegad mohyveba arsebuli sawarmos
likvidacia, gadawyvetileba reorganizaciis am formis Sesaxeb

SeiZleba miRebul ignes sawarmoT a likvidaciisaTvis
gaTvaliswinebuli xmebis umravlesobiT. 893

Tu wesdebiT sxva ram ar aris gaTvaliswinebuli, Sps -is da
8%2goqgraSvili , samewarmeo samarTali, Thilisi, 2005, 165.
893 Wanturia, niniZe, OmewarmeTa SesaxebO kanonis komentari, me-3 gamocema,

Thilisi, 2002, 199.
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kooperativis SemTxvevaSi es gadawyvetileba miRebul unda ignes
yvela partnioris monawileobiT Catarebul krebaze, xolo
gadawyvetileba miRebulad CaiTvleba Tuki mas mxars dauWers
damswreTa umravlesoba. ss -is SemTxvevaSi aseT gadawyvetilebas
dasWirdeba damswre xmebis 75% -ze metis mxardaWera. xolo yvela
sxva SemTxvevaSi (igulisxmeba ks da sps) gadawyvetileba miRebul

unda ignes erTxmad, rac gulisxmobs yvela (100%) partnioris
(partniorebis) mier miRebul gadawyvetilebas. 894
5.5. direqtoratis roli reorganizaci is

ganxorcielebis procesSi.

partniorTa gadawyvetileba sawarmos reorganizaciis Sesaxeb ,
unda daregistrirdes arasamewarmeo (arakomerciuli) iuridiuli
pirebis  reestrSi. reorganizaciis procesis dawyebis Sesaxeb
informacia egzavneba finansTa saministros mmarTvelobis sferoSi
Semaval sajaro samarTlis iuridiul pirs, Semosavlebis
samsaxurs, rom elic informaciis miRebidan 10 dReSi awvdis
informacias maregistrirebe | organos, subieqtis sagadasaxado
valdebulebebis  Ses axeb.  Tuki  maregistrirebeli  organo
Setyobinebidan 10 DdReSi ar miiRebs informacias subieqtis
sagadasaxado davalianebis Sesaxeb , iTvleba, rom es subieqti
sagadasaxdo davalia nebis armgonea. Semosavlebis sam saxuri aTi
dRis vadaSi ugzavnis informacias maregistrilebel organos
SesaZlo davali arebis Ses axeb da aseve uTiTebs subieqtis
saTanado SemowmebisaTvis saWiro vadas, romelic ar un da
aRematebodes sawarmos reorganizaciis dawyebidan 90 dRes.
aucileblobis SemTxve vaSi SesaZlebelia sagadasaxado Semowmebis
vadis gagrZeleba , magram araumetes ori Tvisa. 8%

Tuki samarTlebrivi formis cvlileba ar iwvevs sawarmos
unaris Semcirebas daakmayofilos kreditorebi, an Tu sawarmos

miuerTda misi 100% -iani Svilobili sawarmo, &mewameTa SesaxebO
kanonis 14.3-14.4. muxlebiT gaTvaliswinebuli wesebi ar vrceldeba.
xolo kreditorebs ar wa rmoeSobaT mewaremTa Sesaxeb kano nis 14.“.8
pungtiT  gaTvaliswinebuli ufleba  mosTxovon sawarmos
valdebulebis vadaze adre Sesruleba.

valdebulebebis arseboba saregistracio warmoebis SeCer ebis

safuZvelia, garda im SemTxvevisa, rodesac sawarmos
reorganizaciiT ar mcirdeba kreditorTa dakmayofilebis unari an

arsebobs kreditoris Tanxmoba reorganizaciaze. 8%  saxelmwifos
mimarT davalianebis arseboba saregistracio warmoeb is SeCerebis
safuzveli ar aris, Tu moTxovnilia saxelmwifos 50% -ze meti
8%%aRniSnuli daskvnis gakeTebis safu Zvels iZleva mewarmeTA Sesaxeb kanonis 2.3,

9.2, 955 (k), 9'7,14.1, 1%,54.6(b), 54.7,63.2 muxlebis analizi. asve ix. qveTavi 4.2.1.
s%5mewarmeTa SesaxebO saqarTvelos kanoni, 14.3. mulxli
8% mewaremTA SesaxebO sagarTvelos kanoni, muxli 14  *.7
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wilobrivi monawileobiT Segmnili sawarmos reorganizacia. 897

KSpss saaqcio sazogadoebad gardagmna an piri qiT, ss-is
SezRuduli pasuxismgeblobis sazogadoebad gardagm na ar iTvleba
kreditorTa dakmayofilebis unaris Semcirebad. 898

im  sazogadoebis aRmasrulebeli  organoebi : romlebic
monawileoben reorganizaciaSi , valdebul ni a rian ganaxorcielon
zemoT aRniSnuli mogmedebebi. Kkanoni amasTan dakavSirebiT
pirdapir miTiTebas ar akeTebs, magram cxadia sazog adoebis

partn iorTa mier miRebuli gadawyvetileba direqtoratis da
sameTvalyureo sabWos (aseTis arsebobis SemTxvevaSi) mier unda
Sesruldes da gakontroldes. D

erTi SexedviT, garTuli kanonmdeblobis Tanaxmad,
direq torati mxolod teqgnikur daniSnulebas asrulebs, agzavnis
Sesabamis Setyobinebas, iwvevs partniorTa krebas da a.S.

marTalia aqcionerebi iReben gadawyvetilebas sawarmos
reorganizaciis Sesaxeb , magram cxadia, maT aseTi mniSvnelovani
gadawvetilebis misaRebad unda hqgondeT sruli da utyuari
informacia, raTa S ecdoma ar ignes daSvebuli gadawyvetilebis
miRebisas. A

informacia da aseve Serwymis Tu gayofis Sesaxeb proeqti
diregtoratis mier unda ignes momzadebuli. am SemTxvevaSi
diregtorTaA mimarT gavrceldeba mewarmeTa Sesaxeb kanonis 9.6
muxli, romlis Tanaxmadac di reqtorebi da sameT  valyureo sabWos
wevrebi sazogad oebis sagmeebs unda gauZRvnen keTilsindisierad,
zrunavdnen ise , rogorc zrunavs analogiur Tanamdebobaze da
analogiur pirobebSi myofi saRad moazrovne piri. sawarmos
xelmZRvanelebi unda mogmedebnen im rwmeniT, rom maTi mogmedeba
yvelaze xelsayrelia sazogadoebisaTvis. Tuki direqgtorebi
daarRveven am movaleobas , isini sazogadoebis winaSe p asuxs ageben
solidarulad mTeli Tavisi qonebiT, pirdapir da uSualod.

ramdenad samarTliania direqtorTaA mimarT msgavsi
pasuxismgeblobis daweseba, maSin rod esac maT ar aqvT saSualeba

win aRudg nen Serwymis winadadebas? kerZod , sainteresoa, unda
dadges Tu ara direqgtoratis pasuxismgeblobis sakiTxi , Tuki igi
cdilobda partniorTaA gadarwmunebas , magram ver SeZlo. rogorc
zemoT aRiniSna, direqgtorati asrulebs agcionerTa
gadwyvet i lebas, xels awers Serwymis Sesaxeb xelSekru lebas da
a.S., rogor unda moiqces garTuli kompaniis direqgtorati , Tuki

igi reorganizaciis winaaRmdegia? aqvs Tu ara realuri berketi
mas, rom win aRudges amgvar tranzaqcias? an dadgeba Tu ara misi
pasuxismgeblobis sakiTxi mewarmeTa Sesaxeb kanonis 9.6 muxlis im
danawesis Tanaxmad, romelic ar aTavisuflebs direqtors
pasuxismgeblobisgan, Tundac rom igi partniorTa gadawyvetilebis
Sesasrule blad mogmedebdes.

zemoaRniSnulTan dakavSirebiT aseve gasaTvaliswinebelia is

s7amewarenTA SesaxebO saqgarTvelos kanoni, muxli 14 47
s8gmewaremTA SesaxebO saqgarTvelos kanoni, muxli 14  *.6, bolo winadadeba
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garemoeba, rom direqtori SesaZl| oa dadges derivaciuli sarCelis
winaSe, rasac IiTvaliswinebs mewarmeTa Sesaxeb sagarTvelos
kanonis 46.5 da 53.5 muxlebi. *”

dasmul kiTxvebze calsaxa da amomwurav pasuxi  mewarmeTaA
Sesaxeb kanonSi ar aris, rac iZleva safuZvels daskvnisaTvis, rom
garTuli sakorporaco samarTali ganicdis im  efeqturi
meganizmebis ararsebobas, romlebic xels uwyoben biznesis
yoveldRiur cxovrebaSi kanonis normebis swaraf da efe qtur
gamoyenebas.

samwuxarod verc sasamarTlo praqtikis mier xdeba am xarvezis
efeqturi gamosworeba, maSin , rodesac sasamarTloebi delaveris
StatSi, inglissa Tu germaniaSi warmoadgenen mniSvnelovan
institutebs, romlebic xels uwyoben sakorporacio samarTlis
normebis aRsrulebas da korporaciuli marTvis axali,
Tanamedrove regulaciebis dadgenasa da ganviTarebas.

mxolod imis aRniSvna, rom kanoni xarveziania da Secvlas
saWiroebs, direqtorTaTvis Svebis momtani ver igneba. bunebrivia

maTTvis mniSvnelovania rogor moi gcen arsebuli kanonmdeblobis
pirobebSi, rom pasuxismgebloba airidon Tavidan. erTaderTi
gamosavali , rac SeiZleba direqtors hgondes aris is, rom man
direqt oratze sakiTxis ganxilvisas tranzaqciis winaaR ndeg

misces xma da werilobiT dasabuTebuli wuari Tgvas am
t ranzagciaSi monawileobaze. magram saqarTveloSi arsebuli
samwuxaro realobis gamo, amgvari mogmedeba samsaxuris fasad
SeiZleba daujdes. A

mas mouwevs arCevanis gakeTeba gadadgams amgvar nabis , Tu

Sinagani rwmenis miuxedavad, CarTul igneba Serw ymis Sesaxeb
gadawyvetilebis aRsrulebaSi, ramac SesaZloa mogvi anebiT misi
piradi pasuxismgebloba gamoiwvios. Sesabamisad , amgvari davis

ganxilvis, direqtoris pasuxismgeblobis dadgenis procesSi :
sasamarTlom aucileblad unda miaqcios yuradReba dauWira Tu
ara mxari direqto rma tranzaqcias. Tuki man direqtoratis
sxdomaze mxari ar dauWira gadawyvetil ebas, rac asaxulia
sxdomis ogmSi, pasuxismgeblobac ar unda dadges.

yovelive zemoaRniSnulidan gamomdinare, msoflios mowinave
gveynebis sakorporacio kanonmdeblobis ganxilvis Sedegad
SeiZleba iTqvas, rom partniorTa  krebasTan  SedarebiT,
keTil sindisierad mogmedi direqtorati ufro kompetenturia,
misTvis miniWebuli diskreciuli uflebamosilebis farglebSi,
miiRos gadawyvetileba Serwymis winadadebaze daTanxmebis Tu misi
uaryofis Sesaxeb.

amewarmeTa SesaxebO kanoni, sawarmoTa SerwymasTan dakavSirebiT
gmedebaTa ganxorci elebisas, erTi mxriv ar gamoricxavs
diregtoris  pasuxismgeblobas  aqcionerTa gadawyvetilebis
Sesabamisad mogmedebis SemTxvevaS] meores mxriv ki mas ar aniWebs
uflebamosilebas , raime saxis gavlena moaxdinos
gadawyvetilebaze. kanoni naTlad ar gansazRvravs direqtoris
funqcia -movaleobebs am procesSi , rac calsaxad moiTxovs

89 ix. Tavi 3.4. derivaciuli sarCeli
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gamosworebas Sesabamisi Sesworebebis Setanis gziT, romelTa
Tanaxmadac, germaniis, inglisisa da evrodireqtivis m sgavsad,
naTlad igneba gawerili is movaleobebi , rac direqtors aqv S
Serwymisa Tu sakontorlo paketis gasxvisebis procesSi. kanonSi
aucileblad unda iyos miTiTeba ZiriTad principebze, rac
daculi unda ignes diregtoratis mxridan. ra Tgma unda , amgvari
regul ireba miznad ar isaxavs dire gtorTa dasjas, aramed igi
emsaxueba maT informirebulobas , rac Tavis mxriv , prevenciul
xasiaTs atarebs da amcirebs pasuxismgebl obis dadgomis
SesaZleblobas. Uudavoa, rom gaurkvevioba met risks Seicavs da
arTulebs kanonTan Sesaba misobaSi mogmedebas, xolo kanoniT
naTlad dadgenili pricipebis Sesruleba ki , gacilebiT martivia.

Tuki kanonmdebl obis mier daSvebuli igneba TavdacviTi
RonisZiebebis gamoyeneba, gaTvaliswinebul unda ignes unokalis
principi, romlis Tanaxmadac , mtkicebis tvirTi Tavda CcViITi
meganizmebis gamoyenebis proporciulobis Sesaxeb direqtoratzea.
aseve calsaxa da araorazrovani miTiTeba unda gakeTdes imasTan
dakavSirebiT, rom direqtoraTa gadawyvetilebebis mimarT
mogmedebs samewarme gadawyvetilebis Tavisufleba (Business
JudgmentRule)), magram Tu igi daarRvevs sawarmosadmi erTgulebis
(Duty of Loyalty, mzrunvelobis (Duty of Carg da keTilsindisierad
mopyrobis  (Duty of Good Faith movaleobas personalurad agebs
pasuxs damdgari zianisaTvis da veRar SeZlebs Tavis dacvas
Business Jugiment Ruleze miTiTebiT.

6. Business Judgment Rule rogorc standarti, TavdacviTi
RonisZiebis adeqvaturobis Sefasebisas

The Business Judgment rule, one of the remarkable institutes
of American law was created by courts trying to defend directorsO rights
when facing an unwanted takeovéf?

ZriTadad kompaniis SesyidvasTan dakavSirebiT, dauflebis
msurvelTa mier xorcieldeba satendero SeTav azeba, rac
gulisxmobs kompaniis sakont ro lo paketis, aqciebis Sesyidvas
sabazro Rirebulebaze met fasad. xolo komp aniis men ejmentis
mier ki xdeba TavdacviTi RonisZiebebis gamoyeneba satendetro
SeTavzebis  mogeriebis  mizniT. satendero  SeT avazebisgan
warmatebulad Tavda cvis Semdeg, sakmaod xSirad, aqcionerebs
uCndebaT pretenzia, rom direqtorma TavdacviTi RonisZieba
gamoiyena da sa tendero SeTavazeba moigeria mxolod sakuTari
interesebis da poziciis dasacavad da ara obieqtur garemoebaTa
gaTvaliswinebiT, sawarmos saukeTeso interesebidan gamomdinare.

rogorc wesi, aseT SemTxvevebSi diregtorebs
pasuxismgeblob isagan icavs Business Judgeent Rule, Tumca imis

901

*%Hamilton., The law of corporations, Fifth Ed, St. Paul , 2000, 460.
%01 Barnes, Dworkin, Richardd,aw For Business, 12Ed, McGrawHill Education, New York, 2014,
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gaTvaliswinebiT, rom Serwyma  -dauflebis procesSi interesTa
konfligtis SesaZlebloba Zalian izrdeba, bolo droindel
sasamarTlo gadawyvetilebebis mier dadgenil igna winaswari
moTxovnebi, rac dakmayofilebul unda ignes diregtoratis mier ,
rom elic TavdacviT Roni sZiebebs iyenebs satendero SemoTav azebis
winaaRmdeg, raTa es ukanas kneli moxvdes Business Judgement Rule
institutis dacvis qves. Ppirveli, diregtoratma unda aCvenos , rom
maT hgondaT safuzZveli gonivrulobis farglebSi efigraT, rom
safrTxe kompaniisaTvis namdvilad arsebobda da meore, maT unda
daadasturon, rom gamoyeneb uli TavdacviTi RonisZieba gonivrul
SesabamisobaSi iyo kompaniis interesebis winaSe  mdgar
safrTxesTan. °*”

sawarmos xe ImZRvanelTa mimarT arsebobs molodini, rom isini
gamoiCenen saTanado mzrunvelobas kompaniis mimarT da imogmedeben
am ukanasknelis saukeTeso interes ebis gaTvaliswinebiT, magram
TavisTa vad cxad ia, isini ar warmo adgenen biznesis warmatebis
garantias. umTavresa d direqtoris niWze da mis unarze,
gamocdilebasa da SesaZleblobebzea damokide buli sawarmos bedi ,

rentabelur  iignebaigi Tu ara 903

Business Judgment RulBavisi SinaarsiT ganamtkicebs direqtoris
(direqtoratis)  uflebas  keTilsindisierad, @ sawarmos da

agcionerTaA interesebis gaTvaliswinebiT miiRos ram odenime
SesaZlo gadawyvetilebidan erT -erTi. amasTan , mas gulwrfelad
unda swamdes, rom es gadawyvetileba sawarmos da aqcionerT aA

saukeTeso interesebs Seesabameba. anu Business Judgment Rukegens
sakanonmdeblo CarCos , romlis SigniTac direqtorats mogmedebis
Tavisufleba aqgvs. Tuki direqtori keTilsindisieria
gadawyvetilebis miRebisas , misi  pasuxismgebl oba kompaniis da
agcionerTa mimarT ar dadgeba, Secdomisa da warumatebeli biznes
gadawyveti | ebis gamo. Sesabamsad, direqtoratis gadawyvetileba
agcionerTa da sxvaTa mxridan gadaxedvas ar eqvemdebareba. 904
direqtorati Business Judgment Rukedacvis gveS moxvdeba , Tuki
Serwymisa da sakontrolo paketis gasxvisebis procesSi
gadawyvetilebis miRebisas arsebobda Semdegi w inapirobebi:

L. wodgddem@s@ol dogd a5dmygbgdyer odbs yggens dglodenm
Lodygogmgds 0bgm@dsz0ol dmbisdmggdasw.

2. ©odgdBHmdal o3l Gsgombogoydo  Logyydggano  doowemls
ooraVy3g0 0 oo

3. 06 5@OLgomdl 0bGgdglms 3mbgmolddo wodgJdm@ols 3oGswe
06@Bg@gLLs s gm3sbool 06@g@Lgdl Fm@ols. °%

902jx. e.w. unokalis wesi, Tavi VI, 3.2.;3.2.1.)

3 Wanturia, niniZe, OmewarmeTa SesaxebO saqgarTvelos kanonis komentari, Thilisi,
2002, 115.

%04Clarkson , Miller .,Cross Bunises&aw, Text and Cases , '12Ed, 2012, 779.

%5 Clarkson , Miller,Cross Bunisess Law, Text and Cases " E2l, 2012, 779.
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Business Judgment Rulesamewarmeo gadawyvetilebis Tavisufleba)
diregtors aniWebs gadawyvetilebis miRebis Tavisuflebas
kanonmdeblobiT dadgenil farglebSi. sasamarTlo ar imsjelebs
imaze Tu ramdenad marTebulia samewarmeo gadawyvetileba, Tuki
misi mimRebi direqtoris keTilsindisierebasa da gonivrulobaSi

eWvis Setanis safuZveli ar arsebobs. 906

mxolod imitom, rom direqtoris mier miRebuli gada wyvetileba
saziano aRmoCnda sawarmosaTvis , misi pasuxismgeblobis sakiTxi ar
dadgeba, Tu dadasturda, rom direqtori keTilsi ndisierad
Tavisi uflebamosilebis farglebSi mogmedebda gadawyvetilebis
miRebisas. rac  Business Judgment Rulas erT is erTi dadebiTi

maxasiaTebelia.

Oimis mtkiceba rom sawarmos ziani miadga mmarTvelis mier ,
uflebamosilebis farglebSi , keTilsindisiera d, sawarmos
miznebis gaTvaliswinebiTa da kanonierad dadebuli garigebis
Sedegad, pasuxismgeblobis safuZvlad ver igceva, ramdenad
aragonivruladac ar unda mogveCvenos ganxorcielebuli

investicia post factun® Aamerikuli sasamaTlo pragtikis mier
dauSvebel simkacred igna miCneuli direqtoris mimarT
absolu turi Seumcdarobis moTxovna. 907

In Revlon, Inc. v MacAndrews & Forbes Holdings, IngagmesTan
dakavSirebiT , delaveris umaRlesma sasamarTlom ganmarta, rom

direqgtorat I ver miuTiTebs Business Judgment Rul&e, Tuki igi
mxolod sakuTari Zalauflebis SesanarCuneblad mogmedebda. Tu

direqtors surs moxvdes Business Judgment Rtk dacvis gveS , man
unda daadasturos, rom gamoyenebuli TavdacviTi RonisZieba,
korporaciis politiki sa da efeqturobis winaaR ndeg mimarTuli
safrTxis proporciuli iyo. %8 amave gadawyvetil ebaSi sasamarTlom

ganmarta, rom Tuki kompaniis gayidva gardauvalia da arsebobs
ramdenime msurveli SeiZinos igi, samizne kompaniis direqtoratis
rolia Osarfiani augcioniO gamalos msurvelebs Soris komp aniis
fasis gazrdis mizniT. 909

kompaniis sakontrolo paketis gasxvisebisas direqtorati
valdebulia daadasturos, rom misi mogmedeba gonivruli da
samarTliani iyo rogorc Tavad gayidvis procesis, aseve fasTan

906 jqve. 779.

%7 Gagliardi v. TriFoods Intern. Inc., 683 A.2d 1049, 1051. (Del. Ch., 1996): Oto allege that a
corporation hassuffered a loss as a result of a lawful transaction, within the corporationOs powers,
authorized by a corporatefiduciary acting in a good faith pursuit of corporate purposesotistdena

claim for relief against that fiduciaryno matter how foolish the investment may appear in retrospectO; see
also: Cinerama, Inc. v. Technicoldnc., 1991 WL 111134, at *15 (Del. Ch., 1998).miTiTebulia:

JuRell, kapitalis dacva saaqcio sazogado ebaSi, 2010, Thilisi, 87. mixedviT.

%8 Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 1(f%l.,1986)
(http://www.law.illinois.edu/aviram/revion.pdf)

99 7wecker,The EU Takeover Dective:Eight Years Later, Implementation But Still No Harmonization
Amang Member States on Acceptable Takeover Defenses , 2012, -24240
(http://home.heinonline.org/)




mimarTebaSi °° |, am SemTxvevaS direqtorati SeZlebs
Business Judgment Rutedacvis qveS moxvdes.

kompaniaTa Serwymis tranzaqciaze dir eqgtoris  mxridan
mxardaWera, ar gulis xmobs mis mier erTgulebis movaleobis
darRvevas, Tuki aqcioneri ver SeZlebs daadasturos, rom
direq t ori, Serwymis procesSi mogmedebda  samewarmeo
gadawyvetilebis Tavisuflebis farglebs miRma. o

6.1. sruli samarTlianobis testi The test of entire fairnes

Tuki mosarCele mxare moaxe r xebs gadalaxos
Business Judgment Rdule romlis Tanaxmad ac igulisx neba, rom
direqtori kompaniis interesebis sasargeblod da sakuTari

valdebulebebis Sesabamisad mogmedebda, mtkicebis tvirTi
maasuxe direqtorze inacvlebs da axla ukve es ukanasknelia

valdebuli daadasturos, rom gmedeba , romelic sadao gaxda
sruliad samarTliani , anu yvela komponentSi samarTliani , Iyo

sawarmosa Tu sawarmos aqgcionerTa mimarT.
Tuki mopasuxe direqtori SeZlebs daadasturos, rom gmedeba

romelic gasCivrebulia samarTliani iyo , SasamarTlo Sewyvets
sagmis warmoebas. D

direqtorma unda daadastur 0s, rom samarTliani iyo rogo rc
konkretuli tranzaqciis fasis gansazRvrisas , aseve molaparakebis
procesSic. Yyovlismomcveli s amarTlianobis testi (entire fairnes

test)swored amas moicavs. °“(Fairnes in price and fairnes in dealing)

910 7wecker, The EU Takeovebirective:Eight Years Later, Implementation But Still No Harmonization
Amang Member States on Acceptable Takeover Defenses , 2012, Bd#j://Home.heinonline.org/)

1 Delaware Corporation law Annootate@0132014 Ed,As amended up to and including the 2013
Regular Session of the One Hundred F@gventh General Assably, Lexis, Nexis, Delaware, 2013, P.50
12KenyonSlade,Mergers and Takeovers in The US and UK law and practice, oxford university press,
New York,2004, 213.
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VIl. kreditorTa dacva

Orodesac kompania imyofeba gadaxdisuunarobis zonaSi,
direqtorebi ar warmoadgenen mxolod aqcionerTa OagentebsO ,
aramed gaaCniaT valdebuleba mTlianad sawarmos mimarT. O
(Chancellor Allen of The Delaware Court of Chancefy’

1. kreditorTa statusi

OTu kompania miiRebs Txovnas agcionerTa mxridan raime
gmedebis ganxorcielebis Sesaxeb, direqtoris valdebulebaa
gadawyvitos, aqcioneris winadadebaze daTanxmeba emsaxureba Tu
ara kompaniis saukeTeso interesebs. kompaniis interesebi ki
aqgcionerebTan erTad, SesaZloa moicavdes kreditorTa
interesebsac.0 %

im pirobebSi , rodesac sawesdebo kapitali ver uzrunvelyofs

kompaniis kreditorTa srulyofil dacvas , Cndeba kiTxva, rogor
unda moiqces  kreditori : raTa magsimumamde  gazardos
ganxorcielebuli i nvesticiis dabrunebis Sansebi.

pirveli pasuxia, rom man mimarTos Due Diligence (DDj* process

DD warmoadgens process, romlis meSveobiTac myidveli, misi
profesionalebisa da mrCevlebis saSualebiT, Seiswavlis samizne
bizness, mis aqtivebs da pasivebs, sanam dadebdes iuridiulad
mavaldebulebel xelSekrulebas masTan. o6

umravles SemTxvevebSi , myidveli giraobs komp anias, raTa maTg an

miiRos instruqcia da inf ormacia. es firma ki myidvelis nacvlad
atar ebs DD process. SeiZleba dagiravebul ignes kompania
finansuri DD an iuridiuli DD gansaxorcieleblad. o

DD sxva wuamravi forma arsebobs, magaliTad aseve
gavrcelebulia Market DD (bazris kvleva ). xolo Tuki myidvels
surs samizne kompaniaSi arsebuli direqtoratis SenarCuneba ,
gansakuTrebiT mniSvnelovan adgils ikavebs Management DDromlis
dorsac , sxvadasxva meTodiT xdeba direqtorTa kvalifikaciis da
sagmianobis Sefaseba. instituciuri investorebisaTvis

diregtoratis kvalificiuroba da maTi unarebis Sesabamisoba
biznesTan , SesaZloa , erT -erTi umniSvnelovanesi faqtori iyos
gadwyvetlebis m iRebis procesSi. °*®

mxolod DD sakmarisi ar aris. kred itori yovelTvis
frTxilad unda iyos, axlos icnobdes movalis sagmianobas, mis

913 L ord Diplock, case: Lornho Ltd v. Shell Petroleum Co. Litd Keay, Company DirectorsO
Resposnibilities to Creditors, Routled@avendish, New York, 2007 206.

914 Lornho Ltd v. Shell Petroleum Co. LtidDecember 01, 1980,WRL 627 Case Analysis
xel misawvdomia: http.//web2.westlaw.com (bolos gamoxmobilia:10.06.2014)

%15 Manning , Hankd,egal Capital, # Ed.Foundation Press, St. Paul, 2013, 97.

%1 stilton, Sale of Shares and Business, Law, Practice and Agreeméhtsd,3Sweet&Maxwell,
London, 2011, 53.

%7 stilton, Sale of Shares and Business, Law, Practice and Agreeméhtsd,3Sweet&Maxwell,
London, 2011, 54.

%18 jgve. 55.
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pulsze edos xeli. Tumca unda iTgvas, rom es saSualebebi
yovelTvis ar muSaobs da kredit ors, ign eba es banki Tu sxva saxis
kred itori , uxdeba Sejaxeba realobasTan. o

diregtorTa  valdebuleba , gaiTvaliswinon kred i torTa
interesebi garkveuli pirobebis a rsebobisas, dadgenilia ara
kanonmdeblis , aramed daaxloebiT bolo 20 wlis sasamarTlo
praqtikis mier. swored amitom aRniSnul sakiTxTan dakavSirebiT
arsebobs uamravi mosazreba da dava sxvadasxva samarTlebrivi
sistemis warmomadg enlebs Soris. ismis kiTx va: saerTod arsebob s
Tu ara diregtorTa valdebuleba kreditorTa mimarT? 920

didi britaneTis sakorporacio kanonmdeblobis Tanaxmad ,
diregtorebs g aaCniaT valdebuleba kompaniis , rogorc mTlianis
mimarT. ras niSnavs valdebul eba kompaniis Orogorc mTlianis
mimarTQ ganmartebas saWiroebs, rac sakmaod rTulia da
aRniSnulTan dakavSirebiT uamravi mosaz reba arsebobs.

tradiciuli gan martebis Tanaxmad, igi gulis Xxmobs
valdebulebas arsebuli da momavali agcionerebis mimarT da ara
romelime konkretuli aqcioeneris an aqcionerTa jgufis mimarT.
aRniSnuli ganmarteba aqgcioneris mimarT megobrulad ganwyobil
poz i cias gamoxatavs ( shareholder theory, Tumca isic unda aRiniSnos :
rom arsebobs sawinaaRmdego mosazrebani, romlis Tanaxmadac

valdebulebaOkompaniis rogorc mTlianis mimarTO ar unda
ganvixiloT mxolod aqcioneris sakuTrebis konteqstSi, vinaidan

garkveuli garemoebebis arsebobisas, igi aqcionerTa garda
moicavs sxvaTa, magaliTa d, kreditorTa interesebsac. **

kreditorTa mimarT valdebuleba direqtors ZiriTadad
warmoeSoba masSin, rodesac:

¥ 3mdssbos  owoboliygybosdms;

¥ goobpoliygygbos®@mbols 30@slsos;

¥ Logkgmo 3md3sbool gomaboolygbo@osbmds;

¥ o0lgomdl poeobooliyybo@mdol Fo@dmdmbols @olgo ob

¥ q0boblyg@om s@oliadome@os.’”

kreditorTa mimarT direqtoris valdebulebis arsebobasTan

dakavSirebiT avstraliis uzenaesi sa samarTlos gadaw yvetileba
mniSnvelovani da yvelaze xSirad citirebadia. kerZod ,

Walker v. Wimborne (1976) 137 CRL 1,(1976) 3 ACLRS#2fneze likvidatoris
mier wardgenil igna sarCeli dirqtorTa jgufis mimarT,
romlebic erToblivad marTavdnen kompanias.

kompania Asiatic Electric Co Pty Ltd (A)imyofeboda likvidaciis
procesSi. xolo sasarCe lo moTxovna ki efuZneboda im garemoebas,
rom direqtorebma O  AQGs agtivebi gadaitanes sxva kompaniaSi  , sadac

°19Manning , Hanks,egal Capital 4" Ed.Foundation Press, St. Paul, 2013, 100.

920K eay,Company Directorsc} Resposnibilities to Creditors, Routl€dgendish, New York, 2007 153.
921K eay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007 153
154.

922jx Keay, Company DirectorsO Resposnibilities to Creditors, Rout€dgendish, New York, 2007
P.199
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isini aseve direqtoris pozicias ikavebdnen. kompanaTa jgufi , maT
Soris O AQ maT mier erToblivad imarTeboda. direqtorebma
gadaitanes kompania O AOdan sxva maT mier marTul kompaniaSi
agtivebi, O AGs ki sanacvlod araferi miuRia. mogvinebiT
QA\Qvalauvali gaxda da likvidatori Sevida, romelmac waradgina

kidec sarCeli diregtorTa mimarT. aRniSnul sagmeze sasamarTlom

ganmarta:

Omocemul SemTxvevaSi xazgasmiT u nda aRiniSnos, rom
diregtorebi kompaniis mimarT sakuTari movaleobis Sesrulebisas,
aseve valdebulni arian mxedvelobaSi miiRon da gaiTvaliswinon

agcionerTa da kreditorT a interesebi. direqtorTa mxridan
kreditorTa mimarT arsebuli valdebul ebis nebismieri saxiT
darRvevas eqgneba uaryofiTi Sedegi , rogorc kompaniis, aseve Tavad

diregt orT amimarTac.0™

mosamarTlis mier dadgenil igna, rom mocemul SemTxvevaSi
adgili hqgonda OAG-s da misi kreditorebis inter esebis
absolutur  ugulvebelyofas . Sesabamisad, direqtorTa mier
darRveul iyo fiduciuri movaleoba. am gadawvetilebiT
sasamarTlom xazi gausva im garemo ebas, rom diregtorebs gaaCniaT
pozitiuri valdebuleba sawarmos kreditorTa mimarT. 924

1.1. ndobis fondis dogtrina The Trust Fund Doctrine

aSS-Si, zogierT StatSi , damkvidrebulia e.w. Ondobis fondis
dogtrina®  (The Trust Fund Doctrie romelic saTaves iRebs Wood V.
Drummer  (1824) 30F cas 935 sagmidan. rodesac kompania
gadaxdisuunaroa, misi aqtivebi warmoadgenen e.w. O ndobis fondsO
da igi SenarCunebul unda i gnes kredotorTa dasakmayofileblad,
radganac maT gaaCniaT pirveladi moTxovna aqtivebis mimarT.

delaveris uzenaesma sasamarTlom Bovay v. H M Byllesby &Co (1944)
38A 2d sagmeze msjelobisas aRniSna, rom:

925

Ogadaxdisuunarobis piras myofi kompania, samogqgalqo

gardacvalebis winaSe dgas, vinaidan mis i sakuTreba SesaZloa
administr ir ebul ignes aqt  ivebSi, (kapitalSi) rogorc
kred itorTaTvis gankuTvnil Ondobis fondSiO O 26,

9ix. Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007
156.

24 jqve.

925K eay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007 170
171.ix. aseve Wood V. Drummer (1824) 30F cas 935

6 ix. Keay,Company DirectorsO Resposnibilities to Creditors, Rout€dgendish, New York, 2007
171.aseve, Bovayv. H M Byllesby &Co (1944) 38A 2d
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aRniSnuli gadawyvetil eba efuZneba ideas, rom direqtorTa da
kreditorTa Soris arsebobs fiduciuri v aldebuleba da
Sesabamisad aseT SemTxvevaSi, maT Soris warmoiSoba kvazi -ndobiTi
(quasitrust) urTierToba. %

unda aRiniSnos, rom Ondobis fondis dogtrinaO mravalgzis
igna gakritikebuli da igi aSS -Si calsaxad aRi ar ebul movlenas
ar warmoadgens.

1.2. direqtoris movaleoba kreditorTa mimarT.
gadaxdisuunarobis z onaSi myofi kompaniis direqtors rom
gaaCnia valdebuleba kreditorTa mimarT , amas winamdebare
naSromSi ganxiluli yvela samarTlebrivi reJimi aRiarebs, Tumca
wramoadgens is damoikdebel valdebu | ebas Tu agcionerTa da
kompaniis mimarT arsebuli valdebulebis konvertireba xdeba
maSin rodesac kompania gadaxdisuunarobis zonaSia , an axlos

aris am zonasTan, kvlavac kiTxvis niSnis gveS rCeba. miuxedavad
imisa, rom kiTxvaze calsaxa pasuxi ar arsebobs, avtorTa da
sasamarTlo gdawyvetilebaTa umravlesoba emxroba ideas, romlis

Tanaxmadac, aseT SemTxvevaSi direq tors kreditorTa mimarT agvs
damoikidebeli , pirdapiri valdebuleba %

direqtorebi  vald ebulni arian daicvan da SeinarCunon
kompaniis aqtivebi , rodesac e s ukanaskneli gadaxdisuunarobis
pirasaa. SesaZloa dadges maTi pasuxismgebl obis sakiTxi,
gadaxdisuunar obis sagmis warmoebis Sesaxeb kano nmdeblobis
Sesabamisad kredtorTaTvis miyenebuli zianis gamo , Tuki adgili

eqnebaagtivebis gadatanas kompaniidan.  **

sakorporacio kanonmdebloba uzrunvelyofs kompaniis
agcionerTa dacvas, xolo kompaniasTan dakavSirebuli mesame
pirebi ki , ZiriTadad , saxelSekru lebo dacvis qveS arian.
miuxedavad amisa, dadgenilia, rom rodesac kompania
gadaxdisuunarobis pirasaa, direqtorebs warmoeSobaT fiduciuri
valdebuleba kreditorTa mimarT. %0 (aRniSnuli SeiZleba aseve
moicavdes valdebulebas iseTi kreditorebis mimarT , rogorebic
arian dasagmebulebi)

direqgtoris valdebuleba kreditorTa mimarT, erTgulebis da
keTilsindisierebis valdebulebas moicavs. .

927K eay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007, 171.
9%8ix. Haworth, Ohlgren,DirectorOs Liabilites and Corporate Governance in Insolvency and Pre
Insolvency Cases Worldwide, xelmisawvdomia:
http://www.iiiglobal.org/component/[downloads/finish/19/319.html  (bolos gamoxmobilia:
20:05.2014)

2 Loos, (Edit) Winckler, RipirlJnited States of America in: DirectorsO Liability: A Worldwide Review,
Kluwer Law International and International Bar Associatiiphen aan den Rijn, 2006 P.104

930 jgve. 104.

981Keay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendishNew York, 2007 179

180.
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dir eqgtori valdebulia gaakeTos Sesabamisi gancxadeba
kompaniis gadaxdisuunarobis Sesaxeb , rodesac amas adgili egneba.
Sesasbamisad aSS-Si sasamarTloebi mimarTavan Z i riTadad or
tests (zogi maTgani iyenebs orives erTad, zogo mxolod erT -
erTs miiCnevs sakmarisad) imis dasadgenad , Ilyo Tu ara kompania
gadaxdisuunaro. kerZod , €es aris kompaniis balansis testi
(BalanceSheet €st ) da kompaniaSi naRdi fulis arsebobis testi
(CashFlaw Test. delaveris sakanclero sasamarTlos mier

ganmartebul igna, rom kompania gadaxdisuunaroa , Tuki mas ar
SeuZlia (ar eqneba SesaZlebloba momavalSi) dafaros vadamosuli
val debul eba biznesi s Cveulebriv warmoebis procesSi

(CashFlaw Tesy) an rodesac kompaniis agtivebis gonivruli,
realisturi sabazro Rirebuleba mis valdebulebebze naklebia
(BalanceSheet &st)**?

zemoaRniSnulidan gamomdinare , gonivruli igneba direqtoris
mier mocemuli testebis safuZvelze gakeTdes gancxadeba
gadaxdisuunarobis an mosalodneli gadaxdisuunar obis Sesaxeb ,
raTa am ukansknelma SeZlos pasuxismgebl o bis Tavidan arideba da
gamoricxos an minimumade daiyvanos , kreditorTa mie r sarCe lis
wardgenis SesaZlebloba

gadaxdisuunarobis zonaSi myofi kompaniis direqto r ma unda
gaiTvaliswinos is garemo eba, rom aseT SemTxvevaSi aqcionerebi
aRar warmoadgenen kompaniis aqtivis saboloo mesakuTreebs,
aramed aqtivi transf ormirdeba kreditorTa da sakmayofi leblad.
Sesabamisad, SeiZlebai Tqvas, rom direqtorebi kredito r Ta fuls
marTaven da cxadia gaaCniaT valdebuleba msxverplad ar Seswiron
maTi interesebi. °*

rodesac kompania gadaxdisuunarobisa da gakotrebis pirasaa ,
diregtorTa mxridan Cveulebriv sagmi anobasTan Sed ar ebiT ufro
sarisko gadawyvetilebebi unda ignes miRebuli, vinaidan aseT
SemTxvevaSi dasakargi bevri araferia. % ra Tgma unda , ar
igul isxmeba aSkarad aragonivruli gadawyvetilebebi S miReba.
gadawyvetileba , nebismier SemTxvevaSi , gonivruli unda iyos

sawarmos kreditorebi arian is dainteresebuli mesame pirebi
(Sakeholderg romlebsac TiTgmis yvela qgveynis samewarmeo
samarTali icavs. % aRniSnuli faqti ganpirobebulia imiT, rom

yvelasaTvis , visac ki kompaniasTan kavSiri aqv S, momgebiania
kreditorTa dacva , Isinic sargebloben kreditorTa daculobis
Sedegad.”*

is faqti  , rom kred itorebi dacvas saWiroeben , ImTaviTve ar

niSnavs da ar amarTlebs kanonmdeblobis mxridan uxeS Carevas am

932 Haworth, OhlgrenpDirectorOs Liabilities and Corporate Governance in Insolvency addsefeency
Cases Worldwide, xelmisawvdomia:
http://www.iiiglo bal.org/component/jdownloads/finish/19/319.html (bolos gamoxmobilia:
20:05.2014)

933K eay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007, 182.
934 jgve.183,

9% Hertig, Kanda,Creditor Protection,in : The Anatomy of Corporate Law, Oxford University Press,
New York, 2004 71.

938 jgve. 71.
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procesSi. Careva mizanSewonilia mxolod im SemTxvevaSi, Tuki igi
uzrunvelyofs  kreditorTa ukeTes daculobas , vidre es
SesaZlebelia kreditorsa da kompanias Soris gaformebuli
kontragti  T.*’

sabazro ekonomikis ganviTarebis kvaldakval, UkreditorTa
umravlesoba sakuTari interesebis dacvas kontraqgtis gaformebiT
cdilobs da axerxebs kidec. Ees faqti ki warmoSobs legitimur

SekiTxvas, arsebuli praqtikis gaTvaliswinebiT , rodesac
kreditorebi sakuTar I uflebebis dacvas axerxeben kompaniasTan
xelSekrulebis gaformebis Sedegad, saWiroa Tu ara zedmeti
regulaciebi kanonmdebl obaSi?

mokle pasuxi dasmul SekiTxvze is gaxlavT, rom sama r Tali
SesaZloa warmoadgendes mniSvnelovan dasayrdens da damatebiT
garantias saxelSekrulebo daculobis uzrunvelyofis

TvalsazrisiT. samarTlis mier e.w. mza daculobis wesebis
miwodebiT SesaZlebelia damatebiTi xarjebis Tavidan acileba.
aseve mniSvnelovania samarTali uzrunvelyofdes kreditorTa
daculobas , gansakuTrebiT iseT SemTxvevebSi, rodesac mxareTa
Soris aRniSnuli sakiTxebis SeTanxmeba ver xerxdeba. M

myari sakanonmdeblo bazis arseboba mniSvnelovania :
gansakuTrebiT maSin rodesac tranzaqciis moculoba imdenad
mcirea, rom igi ver uzrunvelyof s piradad molaparakebis
xarjebs.  kreditori Se saZloa OmiamitiO aRmoCndes kompaniisaTvis
sesxis micemisas, rac saboloo jamSi mas daazaralebs, Tuki igi
moklebulia SesaZleblobas miiRos informacia kompaniis Sesaxeb :
rac sasargeblo igneba ex antenebismieri kreditorisaTvis. 939

msoflio  dayofilia  kreditoris  mimarT  megobrulad
ganwyobil (Creditor-Friendly) da movalis mim arT megobrulad
ganywobil (Debitor-Friendly) iurisdigciebad. aSS iTvleba movaleTa
mimarT megobrulad ganwyobil iurisdigciad, maSin , rodesac
inglisi da germania piriq iT , kreditorTa mimarT mego bruli
iurisdigciebi arian. 940

sami ZiriTadi samarTlebrivi strat egia arsebobs, rasac unda
iTvaliswinebdes  sakorporacio = kanonmdebloba  kreditorTa
intersebis dacvis TvalsazrisiT . esenia:

l.informaciis savaldebulo gaxsniloba (Madatory disclosureThe
entry strategy;

2. sawesdebo kapitalis maregulirebeli normebi (Rules governing
legal capital and corporate grups)

3. fiduciuri valdebulebebi (Fiduciary duties The standarts strategy’}*

%7 jgve.72.

%% Hertig, Kanda, Creditor Protection, in : The Anatomy of Corporate Law, Oxford University Press,
New York, 2004 72.

939 jave.72.

940 jave.78.

%!Hertig, Kanda, Creditor Protection, in : The Anatomy of Corporate Law, Oxford University Press,

New York, 2004 79.
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kompaniis kredotorTa mimarT pasuxismgebelni SeiZleba iyvenen
mesame pirebic. aseT mesame pirebs SesaZloa warmoadgendes
kreditorTa is jgufi, romlebic CarTulni arian kompaniis
marTvaSi, e.w. Sida kreditorebi. 2

inglisis kanonmdebloba (Insolvency act &21B adgens, rom
nebismieri piri, rom elic Segnebulad marTavs sawarmos im mizniT,
rom SecdomaSi Seiyvanos da ziani miayenos kreditorebs, SesaZloa
pasuxismgebeli iyos maT winaSe. *“direqtors gaaCnia valdebuleba
gaiTvaliswinos kreditorTa, iseve rogorc aqcionerTa interesebi,
Tuki arsebobs kompan iis gakotrebis saSiSroeba. o4

rodesac kompaniis gadaxdisunarionoba eWvis qveS dgas,
kreditorTa interes ebis dacva gansakuTrebiT mniSvnelovani da
dakavSirebu li  xdeba kompaniis interesebTan . Sesabamisad,
warmoadgens kidec direqtorTa valdebulebis obieqts. 945

GHLM Trading Ltd v. Maroo sagmeze sasamarTlom ganmarta, rom
Odireqtors gaaCnia valdebuleba imogmedos kompaniis saukeTeso
intresebis gaTvaliswinebiT, keTilsidisi erad, im rwmeniT, rom
misi es mogmedeba kompaniis, rogorc mTlianis, saukeTeso
interesebs See sabamebd?’

sagmis garemoebaTa gaTvaliswinebiT, rodesac es
mniSvnelovania, direqtori vald ebulia gaiTvaliswinos
kreditorTa, rogorc Klasis , Interesebi. xolo , Tuki igi
prioritets mianiWebs romelime maTgans, kreditorTa , ro gorc
klasis saukeTeso interesebis sazi anod, valdebulba darRveulad
CaiTvlebaO.

diregtoris piradi pasuxismgebloba kreditorTa winaSe
Sesad oa dadges OTaRliTuriO (fraudulent trading an ukanono
(usamarTlo) damokidebulebis  Ser xvevaSi (wrongful trading.*#
Winkworth v. Baron Development Ltdsagmis ganxilvisas lord
templemanis (Lord Templemah mier ganmartebul igna , Tu ra saxis
movale o ba gaaCnia direqtors kred I torTa mimarT:

Okompanias gaaCnia valdebulebani misi arsebuli da momavali
kreditorebis mimarT. kompania ar aris valdebuli gadaixad 0S
yvela vali m  aSinve, rogorc ki is warmoiSoba . igi aseve ar aris

%42Hertig, Kanda, Creditor Protection, in : The Anatomy of Corporate Law, Oxford University Press,
New York, 2004 79.

93 jgve.94.

%4Hollington, Hollington on Shareholder®s Right8 Fd, Sweet & Maxwell, London, 2013, 58.

%5 Hollington, Hollington on Shareholder®s Right8 Fdl, Sweet & Maxwell, London, 2013, 58.

946 GHLM Trading Ltd v. Maroo (2012)EWHC 61 (Ch) at (168) xelmisawvdomia :
http://www.bailii.org/ew/cases/EWHC/Ch/2012/61.html(bolos gamoxmobilia:08.05.2014)

%7 GHLM Trading Ltd v. Maroo (2012)EWHC 61 (Ch) at (168) xelmisawvdomia:
http://www.bailii.org/ew/cases/EWHC/Ch/2012/61.html(bolos gamoxmobilia:08.05.2014)

948 http://www.losangelesbusinesslitigationfirm.com/Businedstigation/Fraud-and-Negligent
Misrepresentation.aspx/ http://thelawdictionary.org/fraudulent-
trading/http://www.businessdictionary.com/definition/wrongfuktrading.html
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valdebuli Tavi aaridos nebismier iseT sagmianobas, rom elic

riskebs Seicavs, magram aRniSnulis sapirsipirod , kompanias gaaCnia
valdebuleba SeinarCunos aqtivi , raTa igi xelmisawvdomi iyos
valdebulebaTa dasafarad.

kompaniis OsindisiO , iseve rogorc misi marTva, mindobilia

dirgtorebze. direqtorebs gaaCniaT valdebuleba kompaniis da
kompaniis kreditorTa mimarT, rom uzrunvelyofili iyos
saTanado marTva da rom kompani is qoneba ar iyos gaflanguli an
egsploatirebuli dir egtorTa piradi intersebis sasargeblod da
kreditorTa interesebis sazianod. 0

kreditorTa mimarT direqtorTa valdebulebis arseboba da ,
zemoTmoyvanil SemTxvev ebSi, maT piradi  pasuxismgeblobis
dadgomis  SesaZle bloba |, warmoadgens  efeqtur  meganizms
kreditorTa dacvis TvalsazrisiT. aRniSnuli vald ebulebis
arseboba asrulebs rogorc prevenciul rols, aseve
SesaZleblobas iZleva kreditorTa inter esebi dacul ignes
sasama Tlos gziT

daskvnis saxiT u nda iTgvas, rom balansis SenarCuneba
kreditorTa mimarT dirqtoris pasixismgeblobis dadgenisas ,
sasico cxlod aucilebelia. dire gtorebi sruli seriozulobiT
unda moekidon sakuTar pozicias da miiRon gonivruli da
windaxeduli gadawyvetilebebi . Tumca aqve gasaTvaliswinebelia is
garemoeba, ro m direqtorma SesaZloa keTilsidiserad mogmedebisas
gulwrfelad dauSvas Secdoma. amitom nebismieri  saxis
valdebul eba, rac direqtorebs daekisr ebaT, realisturi unda
Ilyos. rogorc avstra lis uzenaesi sasamarTlos mosam arTle
mixael kirbi aRniSnavs:

OdireqtoTa saq mianobaze kontrolis arsebobis aucilebloba
eWvs ar iwvevs. gamowveva, romelic kanonmdeblis wi naSe dgas aris
is, rom Segmnas kontro lis imgvari meganizmi da standa rti,
romelic usamarTlod xels ar SeuSlis kompanias da mis
diregtorebs Seasrulon is ekonomikuri fu nqcia, risTvisac
kompania igmneba.B°

2. kreditorT a statusi OnewarmeTa SesaxeB kano nis Tanaxmad

mewarmeTa Sesaxeb saqarTvelos kanonis 9.9 muxli aregulirebs
gadaxdisuunaro kompaniis direqtoris vald ebul ebas. OTu sawarmo
gadaxdisuunaroa an gadaxdisuunarobis saSiSroebis winaSe dgas,
direqtorebma da sameTvalyureo sabWos wevrebma (arsebobis
SemTxvevaSi) braleuli gaWianurebis gareSe, magram sawarmos
gadaxdisuunarobis dadgomis momentidan ara ugvianes 3 kvirisa,

949 Winkworth v. Baron Development Ltdjouse of Lords, 04 December, 1986 WL408178
xelmisawvdomia: http://web2.westlaw.com bolos gamoxmobilia:10.06.2014

%0 Justice Michael Kirby, a Judge of the Australian High Cort Keay, Company DirectorsO
Resposnibilities to Creditors, Routled@avendish, New York, 2007 385.
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unda ganacxadon amis Taobaze , A&gadaxdisuunarobis sagmis

warmoebis SesaxebO sagarTvelos kanoniT dadgenili wesiT.
gadaxdisuunarobis Taobaze gancxadeba braleul gaWianurebad

ar miiCneva, Tu zemoxsenebuli pirebi am gancxadebas OmewarmeTa

SesaxebO kanonis 9.6 muxli T gaTvaliswinebuli
keTilsindisierebiT epyrobianO.
miiCneva, rom kompania gadaxdisuunarobis pirasaa , Tuki

SesaZlebloba, rom kompania  gadaxdisuunaroa  gadawonis
sapirispiro Sedegis dadgomis SesaZleblobas.

samwuxarod, sagarTveloSi ar aris sasamarTlo pragtika
aRniSnul sakiTxTan dakavSirebiT. ar arsebobs sasamarTlos
gadwyvetileba da ganmarteba, Tu rogor u nda dadgindes
SeZlebisdagvarad adreul etapze, rom gadaxdisuunarobis dadgoma
gardauvalad aris mosalodneli.

gadaxdisuunarobis sagmis warmoebis Sesaxeb saqarTvel 0s
kanoni ar aRiarebs e.w. Balance  $eet tests , rogorc
gadaxdisuunarobis indikators. 91

kompaniis kreditoebi uflebamosilni arian gamoiyenon kompaniis
moTxovna (waayenon moTxvna mis nac viad) dirgtorebisa da
samaTvelyure o sabWos mimarT, Tuki ver miiReben Sesabamis
anazRaurebas kompaniisagan. **OmewarmeTa SesaxebO kanonis 9.6. muxlis
me2 da me-3 winadadebebis Tanaxmad : OTu direqtorebi ar
Seasruleben maTze dakisrebul movaleobas, sazogadoebis winaSe
warmoSobili zianisTvis pasuxs ageben soli darulad, mTeli
Tavisi qonebiT, pirdapir da uSualod. sazogadoebis uari
regresuli anazRaurebis moTxovnebze an sazogadoebis kompromisi
baTilia, Tu anazRaureba aucilebelia sazogadoeb is kreditorTa
dasakmayofileblad O Sesabamisad, SeiZleba daskvnis gakeTeba, rom
garTuli kanonmdebloba kreditors aZlevs derivaciuli sarCelis
aRZvris SesaZlebelobas garkveuli winapirobebis arsebobisas, rac
calsaxad dadebiT movlenad unda CaiTvalos.

Aagve unda aRniSnos , rom meti sicxadis Setanis mizniT , kargi
igneba Tu mewarmeTa Sesaxeb kanonis Sesabamis muxlebSi,
(ix. Tavi Ill, gqveTavi 3.4. derivacili sarCeli, mux. 46.5; 53.5;)

gaCndeba calsaxa miTiTeba kreditoris mxridan derivaciuli

sarCelis aRZvris uflebaze, ise rogorc es mkafiod aris
gansazRvruli  winamdebare  naSromSi  ganxilu li  qveynebis
sakorporacio samarTlis Sesabamisi normebiT.

2.1. kreditorTa dacva reorganizaciis dros

kreditorTa dacva reorganizaciis procesSi mniSvnelovani
sakiTxia , vinaidan am SemTxvevaSi kreditoris samarTlebrivi

%1 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
in: Comparative Corporate Governance , A Functional and International Analysis, Cambridge University
Press, New York, 2013, 511.

%52 OmewarmeTa Sesaxeb&ngarTvelos kanoni, mux.9.6, 55.9, 56.4
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mdgomareoba icvleba. reorganizaciisas Tavdapirveli movale

xSirad ugmdeba, Sedegad warmoSobil axali movalis saimedoobaze

ki kreditors, rogorc wesi, informacia ar aqvs. reorganizaciis

Semdeg qonebis gadanawil ebis Sedegad SesaZl oa, rom sawarmos
gonebrivi mdgomareoba gauaresdes, rac kreditoris

dakmayofilebis Sansebs sagrZnoblad amcirebs. 953
marTalia sawarmos gardagmnis SemTxvevaSi movale , rogorc
subieqti , ar icvleba, magram icvleba misi samarTlebrivi forma,

rac S eiZleba kreditorebisaTvis safrTxis Semcveli iyos. 954
swored amitom , mewarmeTa Sesaxeb kanoni Seicavs normebs |,
romlebic sawrmos reorganizaciis procesSi kreditorTa dacvas
emsaxureba.

sawarmos reorganizaciis procesis dawyebis registraci is
moTxovnasTan erTad, ma regist r ir ebel organos unda waredginos
informa cia  sawarmos kreditorTa  Sesaxeb. informaciaSi
miTiTebuli u nda lyos maTi dakmayofilebis vadebi.
reorganizaciis dawyebis Sesaxeb informacia aseve unda gaegzavnos
sawarmos yvela cnobil kreditors, romelSic unda mieT oTos

kreditorTa dakmayofilebis vadebi. 955

mewarmeTa Sesaxeb kanoni kreditors aZlevs uflebas
moiTxovos valdebulebis vadaze adre Sesruleba , Tuki Seityobs,
rom igegmeba sawarmos reorganizacia. Tavis mxriv. sawarmos
mmarTveli organoebi valdebulni arian uzrunvelyon
reorganizaciis Sesaxeb inofrmaciis miwodeba yvela cnobili
kreditorisaTvis.

Mekonomikur urTierTobebSi stabilurobis uzrunvelyofisa da
kreditorTa interesebis dacvis mizniT, mewaremTa Ses axeb
sagarTvelos kanoni imperatiulad adgens, rom sawarmo, romelmac
sawarmo (sawarmoebi) miierTa , an gaerTianebis Sedegad warmogmnili
sawarmo, aris Tavdapirveli sawarmos/sawarmoebis

samarTalmemkvidre. ¢ sawarmos kreditorTa dacvas emsaxureba
mewarmeTa Sesaxb kanonis 14. ‘5. mwlis bolo winadadeba, romlis
Tanaxmadac, gayofamde arsebuli valdebulebebisaTvis gayofis
Sedegad warmogmnili sawarmoebi pasuxs ageben solidarulad. rac
Seexeba Tavdapirveli sawarmos uflebamonacvles , igi gayofis
Sesaxeb gadawyvetilebiT gan  isazRvreba.

3juReli , nadaraia , sawarmoTa reorganizaciis formebi OmewarmeTa SesaxebO
kanonis mixedviT, ssip, sagarTvelos advokaTTa asociaciis Jurnali Oprofesia

iuristio, #2, 2007, 36 -56.

%4uReli , nadaraia , sawarmoTa reorganiz  aciis formebi OmewarmeTa SesaxebO
kanonis mixedviT, ssip, sagarTvelos advokaTTa asociaciis Jurnali Oprofesia

iuristio, #2, 2007, 36 -56.

sBmewarmeTa SesaxebO saqgarTvelos kanoni, mulxli 14.4.

s6)mewaremTA SesaxebO saqarTvelos kanoni muxli 14 “4, bolo winadadeba
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VIIl. kompaniisaTvis miyenebuli zianis anazRaurebis
valdebuleba

Every company should be headed by an effective board which
Is collectively responsible for the longrm successf the company®’.

1. direqgtoris erToblivi da piradi pasuxismgebloba

kompani isaTvis miyenebuli zianisaTvis direqgtorebi
soldarulad ageben pasuxs. zianisaTvis pasuxismgebloba ar
warmoiSoba , Tuki direqtorTa gmedeba mowonebul igna agcionerTa
mier miRebuli kanonieri gadawyvetilebis safuZvelze. 98

diregtorati  kole giuri organoa, amitom gadawyvetil eba
miRebul unda ignes:

a) kolegi urad yvelas mier kanonmdeblobis Sesabamisad
mowveul da Catarebul saerTo krebaze, erTxmad an damswreTa
umravlesobis mxardaWeriT.

b) werilobiTi formiT da masze diregtorebi unda awerdnen
xels.

direqtoratis (bordis) kolegiuri Tu erToblivi
pasuxismgebloba warmoadgens korporaciuli marTvis
fundamenturi mniSvnelobis mgone fagts. 960

delaveris kanonmdebl obis Tanaxmad, bordi uflebamosilia

sakuTari Sexedulebisamebr SeuzRudos calkeul dlreqtor(eb)s
ufleba isaubros kompaniis bordis saxeliT.

mo lod bordia uflebamosili gamovides kompaniis saxeliT an
mianiWos vinmes es ufleba %

delaveris sako  r poracio kanonis 141 (&) muxlis Tanaxmad , Tuki
kompania ganicdis zians, direqtorati a ris is instituciuri
organo , romelsac  miniWebuli agvs uflebamosileba daadginos, ra

%7 Financial Reporting Council (2010) Main Principle A. 1)@ Belcher,DirectorsO Decisions and the
Law, Routledge, Taylor&Francis Group, London&New York, 2014, 178.

%8 Meister, Heidenhain, Rosengartefihe German Limited Liability Copany, ' Ed, Verlag C.H.
Beck, Munchen, 2010, 56.

%9Mortimore, (Edit)Company Directors Duties, Liabilities and Remedi€¥, B, Oxford University
Press, Oxford, 2013, 109.

%60\Westmid Packing Services Ltd, Secretary of State for Trade and Industryfith&(f998) 2 BCLC
646 ix. Belcher,DirectorsO Decisions and the Law, Routledge, Taylor&Francis Group, London&New
York, 2014, P.178

%1Delaware Corporation law Annootate@0132014 Ed,As amended up to and including the 2013
Regular Session of the One Hued FortySeventh General Assably, Lexis, Nexis, Delaware, 2013, P.49.
Empire S. Gas.Co. v.Gray, 29 Del.Ch. 95, 46 A.2d 741(1946)

%2Delaware Corporation law Annootate@0132014 Ed,As amended up to and including the 2013
Regular Session of the One Hundlfeorty-Seventh General Assably, Lexis, Nexis, Delaware, 2013, P.49.
Empire S. Gas.Co. v.Gray, 29 Del.Ch. 95, 46 A.2d 741(1946)
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RonisZieb ebs mimarTos mis aRmosafxvrelad. maT Soris daiwyos Tu
ara samarTalwarmoeba garkveul pirTa mimarT. 963

rogorc germanuli , aseve Dbritanuli samarTali icnobs
direqgtoris piradi pasuxismgeblobis principul SesaZleblobas
diregtoris mier sakuTari movale obis Sesrulebis procesSi
deligtis  ** Cadenis SemTxvevaSi.”® rog orc wesi , direqtorebs ar

gaaCniaT piradi pasuxismgebloba kompaniis vald ebulebaTa gamo,
vinaidan kompanias damoukidebl iuridiul pirs warmoadgens,
magram gansazRvruli garemoebebis arsebobisas direqtoris piradi
pasuxismgebloba SesaZloa dadges. 966
kompaniaTa Sesaxeb aqtis 232 (1) paragrafis Tanaxmad , baTilia
nebismieri daTgma , romelic direqtors aTavisuflebs kompaniis
mimarT pasuxismgeblobisagan, daudevrobis, valdebulebis
Seusruleblobis da ndobis borotad gamoyenebis SemTxvevasi. %67
Tuki  direqtori  saxelSekrulebo urTierTobaSi Sedis
mxaresTan da xelSkeru le bis dadebisas ar akeTebs ganmart ebas,

rom kompaniis interesebis Sesabamisad mogmedebs , da arc
xelSekrulebaSia kompaniis Sesaxeb naxsenebi, maSin am mxares
ufleba aqvs personalurad dir eqgtor is winaaRmdeg waradginos
sarCel i, Tuki kompania ar Seasrulebs valdebulebas. 968

germaniis sakorporacio kanonmdeblobis Tanaxmad, SesaZloa
dadgindes direqtoratis solidaruli erToblivi
pasuxismgebloba , rogorc kompaniis , aseve mesame pirTa mimarT.
aRniSnulis p aralel urad sakuaTri Sida regulirebis mizniT ,
dreqtorTa Soris SesaZloa arsebobdes SeTanxmeba valdebule baTa
ganawil ebis Sesaxeb, romlis Sesabamisadac , Isini  damrRvevi
direqtorisagan miiReben anazraurebas , Tuki mis gamo solidaruli

pasuxismgebloba dadga. ¢

germaniis saaqcio sazogadoebaTa Sesaxeb kanonis 93 -e da 116-e
paragrafis safuZvelze , direqtorati da same Tvalyureo sabWo

%3Delaware Corporation law Annootate@0132014 Ed,As amended up to and including the 2013
Regular Session of the One Hundred F@gventh General Assably, Lexis, Nexis, Delaware, 2013, P.49.

South v. Baker62 A.3d 1 (Del.Ch.2012)
964

inglisurenovan literaturaSi gamoyenebuli  sityvebi O tortO  daOdelictO
sinonimebs warmoadgenen, orive maTgani gamoxatavs deligts. sityva O tortO
gamoiyeneba anglo -amerikul samarTalSi, (aSS, britaneTi) xolo sityva OdelictO
romanuli gveynebis samarTalSi.(mag. germania) iX:

http://www.camargueacademy.co.zal/introductiotaw/fag/what-difference-betweendelict-and-tort
(bolos gamoxmobilia: 19.05.2014 )

%5Bachner, Creditor Protection in Private Companies, An@lerman Perspectives for a European Legal
Discourse, Cambridge University Press, Edinburgh, 2009, P.183

96K eay,Company DirectorsO Resposnibilities to Creditors, Routi€dgendish, New York, 2007 ,5.

97 CompaniesAct20QBara:233,234¢elmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/
pdfs/ukpga 20060046 en.pdf(bolos gamoxmobilia :21.05.2014)

%8| oose, Griffiths, Impey, The Company Director, Power, Duties and Liabilid" adition, Jordan
Published Limited, Bristol, 2008, 327.

%9 0os, (Edit) Winckler, Ripirl)nited States of America in: DirectorsO Liability: A Worldwide Review,
Kluwer Law International and International Bar Associatiéiphen aan den Rijn, 2006, 290.
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valdebulia gamoiCinos keTilgonieri biznesmenis gulmodgineba
da gulisxmiereba, sawarmos marTvis procesSi. aRniSnuli
vald ebulebis darRveva iwvevs valdebulebis adresatTa
pasuxismgeblobas. pasuxismgebloba ar dadgeba , Tuki gmedeba
dafuZnebuli i yo agcionerTa mier kanonis Sesabamisd miRebul
gadawyvetilebaze. °™
direqtoratis  pasuxismgebloba aseve dgeba ,  Tuki igi
kanonmdeblobis Sesabamisad ar ganacxadebs kompaniis
gadaxdisuunarob is an mosalodneli gadaxdi suunarobis Ses axeb.””
sami saxis moTxovna  arsebobs , romelic SeiZleba waeyenos
personalurad direqtors valdebulebis darRve vis gamo, esnia:

a) samarTliani kompensaciis moTxovna ;
b) miRebuli mogebis, sargeb lis dabrunebis Sesaxeb moTxovna ;
g) sasamarTlo akrZalva (Injuctive Relief).

a) samarTliani kompensaciis moTxovnis ufleba SesaZloa
gauCrdes  kompanias  direqtoris  mimarT uflebamosilebis
farglebSi mogmedebis, kompaniis warmatebisaTvis xeli s Sewyobis,
damoukidebeli da  miukerZoebeli  gadayvetilebis  miRebis
valdebulebaTa darRvevis gamo. e

b) miRebuli mogebis (sargeblis) dabrunebis moTxovnis ufleba
kompanias warmoeSoba interesTa konfligtisaTvis Tavis aridebis,
mesame pirisagan raime saxis sargebelis miRebaze uaris Tgmis,
tranzaqciasTan dakavSirebiT piradi dainter esebis da
kanonmdeblobis Sesabamisad ga mJRavnebaeklarirebis
valdebulebaTa darRvevis gamo. 73

g) sasamarTlo akrZalva ( Injuctive Relief). °# sasamarTlos aqvs
farTo uflebamosileba aukrZalos direqtors garkveuli gmedebis
ganxorcieleba an sakuTari aqtivebiT sargebloba. mas SeuZlia
gamosces brZaneba akrZalvis Sesaxeb, rogorc finaluri , aseve
Sualeduri  -winaswari mosmenis etapze. 7

Sualeduri akrZalvis yvelze ufro gavrcelebul formas

90)awamura, Anderson, (Edit) Rodewald, Tielm&ermany :in Corporate Governance, Jurisdictional
Comparisons, Sweet & Maxwell, London 2013, 100.

9" awamura, Anderson, (Edit) Rodewald, TielmaBermany :in Corporate Governance, Jurisdictional
ComparisonsSweet & Maxwell, London 2013, 100.

72 Mortimore, (Edit)Company Directors Duties, Liabilities and Remedid¥,E2.,, Oxford University
Press, Oxford, 2013, P.428etalurad. aRniSnul valdebulebaTa Sesaxeb ix. Tavi IV

973 jgve. 428 detalurad. aRniSnul vald ebulebaTa Sesaxeb ix. Tavi IV

974 uzrunvelyofis RonisZiebis gamoyenebas exeba samogalaqo saproceso kodegsis
XXIII Tavi. aRniSnuli instituti sakmaod kargad ganviTarebulia sagarTveloSi

da qarTuli sasamarTlos mier xSirad xdeba uzrunvelyofis iseTi
RinisZiebebis gamoyeneba rogoricaa aqtivis dayadaReba, gasxvisebis akrZalva da
a.S. imis gaTvaliswinebiT, rom am konteqstSi SedarebiTsamarTlebrivi analizis
gakeTeba scdeba naSromis miznebs detalurad am sakiTxze ar SevCerdebi. aseTi
analizis gakeTeba, Tavisuflad SeiZleba gaxdes damoukidebeli kvlevis sagani.

975 jqve. 437.
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warmoadgens brZaneba direqtoris agtivis OgayinvisO (dayadaRebis)
Sesaxeb (Freezing Q@der). igi ukrZalvs mopasuxe direqtors
isargeblos aqtiviT, romelic SesaZloa saWiro gaxdes mis
winaaRmdeg wardgeni li sarCelis warmatebis SemTxveaSi mogebuli
mxaris dasakmayofileblad. 976

aRniSnuli brZaneba sasamarTlos gadawyvetilebis SemdgomsSi
aRsrulebis da Sesabamisad zianis anazRaurebis saSu aleb as
warmoadgens. amitom misi gamoyeneba mniSvnelovania iseT sagmeebSi
sadac saxezea materialuri ziani an moTxovnilia zianis
anazRaureba materialuri  formiT. sasamarTlo gamoscems
brZanebas aqgtivis dayadaRebis Sesaxeb , Tuki mosarCele SeZlebs
sarwmunod daasabu Tos sakuTari moTx ovnis safuZvlianoba da
mogebis perspeqgtiva , da Tuki arsebobs safrTxe, rom sarCelis
warmatebis SemTxvevaSi agtivi xelmisawvdomi aRar igneba. o7

sasamarTlo praqtikis mier usamarTlobad igna miCneuli
mopasuxis mTeli aqtivis dayadaReba . aRniSnuls  safuzvlad udevs
is argument i, rom mopasuxe direq tors unda mieces saSu aleba
aanazRauros samarTalwarmoebisaTvis saWiro xarjebi, amitom
agtivis gamoyeneba am xarjebis asanazRaureblad dasaSvebia.

am mxriv problema warmoiSoba , Tuki mosarCele mopasuxis
agtivi s sakuTrebaze acxadebs pretenzias ( Proprietary Qaim). aseT
SemTxvevaS| sasamrTlos mier unda Sefasdes mopasuxis mier
agtivis gamoyenebis nebarTviT gamowveuli usamarTloba gadawonis
Tu ara usamarTlobas, romelic arTmevs mopasuxes saSu alebas
Tavi daicvas sasa marTlo samarTalwarmoebis procesSi. 7

Tuki surs rom miiRos sasamarTlosgan nebarTva aqtivis
sasamarTlo  xarjebis dasafarad  gamoyenebaze, mopasuxem
sarwmunod unda daadasturos, rom mas sxvagvarad xarjebis

978

dafarva ar SeuZlia Tu ar gamoiyenebs im aqtivs , romelzec
mosarCele sakuTrebis pretenzias acxadebs. 980
Sedegebi, rac SeiZleba mo hyves direqgtorTa mxridan

vald ebulebis darRvevas aris: kompaniis aqtivis sasargeblod
gadaxda, diskvalifikacia garkveuli periodiT, piradi reputaciis

Selaxva -dazianeba da maTTvis vinc sisxlis samarTlebriv
danaSauls Caidens uf  lebamo silebis ganxorcielebisas —cixe. ™
direqtoratis wevrebis samoqgalaqo a n sisxlissamarTlebrivi

pasuxismgebloba SeiZleba dadges maT mier ganxorcielebuli
korporaciuli gmedebebis gamo, rac imas niSnavs, rom direqtors,
iuridiuli -~ TvalsazrisiT, ar gaaCnia imuniteti, romelic

kompasniis mier ganxorcielebul gmedebaTa gamo
pasuxismgebl obisgan daicavs. Sesabamisad, direqtorma, Tu ar
eTanxmeba gmedebas, romelic xorcieldeba misi kolegebis mier,

976 jgve. 438.

7 jqve. 438.

78 jgve.438.

7% Mortimore, (Edit) Company Directors Duties, Liabilities and Remedi€¥,Etl., Oxford University
Press, Oxford, 2013, 43839.

980 jave.439.

%1 Belcher,Directors@ecisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 176.
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unda gamoiCinos sifrTxile, sakuTar I sawinaaRmdego pozicia
naTlad daafigsiros da asaxos direqtoratis gadawyvetilebaSi,

Tuki surs, rom SemdgomSi am gmedebis gamo gamowveuli
samarTlebrivi pasuxismgebl oba airidos Tavidan. iTvleba, rom

yvela direqtori , romelic sxdomas eswreboda daeTanxma sakiT XS,
Tuki ar igneba gamoyenebuli zemoaRniSnuli gmdeba am prezumciis
gadasalaxad. ** Tuki diregtoris mier gamoTgmuli sawinaaRmdego

pozicia dafigsirebulia direqgtoratis sxd omis CanawerebSi, im
gadwyvetilebis gamo, romlis winaaRmdegic Iyo igi,
pasuxismgebl obis sa kiTxi ar dadgeba. °®

deligtis an danaSaulis Cadenis SemTxvevaSi, direqtoris
piradi pasuxismgebloba dadgeba, miuxedav ad imisa, rom igi
mogmedebda kompaniisaTvis, kompaniis sagmianobis farglebSi. aseT
SemTxvevaSi SesaZloa kompaniisa da direqtoris erToblivi
pasuxi smgebl oba warmoiSvas. mxolod direqtoris personaluri
pasuxismgeblobis sakiTxi dgeba maSin , rodesac mis mier
ganxorcielebuli gmedeba aseve sazianoa Tavad kompaniisaTvis da
cdeba direqtoris uflebamosilebis farglebs. o8

direqtorebi ar arian pasuxismgebelni gmedebisaTvis romelis
ganxorcielebaSic maT monawileoba ar miuRiaT, kerZod ar
mouxdeniaT misi avtorizacia, ar gauciaT Tanxmoba an ar
xelmZRvanelobdnen mis ganxorcielebas. %3

germaniis saaqcio sazogadoebaTa Sesaxeb kanoni uSvebs
kompaniis mier direqtoris mimarT arsebul moTxovnaze uaris
Tgmis SesaZleblobas, mx olod am moTxovnis warmoSobidan sul
mcire sami wlis Semdeg, aqcionerTa krebis mier Sesabamisi
gadawyvetilebis miRebis SemTxvevaSi. aseTi gadwyvetilebis

dablokva SeuZlia nebismier aqc oners an agicnerTa jgufs ,
romlebic floben kompaniis nominaluri kapitalis 10 % -S an
mets.”®

yvelaze saSinel moments nebismieri  direqtorisaTvis ,
warmoadgens, rodesac sasamarTlo ganxilvis procesSi,
momsamarTle daadgens, rom igi vald ebuli iyo xX.yy.zz. TariRSi
gamoetana daskvna, rom ar arsebobda gonivruli safuZveli
kompaniis gadarCenisa da rom kompaniis gadaxdisuunarobis Sesaxeb

miTiTebuli TariRisaTvis misTvis cnobili unda yofiliyo.

aRniSnuli  faqtis mosmena dirgtorisaTvis mZimea imdenad ,
ramdenadac am valdebuleb is darRveva pirad pasuxismgeblobas
iwvevs da mas mouwevs aanazRauros ziani , rac gamoiwvia

92 Ashcrofr, , Ashcroft, Patterson,.Law for Business, SoutWestern, Cengage Learning, Ohio, 2013,
gE’:;)’flbishcrofr, , Ashcroft, Patterson,.Law for Business, SouttWesern, Cengage Learning, Ohio, 2013,
gE’::}‘,Zbishcrofr, , Ashcroft, Patterson,.Law for Business, SouttWestern, Cengage Learning, Ohio, 2013,
948::i\.shcrofr, , Ashcroft, Patterson,.Law for Business, SoutWestern, Cengage Learning, Ohio, 2013,
948:‘;MIAAktiengesetz para: 93 (4) xelmisawvdomia: http://www.gesetzeim-internet.de/aktg/
(bolos gamoxmobilia: 23.05.2014)
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gadaxdisuunarobis Sesaxeb gancxadebis dagvi anebam an saerTod

ganucxadeblobam, Tuki aseT gancxadebas saerTod ar hgonia
adgili Y

rogor unda uzunvelyon dire gtorebma, rom  kompaniis finansur
mdgomareobasTan dakavSirebiT srulyofili informacia hgondeT ?

swored am mimarTulebiT aqvT maT valdebuleba, rom danergon
reportingis efeqturi sistema, vinaidan rogorc araerTxel
aRiniSna, maTgan aravin iTxovs piradad akontrolon kompaniis
sagmianobaTa yvela mimarTuleba, maTi movaleobaa efeqturi

kontrolis  sistemis Seq mna, raTa ar  Caiyenon Tavi
arainformirebul mdgomareobaSi.
rac ufro metia saWiroeba, rom aqc i onerebi endon direqtorebs,

miT ufro met moTxovnebs awesebs kanonmdebeli direqtorTa
valdebulebebis mimarT.  °® vinaidan es iseTi saxis ndobaa, rodesac
pirad intresebze maRla komaniis interesebi unda idges, maSin
roca adamianur bunebaSi devs cduneba, imogmedos sakuTari
interesebisaTVvis.

zemoaRniSnulis  gaTvaliwinebiT , dir eqgtorTa movaleobebi
mogmedeben rogorc sayovelTaod aRiarebuli da yovlismomcveli
normebi, raTa aRmofxvran moraluri dilema, adgenen ra, rom
direqtori valdebulia mogmdebdes sawarmos , da ara piradi
interesebis gaTvaliswinebiT. 9%

Ddamkvidrebuli wesis Tanaxmad , direqtorebi pasuxs ar ageben
kompaniasa da mesame pirs Soris warmoSobili va IdebulebisaTvis.
Tumca am wesid an garkveuli gamonaklisebi arsebobs. kerZod , Tuki
diregtoris mogm  edeba arwmunebs mesame pirs endos mis personalur
kompetenturobas, aman SeiZleba mesame piris mimarT  direqtoris
personaluri pasuxismgebloba gamoiwvios. 990

Tumca, agve unda aRiniSnos, rom msga Vvsi pasuxismgebloba ar
warmoiSoba nebismier SemTxvevaSi , Tundac direqtori kom paniis
finansur maCveneblebTan da balansTan dakavSir ebiT akeTebdes
deklalirebas. magaliTad , germaniis federalurma sasamarTlom
daadgina, rom direqtori ar iyo piradad pasxismgebeli, imis gamo
rom man gakotrebis sagmis warmoebis dawyebamde 2 TviT adre didi
raodenobis agciebi SeukveTa kompaniisTvis. Mmiuxedavad imisa, rom
im momentisaTvis kompania ukve finansuri problemeb I s winaSe idga.
situacia samarTlebrivi TvalsazrisiT sxvagvari ign eboda, Tuki
diregtori moaxdenda biznes partnioris araswor informirebas
kompaniis finansur mdgomareobasTan dakavSirebiT. 1

Sps-s Sesaxeb ka noni (paragrafi 64) avaldebulebs direqtorebs
ganacxadon kompaniis valauval obis an aralikvidurobis Sesaxeb.

%87 Belcher,DirectorsO Decisions and the Law, Routledge, Taylor&Francis Group, LoNéen&ork,

2014, 7273.

88 Belcher,DirectorsO® Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 100.

989 Belcher,DirectorsO® Decisions and the Law, Routledge, Taylor&Francis Group, London&New York,
2014, 100.

999 jausas, (Edit) Laemann, Germany, in: Company Formation, Globe Business Publishing, London,
2009, 334.

91 jqve.334.
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am valdebul ebis darRveva direqtoris pirad pasuxismgeblobas
gamoiwvevs:”

Ggakotrebis sagmis warmoebis dawyebis Semdeg kreditori
uflebamosilia waradginos sarCeli direqtoris winaaRmdeg, valis
mxolod im nawilis moTxovniT, rom elic warmoiSva im TariRis
Semdeg, rodesac dire qtori vald ebuli iyo ganecxadebina
kompaniis gakotrebis Sesaxeb. Aam TariRamde warmoSobili
valdbeulebani aRsrulebul unda ignes gadaxdisuunarobis sagmi S
warmobis administratoris mier (ger.gadaxdisuunarobis Sesaxeb
kanoni, muxli 92)

Sps-s Sesaxeb germaniis kanonis 43(1) muxlis Tanaxmad :
direqtori valdebulia gamoiCinos gonieri da winadaxeduli
biznesmenisaTvis damaxasiaTebeli zrunva sawarmo S mimarT. am
val debulebis darRveva iwvevs direqtoris pa suxismgeblobas
direqtoris  pasuxismgebloba  SeiZ leba dadges kapitalis
SenarCunebasTan dakavSirebiT arsebuli s amarTlebrivi normebis
darRveviT agcionerTaTvis kapitalis ganawilebis SemTxvevaSi.
valdebulebis darRvevad iTvleba sesxis micema adqcionerisaTvis :
masSin rodesac kompania finansur kriziss ganicdis. 994

Sps-s Sesaxeb germaniis kanonis 30 -e muxlis Tanaxmad, kompaniis
aqgtivi , romelic emsaxureba gancxadebuli sawesdebo kapitalis
SenarCunebas ar egvemdebareba dividendis saxiT an sxvagvarad :
magaliTad e.w. &faruli dividendisO (Hidden Dividends saxiT
ganawileb as. farul dividendad miiCneva aqcioneris mier
nebismieri saxis aqtivis miReba, romelic ar aris moxseniebuli
rogorc dividendi. 3

sainteresoa mewarmeTa Sesaxeb sagarTvelos kanonis norma :
romelic adgens, rom diregtorebi sawarmosaTvis miyenebuli
zianisa Tvis pasuxs ageben solidarulad mTeli Tavisi qonebiT
pirdapir da uSualod. 9% yuradRebas igcevs da ganmartebas
saWiroebs direqtorebis solidarulad pasuxismgeblobis sakiTxi,
kerZod gamoricxavs Tu ara kanonis normis msgavsi formulireba,
individualurad TiToeuli diregto ris pasuxismgeblobas? Aam
normis farTo gan  martebidan momdinareobs daskvna, rom garTuli
samewarmeo kanonmdebloba iZleva saSu alebas, indvidualurad
dadges TiToeuli diregtoris  pasuxismgeblobis  sakiTxi.
sxagvarad kanonis norma Tavis mniSvnelobas dakargavda.

direqtoratis wevrebis piradi pasuxi smgebloba mesame pirTa
mimarT SesaZloa dadges mxolod garTuli kanonmdeblobiT
konkretulad gansazRvrul SemTxvev ebSi, magaliTad , deligtis
gamo warmoSobili moTxovnis gamo. #7 (ssk 992-e muxli.)
992 jqve.335.

93 Jausas, (Edit) LachmannGermany, in: Company Formation, Globe Business Publishing, London,
2009, 335.

994 jgve.335.

95 jgve.

9%6OmewarmeTa®BesaxebO saqarTvelos kanoni me -9 muxli, me -6 pungti, 56 -e muxli,

med pungti

997 Fleickner, Hopt, (Edit) Chanturia, JugeliGeorgia: Coprporate Givernance of Business Corporations
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kontragtis darRvevis an deliqgti S gamo sasamarTlo dacvis
umTavresi fungcia SesaZloa Semdegnairad ganimartos: kompensacia,
restitucia, dasja, pozitiur valdebulebaTa myari Sesruleba,

gadacdomis prevencia, uflebaTa deklarireba. 998

zianis anazRaurebis mizans warmoadgens Caayenos mosarCele im
mdgomareobaSi, romelSic igi igneboda deligts (an
xelSekrulebis darRvevas) adgili rom ar hgonoda  (realuri
(sakompensacio ziani  /Compensatory Damages)® garTul sasamarTlo
pragtikaSi zianis an azRaurebis momwesrigebeli normebi (408 -415)
Tanabrad gamoiyeneba r ogorc saxelSekrulebo , Ise deligtis
Sedegad warmoSobil zianTan mimarTebaSi. 0% aRniSnulidan
gamomdinare, diregtoris mier movale o bis darRvevis gamo zianis
SemTxvevaSi, OmewarmeTa SesaxebO kanonis Sesabamisi normebis garda,
sasamarTlos mier SesaZloa gamoyenebul ignes miTiTebuli
normebic.

konkretul garemoebaT aA gaTvaliswinebiT, Tu ra viTrebaSi
moxda direqtoris arCeva, zogierTi maTgani miiCnevs, rom
warmoadgens e.w. Osapatio direqtorsO sawarmos winaSe realuri
valdebul ebis gareSe. zogs mcdari mosazrebis safuZvelz e swams,
rom vinaidan bordSi warmoadgens umciresobas, mas ar agvs
valdebulebebi sawarmos mimarT da ar iRebs pasuxsmgeblobas
bordis gadawyvetilebebsa da kompaniaSi mimdinare procesebze.
unda iTgvas, rom nebismieri saxis darRveva sawamos marTvis
procesSi , wamoadgens zrunvis movaleobis darRvevas.
zemoaRniSnul g aremoebaTa gamo, diregtoris pasu xismgebloba am
darRvevisaTvis ar gamoiricxeba. 1001

cxadia, diregtoris mxridan valdebulebis darRvevas Se i Zleba
adgili hgondes rogorc sagarTveloSi , aseve amerikaSi, germaniasa
Tu inglisSi. mTavari gansxvaveba qveynebs Soris warmoiSoba ,
rodesac kanonmdebloba ver gmnis imgvar sistemas, rom elic
Tavidan airidebs valdebulebis arasrulyofil Sesrulebas an ,
sul mcire , Seamcirebs mainc msgavs faqgtebs. cxadia, am mxriv
sagarTvelo ufro didi riskis qveS dgas , vidre inglisi, aSS da
germania. msgavsi problemis wa r moSoba gansakuTrebiT naklebad
aris mosalodneli aSS - Si (delaveris Stati) , sadac sasamarTlo

praqtikis gavlena sakorporacio samarTalze ganuzomlad didia. 1002

in: Comparative Corporate Governance , A Functional and International Amalgsnbridge University
Press, New York, 2013, 513.

998 FBurrows, AndrewRemedies for Torts and Breach of Contralt2i, Oxford University Press, New
York,2009, 9.

%9 Burrows, Remedies for Torts and Breach of Contract, Bd,, Oxford University PressNew
York,2009, 33.

1000 jyReli, (red) ZlieriSvili, cercvaZe, robaqiZe, svanaZe, cercvaZe, janaSia,
saxelSekrulebo samarTali, OmeridianiO Thilisi, 2014, 645. ix. aseve: sus 2011

wlis 6 ianvris #as -9879282010 da 2011 wlis 24 ianvris #as -107610082010
gan@neba.

100amilton, The Law of Corporations, Fifth Ed, West Group, St. Paul , 20004850
100Cox, How Delaware Law Can Support Better Corporate Governance, (P8583t: Kieff, Scott. F.

Paredes Troy A., (Editors) Perspectives on Corporate Govern@acebridge University Press, New
York, 2010, 339.
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unda aRiniSnos, rom diregtorTa movaleobebis sazRvrebi da

Sinaarsi ar SeiZleba gagebul ignes imgvar ad, rom igi ucvleli

da saerToa yvela direqtorisaTvis, pirigiT, aRniSnuli

valdebuleba Seswavlili da da dgenil unda ignes yovel
konkretul sagmidan gamomdin  are, sa gmis garemoebebis

gaTvaliswinebiT.

1.1. Sida da gare pasuxismgebloba

direqt oreb s gaaCniaT gare da Sida pasuxi smgebloba. Sida
pasuxismgebloba gulisxmobs direqtori S valdebulebas
aunazRauros kompanias miyenebuli ziani. Ees is SemTxvevaa
rodesac kompanias gaaCnia direqtoris mimarT moTxovnis ufleba,
SesaZloa sarCeli waradginos mesame pirma , magaliTad kreditorma,
magram sarCelis dakmayofilebis SemTxvevaSi miRebuli Tanxa
kompaniis xazinaSi unda Cairicxos da mxolod am gzis gavliT da
rigiTobis dacviT miiRebs kreditori dakmayofilebas. 1004

xolo gare pas  uxismgebloba ki maSin aris saxeze, rodesac
kompanias ki ar gaaCnia moTxovna direqtoris mimarT, aramed mis
mier Cadenili deligtis Sedegad, mxare , romelic deligtis gamo
dazaralda , uflebamosilia waradginos sar Celi  uSualod
dir egtoris mimarT. sawarmos mimarT gakotrebis sagmis warmoeba
ver daabrkolebs aRniSnuli sarCelis wardgenas 1008

gare pasuxismgeblobis SemTxvevaSi , dazaralebul kreditors
SeuZlia warudginos sarCeli kompanias rogorc pirvelad da
mTavar movales , xolo Tuki kompanias ar gaaCnia SesaZlebloba

aanazRauros miyenebuli ziani , waradginos sarCeli direqtorebis ,
r ogorc meoradi debitorebis winaaRmdeg .
kreditors SeuZlia waradg inos sarCeli saTiTaod , yoveli

diregtoris mimarT da moiTxovos zianis srulad anazRaureba,
imis  gamao, rom direqgtorma droulad ar ganacxada

gadaxdi suunarobis Sesaxeb, xolo igi  Sevida sakontraqgto
urTierTobaSi kompaniasTan , romelic gadaxdisuunarobasTan
axlos iyo, ramac gamoiwvia kide c ziani. '

Sida pasuxismgeblobis Tavidan acilebis mizniT , dir eqgtorma
SesaZloa moiTxovos agcionerTagan an sameTvaly ureo sabWosagan
prevenciuli (gamafrTxilebeli) anaz Raurebis miReba. Sps -s
SemTxvevasSi aseTi gadawyvet il ebis misaRebad sakmarisia
agcionerTa ubra lo umravlesobis Tanxmoba , Tuki wesdebiT sxva
ram ar aris dadgenili. xolo ss -a aseT Tanxmobas winaswar ver

1003 Hollington, Hollington on ShareholderOs Righf8 Ed, Sweet & Maxwell, London, 2013, 65.
1004Bachner, Creditor Protection in Private Companies, An@lerman Perspectives for a European
Legal DiscourseCambridge University Press, Edinburgh, 2009, 186.

1995Bachner, Creditor Protection in Private Companies, An@lerman Perspectives for a European
Legal Discourse, Cambridge University Press, Edinburgh, 20091886

1008) oos, (Edit) Germany, in: DirectorsO Liability: A Worldwide Review, Kluwer Law International and
International Bar Associatiodlphen aan den Rijn, 2006 , 289.
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gascems Tanxmobis gacema SesaZlebelia zianis miyenebidan sul

mcire sami wlis gasvlis Semdeg da mxolod im SemTxvevaSi , Tuki
agciaTa 10% -is mflobeli aq cioneri an aqcionerTa jgufi ar
igneba winaaRmdegi. """’

diregtoratis gare pasuxismgebl obisagan gaTavisufleba
agcionerTa gadawyvetilebis safuZvelze dauSvebelia, Tumca
agci onerTa gadwyvetilebis Sesabamisad , SesaZl oa direqtori
miCneul ignes OudanaSaulod® , rac cxadia mesame piris moTxovnaze

gavlenas ar axdens. '™

1.2. zianis anazRaureba

diregtorebs warmoeSobaT kompaniisaTvis zianis anazRaur ebis
valdebuleba , ZiriTadad iseT SemTxvevebSi , rodesac saxezea maTi
mxridan  valdebulebaTa darR veva arakeTilsindisieri an
gaufrTxilebeli mogmedeba. maT , rogorc wesi , ar warmoeSobaT
vald ebuleba kompaniis mier gancdili danakargisaTvis , Tuki
mogmedebdnen saTanado gulis xmierebiT miRebuli, gonivruli
gadawyvetilebis farglebSi. 1009

gamoiCina Tu ara direqtorma sa Tanado gulisxmier eba da
mzrunveloba , dgindeba imis mixedviT , Tu rogor moigceoda mis
adgilze myofi saRad moazrovne piri analogiuri garemoebebis
arsebobisas. Tu mogmedeba am standartSi jdeba, maSin iTvleba,

rom gaufrTxileblobas adgili ar hgonia da arc kompaniis mier
gancdili zianisaTvis dadgeba pasuxismgebloba. 1010
xolo direqtoris keTilsindisier ebis sakiTxi ki dgindeba imis

mixedviT , moqredebda Tu ara igi imgvarad, rom warmoeSva
interesTa konfligti kompaniis interesebsa da sakuTar interesebs
Soris. vinaid an direqtors gaaCnia kompaniis mimarT erTgulebis

movaleoba, romlis Tanaxmadac , Igi  valdebulia sakuTar
interesebze ufro zemoT daayenos kompaniis inter esebi. ™!

c xadia , mniSvnelovan fagtors warmoadgens imis gansazRvra , Tu
rogor unda moxdes zianis anazRaureba d ireqtoris  mier.
amisaTvis saWiroa zianis odenobis dadgena , rac sakmaod rTul [
amocanaa.

erT -erTi sagmis ganxilvisas inglisis sasamarTlom aRniSna: 1012

OTuki zianis saxiT direqtors daekisreba im mogebis srulad

1907 oos, (Edit) Winckler, RipinUnited States of America in: Directors® Liability: A Worldwide
Review, Kluver Law International and International Bar Associatidiphen aan den Rijn, 2006, 290.
1008) oos, (Edit) Winckler, RipinUnited States of America in: Directors® Liability: A Worldwide
Review, Kluwer Law International and International Bar Associa#idphen aan den Rijn, 2006, 290.

1009 Ashcrofr, , Ashcroft, Patterson, Law for Business, SouitWestern, Cengage Learning, Ohio, 2013,
433.

1019 Asherofr, , Ashcroft, Patterson, Law for Business, SouitWestern, Cengage Learning, Ohio, 2013,
433.

1011 Ashcerofr,, Ashcroft, Patterson,. Law for Business, SouitWestern, Cengage Learning, Ohio, 2013,
434.

1012 jx. A-G v.Blake (1998) Ch439uTiTeb: Loose,Griffiths, Impey,The Company Director, Power,
Duties and Liability ,18 adition, Jordan Published Limited, Brist8008, P.26mixedviT.
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gadaxda, rac man konkretuli tranzaqciidan kompaniis xarjze
miiRo, es SesaZloa gacilebiT ufro momgebiani iyos
sawarmosaTvis , vidre kompensacia samarTliani TanxiT, vinaidan
xSirad direqtoris mier miRebuli mogeba gacilebiT ufro metia,

vidre im samarTlian i Tanxis oden oba, romlis anazRa urebasac
sasamarTlo akisrebs mas.O0 1B

aRniSnuli midgoma gamodgeba im SemTxvevebisaTvis , rodesac
mogebis dadgena martivia. magaliTad, erT -erTi  kompaniis

diregtors daekisra miRebuli sakomisiosa da bonusebis srulad
gadaxda kompaniisaTvis, mas Semdeg rac dadginda, rom im
kompaniisgan, romelsac saTevz ao gemis mSenebloba SeukveTa, m iiRo
sakomisio. xolo meore mxriv , mSrali yinulis mowodebaze
xelSekruleba gaaforma, kompaniasTan, romlis agcionersac
warmoadgenda, risTvisac miiRo bonusi , radganac, rog orc wesi,
kompania bonuss uxdida aqcioners, romelic SekveTas moutanda. 10
ufleba -movalebaTa darRvevis SemTxvevasi, rogorc
direqgtoratis , aseve sameTvalyureo sabWos wevrs warmoeSoba
valdebuleba ko mpaniis mimarT, aunazRauros mis mier
vald ebulebis darRvevis gam 0 miyenebuli ziani srulad. garda
aRniSnulisa , SesaZloa maTi piradi pasuxismgebl obis sakiTxi
dadges mesame pirTa mimarTac, Tuki mesam e pirma ganicada
pirdapiri da uSualo ziani direqtoratis an sameTvalyureo

sabWos wevris mier dakisrebuli movaleobis arasaTana dod
Sesrulebis gamo. "
direqtoris movaleobebze saubrisas , saqarTvelos

sakorporacio samarTali aRniSnavs, rom direqtori unda
mogmedebdes keTilsindisierad da magsimaluri informaciis
flobis safuZvelze im rwmeniT, rom misi es gmedeba yvelaze
xelsayrelia sawarmo saTvis. aRniSnuli valdebulebis darRvevis
SemTxvevaS| direqtori valdebuli igneba aunazRauros ko mpanias
ziani. aseT SemTxvevaSi direqtori pasuxs agebs solidarulad ,
mTeli Tavisi gonebiT. 1016

Tuki ziani dadga , direqgtorma wunda daadasturos, rom
mogmedebda mewarmeTA Sesaxeb saqarTvelos kanonis moTxovnebis
Sesabamisad. sawarmos, Tavis mxriv , ufleba ar aqvs uari Tqvas
direqtoris mxridan  zianis anazRaurebis miRebaze, Tuki
anazRaureba  aucilebelia  kreditorTa  dasakmayof ileblad.
zianis anazRaurebis moTxovnis ufleba aqvT kompanis kreditorebs ,
Tuki kompania maTi kanonieri moTxovnis dakmayofilebas ver

axorcielebs. 1017

95| oose, Griffiths, Impey, The Company Director, Power, Duties and Liability "}1adition, Jordan
Published Limited, Bristol, 2008, 261.

4 Boston Deep Sea Fishing and Ice Co.v.Ansell (1889) 39 Chia8Bdeb: Loose,Griffiths, Impey,
The Company Director, Power, Duties and Liability "}1#dition, Jordan Published Limited, Bristol,
2008, 260mixedviT.

1015kawamura, Anderson,(Edit) Rodewald, Tielm&egrmany :in Corporate Governance, Jurisdictional
Comparisons, Sweet & Maxwell, bdon 2013, 105.

10mewarmeTa SesaxebO sagarTvelos kanoni me -9 muxli, me -6 pungti.

11OmewarmeTa SesaxebO sagarTvelos kanoni 56 -e muxli, me -4 pungti.
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2. diregtorTa pasuxismgeblobis SezRudva

delaveris Statis kanonmdebloba iTvalisiwinebs direqtorTa
pasuxismgeblob is SezRudvis SesaZleblobas, maT mier zrunvis,

magram ara erTgulebis, movale obis darRvevis Sedegad,
gamowveuli fuladi zi anis gamo.

wesdebiT SesaZloa dadgenil ignes Tanxa, romlis farglebSic
direqtoris pasuxismgebloba ar dadgeba. saagcio kanonmdeblobiT

dadge nili nor nebis ugulvebelyofa iTvleba sajaro wesrigis
winaaRmdeg mimarTul darRvevad da aseT SemTxvevaSi wesdebiT
pasuxismgebl obis gamoricxva ar daiSveba. 1018

direq t orTa  pasuxismgeblobisagan dacvis  TvalsazrisiT ,
gansakuTrebiT gamoirCeva delaveris sakorpor acio kanonmdebloba.
delaverSi  registrirebuli  kompaniis wesdebiT  SeiZleba
ganisazRvros, rom  dir eqtoris  umizezod  gaTavisufleba
daSvebuli ar aris, maSin rodesac inglisSi da germani aSi
agcionerTa krebas miniWebuli agvs ufleba mosileba nebismier
dros gaaTvis uflos dir egtori yovelgv ari mizezis arsebobis
gareSe. igive wesi mogmedebs sagarTveloSic.

direqgtoris pasuxismgebl obisagan dacva pirdapirproporciulad
aisaxeba am ukanasknelis mier Sesrulebul I samuSos xarisxze.
rac ufro daculia igi pasuxismgeblobisgan ,  mMiT ufro
Tavdajerebulad mogmedebs da eZleva sakuTari SesaZleblobebis
srulad realizaciis s aSualeba , metad iCens iniciati vas da
iIRebs gonivruli riskis Semcvel gadawyvetilebas. yovelive
zemoaRniSnuli ki , saboloo jamsSi , kompaniis sagmianobaze da
Semosavlianobaze aisaxeba.

kompaniaTa Sesaxeb aqtis Tanaxmad , kompaniis wesdebiT
SesaZlebelia dadgenil ignes pasu xi smgebl obis SezRudva an
misgan gaT avi sufleba interesTa konfligtis dros. ¥ wesdeba
SesaZloa iTvaliswinebdes mesame p irTaTvis direqtoris mier
miyenebuli zianis anazRaurebas. aseTi anazRaureba dauSvebelia
Tavad kompaniis mimarT pasuximgeblbis arsebobisas. 1020 aRniSnuli
wesi ar mogmedebs sisxlis samarTlis sagmis warmo ebis Sedegad
direqt orisTvis dakisrebuli jarimis da maregul i rebeli
organos mier misi moTx  ovnebis Seusrul ebl obis gamo dadgenil
jarimis SemTxvevasSi, Tuki moTxovnaTa Seusrulebloba
direqtoris braliT moxda. 021

direqtoratis mier valdebulebis darRvevis SemTxvevasSi ,
agcionerTa kreba uflebamosilia gaaTavisuflos igi

1018) oos, (Edit) Winckler, RipinUnited States of America in: Directors® Liability: A Worldwide
Review, KluwerLaw International and International Bar Associatidiphen aan den Rijn, 2006 P.106
1019CompaniesAct20QBara:233,234¢elmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/
pdfs/ukpga 20060046 en.pdf(bolos gamoxmobilia :21.05.2014)
102CompaniesAct20QBara:232(1,4xelmisawvdomia: http://www.legislation.gov.uk/ukpga/2006/46/
pdfs/ukpga 20060046 en.pdf(bolos gamoxmobilia :21.05.2014)

1021 CompaniesAct200QBara:234(3xelmisawvdomia: http://www.legislation.gov.uk/ukpga”2006/46/p
dfs/ukpga 20060046 _en.pdf(bolos gamoxmobilia :21.05.2014)
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pasuxismgebl obisagan da moaxdinos misi gadawyvetilebis
ratifikacia. ratifikacia SesaZlebelia mxolod im SemTxvevaSi ,
Tuki kompania gadaxdisuunaro araa, an gonivrulobis farglebSi
ar aris mosalodneli, rom gaxd eba gadaxdisuunaro. direqtorTa
gmedela aseve ar eqvemdebareba ratifikacias, Tuki isini arRveven
agcionerTa uflebebs an maTi mogmedeba Seicavs deligts an
TaRliTobas. '™

miuxedavad imisa, rom Business Judgement Ruledirgtoris
pasuxismgeblobisgan dacvis efeqtur meganizms warmoadgens,
biznesis globalizaciis kv al dakval, direqtoris valdebulebac
izrdeba . Sesabamisad, arsebuli realobidan gamomdinare , mxolod
aseTi dacvis meqganizmis arseboba sakmarisi ar aris imisaTvis, rom
diregtorma daculad igrZnos Tavi , rac esoden mniSvnelovania
warmatebuli sagmianobisaTvis. Dd ireqtoris profesiuli warmateba
ki kompaniis warmatebis pirdapirproporciulia.

zemoaRniSnulidan gamomdinare delaveris  sakorporacio
kanonmdebl obis mier Segmnilia megan izmi, (Charter Option Statufe
romelic  direqtoris  pasu xismgebl obisagan gaTavisuflebas
iTvaliswinebs am ukan  asknelis mier zrunvis movaleobis darRevis
SemTxvevaSi. "® kerZod , dire qori SesaZloa gaTavisufldes
zrunvis movale obis gamo  gamowveuli fuladi zianis
anazRaruebisagan, Tuki amas kompa niis wesdeba pirdapir
iTvaliswinebs. Mmsgavsi saxis Canaweri wesdeba Si mowonebuli da
dadasturebuli u nda ignes, rogor aqgcione r Ta, aseve
damoukidebel diregtorTa, bordis mierac. keTilsindisierad
mogmedebisa da erTgulebis movale obis darRvevaTa gamo
pasuxi smgél o bisagan gaTavisufleba daSvebuli ar aris 1024

delaveris sakorporacio samarTlis 102 ( b) (7) muxlis Tanaxmad ,
kompaniis dafuZnebis dokum enti , SesaZloa , iTvaliswinebdes
vald ebulebis darRveviT gamowveuli fuladi zianisaTvis
direqtoris pasuxismgeblobisagan gaTavisuflebis
SesaZleblobas %

sawarmos wesdeba SesaZloa iTvaliswinebdes direqtoris

1022) oos, (Edit) DudekUnited Kingdom in: DirectorsO Liability: A Worldwide Review, Kluwer Law
International and International Bar Associatigiiphen aan den Rijn, 2006, 414.

1023Barnes, Mvorkin, RichardsLaw For Business, 12Ed, McGrawHill Education, New York, 2014,

523.

1024 jgve.523.

10257 provision eliminating or limiting the personal liability of a director to the corporation or its
stockholders for monetary damages for breachficifciary duty as a director, provided that such
provision shall not eliminate or limit the liability of a director: (i) For any breach of the director's duty of
loyalty to the corporation or its stockholders; (ii) for acts or omissions not in good faithich involve
intentional misconduct or a knowing violation of law; (iii) under & 174 of this title; or (iv) for any
transaction from which the director derived an improper personal benefit. No such provision shall
eliminate or limit the liability of a idector for any act or omission occurring prior to the date when such
provision becomes effective. All references in this paragraph to a director shall also be deemed to refer to
such other person or persons, if any, who, pursuant to a provision of tifieaterof incorporation in
accordance with @ 141(a) of this title, exercise or perform any of the powers or duties otherwise conferred
or imposed upon the board of directors by this ftdaware General Coporation Law, para..102 (b) (7)
xelmisawvdomia: http://delcode.delaware.gov/title8/c001/sc01/index.shtml (bolos
gamoxmobilia: 20.06.2014)
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pasuxismgeblobis SezRudvas, zrunvis, magram ara erTgulebis,
movalebis darRvevis Sedegad gamowveuli fuladi zianis gamo.
diregtorTa pasusimgblbis SezRudva an misagan gaTavis ufleba
dauSvebelia:

¥ 935bmbme ©00g009bools aobofoangdols 536Mm®0bgbdols
‘dgdmbgggedo;

¥ 39mombopobog@oe dmddgogdol gom@gdamgbol @o®Egggols
‘dgdmbgggedo;

¥ [obolifo@myobbasbymom  asbbm@dEogmgdyemmo  s@sbsmsbsom
LoJiogeols hoggbols dgdmbgggsdo;

1026

¥ 3obmbdpgoemmdols dgabgoymo  woM®gggol dgdmbgggsdo.

rogorc zemoaRniSnulidan irkveva, pasuxismgeblobis SezRu dva
garkveulwilad limitirebulia. diregtori ar Tavisufldeba
pasuxismgebl obisagan Tuki mis mier darRveulia erTgul ebis
valdebuleba, miiRo pi radi sargebli an arakeTilsindisieri iyo
ufro  metic, rac arsebiTi mniSvnelobisaa arisis , rom mocemuli
norma direqtors aTavisuflebs mxolod valdebulebis darR veviT
gamowveuli fuladi pasuxismgeblobisagan da ar augmebs Tavad
valdebulebis darRevis faqts. aRniSnuli mniSvnelovani a imdenad,
ramdenadac direqt ori rCeba arasasurveli reputaciuli da
aRmzrdelobiTi efeqtis qveS, valdebulebis darR vevis Sesaxeb

fagtis gaxmaurebis gamo, miuxedavd fuladi pasuxismgeblobisagan
gaTavisuflebisa. 1027

mopasuxe direqtorTa moTxovna, DGCL 102 (b) (7) muxlis
safuZvelze uari eTqva sasamarTlos agcionerTa sarCelis
ganxilvaze , vinaidan kompaniis wesdeba Se icavda mulxs
direqtorTa  pasuxismgeblobisagan gaTavisuflebis Sesaxeb
uaryofil igne ba delaveris sasamrTlos mier, im safuzvliT  , rom
wesdebiT SesaZloa SeizRudos direqtoris fuladi
pasuxismgebloba zrunvis movale obis darRvevis gamo. Tumca,
aRniSnuli muxli ar uSvebs imis SesaZleblobas, rom direqtors
OepatiosO erTgulebis movale obis darRveva kompaniis an/da

aqcionerTa mimarT. ' Sesabamisal, miTiTebuli normiT SesaZloa
gaugmdes an SeizRudos direqtoris piradi pasuxismgebloba
zrunvis  valdebulebis darRvevisaTvis, magram erTgulebis
valdebulebis darRevisaTvis pasuxismgeblobis gaugmeba an
SezRudva daSvebuli ar aris. 1029

delaveris sakorporacio kanonmd ebl obis es regulacia 30
Statis mier igna gaziarebuli da implementirebuli, Tumca

1026) oos, (Edit) Winckler, RipinUnited States of America in: Directors® Liability: A Wouoilde
Review, Kluwer Law International and International Bar Associa#idphen aan den Rijn, 2006 P.106

192" Moore, Corporate Governance in The Shadow of the State, Hart Publishing, Oxford and Portland,
Oregon, 2013, 105.

1028Cal.Pub.Emplees. Ret. Sys v.Cayl#002, Del. Ch. LEXIS 144 (Del.Ch. Dec.18, 20B2) Wolcott,

Jr, Boswell Delaware Code Anotated, Michie, Delaware, 2011, 790.

1029Rosser v. New Valley Corp. 2000 Del. Ch. Lexis 115 (Del.Ch. Aug. 15, B000)olcott, Jr,
Boswell,Delaware Code Anotated, Michie, Delaware, 2011, 790.
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arsebobs sxva saxis pasuxismgeb | obis S ezRudvac. magaliTad |,

virjiniaSi mogmedi regulirebis Tanaxamad , magsimaluri fuladi
pasuxismgebloba , rac S eiZleba zrunvis movaleobis darRvev is
gamo di reqtors moeTxovos kompaniis mxridan, ar unda
aRematebodes asi aTas aSS dolars an mis mier ukanaskneli 12

Tvis ganmavilobaSi kompaniidan fula di saxiT miRebul

anazRaurebas. wesdebiT SesaZloa dasaxelebuli zRvruli Tanxis
Semcireba, Tumca misi gazrda d auSvebelia. '™

iseve rogorc aSS  -Si, britaneT sa da germaniaSi, kom paniis

sagmianobas garTuli ka  nonmdeblobis Tanaxmadac direqto r ebi
uZRvebian. isini warmoadgenen kompanias mesame pirebTan
urTierTobaSi da am warmomadgenlobiTi uflebamosilebis

SezRudva efeqturia mesame pirebisaTvis mxolod maSin, Tuki amis
Sesaxeb informacia registrirebuli samewarmeo reestrSi.

direqtoratis ulflebamosilebani da valdebulebani
SesaZlebelia wesdebiT ganisazRvros, Tumca mewarmeTa Sesaxeb
kanoni , pasuxismgeblobis  SezRudvis  Sesaxeb  SeTanxmebas

diregtorats (sameTvalyureo sabWos) da sawarmos Soris baTilad
miiCnevs, im SemTxvevaSi Tu direqtoris an sameTvalyureo sabWos
wevris mier kompaniisaTvis zianis anazRaureba aucilebelia

sazogadoebis kreditorTa da sakmayofileblad. xelmZRvanelTa
pasuxismgebloba ar wydeba Tundac rom isini mogmedebdnen
partniorTa gadawyvetilebis Sesasruleblad. 1031

aRniSnuli  norma  praqtikosi iuristebis mier xSirad
ganimarteba imgvarad, rom TiTgos mewarmeTa Sesaxeb kanoni

saerTod ar iTvali swinebs wesdebiT xelmZRvanelTa
pasuxismgeblobis SezRudvis S esaZleblobas, rac ar aris swori.
wesdebiT pasuxismgeblobis SezRudva dasaSvebia , Tuki kompaniis

mier anazRaurebaze uaris Tgmis Sedegad kompaniis kreditorebi ar
zaraldebian.

2.1. direqgtoris pasu xismgeblobis dazRveva

pasuxismgebl obis dazRveva gulisxmobs, rom kompania yidulobs
sadaz Rveo pakets direqtoratisaTvis da azRvevs mis pirad fulad
pasuxismgeblobas. pragtikulad, yvela Ria saagcio sazogadoeba
aSS-Si iZens dazRvevas direqtorTaTVvis. 1032

sadazRveo paketi , rogoc wesi , ar faravs sisxlisamarTlebrivi
normebis darRvevis gamo warmoSobil da maregul irebeli organ 0s
mier dakisrebul jarimebs 1033

aSSis kanonmdeblobis msgavsad , germaniis kanonmdeblobac
1030 jgve.523.

1035mewarmeTa SesaxebO saqgarTvelos kanoni mulxli 9.6

1032) oos, (Edit) Winckler, RipinUnited States of America in: Directors® Liability: A Worldwide
Review, Kluwer Law International and Intetional Bar AssociatiorAlphen aan den Rijn, 2006 P.106
1033 oos, (Edit) DudekUnited Kingdom in: DirectorsO Liability: A Worldwide Review, Kluwer Law
International and International Bar Associatigiiphen aan den Rijn, 2006, 413.
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icnobs direqtorTa pasuxismgebl obis dazRvevas. sadazRveo

kompaiebi germaniaSi am serviss sTavazoben 1995 wlidan. Aagac,
rogorc wesi , sadazRveo premias kompania ixdis dirqtoris
sasargeblod. magram sadazRveo Tanxis anazraurebis moTxovnis

mizniT sarCelis wardgenis ufleba aqvs direqgtors , frogorc
dazRveul individs da ara kompanias. unda aRiniSnos, rom

sadazRveo kompaniebis mier Tanxis nebayoflobiT gdaxdis faqtebi
sakmaod iSviaTia da Sesabamisad direqtorebs uwevT sasamarTlo
procesebis warmoeba sadazRveo Tanxis misaRebad. 1034

dazRvevam SesaZloa dafaros direqtoris an sameTvalyureo
sabWos wevris valdebuleba , rac mas warmoeSva
gaufrTxileblobiT Cadenili gadacdomis gamo. dazRveva ar
mogmedebs ganzrax Cadenilig adacdomis gamo warmoSobil zianTan
dakavSirebiT.

dazRveva ar faravs warmoSobil zians n ebismieri odenobiT.
arsebobs sa dazRveo Tanxis zeda zRvari , ris Semdegac direqtori
kvlavac piradad aris pasuxismgebeli Tanxis anzRaurebaze. zeda
zRvari yvela kompaniaSi gansxvavebulia da igi ZiriTadad
ganiszRvreba kompaniis sididis mixedviT ! saagci o sazogadoebaTa
Sesaxeb kanonis 93 -e paragrafis meore nawilis Tanaxmad , sadaz Rveo
Tanxa SezRudulia da ar wunda iyos direqtoris wiliuri
anazRaurebis 150% -ze meti.

aSS-Si, kerzZod ki delaveris StatSi , diregtor is meti dacvis
garantiebi arseb obs, vidre germaniaSi. aSS -Si daxvewilia
direqgt oris pasuxismgeblobi T dazRvevis sistema (mag. aq

direqtorebs ar uwevT piradad Caeban procesSi sadazRveo Tanxis
asaRebad, aseve maRalia sadazRveo kompaniis mier Tanxis
nebayoflobiT anazRaurebis procentuli maCvenebeli) , rac
dadebiT movlen ad unda Sefasdes, vi naidan pasu xi smgebl obis
dazRvevis arseboba dadebiTad aisaxeba direqtoratis
sagmianobaze. am org anos warmatebuli sagmianoba ki
pirdapirproporciul kavSirSia , zogadad , kompaniis warmatebasTan.

103%) oos, (Edit) Winckle Ripin, United States of America in: Directors® Liability: A Worldwide
Review, Kluwer Law International and International Bar Associa#idphen aan den Rijn, 2006, 290.
1035kawamura, Anderson, (Edit) Rodewald, Tielm@ermany :in Corporate Governanceyigdictional
Comparisons, Sweet & Maxwell, London 2013, 105.

1036 AAktiengesetz, para: 93 (4) xelmisawvdomia: http://www.gesetzeim-internet.de/aktg/
(bolos gamoxmobilia: 23.05.2014)
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IX. daskvna

mewarmeTa Sesaxeb kanoni, romelic qarTveli da ucxoeli

iuristebis azriT erT -erT saukeTeso kanonad iTvleboda yofil
sabWoTa qveynebSi, misi sistemis, iuridiuli tegnikisa da
Sinaarsis mxriv. ' arasistemurma cvlilebebma miiyvana im bundovan
regulirebamde rac dRes arsebobs. Sesabamisad, kvlavac

inarCunebs aqtualobas profesor lado Wanturias mosazreba
axali kanonis SemuSavebis aucileblobis Sesaxeb:

OmewarmeTa kanonSi wlebis ganmaviobaSi imdeni usistemo da
Znelad asaxsneli cvlileba S evida, rom didi xania dRis wesrigSi

dgas axali kanonis Se muSavebis aucilebloba.O 1038

axali kanonis SemuSaveba rom aucileblobas warmoadgens
sadavo ar aris . mTvaria misi SemuSavebis procesSi ar ignes
daSvebuli Secdomebi. mizanSewonilia, rom sasamarTo praqtikis
gamoyenebiT Sevides cvlilebebi kanonSi, rac met -naklebad

uzrunvelyofs mis xarisxs da gamoyenebadobas praqtikuli
TvalsazrisiT.

amerikis sakorporacio samarTalSi uamravi progresul i norma
sasamarTlo praqtikis gaTvaliswinebiT warmoiSva. samosamarTIlo
samarTali udides rols asrulebs , rogorc germaniis , aseve
inglisis sakorporacio kanonmdeblobis ganviTarebaSi
Sesabamisad, SeiZleba iTqvas, rom sasamarTlo praqgtikas SeuZlia
normis iseTi gan marteba da srulyofa, rac momav alSi Tavidan
agvaridebs davebs. cxadia , rac ufro srul yofilia kanoni, miT

ufro naklebia davis warmoSobis SesaZlebloba.

samarTliani sasamarTlos ufleba, rogorc samarTlebrivi
saxelmwifos  principis  ganxorcielebis erTgvari sazo mi,
gulisxmobs yvela im sikeTis sasamarTloSi dacvis

SesaZleblobas, romelic Tavisi arsiT uflebas warmoadgens. 1039

rogorc kompaniis aqcionerebs , aseve direqtorebs unda hgondeT
gancda, rom arsebobs samarTliani sasamarTlo , romelic
miukerZoeblad da maRalkvalificiu rad ganixilavs warmoSobil

davas, rac namdvilad gaxdeba korporaciuli aqtivizmisaTvis
tonis mimcemi, vinaidan direqtori Tavs igrZnobs daculad ,
gulwrfelad da keTilsindisierad, samewarmeo gadawyvetilebis

Tavisuflebis  farglebSi miiRos sarisko gadawyvetilebebi.
biznesis aTvis cnobilia martivi  Qormula O Odidia riski , didia
1037 filuaSvili, mewarmeTa registraciis arsi da miznebi, wignSi: Tanamedrove

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, gamomcemloba
OmeridianiO, Thilisi, 2009, 148.

1038 Wanturia, evropis kerZo sazogadoeba -siaxle evropis sakorporacio
samarTalSi, samarTlis Jurn ali, #1, 2009, 41.

%% sagarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis #1/466
gadawyvetileba.
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mogeba, naklebia riski , naklebia mogebaO. cxadia riski
gonivrulobis da racionalurobis standarts unda pasuxobdes.

direqgtorati gazrdili uflebebiT da Sesustebuli
kontroliT safrTxes warmoadgens saq arTveloSi  mogmedi
kompaniebisaTvis, Tundac im mizezis gamo , rom aqg ar arsebobs

korporaciuli marTvis gamocdileba da tradiciebi.

mniSvnelovania direqgtorma icodes Tu ra movaleobebi gaaCnia
kompaniis marTvis procesSi. rogorc delaveris sasamarTlom
erT -erT cnobil sagmesTan Paramount Communications, Inc. v. QVC Network
dakavSirebiT ganmarta, direqtoratma iseTi mniSvnelovani
gadawyvetil ebebi, rogorebicaa Serwyma da sakontrolo paketis
gasxviseba, unda miiRos sakiTxis sr ulad Seswavlis safuZvelze,
ganixilos yvela SesaZlo SemTxveva da arCevani gaakeTos imis
gaTvaliswinebiT , Tu romeli maTgani igneba xelsayreli
kompaniisaTvis. '™

diregtorati v aldebulia srulad miawodos aqcionerebs mis
xelT arsebuli informacia da miiRos yvela TavdacviTi zoma :
Tuki es aucilebelia kompaniis interesebidan gamomdinare. am
procesSi gansakuTrebuli yuradReba unda daeTmos umciresobaSi
myofi agcionerebis uflebebs. 1041

samizne kompaniis direqtorati xSirad ewinaaRmdegeba Serwymis
winadadebas. erTis mxriv , diregtorats aqvs sakuTari interesebi,
SeinarCunos pozicia da kontroli kompaniaze, meores mxriv maT
agvT movaleoba kompaniisa da aqcionerTa mimarT, imogmedon
keTilsindis ierad, gulwrfeli rwmeniT, rom kompaniis saukeTeso
interesebis Sesabamisad mogmedeben. %42 M

zogjer direqtorebis sawarmoze zrunva gamowveulia maTi
piradi dainteresebiT, am SemTxvevaSi aqcioners (partniors) :
romel sac Serwymis Sedegad SeeZlo sargebeli enaxa, ufleba aqvs
waradginos derivaciuli sarCeli direqgtoraTa winaaRmdeg da
amtkicos, rom TavdacviTi RonisZiebis gamoyeneba ar iyo
mizanSewonili da rom direqtorebma darRvies maTze dakisrebuli
movaleobebi. sasamarTlo iy enebs Business Judgemet Rwde raTa
daadginos , ramdenad gonivruli iyo diregtoratis mogmedeba. 1043
Tuki direqtori moxvdeba Business Judgemet Rutedacvis qveS , maSin
sagmis warmoeba Sewydeba da igi pasuxs ar agebs mxolod imitom,
rom post factungadawyvetil eba momgebiani ar aRmoCnda.

TavdacviTi RonisZiebebis  nacvlad , garT uli  kompniis
direqgtoratis erTa derTi saSualeba , win aRudges sawarmos
reorganizacias , aris aqcionerTaA darwmuneba.

aSS-Si Zalaufleba direqgtoratis xelSia . mas SeuZlia

1040pgramount Communications, Inc. v. QVC Netw@B7 A.2d 34,February 04, 1994 Supreme
Court of Delaware

104Paramount Communications, Inc. v. QWetwork 637 A.2d 34 February 04, 1994 Supreme Court
of Delaware

1042 Clarkson, Miller,Cross, Bunisess Law, Text and Cases "1Pd, 2012, 80402.
1043 jave. 801-802.
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gamoiyenos TavdacviTi RonisZiebebi sakuTari Sexedulebis
Sesabamisad. mTavaria mogmedebdes fiduciuri  movaleobis

farglebSi. 1044

direqt ors aqgvs va | debuleba , imogmedos sakuTari
uflebamosilebis farglebSi (Duty to Act Within Authority winaaRmdeg
Sem&vevaSi misi pasuxi smgeblobis sakiTxi dadgeba 1045

Ddiregtorebs kompaniis  mimarT , gaaCniaT  erTgulebis
movaleoba (Duty of Loyalty da zrunvis movaleoba (Duty of Carg,
TiToeuli maTgani adgens direqotiris mogmedebis zogad

standarts. 1046

direqtorTa  mogmedebis standarti  sxvadasxvaa  yoveli
konkretuli sagmid an gamomdinare. magaliTad , Serwymis dros
direqtoratis gmedeba zrunvisa da erTgulebis ufro maRali
standartis Sesatyvisi unda iyos, vidre Cveulebriv yoveldRiuri
gadawyvetilebebis miRebisas.

diregotrTa msgavsi sa xis valde bulebebs mewarmeTaA Sesaxeb
saqarTvelos kanonic iTvaliswinebs, Tumca garTuli
kanonmdebloba daxvewas da dazustebas saWiroebs am
mimarTulebiT.

direqtoratis roli da Sesabamisad p asuxismgeblobac Zalian
didia, amitom aucilebelia sawarmos menejeris SerC evisas arCevani
gakeTdes kvalificiur, gamocdil da dasaxuli miznebis
Sesrulebis unaris mqone pirze da piradi nacnobobiT ar ignes
gadawyvetili ~es  sakiTxi.  OcudiO  menejeri,  qgarTuli
kanonmdeblobiT gaTvaliswinebuli regulirebis pirobebSi, srul
kraxamde miiyvans kompanias, xolo kompaniis bedze damokidebulia
ara mxolod misi uSualo mesakuTris keTildReoba, aseve im
adamianebisac, romlebic am sawarmoSi ar ian dasagmebulni da
pirnaTlad asruleben dakisrebul valdebulebebs.

am problemis mogvarebas Seuwyobs xels mewarmeTa Sesaxeb
kanonSi cvlilebis Setana, romliTac direqtors eqgneba
sakanonmdeblo doneze dadgenili movaleoba , flobdes codnasa da
unarebs, icnob des kompaniis sagmianobis speci f ikas garkveul
doneze, rom SeZlos am metad sapasuxismgeblo movaleobebis
Sesruleba.

mewarm€a Sesaxeb kanoni marTalia icnobs direqtorTa
pasuxismgeblobas da maT garkveul movaleobebs akisrebs kompaniis
mimarT, magram igi Zalian zogadad exeba am sakiTxebs. im
pirobebSi , rodesac sasamarTlo praqtikac ar arsebobs, uamravi
kiTxva Cndeba, romlebzec cals axa da naTeli pasuxis gacema
faqgtiurad SeuZlebelia. P

praqtikos iuristebsa Tu kompaniis dirqtorebs sibneleSi

uxdebaT gzis gakvleva. aseTi kanonis pirobebSi ,  Znelia
praqtikuli rCevebis micema biznesSi CarTuli pirebisaTvis,
vinaidan , rogorc aRiniSna , kanoni bundovania da arc sasamarTlo

10447\weckerThe EU Takeover Directive:Eight Years Later, Implementation But Still No Harmonization
Amang Member States on Acceptable Takeover Defenses , 2012, 2@6://lome.heinonline.org/)

104K leinberger, Agency, Panerships and LLCs, 2nd Ed, Aspen Publishers,New York, 123.

1048 paimiter, Corporations, 8 Ed, Aspen Publishers, New Yourk , 193.
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praqgtika iZleva pasuxs kanonis bundovan danawesebze.

gveyanaSi biznesis ganviTareba da investorTa waxaliseba
kanonmdeblobis saerTaSoriso standartebTan SesabamisobaSi
moyvaniT unda daiwyos. Aam mxriv , gansakuTrebiT mniSvn el ovania
mewarmeTa Sesaxeb kanoni, vinaidan swored misi regulirebis
sfer oa sawarmoTa Segmna, maTi marTva, reorganizacia, xelmZRvanel
pirTa uflebebi da movaleobebi. amitom winamdebare naSromSi
warmodgenilia rekomendaciebi kanonSi gansaxorcielebel
sasurvel cvl ilebebTan dakavSirebiT.

sakorporacio samarTlebriv urTierTobebSi sicxadis
Sesatanad, pirvel rigSi , mniSvnelovania sakanonmdeblo doneze
dadgindes im pirTa wre , Tu vin Sei Zleba moi azrebodes sityva
OdireqtorisO qveS da vis daekisreba pasuxi smgebloba sawarmos
mimarT Cadenil gadacdomaTa gamo. kanoni unda uTiTebdes e.w.
de fagto da CrdilSi mdgomi diregtorebis pasuxismgeblobis
SesaZleblobaze, rasac prevenciuli mniSvnelobac aqvs, vinaidan
ubiZgebs iseT pirebs , romlebic dadgenili wesiT ar ari an
arCeulni dir eqgtor is poziciaze, Tavi Seikavon gmedebisagan
romelic kompaniisaTvis zianis momtania, radgan maTTvis cnobili
igneba pasuxismgeblobis dadgomis SesaZlebloba.

sasurvelia kanonSi calsaxad mieTiTos, rom kreditorebs aqvT

derivaciuli  sarCelis aRZvris  ufleba , Tuki ko mpania
gadaxdisu unarobis pirasaa. unda ganisa zRvros gadaxdisuunarobis
dasadgenad aRiarebs kanoni balansis tests (BalanceSheet €st ) Tu
kompaniaSi naRdi fulis arsebobis tests (CashFlaw Tesy).
SesaZlebelia orive maTganis gaTvaliswinebac.

mizanSewonilia naTlad ignes Camoyalibebuli direqgtorTa

ZiriTadi movaleobebi sawarmos mimarT. vinaidan sagarTveloSi ar
aris mdidari sasamarTlo praqgtika aRniSnul sakiTxebTan
dakavSirebiT . sasicocxlo mniSvnelobas iZ ens movale obaTa
gansazRvra sakanonmdeblo doneze. maTi gansaz Rvra mniSnelovania
pirvl rigSi ara pasuxismgebl obis dakisrebis TvalsazrisiT,
aramed kompaniis xelmZRvanel pirTa informirebulobis mizniT,
raT a direqtorebisaTvis cnobili iyos im ZiriTadi movale 0 bebis
Sesaxelh rac kompaniis mimarT gaaCniaT da aseve Tu r a Sedegebi
moyveba movaleobaTa darRvevas. am SemTxvevaSic amosavali
wertili prevenciaa, vidre xelmZRvanel pirTa dasja. 1047
mniSvnelovania kanonSi aisaxos direqtorTa valdebulebebi
kompaniebis Serwymisa Tu sakont rolo paketis gasxvisebis
procesSi. arsebuli redaqc ia am procesSi direqgtorTa
monawilebas da rols saTanadod ar gansazRvravs. saqarTveloSi
arsebuli  re alobis gaTvaliswinebiT Znelad warmosadgenia
diregtors mieces iseTi farTo ufelobamosileba , rogorc es
aSS-Si kerZod ki delaveris StatSia, Tumca mizanSewonil ia
moxdes ufleba -movalebaTa  dadgena inglisis da ge r maniis
kanonmdeblobis  msagvsad. aseve mniSwnelovania gaziarebul ignes

1047 dawvrilebiT: ix. Tavi IV.
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evrodireqtivis 1048

evropasTan asocirebis xelSekrulebaze
sagarTvelos erTg var valdebulebasac ki warmoadgens.

mier dadgenili normebi . SeiZleba iTgvas, rom

™ xelmoweris Semdeg , es
1050

winamdebare naSromSi ganxiluli gveynebis samarTali NnaTeli
magaliTia imisa, rom samarTlebrivi sistema morgebuli unda iyos
konkretul gveyanaSi mogmed tradiciebTan, xolo cvlilebebi
kanonmdeblobaSi unda ganxorcieldes aucilebeli saWiroebis
SemTxvevaSi. rogorc profesori besarion zoiZe aRniSnavs,
samarTlis normis erTi samarTlis sistemidan meoreSi kopirebam
SesaZloa uaryofiTi gavlena moaxdin 0s transplantis mimRebi
samarTlis ganviTarebaze. ' E

es metad mniSvnelovani da sayuradRebo mosazrebaa, vinaidan
ucxo qvegnis samarTlidan kopirebul normas damoukideblad,
samarTlis sistemis sxva normebTan kavSiris gareSe, arseboba ar
SeuZlia. aRniSnulis g aTvaliswinebiT , rekomendirebulia kanonSi
cvlilebebis ganxorcielebamde yvela mniSvnelovani faqtori
ignes Seswavlil I da gaTvaliswinebuli.

xelaRebiT imis Tgma, rom romelime gveynis kanonmdebloba aris
ide aluri , da Sesabamisad unda moxdes am qveyanaSi arsebuli
reg ulaciebis gadmoReba , marTebuli ar aris. CamoTvlil
gveyanaTagan yvela maTgani ganviTarebul da msoflioSi mowinave
saxelmwifoTa ricxvs ganekuTvneba, maSin rodesac rogorc zemoT
aRiniSna, maTi samewarmeo kanonmdeblobis damokidebuleba
agcionerTa, mmarTvelobis or ganoTa Tu kreditorTa mimarT
gansxvavebulia.

msoflioSi  arsebuli  suraTi korporaciuli marTvis
sistemebTan dakavSirebiT aCvenebs, rom saxelmwifoTa midgoma
sakorporacio kanonmdeblobis mimarT Serbilebulia da sul

uf ro meti qvey nis kanonmdebloba iTvaliswinebs arCevanis
Tavisuflebis arsebobas gansxvavebul marTvis sestemebs Soris,
rac Sedegia imis gaTviTcnobier ebisa, rom ar arsebobs empiriuli

mtkicebuleba, Tu korporaciuli marTvis romeli sistemaa
umjobesi.

1048DIRECTIVE 2005/56/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26
October 2005 on cresorder mergers of limited liability companies(Text with EEA relevance)
10493asocirebis Sesaxeb SeTanxmeba erTis mxriv, evrokavSirs da evropis atomuri
energiisgaerTianebas da maT wevr saxelmwifoebsa da meores mxriv, sagarTvelos
Soris.O saqarTvelos premier -ninistrma irakli RaribaSvilma, evropuli sabWos
prezidentma herman van rompeim da evrokavSiris prezidentma Joze manuel
barozom xeli moaweres saqarTvelosa da evrokavSirs Soris asocirebis
xelSekrulebas 2014 wlis 27 ivniss. ix: http://www.mfa.gov.ge

1% dawvrilebiT: ix. Tavi V.

1051 zoize, evropuli kerZo samarTlis recefcia saqarTveloSi,Thilisi,, 2005,

5.
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